
BEFORE THE APPELLATE AUTHORITY

APPEAL NO. 6/[CSI/2011

IN TIlE PylATTER OF:

V. Suhliash
Ih roug	 l\h :	 )pel LII) t in person

Versus

Director (Discipline)

3	 I'he Institute of Company Secretaries of India
'I'ii rough: Shri ft D.Makheeja, Advocate for I CSI

.../\j)pellaflt

Respondent

AND

APPEAL NO. 7/ICSI/2011

IN THE MATTER OF:

K. Ramasamy
Through : Appellant in person

y e rs us

.	 Director (Discipline)
The Institute of Company Secretaries of India,

Through: Sh ri ft I).Makheeja, Advocate for ICSI

CO RAM:
HON'BLE THE CHAIRPERSON
HON'BLE MR. RAKESH CHANDRA, MEMBER
HON'BLE MR. ASHOK HALDIA, MEMBER
HON'BLE MR. G.GEHANI, MEMBER
FION'BLE MR. PAVAN KUMAR VIJAY, MEMBER

Date of hearing:	 3i'c September, 2011
Date of judgment:	 12 th November, 20 1.1

Appellant
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JUDGEMENT

By t he above tvo appeak,t h(-Appel I,] ilts snh'cI an order of the Hoard of

Discipline of the Institute of company Secrctaries(herc in after called the

Institute) dated 14 111 December, 2010 whereb y the Board of Discipline held both

the Appellants guilty of misconduct and punished them with reprimand.

2. The Appellants have submitted that the iiii pugned order of the Board of

l)iscipline was perverse and beyond jurisdiction; the Board had no authority to

re-adjudicate the issue already considered by the Disciplinary Committee and

the Board of Discipline also failed to consider that the only option available with

the Council of the Institute or with the l)ircctor (Discipline) Was to prefer an

appeal against the order of the Disciplinary Committee. Apart from taking this

ground about perversity of the order of the Hoard of Discipline, it has also been

contended by the Appellant that the alleged professional misconduct had not

taken place at all.

3. The Brief facts relevant for the purposes of deciding these two appeals are

.
	

JS under;

i) On 14th December, 2008, 122nd meeting of the Regional Council of

Southern India of the Institute (hereinafter called SIRC) had taken

place at Tirupathi. After the meeting, the Council of the Institute

received an information that the Appellants viz. Mr. K.R.

Ramasamy and Mr. V.S. Subhash had used unparliamefltarilY
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language and exhibited violent gestures at the meeting and they

!dtc(i 'he dignit y 	 the (oini(tl:

1)	 ;)1,. i( . "tipt 01 this ii)t()iilhitiofl, tht' LOUIiC1I 
of 

tilt ,	 I	 HIUR ol the

(iipanv Secretaries of India in its meeting held on 2001

l)ecLinber, 2008 at New Delhi directed Chairperson of SI RC and

Nxc wive Officer (SI HO) to send a report of the 1)tu(eu(1 Iiigs 1 the

mcci inig of SIRC. The report was received via e-mail on 2011,

December, 2008.The Council considered these two reports on

185	 fleeting held on 19 11, January, 2009 and was of' the opinion

that the conduct of the Appellants at Regional Council meeting was

unbecoming of a member of the Institute and referred the matter

to Director (Discipline) to make investigation to initiate

disciplinary action against them under provisions of The Company

Secretaries Act, 1980 (hereinafter the Act).

iii)	 The l)iiector (Discipline) investigated the matter and submitted

his report to the Disciplinary Committee of the Institute

constituted under Section 2113 of the Act. Disciplinary Committee,

alter considering the report of the Director (Discipline) passed an

order dated 23 July, 2009 observing that though the alleged

misconduct of the appellants was obstructive and unbecoming of a

member of the Institute, however the alleged conduct did not

constitute misconduct as defined under Section 22 read with First

and Second Schedule of the Act. The Disciplinary Committee
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however observed that the incident was iuifortunate and should

he viewed seritisi\ It WiS recr)innlerIdcd LII appropriate

u:uIat ions should be fra med by the Cou nci in exercise of powers

vested under Section 39 read with (;Lllise 1 of sub-section 2 of

Section 15 of the Act, so that such conduct of the members of the

Institute at the meetings of the Councils/Regional Councils can be

dealt with. A Copy of this order was sent to Council ut the Institute.

The Council of the Institute being unhappy with the order, instead

of directing the Director (Discipline) to prefer an appeal against it

as provided under Section 22E (proviso one) of the Act, before the

Appellate Authority, directed the Director (Discipline) to further

investigate the matter.

iv) The Director (Discipline) in obedience to the directions given to

him by the Council, prepared a fresh report of the same incident

and this time, instead of sending his report to the Disciplinary

Committee, he sent his report for disciplinary action to the Board

of Discipline constituted under Section 21A of the Act;

.	
V)	 The Board of Discipline passed the impugned order reprimanding

the Appellants;

vi)

	

	 The Appellants are aggrieved and have approached this Appellate

Authority.
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4 re are two c scpIin rv Iitit!ioiites constituted iiiidcr the Act - one

Hoard u liWhrR and other l)iscipliiiarv (.niflm!t:u ihe Hard ot Discipline is

constituted under Suction 21A  ol the Act and Disci p1 ill,] rv Lom ml ttee is

constituted under Section 2113 of the Act. \Vh I e the Hoard of Discipline has

powers to decide disciplinary matters of the mum hers of Inst it ute and has

rower to take disciplinary action if it finds that the member was guilty of a

professional misconduct as defined under First Schedule of the Act, whereas the

Disciplinary Committee has wider power than the Board of Discipline and

Disciplinary Committee can punish a member if he is found guilty of a

professional misconduct or other misconduct as mentioned in Second Schedule

or both the First and Second Schedule of the Act.

Sections 21A and 2 1 H of the Act read as under:

21A. Board of Discipline.—

( 1 )	 The Council shall constitute a Board of Discipline consistiml o/—

(a) a person with experience in law and havuig knowledge of the
disciplinaty matters and the profession, to he its presiding officer;

(b) two members one of whom shall be a member of the Council
elected by the Council and the other member shall be the person
(lesiqna ted under clause (c) of sub-section (1) of section (16);

(c) the Director (Discipline) shall function as the Secretaty of the
Board.

(2)	 The Board of Discipline shall follow summary disposal proredure in dealing
wit/i all the cases before it.

(3) Where the Board of Discipline is of the opinion that (1 ineniher is guilty of a
professional or other misconduct mentioned in the First Schedule, it shall
afford to the member an opportunity of being heard before making any
order against him and may thereafter take any one or more of the
following actions, namely;—

(a) reprimand the member;
(b) remove the name of the member from the Register up to a period of

three months;
(c) impose such fine as it may think/it which may extend to rupees one

lakh.
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.

/ i1c Dii ce	 61 Dir I/eu d !J/ Dixi ipi;r	 iii
inlotilmucti	 t1iii	 t!!iIItii(5 iYf('t r i1c L' (if the i)/)iiii()!i 1/Ut tlietr	 lii,
1)1/rue 10(0' ((IS( !1'?Il l/ 	 How ! Of i)lS('ui'/U(' ,nV, it it (U/tee'S wit/u (Ii,
O/)i11!Q1l of the Dirmtoi ,' !	 'ipinie'),	 'lo.'w 1!1( mot ter or ill	 o'i' of
thsajrei'in&'nt, imiy idvi' iw Do ector (Discipline) to fort her iiivi'.';tiijutr
tilt , me'!

2113. Disciplinary Corn mittee.

(1)	 The Council shall constitute o D i. cipl i , i cu,:v Committee consisting of the
President or the Vu'e-l','e'sidc'iii' o/ the (:oium',l as the !'t'esithnq Officer and
two members to be elected It amongst i/u' members of the Council (10(1

two members to be nominated hr the Central Govermimen t /iom anion qst

the persons of c'mfllfl('iiCe /IaVliIa experience us the field of law, econmoics.

business, Jlncince' ui account (ln(v.'

Provided that the Council may constitute more Disciplinary Committees as

and when it considers necessary.

(2)	 The Disciplinary Committee, while considering time cases placed before it,

shall follow such procedure as may he specified.

(3) Where the l)isciplinarv Commit tee is of the opinion that a member is guilty

of  professional or other misconduct mentioned in the Second Schedule or
both the First Schedule and the Second Schedule, it shall afford to the

member an opportunity of being heard before making any order against

him and may thereafter take an y one or more of the following actions,

namely:--

(a) reprimand the ,nenibc'i

(b) remove the name of the member from the Register permanently or

for such period, as it thinks jIt:

(c) impose such fine as it mci' think fit, which may extend to rupees

five !akhs.

(4)	 The allowances payable to the members nominated by the Central

Government s/ia!l be such as may he specified

Section 22E: Appeal to Authority

(1) Any member of the Institute aggrieved by any order of time Board of
Discipline or the l)isciplinciry Committee imposing on him any of the
penalties referred to in sub-section (3) of section 21A and sub-section (3) of

section 218, may within ninet y days from the date on which the order is

communicated to him, prefer an appeal to the Authority:
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i'io I0L(: Hw	 iu Diiecuc' f/)i.s ipli:u' 	 u/so	 IUi U/U!H

decision ol 11 1k Boui (J 01 L ) js i/)/H	 0 t!i I i: ipiwaty
Ant/winy it so outlior-ised by the Lounc ii, wit/iiii nity (101's:

5. A perusal of Sections 2 IA and 2 113 of the Act would Show that the

Disciplinary Committee is i larger body consisting   of President/ Vice President of

the Council as Presiding Officer, two elected members out of Council members

and two nominated members by the Central Government, Whereas Hoard of

D i scipline consists of three members one person with experience in law, and

out of other two members, one member has to he elected by the Council and

other member has to be person designated by the Council of the Institute. The

powers of the Board of Discipline are to consider disciplinary matters only falling

under First Schedule. If an alleged misconduct falls under Second Schedule, the

Hoard of Discipline has no power to proceed with the matter. Similarly, if the

misconduct falls under both First and Second Schedule, only the Disciplinary

Committee shall have power to deal with the matter. If the matter falls under

only Second Schedule, then also only the Disciplinary Committee shall have the

power to deal with the matter. Thus, the powers and authority of the

l)isciplinary Committee is larger in scope than the powers and authority of Board

of Discipline.

6. It is strange that after the matter was considered by Disciplinary

Committee and Disciplinary Committee had passed an order giving opinion that

the conduct of the Appellants did not fall either tinder First or Second Schedule,

the Council directed Director (Discipline) to reinvestigate the matter. The

Council had no such power to give directions to Director (Discipline) to
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rein'CSt'at('	 Only the Hoard of Discipline or thc

Committee had [Ie l) tJ\V1r to give directions to t)ire(lor (I)icipInie) to

rei nvestigate or tort her reinvestigate nvestigate the matter. [h is is clear r from sect ion 21 A

(4) and is Clear from Rule 9 of Chapter 1 prescribing Procedure for In vst ga lion

of Professional and Other Misconduct (Rules, 2007). This rule specifies that the

Board of Discipline or the Disciplinary Committee, as the case niay be, if

disagrees with the prima facie opinion of the Director (Discipline), it sliilI either

close the matter or advise the Director(Discipline) to further investigate the

matter.

7. From the provisions of The Company Secretaries Act, 1980 and the Rules

framed there under, it is clear that the Council of the Institute transgressed its

jurisdiction and powers by directing the Director (Discipline) to further

investigate /reinvestigate the matter and resubmit its report. Director

(Discipline) also misconducted himself by reinvestigating the matter without any

authority either from the Hoard of Discipline or from the Disciplinary Committee.

lie went a step ahead and after alleged reinvestigation, he filed his complaint

before the Board of Discipline instead of filing it before the Disciplinary

Committee.

8. We, therefore, consider that Board of Discipline had no power to

reconsider the matter already considered by the Disciplinary Committee in

respect of the same incident and in respect of the same members.
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iere is another aspect winch is quite unpin tint. The procedure of tiling

ccflhiplaifits .uid uu15iugiti(.)n of u)u1J)L1u!itS IH	 of di	 1p1I1111y thittets is

given in detild under the Act and rules. P isci ph uia ry proceedings (:an be initiated

either on complaint or on information. Whenever information is received by the

)r vector (Discipline),  he has to write a lot ter to the iii fornia rit asking hi in that he

should instead file a complaint because that is more appropriate mode of

Initiating disciplinary action. It is provided Under t lie rules that it the complaint

is from any statutory institute, or from the Government, then the Government or

go the statutory institute has to nominate and authorize a person to file such

complaint (see Chapter Il of Rules 2007 describing procedure of investigation of

professional and other- misconduct). Sub rule 2 provides that on receipt of

information, when the source of information is Central Government, State

Government or statutory authority, at first instance the Director of Discipline

shall enquire whether the Institute would like to tile a complaint and it is further

provided that source of the information shall only be sent a copy of the final

order. The Institute of Company Secretaries, no doubt, is a statutory body and

The Institute of Company Secretaries cannot be above law and is governed by

Company Secretaries Act and Rules framed there under. lithe Institute had

received information, it should have been sent to the Director (Discipline) in the

form of a compliant. Moreover the Council of the Institute could not have taken

upon itself the responsibility of punishing the menibers by itself violating the

disciplinary proceeding procedure. In this case, this is what has been done.

When the Disciplinary Committee gave a finding that the misconduct was not

covered under existing rules and rules should he suitably modified , the Council,
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0

41	 6

ip lelt	 !d md insteid tit thI)	 ln .peal. Wt	 oH	 -, i)ectoi

(f)i	 1 mt)	 :101	 itt c boiid ut	 ii -	 mt.	 r	 tt the

Dtlfl	 V	 tte	 nd the hoard of l)iscipliIle oh1i't'd	 In 	 1•;Incll by

passing IM ((1C	 i ( rim ufing the Appeflants, perhaps	 dt ..c -	 liv then

Council. The order of the hoard of Discipline is cont i - a iv to It	 tyund

urisdi Oon, 1 rverst' (111(i  liable to he set aside and these appeals	 e c) be

allowed along wit Ii coSt S	 notified at Rs.20,000 per appeal. 'l'he Ins tnt e shall

pay Rs. 1 U,00() to each of the Appellant and ils. 10,000iall be deposited with the

fund of Appellate Authority within 30 days from the pronounce Ill	 of the

Order.

10.	 We however make it clear that acceptance of above appeals sh itii not be

construed as an approval of alleged misconduct of the a ppellants.

so

RakesWthafl(11a	 Ashok Ilaldia

(Member)	 (Member)

Pavan Kumar Vijay

(Member)

s.ND1ra.
(Cha j)CrSOfl)

G.Gelipi'
(Member)

TRUE CoPy

DEPUTY REGiSTRAR
APPEL1AT riI'1Hr,Rrry
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