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Dear Students, 

Undoubtedly education is the most powerful weapon one can use to change the world. Undeniably, it 
is just One book, One pen, One child and One teacher, who sustain the power to change the world. 
In similar synergy, we should remember that it is the teacher who plays an inevitable role in this entire 
process of transformation. A good teacher can inspire hope, ignite the imagination, and instill love of 
learning.

Let it be any era, ancient, medieval, modern or contemporary, the role and pedestal of teachers, their 
support in wading us through multiple responsibilities, so one and so forth, have always brought us to 
a nostalgic feeling to express our respect to our teachers, especially on the occasion of Teachers’ Day, 
celebrated throughout the country on September 5th every year. 

Living in a system where people are judged by their excellence in competition, one is bound to achieve 
pinnacle of excellence and efficacy only under contemporaries and constant guidance. Considering the 
significance of the same, the Institute as your Alma-Mater is putting every effort forward in ensuring 
inspiration, encouragement and motivation towards preparing each one of its students as one of the 
finest professionals serving with excellence and sailing competition with success.

Considering myself a student till date and understanding the need to constantly upgrade in order to 
excel, I am ecstatic to receive Inspiration, Education and Guidance from the Institute towards building 
all of us as the ‘Professionals of Excellence with an exclusive niche in Governance and Compliance’. 

Friends, when perfection is a constant companion for transformation and it is teachers who guide us in 
staying attuned with the transformations in the society, I feel myself indebted to the Institute as well as to 
all the teachers associated with the Institute, not just for today but for every other day. 

Once again I would like to extend my best wishes to all Gurus, Guides, Coaches and Mentors on 
Teachers’ Day.

Happy Teachers Day!! 

CS Ranjeet Pandey

President, ICSI

MESSAGE FROM THE PRESIDENT



September 2019 | Student Professionals Today
4
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Anti-Money Laundering : An Insight to the 
Scope of Company Secretary

In this article the author delves into various aspects of anti-money laundering 
and explains scope of company secretaries in matters related to money 
laundering.

Introduction

Money laundering and terrorism financing is one 
of the biggest obstacles in maintaining effective 
international financial system operation. It is referred 
to as a financial crime that often involves a complex 
series of transactions and numerous financial 
institutions across many foreign jurisdictions. Besides 
being a global phenomenon and international 
challenge, money laundering is also extremely hard to 
investigate and prosecute due to the complex series 
of transactions involved in cases related to it.

Money Laundering : Meaning

Money Laundering is the process by which illegal 
funds and assets are converted into legitimate 
funds and assets. In other words, it is the process 
of washing away the proceeds or profit generated 
from criminal activities, i.e., smuggling, extortion, 
gambling, counterfeiting and forgery, drug trafficking, 
etc. When a criminal activity generates substantial 
profits, the individual or group involved must find a 
way to control the funds without attracting attention 
to the underlying activity or the persons involved. 
Criminals do this by disguising the sources, 
changing the form, or moving the funds to a place 
where they are less likely to attract attention.

Money Laundering : Cycle 

There are three stages in money laundering: initial 
or placement stage, layering stage integration 
stage.

Initiation or Placement Stage 

In Initial or placement stage of money laundering, 
the launderer introduces his illegal profits into the 
financial system. This might be done by breaking 
up large amounts of cash into less conspicuous 
smaller sums that are then deposited directly into a 
bank account, or by purchasing a series of monetary 
instruments (cheques, money orders, etc.) that 
are then collected and deposited into accounts at 
another location.

Layer Stage

In the layering stage, the launderer engages in a 
series of conversions or movements of the funds 
to distance them from their source. The funds 
might be channeled through the purchase and 
sales of investment instruments, or the launderer 
might simply wire the funds through a series of 
accounts at various banks across the globe. This 
use of widely scattered accounts for laundering is 
especially prevalent in those jurisdictions that do not 
co-operate in anti-money laundering investigations. 
In some instances, the launderer might disguise the 
transfers as payments for goods or services, thus 
giving them a legitimate appearance. The launderer 
then moves them to the third stage i.e. integration 
stage, in which the funds re-enter the legitimate 
economy. The launderer might choose to invest the 
funds into real estate, luxury assets, or business 
ventures.

Some of the popular routes from where money 
is laundered are: stock market, property market, 
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creating bogus companies, false import export 
Invoices, agriculture products, etc. Further, the 
following are some of the techniques employed for 
the Money laundering:

 ♦ Connected accounts

 ♦ Deposit structuring

 ♦ Misuse of non-profit organization

 ♦ Investment banking and securities sector

Money laundering is a threat to the good 
functioning of a financial system. A great deal can 
be done to fight money laundering, and, indeed, 
many governments have already established 
comprehensive anti-money laundering regimes. 
These regimes aim to increase awareness of the 
phenomenon – both within the government and the 
private business sector – and then to provide the 
necessary legal or regulatory tools to the authorities 
charged with combating the problem.

Anti-Money Laundering : Meaning

Anti-money laundering refers to a set of laws, 
regulations, and procedures intended to prevent 
criminals from disguising illegally obtained 
funds as legitimate income. Though Anti-Money 
Laundering (AML) laws cover a relatively limited 
range of transactions and criminal behaviors, their 
implications are far-reaching. For example, AML 
regulations require that banks and other financial 
institutions that issue credit or allow customers to 
open deposit accounts follow rules to ensure they 
are not aiding in money-laundering. Some of these 
tools include making the act of money laundering 
a crime; giving investigative agencies the authority 
to trace, seize and ultimately confiscate criminally 
derived assets; and building the necessary 
framework for permitting the agencies involved to 
exchange information among themselves and with 
counterparts in other countries.

Measures to Discourage Money Laundering

Some of the measures to discourage Money 
Laundering are as follows :

Customer Due Diligence 

In order to protect themselves, it is essential that 

financial institutions have adequate control and 
procedures in place that enable them to know the 
person with whom they are dealing. Adequate due 
diligence on new and existing customers is a key 
part of these controls. The application of customer 
due diligence (CDD) by financial institutions and a 
high degree of transparency is crucial to fight money 
laundering and the financing of terrorism effectively. 
CDD must be applied upon establishment of a 
business relationship or in preparation of specific 
cash transactions in excess of a certain amount. 
CDD must also be applied whenever financial 
institutions suspect money laundering or terrorist 
financing activities. The basic steps of CDD 
measures are the appropriate identification of a 
customer and/or beneficial owner, the verification 
of the identity of the customer or beneficial owner, 
as well as the collection of information on the 
customer’s purpose and nature of the business 
relationship.

Financial Intelligence Units (FIUs)

FIUs are agencies that receive reports of 
suspicious transactions from financial institutions 
and other persons and entities, analyze them, and 
disseminate the resulting intelligence to local law-
enforcement agencies and FIUs to combat money 
laundering. As government agencies, FIUs must 
retain sufficient independence to accomplish their 
objectives without undue interference or influence.

Suspicious Transaction

Suspicious transaction means a transaction 
including an attempted transaction, whether or 
not made in cash which, to a person acting in 
good faith – 

 (a) gives rise to a reasonable ground of 
suspicion that it may involve proceeds of an 
offence specified in the Schedule to the Act, 
regardless of the value involved; or 

 (b) appears to be made in circumstances of 
unusual or unjustified complexity; or

 (c) appears to have no economic rationale or 
bona fide purpose; or

 (d) gives rise to a reasonable ground of 
suspicion that it may involve financing of the 
activities relating to terrorism.
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Financial Action Task Force (FATF)

It is an inter-governmental body which set 
standards and promote effective implementation 
of legal, regulatory and operational measures for 
combating money laundering, terrorist financing 
and other related threats to the integrity of the 
international financial system. The FATF is 
therefore a “policy-making body” which works 
to generate the necessary political will to bring 
about national legislative and regulatory reforms 
in these areas. The FATF has developed a series 
of Recommendations that are recognized as the 
international standard for combating of money 
laundering and the financing of terrorism and 
proliferation of weapons of mass destruction. 
Some the Recommendations are:

Criminalization - To criminalize money laundering 
and terrorist financing. The definition of money 
laundering offenses has now expanded to include 
all serious offenses. 

Provisional measures and confiscation:- To put in 
place measures to identify, trace, freeze, or seize 
and finally to confiscate the illegal proceeds.

Customer due diligence - To impose duties on 
financial institutions to know their customers and to 
abolish the use of anonymous accounts. 

Record keeping - Financial institutions to keep 
records on all the transactions that they conduct. 

Suspicious transactions reporting - Financial 
institutions to report all transactions that raise their 
suspicion without alerting the clients. 

Internal controls - Financial institutions adopt 
internal mechanisms that allow them to comply with 
the regulatory requirements.

Implementation - To create regulatory and 
supervisory agencies that are capable of 
implementing the international standards set by the 
Recommendations. 

International cooperation - To put in place a system 
that allows it to cooperate with other countries on 
all aspects of law enforcement including exchange 
of information, preservation and confiscation of 
assets, and extradition.

Anti-Money Laundering : An Insight to the Scope of Company Secretary

Designated Non-Financial Businesses 
and Professions

Designated non-financial businesses and 
professions (DNFBPs) means -

 (i) Lawyers, notaries, other independent legal 
professionals and accountants – this refers 
to sole practitioners, partners or employed 
professionals within professional firms, and

 (ii) All persons or businesses that are not covered 
elsewhere under these Recommendations, 
and which as a business, provide any of the 
following services to third parties : 

 ♦ Acting as a formation agent of legal 
persons 

 ♦ Acting as (or arranging for another 
person to act as) a director or  
secretary of a company, a partner of 
a partnership, or a similar  position in 
relation to other legal persons

 ♦ Providing a registered office 
business address or accommodation,  
correspondence or administrative 
address for a company, a partnership  
or any other legal person or 
arrangement 

 ♦ Acting as (or arranging for another 
person to act as) a trustee of an  
express trust

 ♦ Acting as (or arranging for another 
person to act as) a nominee  
shareholder for another person

Scope of Company Secretary for Practice 
in AML

Being identified as a DNFBPs, The company 
secretaries in practice have vast opportunity 
in the AML practices. As reporting institutions, 
company secretaries are expected to comply with 
requirements listed in FATF Recommendations, 
which includes the need to -

 (i) conduct due diligence on their clients while 
preparing for or carrying out transactions for 
their client concerning the following activities: 
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 ♦ buying and selling of real estate,

 ♦ managing of client money, securities 
or other assets,

 ♦ management of bank, savings or 
securities accounts,

 ♦ organization of contributions for the 
creation, operation or management  
 of companies,

 ♦ creation, operation or management 
of legal persons or arrangements, 
and buying and selling of business  
entities ;

 (ii)  maintain proper records and documentation 
of related transactions ;

 (iii) submit suspicious transaction report to the 
competent authority, who is in charge of anti-
money laundering, when necessary;

 (iv) establish, implement, monitor and maintain 
an effective Anti-Money laundering/counter-
financing of terrorism (AML/CFT) compliance 
program in line with these guidelines;

 (v) devise and implement relevant policies, 
procedures, processes and controls designed 
to prevent and detect potential ML/TF activities 
such as but not limited to the following: 

 ♦ Compliance regime 

 ♦ Risk assessment

 ♦ Customer due diligence

 ♦ Record keeping 

 ♦ Training and awareness 

 ♦  Employee screening

 ♦  Detection of suspicious transactions

 ♦  Reporting of covered and suspicious 
transactions;

 (vi) An internal audit system and an independent 
audit program that will ensure the 
completeness and accuracy of information 
obtained from customers.

Conclusion 

The fight against money laundering and financing 
of terrorism has become the topmost priority. 
Countries should require financial institutions 
and designated non-financial businesses and 
professions (DNFBPs) to identify, assess and take 
effective action to mitigate their money laundering 
and terrorist financing risks. The Company 
Secretaries in practice can grab this opportunity 
and explore this field.

nnn 
l The views expressed are personal views of the author 
and do not necessarily reflect those of the Institute.

Anti-Money Laundering : An Insight to the Scope of Company Secretary

COMPANY LAWS

Designation of Special Court Under the 
Companies Act, 2013
In supersession of the notification of the 
Government of India, Ministry of Corporate 
Affairs, vide number S.O. 2564(E), dated, the 
17th July, 2019, published in the Gazette of 
India, Extraordinary, Part II, Section 3, Sub-
section (ii), except as respects things done or 
omitted to be done before such supersession, 
the Central Government with the concurrence of 
the Chief Justice of the High Court, Bombay, vide 

Notification No. S.O.3120(E) dated 28th August 
2019 has designated the Court of District Judge-1 
and Additional Sessions Judge, Pune as Special 
Court for the purpose of providing speedy trial 
of offences punishable with imprisonment of two 
years or more under the said Act.

Certain Sections of the Companies 
(Amendment) Act, 2019 enforced w.e.f. 
15th August, 2019
Central Government vide Notification No. 
S.O.2947(E) dated 14th August 2019 has 
appointed 15th day of August, 2019 as the date on 
which the provisions of sections 6, 7 and 8, clauses 
(i), (iii) and clause (iv) of section 14, section 20, 
section 31, sections 33, 34 and 35 and sections 37 
and 38 of the said Act shall come into force.
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Introduction

The decision comes against an application by 
the Enforcement Directorate before the special 
Prevention of Money Laundering Act (PMLA) Court 
to classify Mallya as a fugitive economic offender. 
The said Act was first envisaged under the 2017 
Union Budget and was originally enacted in the form 
of an Ordinance. Subsequent to the President’s 
assent, the Fugitive Economic Offenders’ Act, 2018 
(‘Act’) was enacted and was deemed to have come 
into force from 21st April, 2018. The preamble of the 
Act states that the act aims to provide for measures 
to deter fugitive economic offenders from evading 
the process of law in India by staying outside the 
jurisdiction of Indian courts and to preserve the 
sanctity of the rule of law in India. The Act heavily 
relies on the Prevention of Money Laundering Act, 
2002 (‘PMLA’). A lot of definitions and provisions 
are the same as in PMLA and, therefore, it would 
not be completely wrong to even term the Act as a 
supplemental Act to PMLA. However, note that both 
the statutes aim to achieve different goals.

Definition- ‘Fugitive Economic Offender’

A person can be named an offender under this law 
if there is an arrest warrant against him or her for 
involvement in economic offences involving at least 
Rs. 100 crore or more and has fled from India to 
escape legal action.

Fugitive Economic Offenders Act, 2018 – An 
Introduction

Ankit P Agrawal – Student, CS Professional Program

Email id : ankitpagrawal.07@gmail.com 

This article talks about the process to declare a person as a fugitive economic 
offender laid down in the Fugitive Economic Offenders Act, 2018.

Process under the Act to Declare a Person 
as a Fugitive Economic Offender (FEO)

Process Details
Application • The authorities appointed 

under the PMLA may file an 
application before a Special Court 
(designated under the PMLA) to 
declare a person an FEO. The 
application will contain: 
 (i) reasons to believe that an 

individual is an FEO, 
 (ii) information about his 

whereabouts, 
 (iii) list of benami properties, 

properties believed to be 
proceeds of a crime, or 
foreign properties for which 
confiscation is sought, and 

 (iv) list of persons having an 
interest in these properties.

Attachment • Authorities may attach any 
property mentioned in the 
application with the permission of 
the Special Court. The attachment 
will continue for 180 days, which 
may be extended by the Special 
Court. They may provisionally 
attach any property without the 
permission of the Special Court, if 
they file an application before the 
court within 30 days.
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Notice • The Special Court will issue 
a notice to the individual: (i) 
requiring him to appear at a 
specified place on a date which 
is at least six weeks after the 
issue of notice, and (ii) stating 
that a failure to appear will result 
in him being declared an FEO. 
Notice may also be served at 
the individual’s email address 
recorded in the PAN or Aadhaar 
databases.

Proceedings • If the person appears, the Special 
Court will terminate proceedings. 
If the person does not appear in 
person, but is represented by his 
counsel, the Special Court may 
allow the counsel a week to file 
a reply. If, at the conclusion of 
proceedings, the person is found 
not to be an FEO, his attached 
properties will be released.

Declaration • If the person does not appear 
in person or through his counsel 
at the stipulated time, the Special 
Court will proceed with hearing 
the application. After hearing the 
application, the Special Court 
may declare the person an FEO.

Confiscation • The Special Court may 
confiscate properties of an FEO 
which are proceeds of crime, 
benami properties, or any other 
properties. These properties may 
be in India or abroad. The Special 
Court may exempt certain 
properties from confiscation 
where any other person has a 
legitimate interest in them. Upon 
confiscation, all rights and titles 
in the property will vest in the 
central government, free from 
encumbrances (claims or rights 
in the property). The central 
government may dispose these 
properties after 90 days.

• Proceeds of crime will include 
properties (or equivalent value), 
which have been obtained by 
committing a scheduled offence. 
The standard of proof shall be 
“preponderance of probabilities”.

Bar on civil 
claims

• Any court or tribunal may bar an 
FEO from filing or defending any 
civil claim before it. The court may 
bar a company or a limited liability 
partnership from filing or defending 
any civil claim if the promoter, key 
managerial personnel (such as 
manager, managing director, or 
CEO), or majority shareholder has 
been declared an FEO.

Appeal • Appeals against the orders of 
the Special Court will lie before 
the High Court. Such appeals 
can only be filed within 30 days of 
the order (extendable to 90 days 
if the High Court is satisfied with 
the reasons for delay).

Economic Offences

The Act lists 55 economic offences in the Schedule, 
which include: (i) counterfeiting government stamps 
or currency, (ii) dishonouring cheques, (iii) benami 
transactions, (iv) transactions defrauding creditors, 
(v) tax evasion, and (vi) money-laundering. The 
Central Government may amend the Schedule 
through a notification.

The authorities under the PMLA, will exercise 
powers given to them under the Bill. These powers 
will be similar to those of a civil court, including: 
(i) search of persons in possession of records or 
proceeds of crime, (ii) search of premises on the 
belief that a person is an FEO, and (iii) seizure of 
documents.

Till now action has been initiated against seven 
persons under Fugitive Economic Offenders Act, 
2018, in competent court. and the amount involved 
is around Rs 27,968 crore.1

1. https://economictimes.indiatimes.com/news/politics-and-nation/ 
action-initiated-against-7-people-under-fugitive-economic-
offenders-law/articleshow/67148172.cms?from=mdr 
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Observation/ Conclusion

The first thing that comes to mind is that whether 
the Fugitive Economic Offenders Act was 
absolutely essential or is it a case of a futile 
legislative action taken in haste to calm the 
agitated common man in light of the recent high 
value monetary scams. Just like the PMLA, the 
said Act makes a direct reference to various other 
statutes and includes scheduled offences as per 
those statutes but interestingly covers a lot less 
offences as compared to PMLA. The reasoning 
behind this narrow approach may be due to the 
fact that unlike PMLA, wherein confiscation and 
disposal of properties actually takes place only 
after conclusion of proceedings, the said Act 
provides for confiscation and subsequent disposal 
of properties (whether situated in India or abroad) 
on the mere declaration of an individual as a 
‘fugitive economic offender’ if the individual fails 
to return to Indian jurisdiction. Such a draconian 
section is bound to have a strong deterrent 
effect on the accused and will surely force him 
to surrender or at least appear (either himself 
or through an appointed attorney) before the 
appropriate authorities in India and that’s what 
seems to be the legislative intent here.

The seemingly arbitrary sub-section 5(2) of section 
5 is bound to receive some criticism for not being 
in consonance with a basic principle of justice 
i.e., ‘innocent until proven guilty’. The section is 
a major enabling provision for the Enforcement 
Directorate, the law enforcement agency in such 
matters or any other appropriate authority as it 
gives them ample power to search, seize and 
attach properties even without commencement of 
any proceedings. Further, as pointed out above, the 
authorities may even dispose off the properties after 
a period of 90 days from the date of declaration of 
the fugitive economic offender.

nnn

Fugitive Economic Offenders Act, 2018 – An Introduction

l The views expressed are personal views of the author 
and do not necessarily reflect those of the Institute.

KNOWLEDGE UPDATE
COMPANY LAWS

Companies (Share Capital and Debentures) 
(Amendment) Rules, 2019
Central Government vide Notification No. G.S.R. 
574(E) dated 16th August 2019 has amended the 
Companies (Share Capital and Debentures) Rules, 
2014.

Clarification under Section 232(6) of the 
Companies Act, 2013
Central Government vide General Circular No. 
09/2019 dated 21st August 2019 has issued 
clarification that-

(a) The provision of sub-section (6) of section 232 
of the Act enables the companies in question to 
choose and state in the scheme an ‘appointed date’. 
This date may be a specific calendar date or may 
be tied to the occurrence of an event such as grant 
of license by a competent authority or fulfilment of 
any preconditions agreed upon by the parties, or 
meeting any other requirements as agreed upon 
between the parties, etc., which are relevant to the 
scheme.

(b) The ‘appointed date’ identified under the scheme 
shall also be deemed to be the ‘acquisition date’ 
and date of transfer of control for the purpose of 
conforming to accounting standards (including Ind-
AS 103 Business Combinations);

(c) where the ‘appointed date’ is chosen as a 
specific calendar date, it may precede the date 
of filing of the application for scheme of merger/
amalgamation in NCLT. However, if the ‘appointed 
date’ is significantly ante-dated beyond a year from 
the date of filing, the justification for the same would 
have to be specifically brought out in the scheme 
and it should not be against public interest.

(d) The scheme may identify the ‘appointed date’ 
based on the occurrence of a trigger event which 
is key to the proposed scheme and agreed upon 
by the parties to the scheme. This event would 
have to be indicated in the scheme itself upon 
occurrence of which the scheme would become 
effective. However, in case of such event-based 
date being a date subsequent to the date of filing 
the order with the Registrar under section 232(5), 
the company shall file an intimation of the same 
with the Registrar within 30 days of such scheme 
coming into force.
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Foreign Exchange Management (Cross Border 
Merger) Regulations, 2018 –  An Analysis of 
Inbound and Outbound Mergers
This article is intended to provide an overview of inbound and outbound 
mergers under the Foreign Exchange Management (Cross Border Merger) 
Regulations, 2018.

Introduction

Inbound and outbound mergers and acquisitions 
are simply cross-border mergers and acquisitions. 
All international mergers are both inbound and 
outbound mergers–the characterization depends 
on which party’s perspective you are viewing 
the transaction from. The Reserve Bank of India 
(RBI) has framed the regulations for mergers 
amalgamation and arrangement between Indian 
and foreign companies. 

The Foreign Exchange Management (Cross Border 
Merger) Regulations, 2018 (‘Regulation’), will cover 
both inbound and outbound investments. The 
Ministry of Corporate Affairs had already notified 
Section 234 of the Companies Act, 2013, paving 
the way for merger and amalgamation of a foreign 
company with an Indian company and vice-versa. 
As per the Regulations, merger transactions in 
compliance with these regulations shall be deemed 
to have been approved by RBI, and hence, no 
separate approval should be required. In other 
cases, merger transactions should require prior RBI 
approval. Some benefits which companies derive 
out of cross-border merger and aquisition (‘M&A’) 
are around the following objectives:

 ♦ Portfolio diversification

 ♦ Favorable regulatory environment in the 
target

 ♦ Improving cost synergies

 ♦ Get scale of operations and related 
efficiencies

 ♦ Acquiring intellectual property and 
technology

 ♦ Get access to new talent pool

 ♦ Ability to add and enhance the distribution 
network

 ♦ Get new production capacity

 ♦ Get new product technology

 ♦ Overall geographic growth

Inbound and Outbound Mergers

A summary of regulations is given below in context 
of inbound and outbound mergers:

Particulars Inbound Merger Outbound 
Merger

Definition In an inbound 
merger, a foreign 
company will 
merge into an 
Indian company 
and accordingly, 
all properties, 
assets, liabilities 
and employees 
of the foreign 
company will be 
transferred to the 
Indian company. 

In an outbound 
merger, assets, 
liabilities and 
employees 
of the Indian 
company will 
be transferred 
to the foreign 
company. 
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Treatment of 
office of the 
transferor 
company

Any office of 
the transferor 
foreign company 
outside India will 
be deemed to be 
the branch/ office 
outside India 
of the resultant 
Indian company.

Any office of 
the transferor 
Indian 
company in 
India will be 
deemed to be 
the branch/ 
office in India 
of the resultant 
foreign 
company.

Guarantees 
and 
outstanding 
borrowings 
of transferor 
company

The guarantees 
or outstanding 
borrowings of 
foreign company 
from overseas 
sources which 
becomes 
borrowing 
of resultant 
company or any 
borrowing from 
overseas sources 
entering into 
books of resultant 
company shall 
conform, within 
a period of 
two years, to 
the external 
commercial 
borrowing norms 
or trade credit 
norms or other 
foreign borrowing 
norms, as laid 
down under

The guarantees 
or outstanding 
borrowings 
of the Indian 
company 
which become 
liabilities of 
the resultant 
company 
shall be 
repaid as per 
the Scheme 
sanctioned by 
the NCLT in 
terms of the 
Companies 
(Compromises, 
Arrangement or 
Amalgamation) 
Rules, 2016. 
Provided that 
the resultant 
company shall 
not acquire any 
liability payable 
towards a 
lender in India 
in Rupees 
which is not in 
conformity with 
the Act or rules 
or regulations 
framed 
thereunder. 

♦ Foreign 
Exchange 
Management 
(Borrowing 
or Lending 
in Foreign 
Exchange) 
Regulations, 
2000 or 

♦ Foreign 
Exchange 
Management 
(Borrowing 
or Lending 
in Rupees) 
Regulations, 
2000 or

♦ Foreign 
Exchange 
Management 
(Guarantee) 
Regulations, 2000

Provided 
further that a 
no-objection 
certificate 
to this effect 
should be 
obtained from 
the lenders 
in India of 
the Indian 
company.

Acquisition/
holding of 
any asset

The resultant 
company may 
acquire and hold 
any asset outside 
India which an 
Indian company 
is permitted to 
acquire under 
the provisions 
of the Act, rules 
or regulations 
framed 
thereunder. 
Such assets can 
be transferred 
in any manner 
for undertaking 
a transaction 
permissible under 
the Act or rules 
or regulations 
framed 
thereunder.

The resultant 
company 
may acquire 
and hold any 
asset in India 
which a foreign 
company is 
permitted to 
acquire under 
the provisions 
of the Act, rules 
or regulations 
framed 
thereunder. 
Such assets 
can be 
transferred in 
any manner 
for undertaking 
a transaction 
permissible 
under the Act 
or rules or 
regulations 
framed 
thereunder.

FEM (Cross Border Merger) Regulations, 2018 –   An Analysis
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Where the 
asset is not 
permitted to 
be acquired 
or to be held

Where the 
asset or security 
outside India is 
not permitted 
to be acquired 
or held by 
the resultant 
company under 
the Act, rules 
or regulations, 
the resultant 
company shall 
sell such asset 
or security 
within a period 
of two years 
from the date of 
sanction of the 
scheme by NCLT 
and the sale 
proceeds shall 
be repatriated to 
India immediately 
through banking 
channels. Where 
any liability 
outside India is 
not permitted 
to be held by 
the resultant 
company, the 
same may be 
extinguished from 
the sale proceeds 
of such overseas 
assets within the 
period of two 
years.

Where the 
asset or 
security in 
India cannot 
be acquired 
or held by 
the resultant 
company under 
the Act, rules 
or regulations, 
the resultant 
company shall 
sell such asset 
or security 
within a period 
of two years 
from the date 
of sanction of 
the scheme 
by NCLT 
and the sale 
proceeds shall 
be repatriated 
outside India 
immediately 
through 
banking 
channels. 
Repayment of 
Indian liabilities 
from sale 
proceeds of 
such assets 
or securities 
within the 
period of two 
years shall be 
permissible.

Account to 
be opened 
by resulting 
company

The resultant 
company may 
open a bank 
account in 
foreign currency 
in the overseas 
jurisdiction for 
the purpose of 
putting through 
transactions 
incidental to the 
cross border 
merger for a 
maximum period 
of two years 
from the date of 
sanction of the 
scheme by NCLT.

The resultant 
company may 
open a Special 
Non-Resident 
Rupee Account 
(SNRR 
Account) in 
accordance 
with the 
Foreign 
Exchange 
Management 
(Deposit) 
Regulations, 
2016 for the 
purpose of 
putting through 
transactions 
under these 
Regulations. 
The account 
shall run for 
a maximum 
period of two 
years from 
the date of 
sanction of 
the scheme by 
NCLT

Other Aspects

Valuation aspects - Valuation of the Indian 
company and the foreign company to be in 
accordance with Rule 25A of the prescribed Co. 
Rules, i.e., internationally accepted principles on 
accounting and valuation.

Compensation by the resultant company – 
Payment of compensation by the Resultant 
Company, to a holder of a security of the Indian 
company or the foreign company to be in accordance 
with the Scheme sanctioned by the NCLT.

Regularization of non-compliances – 
Companies to ensure completing requisite 
regulatory actions prior to merger with respect 
to any non-compliance, contravention, violation 
under FEMA. 

FEM (Cross Border Merger) Regulations, 2018 –   An Analysis
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Reporting compliances – Certificate confirming 
compliance with above guidelines to be furnished 
by the managing director/ whole-time director and 
company secretary (if available) to be submitted 
to the NCLT. Other reporting guidelines to be 
prescribed by the RBI in consultation with the 
government of India.

Conclusion 

The notification of FEMA regulations laying down 

FEM (Cross Border Merger) Regulations, 2018 –   An Analysis of Inbound and Outbound Mergers

the framework in relation to inbound and outbound 
mergers is an exceptionally positive development, 
which should facilitate international merger and 
acquisition transactions. Given that the guidelines 
include some new set of transactions, they are 
likely to evolve based on practical experience, as 
may be experienced in the due course of time.

nnn

l The views expressed are personal views of the author 
and do not necessarily reflect those of the Institute.

KNOWLEDGE UPDATE

COMPANY LAWS
Investor Education and Protection Fund 
Authority (Accounting, Audit, Transfer and 
Refund) (Second Amendment) Rules, 2019
Central Government vide Notification No. GSR 
571(E) dated 14th August 2019 has amended the 
Investor Education and Protection Fund Authority 
(Accounting, Audit, Transfer and Refund) Rules, 
2016.

Companies (Incorporation) (Seventh 
Amendment) Rules 2019
Central Government vide Notification dated 
28th August 2019 has amended the Companies 
(incorporation) Rules, 2014 by substituting forms 
RD-1 and RD GNL-5.

FOREIGN EXCHANGE MANAGEMENT LAW

Foreign Exchange Management (Deposit) 
(Amendment) Regulations, 2019 - Acceptance 
of Deposits by issue of Commercial Papers
Reserve Bank of India vide A.P. (DIR Series) 
Circular No. 06 dated 16th August 2019 has 
advised that Sub-regulation (3) of Regulation 6 
of the Foreign Exchange Management (Deposit) 
Regulations, 2016, in terms of which a Company 
may accept deposits through issue of Commercial 
Paper (CP), has been reviewed vis-à-vis other 
Statutes/Regulations - notably Section 45 U(b) 
of RBI Act, 1934 describing CP as one of the 
Money Market Instruments and Section 2(c) of 
Companies (Acceptance of Deposits), Rules 
2014 which excludes any amount received 

against issue of, inter alia, CPs from definition 
of deposits. It has also been considered that 
Foreign Exchange Management (Transfer or 
Issue of Security by a Person Resident outside 
India) Regulations, 2017 - FEMA 20(R), already 
allow investments in CPs issued by the Indian 
Companies. Therefore, with a view to bring in 
consistency in statutory provisions/regulations 
relating to Commercial Papers, RBI advise that 
sub-regulation (3) of Regulation 6 of FEMA 
5(R)/2016-RB has been deleted vide GOI 
Notification No. FEMA 5(R)(2)/2019-RB dated 
July 16, 2019.

INSOLVENCY AND BANKRUPTCY LAW

Valuation under the Insolvency and 
Bankruptcy Code, 2016: Appointment of 
Registered Valuer
IBBI vide No. IBBI/RV/27/2019 dated 13th August 
2019 has issued that appointment of any person, 
other than a ‘registered valuer’, that is, a valuer 
registered with the IBBI under the Companies 
(Registered Valuers and Valuation) Rules, 2017, 
on or after 1st February, 2019, to conduct any 
valuation required under the Insolvency and 
Bankruptcy Code, 2016, or any regulations 
made thereunder, including the Insolvency and 
Bankruptcy Board of India (Insolvency Resolution 
for Corporate Persons) Regulations, 2016, and 
the Insolvency and Bankruptcy Board of India 
(Liquidation Process) Regulations, 2016, is illegal 
and amounts to violation of the Circular aforesaid; 
and payment, whether as fee or otherwise, to any 
person, other than a ‘registered valuer’ for any 
valuation referred above, shall not form part of the 
insolvency resolution process costs or liquidation 
cost.
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Anti-Dumping Duty : An Overview

This article provides an overview of dumping and anti-dumping measure.

Introduction

Now a days the news on anti-dumping are 
cropping up. The steel ministry has sought an 
immediate increase in import duties on finished 
steel products, citing a threat from Chinese imports 
and excess global capacity. The US–China trade 
war is threatening Indian markets as China looks 
for alternative markets for its steel exports. India 
has imposed anti-dumping duty on import of jute 
sacking cloths from Bangladesh, which will be 
applicable for five years effective from 18th June, 
20191. In recent past U.S started probe against 
alleged dumping of alloy steel rods from India and 
other nations. Anti-dumping duty is a custom duty 
on dumped imports. A custom duty which is imposed 
by the importing country on the exports made by an 
exporter in the disguised form of dumping is known 
as anti-dumping duty. Anti-dumping is a measure 
to rectify the situation arising out of the dumping 
of goods and its trade distortive effect. Dumping is 
broadly defined as exporting by exporters at prices 
those charged in the domestic market for the like 
products, or at prices insufficient to cover the cost 
of goods sold. 

Anti-Dumping Duty (ADD) vs. Normal 
Custom Duty (CD)

ADD is entirely different from CD not only in concept 
and substance but also in purpose and operation. 

1.https://www.business-standard.com/article/pti-stories/anti- 
dumping-duty-imposed-on-jute-sacking-cloths-from-b-
desh-119061901006_1.html 

Some of the major distinctions are as follows:

	 l The object of the ADD is to guard against the 
situation arising out of unfair trade practices, 
whereas CD is there as a means of raising 
revenue for the Government. 

 l CD falls in the realm of the trade and fiscal 
policies of a Government., while ADD (and 
subsidy measures) is there as trade remedial 
measures. 

 l ADD (and anti-subsidies) may be levied 
against specific exporter / country, whereas 
CD is levied generally and universally 
applicable to all imports irrespective of the 
country of origin and the exporter. 

Source of Anti-Dumping Measure

Article VI of General Agreement on Tariffs & Trade, 
1994 (GATT) envisages the provisions for anti-
dumping at international level. The GATT 1994 
sets forth a number of basic principles applicable in 
trade between members of the WTO including the 
most favoured nation principle. It also requires that 
imported products not be subject to internal taxes 
or other changes in excess of those imposed on 
domestic goods, and that imported goods in other 
respects be accorded treatment no less favourable 
than domestic goods under domestic laws and 
regulations, and establishes rules regarding 
quantitative restrictions, fees & formalities related 
to importation, and customs valuation. Members 
of WTO also agreed to the establishment of bound 
tariff rates. 
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Article VI of GATT 1994, on the other hand, explicitly 
authorizes the imposition of a specific anti-dumping 
duty on imports from a particular source, in excess 
of bound rates, in cases where dumping causes or 
threatens injury to a domestic industry, or materially 
retards the establishment of a domestic industry. 

Article VI contains various provisions for regulation 
of anti-dumping measures but was not exhaustive. 
In furtherance to the Article VI of GATT, the 
members negotiated and finalised The Agreement 
on Implementation of Article VI of GATT 1994, 
commonly known as the Anti-dumping Agreement 
(or the AD Agreement). It provides detailed rules in 
relation to :

 ♦ Method of determining that a product is 
dumped

 ♦ Criteria to be taken into account in 
determination that dumped imports cause 
injury to a domestic industry

 ♦ Procedure to be followed in initiating and 
conducting anti-dumping investigations, and 

 ♦ Implementation of the dispute settlement 
panels in disputes relating to anti-dumping 
actions taken by domestic authorities. 

Basic Principles of Anti-Dumping 
Agreement

 ♦ Dumping is occurring

 ♦ Domestic industry producing the like product 
in the importing country is suffering material 
injury and

 ♦ There is a causal link between the two.

Regulatory framework for Anti-Dumping 
in India 

 A. Article VI of GATT 1994 and the Anti-
dumping Agreement.

 B. Institutional arrangement :

 ♦ ADD is administered by Directorate 
General of Trade Remedies (formerly 
Director General of Anti-dumping 
& Allied Duties), Department of 
Commerce, Ministry of Commerce 

& Industry, headed by Designated 
Authority (DA).

 ♦ DA’s Function is to conduct the anti-
dumping/anti-subsidy/countervailing 
duty investigations and make 
recommendation to the Government. 
for imposition of duties. 

 ♦ Department of Commerce 
recommends, and Ministry of Finance 
levies such duty. 

 ♦ Safeguards measures are 
administered by DGTR only. 

 ♦ Earlier these were administered by 
Directorate General (Safeguards), 
Dept. of Revenue, Ministry of 
Finance. Now it has been transformed 
into Directorate General of Anti-
profiteering. 

 C. Indian law dealing with ADD :

 ♦ Amendment with effect from 1st 
January 1995 in sections 9A, 9B and 
9C of the Customs Tariff Act, 1975.

 ♦ Introduction of the Customs Tariff 
(Identification, Assessment and 
Collection of ADD on dumped articles 
and for determination of Injury) Rules, 
1995. 

Anti-Dumping Duty Imposition in India

 ♦ Duty to be imposed on the product under 
consideration (PUC) should be equal to the  
 amount lower of (i) dumping margin, and (ii) 
injury margin.

 ♦ Dumping occurs when export price < normal 
value of product under consideration. 

 ♦ Dumping margin or margin of dumping 
(MOD) :

 – MOD = Normal value minus export 
price

 – MOD is normally established on the 
basis of :

 • comparison of weighted average 
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normal value with weighted 
average of export prices,

 • comparison of normal value and 
export price on transaction to 
transaction basis. 

 • alternative method of 
comparison - Weighted Average 
normal Value comparison with 
individual transactions. 

 ♦ MOD is generally expressed as percentage 
of export price.

 ♦ Injury margin – IM = Fair selling price minus 
landed cost.

 ♦ Explanations of terminologies

 – Product under consideration - The 
goods imported into India against 
which dumping is suspected and 
procedure of anti-dumping measures 
(including investigation by the DGTR) 
is in process.

 – Causal link - A link signifying that the 
material injury suffered by the Indian 
industry is caused by the dumped 
imports. Other injury causes have to 
be investigated so that they are not 
attributed to dumping. Some of these 
are volume and prices of imports not 
sold at dumped prices, contraction 
in demand or changes in the pattern 
of consumption, export performance, 
productivity of the domestic industry etc. 

 – Export price :

 • Export Price of goods imported 
(PUC) into India is the price 
paid or payable by the first 
independent buyer.

 • Constructed export price. 

 • If export price is not reliable due 
to association or a compensatory 
arrangement between the 
exporter and importer or a third 
party.

 • Price at which imported 
products are first resold to an 
independent buyer.

 • If not resold, determined on a 
reasonable basis. 

 – Normal value :

 • Comparable price of goods sold  
in ordinary course of trade, and 
in domestic market of exporting 
country or territory .

 • Alternative method – 
Comparable representative 
export price to an appropriate 
third country.

 • Constructed normal value - Cost 
of production of product under 
consideration in the country of 
origin. With reasonable addition 
for administration expenses, 
selling - distribution and general 
expenses, and profits. 

 • In case of exporting country 
being a non-market economy a 
non-market economy is where 
the Government has a complete 
or substantially complete 
monopoly of its trade and where 
all the domestic prices are fixed 
by State, like China. Importing 
country may exercise discretion 
in calculation of Normal Value. 

 – Fair selling price - Selling price due 
to the domestic industry i.e., the price 
which should be receivable by the 
domestic industry on sale of the like 
product.

 – Landed cost - Landed cost of product 
under consideration in India. LC = 
Assessable value under Customs Act 
plus Basic Custom Duty. 

De Minimis Margin

 ♦ If dumping margin < 2% of export price, The 

Anti-Dumping Duty : An Overview
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exporter shall be excluded from the purview 
of ADD even if existence of dumping, injury 
as well as causal link are established.

 ♦ If value of dumped imports < 3% of total 
imports (into India) of PUC, the investigations 
against the respective country is to be 
terminated, and provided cumulative imports 
from all those countries who individually 
account for less than 3% of total imports 
does not exceed 7% of total imports. 

Relief to Domestic Industry in Case of 
Injury Caused by Dumping

 ♦ Anti-dumping duties

 • Imposed on a specific basis

 • Can be expressed on ad-valorem or 
specific basis

 • Non-cooperative exporters to pay 
residuary duty, which is higher that of 
co-operating exporters. 

 ♦ Price undertakings (UT)

 • Designated Authority may suspend or 
terminate investigation if the exporter 
concerned furnishes an undertaking 
to revise his prices in order to remove 
the dumping or injurious effect of 
dumping

 • No UT is accepted before preliminary 
determination is made

 • No UT is accepted if found that 
acceptance of such UT is impracticable 
or unacceptable for any reason. 

Investigation under Anti-Dumping 
Measures 

Investigation is conducted by DGTR (Directorate 
General of Trade Remedies) to determine whether 
the product is dumped, whether dumped imports 
cause injury to a domestic industry, and to determine 
whether a causal link exists. 

Conclusion

Dumping can be characterised as international 

price discrimination, as predatory pricing or as 
intermittent dumping. Dumping implies low prices 
imports only in the relative sense (relative to 
normal value) and nit in absolute sense. Imports 
of cheap products through illegal trade channels 
like smuggling do not fall within the purview of 
anti-dumping measures. Anti-dumping measure is 
to rectify the situation arising out of the dumping 
of goods and its trade distortive effect. The use 
of anti-dumping measure as an instrument of fair 
competition is permitted by the WTO. In fact, anti-
dumping measure is an instrument for ensuring fair 
trade and is not a measure of protection per se for 
the domestic industry.

nnn

l The views expressed are personal views of the author 
and do not necessarily reflect those of the Institute.
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INSOLVENCY AND BANKRUPTCY LAW

Applicability of the Insolvency and 
Bankruptcy Board of India (Liquidation 
Process) (Amendment) Regulations, 
2019 Notified on 25th July, 2019
The Insolvency and Bankruptcy Board of India 
notified the Insolvency and Bankruptcy Board 
of India (Liquidation Process) (Amendment) 
Regulations, 2019 (Amendment Regulations) 
on 25th July, 2019. They came into force on 
the date of their publication in the Official 
Gazette, that is, on 25th July, 2019. The 
stakeholders have expressed a difficulty in 
applying the Amendment Regulations to a 
liquidation process, which commenced before 
25th July, 2019. In this regard, IBBI vide 
Circular No. IBBI/LIQ/024/2019 dated 26th 
August 2019 has reiterated that the provisions 
of the Amendment Regulations are not 
applicable to the liquidation processes, which 
had commenced before coming into force of 
the said Amendment Regulations and that they 
are applicable only to liquidation processes, 
which commenced on or after 25th July,  
2019.
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KNOWLEDGE UPDATE

INSOLVENCY AND BANKRUPTCY LAW

Insolvency and Bankruptcy Code 
(Amendment) Act, 2019
Central Government vide notification dated 5th 
August 2019 has amended the Insolvency and 
Bankruptcy Code, 2016.

Provisions of the Insolvency and 
Bankruptcy Code (Amendment) Act, 2019 
Come Into Force With Effect From 16th 
August, 2019
Central Government vide Notification no. S.O. 
2953(E) dated 16th August 2019 has appointed the 
date of publication of this notification in the Official 
Gazette as the date on which the provisions of the 
said Act shall come into force.

SEBI LAW

Rationalization of Imposition of Fines 
For False/Incorrect Reporting of Margins 
or Non-Reporting of Margins by Trading 
Member/Clearing Member in all Segments
In order to rationalize and bring uniformity in the 
manner of imposition of fine for ‘false/incorrect’ 
reporting of margin vis-à-vis ‘non-reporting’ of 
margin, SEBI vide Circular CIR/HO/MIRSD/DOP/
CIR/P/2019/88 dated 1st August 2019, following 
guidelines are issued:

 (a) The Stock Exchanges and Clearing 
Corporations, in all segments, in consultation 
with one another, shall devise a standard 
framework for imposition of fine on the 
Trading Member/ Clearing Member for 
incorrect/false reporting and non-reporting 
of margin collected from the clients.

 (b) Considering the principle of ‘proportionality’, 
the fine shall be charged to the member based 
on the materiality of non-compliance done by 
the member which may include factors such 
as number of instances, repeated violations, 

etc. The amount of fine to be charged upon 
the member may extend to 100% of such 
false/incorrectly/non reported amount of 
margin and/or suspension of trading for 
appropriate number of days.

Streamlining Issuance of SCORES 
Authentication for SEBI Registered 
Intermediaries 
SEBI vide Circular SEBI/HO/OIAE/IGRD/
CIR/P/2019/86 dated 2nd August 2019 has issued 
that any existing or new listed company or SEBI 
registered intermediary, not having SCORES 
user id and password were also required to obtain 
the same. In partial modification of the earlier 
circular, the generation of SCORES user id and 
password has been automated for all new SEBI 
registered intermediaries. This has been done 
to streamline the process of providing SCORES 
credentials in the interest of investors. SCORES 
user id and password details shall be sent to 
all new SEBI registered intermediaries, through 
an auto-generated e-mail, upon completion of 
process of online grant of registration by SEBI. 
The SCORES user id and password details shall 
be sent to the e-mail id of the Contact Person/
Compliance Officer as provided in the online 
Registration Form. In view of the same, newly 
registered intermediaries are no longer required 
to submit Form-B, as provided in Circular No. 
CIR/OIAE/1/2014 dated December 18, 2014, to 
SEBI. The primary e-mail address in SCORES 
is the e-mail ID where all notifications related 
to SCORES complaints are sent to the SEBI 
registered intermediary. All existing and new 
SEBI registered intermediaries will now be 
able to update their primary e-mail address 
and registered address on their own. All listed 
companies will continue to follow the process, as 
provided in CIR/OIAE/1/2014 dated December 
18, 2014, for obtaining SCORES user id and 
password.
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KNOWLEDGE UPDATE
CASE LAW

ARBITRATION AND CONCILIATION 
ACT, 1996 

Once the arbitrator becomes ineligible 
as per prescription of sub-section (5) 
of section 12, he cannot nominate 
another as an arbitrator.
By virtue of sub-section (5) of section 12, 
the moment any person whose relationship 
with the parties or the counsel or the subject 
matter of the dispute falls under the Seventh 
Schedule, such person shall be ineligible 
to be appointed as an arbitrator. Once he 
becomes ineligible, he then under clause (a) 
of sub-section (1) of section 14 becomes de 
jure unable to perform his functions inasmuch 
as he is regarded as ineligible. The only way 
in which this ineligibility can be removed is 
that parties may, after disputes have arisen 
between them, waive the applicability of sub-
section (5) by an express agreement in writing- 
Bharat Broadband Network Ltd. v. United 
Telecoms Ltd., Supreme Court of India, Civil 
Appeal No. 3972 of 2019 with Civil Appeal No. 
3973 of 2019 dated 16th April 2019.

If arbitration clause is not enforceable 
because of unstamped document it 
would not exist
An agreement becomes a contract if it is 
enforceable by law. Where an arbitration clause 
is contained in a contract, not enforceable in 
law for not being duly stamped, the arbitration 
clause would not exist - Garware Wall Ropes 
Ltd. v. Coastal Marine Constructions & 
Engineering Ltd., Supreme Court of India, CA 
No. 3631 of 2019 [SLP(C) No. 9213 of 2018 
dated 10th April 2019.

ATTENTION STUDENTS !!! 

All Foundation, Executive and Professional 
Programme students eligible for appearing in 
December,2019 Session of Examinations are advised 
to go through the following important guidelines to be 
followed by them during the examination enrollment 
and while appearing in the examinations. Students are 
advised to take note of the same for strict compliance 

EXAMINATION ENROLLMENT FOR  
DECEMBER, 2019 SESSION

LAST DATE FOR SUBMISSION OF EXAMINATION FORM 

25TH SEPTEMBER, 2019 (23:59 HOURS) 

(LATE FEE IS ADMISSIBLE AFTER  
25TH SEPTEMBER, 2019) 

LAST DATE FOR SUBMISSION OF EXAMINATION FORM 
(WITH LATE FEE ) 

10TH OCTOBER, 2019 (23:59 HOURS) 

(STUDENTS WILL NOT BE ALLOWED SUBMIT 
EXAMINATION FORM AFTER 10TH OCTOBER, 2019) 

MODE OF ENROLLMENT : ONLINE MODE ONLY 

(OFFLINE APLICATIONS WILL NOT BE ACCEPTED) 

STUDENTS MAY CONTACT THE INSTITUTE 
THROUGH : 

Grievance Portal at http://support.icsi.edu

If undelivered, please return to :
158, Basant Enclave, Palam Road, 

New Delhi – 110057


