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It is futile to try to ignore the changes and to pretend that tomorrow will be like yesterday, only more so.
                                                                                     - Peter F. Drucker

One moment has the power to create history; one idea has the power to move millions; one person has the
power to change a nation.        – AIG India

Democracy,IT and a world-class corporate sector are the principal elements of India’s soft-power - ET Leader

Remember that respect for India today is only because of its corporate sector. In the last 10 to 12 years, the
corporate sector has created some of the best global Indian companies in the world  –  NR Narayana Murthy

* FCS.

Excellence is a laudable endeavour that delights all
the stakeholders in the case of a company. Business
value addition is a critical driver in such endeavour in
the context of markets becoming global and business
processes getting performed at different locations across
continents. It is that ‘value addition’ which translates
itself into business ‘growth’.

India to be a developed nation by 2020

Free India is celebrating its shashtiabdhapoorthi
standing at the threshold of a new destiny marked by a
high potential of fast-growth in its economy ( with GDP
growth-rate likely to cross 9%). The international
community has recognized the country’s aspiration of
becoming a fully developed nation by 2020, thanks to
its brain power and service capabilities. India Inc and
the professional community should rise as one man to
help the nation achieve this goal,even surpass it.

There are, undoubtedly, complex challenges to be
faced, like global competition, climate change and
environment protection, natural resources depletion,
poverty and social inequalities etc along with regional
issues like regional imbalances, terrorism and the like.

The purpose of tomorrow’s global company will be

“to provide ever better goods and services in a way
that is profitable and ethical and that respects the
environment, individuals and the communities in which
it operates” and one of its major challenges in this regard
will be to meet the increased customer expectations.

Value addition – a must for meeting the fast
changing business dynamics

To address its role as above, India Inc needs to
identify its ‘value stream’ which, apart from supply,
production and marketing chains, consists of  a logical
collection of its people, skills, tools and tasks that interact
to promote customer satisfaction which, in turn,
generates value to the business. Moreover, business
operates today inclusively.

Today’s business value distinguishes itself from the
value of yesteryears which was measured in a variety of
ways from time to time, such as size, volume, range
and scale of operations, profitability, geographical
spread etc. Today’s value is being assessed in terms
of ‘triple bottom-line’ with benefits from business
getting extended to all the stakeholders including the
society and the planet in terms of safety of its
environment.
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Business value addition depends on a successful
balancing of the following five elements which form
the basis for enterprise profitability, healthy community
and a safe environment.

— Business as a balance of power between itself,
government and civil society;

— Business and individuals think globally;

— Businesses are communities of people;

— Business thrives where society thrives; and

— For people to thrive, the planet must thrive.

In the past, value addition was made in a variety of
traditional ways as dictated by the demands of the day.
They included modernization, diversification, capacity
addition, mergers and acquisitions, business
reengineering and a host of others. However, following
globalization and liberalization of the Indian economy
on the one hand and the information technology
revolution on the other, a new dimension has been
added – that of steep multiplication of business volumes
with quality and utility of products and services having
to get benchmarked to world-standards to survive global
competition and to grow, without in any way
compromising on the traditional values and ethics.

Continuous Process Improvements (CPI) process
that underlies today’s business involves customer
satisfaction, business leadership, managing information
and analysis, planning, human resource utilization, quality
assurance and quality results. CPI, BPR, BPO, KPO etc
working together have led to business value addition in
recent years through unprecedented high-volumes of
business conducted 24x7 by giant-sized business,
industrial and commercial  units located and
interconnected across the globe. This value addition
should translate itself in terms of additional benefits
to all the stakeholders as well as our planet Mother
Earth.

Inclusive growth and sustainability – the new
mantra for business success

Inclusive growth of business will be the new engine
for the country’s future economic progress. Despite rapid
strides made in technological and industrial revolutions,
radical improvements in the working of financial markets
and creation of world-class scientists, doctors and
engineers a continuing aspect of worry is the rising trend
in social and economic inequalities in the country.

Individual productivity, and consequently the

productive capacities of the whole nation stand severely
limited by the following constraints:-

— Half of the country’s population of children
below the age of 5 is said to be still suffering
from malnourishment and nearly 65% of those
entering the primary classes are said to be drop
outs into manual labour force.

— Nearly 30% of children do not receive even
primary education.

— More than 60% of the labour force still remains
dependent on agriculture which contributes
less than 25% to India’s GDP.

— About 40% of population are said to be out of
the banking fold.

— 150 million Indians do not have access to
drinking water - 750 million Indians do not have
decent sanitation.

It is estimated that by 2020, while the world will
have a shortage of 47 million working people; India will
have a surplus of about 40-50 million. Sustained growth
trajectory and profitability of India Inc is feared to be
under attack by the rampant HIV/AIDS scourge as a
large percentage of those affected by this deadly disease
are in the industrial workforce. In addition, drug-resistant
strains of infectious diseases like polio, TB are said to
claim more than 14 million lives a year the world over.
All this could affect the fortunes of many industries,
notably, those relying on migrant workers such real
estate, capital goods, power and transport, through
attrition of the workforce, increased medial payouts,
reduction in the number and purchasing power of
consumers etc.

The above situation can be remedied only by joint
efforts by the Government and the Industry who will
necessarily have to reorient their respective agendas by
making the growth process more socially and financially
inclusive and regionally balanced. Only then, India Inc
will be in a position to accelerate its pace, innovate its
processes and products so as to ensure better goods
and services. It is however distressing to note the
country’s PM’s observations thus: “The emerging
challenges, at home and globally, should make us firm
in our resolve to be united and to be co-operative. I do
not see enough commitment to such consensual  agenda
in our political parties, in our media, in our intelligentsia,
and in our social elite. On this 60th anniversary of our
Independence, I call upon every Indian to think of India
first and work to make India first.”
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Dhanendra Kumar, Indian representative of IFC,
Washington has recently said “A poised and confident
India has set larger goals for inclusive growth and
sustainable development. IFC is providing valuable
advice and financing to help the private sector contribute
to these goals”.

Long-term competitive advantage – New
millennium policy measures for value-addition

A new cutting edge has emerged  – Globalisation
–  where a company with global perspective and
operating policies develops such policies and actions
sensitive to the local conditions - to enable penetration
into the international markets through innovative
measures detailed below in order to secure mega
additions to business volumes, turnover and profits while
maintaining and improving the product/service quality
and utility to the customer and reducing, even avoiding,
any damage to the environment.

1. Unlock Innovation, create Intellectual property
through relentless R & D

It is only through systematic innovation that a
competitive edge would be maintained and long-
term strategic intent for economic regeneration  can
be developed. Innovation should become a part
and parcel of the economic activity.

Corporate India, in recent years, is said to be
spending 2.5 times more in paying for technological
know-how than in developing its own. Earlier, it
was even more at 10 times. It is said that it takes,
on an average, 12 long years for a new drug to
travel from the lab to the patent and costs an
estimated $802 million in the process. Therefore
unlock innovation by removing all barriers and
hurdles to it. Do not restrict innovation only to the
business product; work on processes, organizational
structure, business model and the market too. Look
for innovation from diverse and multiple sources
for it can stem from employees, partners, suppliers
and consumers too.

India’s new patent regime has prompted domestic
pharma companies to considerably increase their
R&D spend over the last five years. Success of any
R&D is not so much in the number of patents
obtained but in evolving those patents into
marketable products. Towards this end, it is necessary
for companies to rev up their research efforts to
find new manufacturing processes that we can
proudly call our own and that are aimed at ushering
in new technology, specialty applications capable

of being used by Indian industry to position itself
well in world markets and reap the benefits of
increased efficiency, lower costs and higher
margins.

The new products are also aimed at helping to even
out the cyclical business fluctuations while opening
up new frontiers. Learning to compete with globally
benchmarked norms is integral to our effort at
building high-value intellectual property. We have
to pursue a growth path that breaks away from low
margin products to stable and high margin new
products of world-standards.

India needs to leverage its affordable cost-base to
deliver high value innovation to global markets by
building excellence and to climb up the value chain.
There is great potential in SMEs to rise above their
current levels of productivity, if they centralize their
R & D efforts in a common resource centre. The
future is in moving the SME businesses ( which have
over 40% share in industrial output consisting of
over 8000 value-added products and 35% of direct
exports)  into high-growth knowledge intensive
sectors such as bio-technology and education, well
inter-connected to each other and to sources of
common funding.

To cite an example, Megha Insulations promoted
by a first-generation entrepreneur is the only
company in India that produces CSI (calcium silicate
insulation) using indigenous technology and
supplying equipment to companies like Essar, ACC,
Gujarth Ambuja, Hindalco, BHEL and L&T, among
others. Most of these companies have been able
to reduce power consumption significantly at their
plants using Megha’s heat insulation products.
Hindalco unit of UP has reported reduction of energy
consumption from 16,800 to less than 14,500 kwh
per ton of aluminium produced. The cement
industry in general is reported to have saved about
15% of energy costs through saving of 28,000 tons
of steam coal worth about Rs.8 crore per year.

Though globally, on an average, intangible brands,
know-how contracts and other intangibles  form
roughly 62% of the enterprise value, in India it is
76% (as against 71% in USA and 72% in Australia).
RIL’s brand value is put at $ 5.8 billion while the
values of TCS and WIPRO are put at $4.02 billion
and $2.65 billion, respectively.

2. New initiatives in areas like bio-technology & bio-
materials (eg. neem-coated urea and zinc-coated
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urea and designing organism that can produce better
chemicals or enzymes which can act as industrial
catalysts to either produce valuable chemicals or
destroy  hazardous chemicals to name a few), metals
(extraction of alumina from bauxite), rural education,
health and entertainment.

3. Developing CDM (Clean Development Mechanism)
Projects

CDM projects are undertaken not only to aid
international efforts at greening the Mother Earth
by 2012 (as part of their CSR) but also, though
incidentally, to tap the huge financial (mostly foreign
exchange) potential in selling the resultant carbon
credits/CERs ( Carbon emission reductions/rights)
representing reductions in greenhouse gas
emissions. India is said to have already cornered
43% of the carbon credits market while China has
secured so far only 17% of the market. Morgan
Stanley, the world’s second biggest securities firm,
is reported to have created a ‘carbon bank’ to sell
greenhouse gas credits to factories, airlines and
offices to voluntarily offset emissions blamed for
global warming.Global voluntary emissions credit
market had traded volumes of about 23.7 m metric
tones last year worth $91 m.

Indian companies should take up high CER-yielding
projects like HFC23. ITC, Suzlon, Shriram Fertiliser,
Tata Steel, Balrampur Chini and others have already
monetized their energy conservation in the
International Carbon Credit Exchanges. Recently,
GACL (Gujarat Alkalies and Chemicals) is reported
to have earned Rs.16.56 crore by selling carbon
credits in the international market (due to its switch-
over to natural gas fuel from naphtha for its power
plant at Dahej. This income is currently accounted
for as ‘Other income’ pending development of an
accounting standard for carbon-credits. GACL is said
to be now eyeing more revenues by achieving even
higher fuel efficiency using cleaner fuels for its
plants, through three more CDM projects under
Kyoto protocol, which will enable GACL to earn
more carbon credits. The Ministry of Environment
and Forests, GOI has estimated the global business
opportunity to be valued over $ 10 billion.

Environment friendly tag is not yet a value addition
point in India but it has great value abroad.
Protecting the Environment has become necessary
for companies abroad to improve their ranking in
the international business and capital markets.
International retail majors are insisting on social

compliance by their suppliers and service-providers.
Likewise, large institutional investors like Pension
funds, Trusts etc have, as a policy, support capital
issues of managements of only those companies
who have established a creditable track record of
CSR that includes environment protection.

Indian companies should therefore gear themselves
up soon in this regard and arrange, in addition,
external  assurance also. Green products are a rarity
here Eco-tourism, green buildings, environment-
friendly hotels, organic food etc account for a
miniscule percentage of our economy while
consumption expenditure contributes about 64%
of the GDP. “The environmental issues as well as
technology development are key requirements for
a company’s competitive advantage. In the not too
distant future, environmentally benign
manufacturing will become one of industry’s
greatest strategic challenges, not only from an
engineering perspective, but from business and
marketing perspectives as well”, says Moon B Shin,
MD, LG Electronics India. A new breed of green-
minded consumers are increasingly opting for
environment-friendly producs like paper bags, CNG,
biodegradable detergents and soaps, environment-
friendly sprays, natural dyes, organic vegetables and
fruits, non-polluting fuel, HCFC-free refrigerators
and the like.

4. Re-engineering & Restructuring exercises

4.1 Unlocking value from unused or under-used assets/
properties

FMCG giant HUL is reported to be putting up for
sale its real estate assets valued over Rs.400 crore
(in cities like Mumbai and Bangalore). Telecom
(Cellular) companies are understood to have decided
to hiveoff their self-owned tower projects to
independent ‘stand alone’ tower companies This
measure is said to unlock investments by individual
cellular companies valued over Rs.36, 000 crore
(about $10 billion) per year (for additional 90,000
towers each required in FY08 and FY09) This
measure will improve returns on investment and
thus benefit customers and shareholders.

4.2 Corporate & Business Restructuring :  Pruning away
less effective businesses in terms of growth potential
and returns on capital and leaving a smaller but richer
mix of businesses for the future. Mergers and
amalgamations is yet another mode. Diversification,
de-centralisation are also to be considered.
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4.3 Outsourcing non-core operations & promoting e-
commerce

New collaborative business models need to be
developed, nurtured and strengthened. Take, for
instance, Blue Bird (India) which has outsourced
capacity to assemble high quality notebook
components manufactured by it to the local players
(under the UNEP Global Action Plan (GAP) success
mantra ‘Think globally-Act locally’). It has also
entered into manufacturing and marketing co-
branded products in association with strong local
brands developed by the local manufacturers in small
niche markets.

Promoting e-commerce - i.e., use of computer
networks to facilitate the transactions involving
production, distribution, sale and delivery of goods
and services in the market place- is essential to
support global markets. Driving business on the
internet – e-commerce- breaks barriers of space
and time; it thus holds considerable promise for
the companies and for the country majority of whose
population is in villages and towns. E-commerce is
poised to take over the country in the next few
years after cyber legislation is further tightened.
Buying and selling of cars, electronic goods, textiles,
life-style products, real estate, entertainment goods
like TV, Computers, Health equipments and
services, Investment products etc. will boost the
economic growth manifold.

All this is part of corporate strategy to further
strengthen its market position. Thanks to the drop
in revenues due to strengthened rupee in overseas
market, WIPRO, the IT major, is planning for
diversification – by making a foray into consumer
products (said to be the business with which it
started initially).

5. Innovative & Cost-effective fund-raising and capital
restructuring

Raising funds from NRIs, FIIs, PEs or through ECBs,
FCCBs, with attendant exchange risk covered
adequately, to reap financial advantages of minimal
debt-service charges and/or tax savings. Many
overseas private equity funds have already entered
India in a big way, with more to follow. ET of 7th
August 2007 has reported thus under the caption
owing reliance on cheaper ECBs helps companies
bring down cost of funds”: “The aggregate interest
payment as percentage of total   borrowings has
come down from 6.4% in FY 06 to 5.6% in FY07

for 719 listed companies for which audited results
were available……The reason for the reduction in
the cost of funds is the rising share of external
commercial borrowings (ECB) which is available at
much cheaper rate due to prevailing liquidity
conditions globally.

Outstanding ECB is said to have gone up by 84%
against an increase of only 21% in domestic
borrowings. As a result, the share of ECB in total
borrowing has gone up from 21% in FY06 to 29%
in FY07. Domestically, the minimum rate  at which
a medium term  (5-6 years) loan is available for
even AA rated companies is about 11% as
compared with ECB rate of about 8-9%. Most of
these companies belong to the manufacturing
sector”. The Union Government recently classified
non-convertible and optionally convertible
preference shares as part of ECB. ECB approvals
have reportedly picked up during the first quarter
and amounted to $ 8.7 billion during April-June
2007 compared to $ 4.4 billion in the corresponding
quarter of the previous fiscal year.

6. Cash management and shareholder value addition
through Buy-back of shares

This is a measure that helps the company with
management of cash surpluses, boost its capital
valuation, and lead to improved image in the capital
market; it also   helps the investor with funds for
fresh investment in addition to a better rate of return
on the remaining investment. It helps retention of
key managers, especially those at senior levels.

7. Undertaking more mega cross-border mergers and
take-overs, that help us to sustain in global markets
through inorganic expansion and scaling up of
operations. Wockhardt, Tata, DRL are some of those
who have accessed European and American markets.
It takes years, even decades, to access these markets
if traditional regulatory route were to be followed.
Wockhardt, for instance has not only accessed the
$2-billion generic drug market in France but also
extend Negma’s ( target company’s) patented
portfolio  to other markets where the Indian
company has a strong presence such as the UK,
Germany and Ireland.

Tatas are weighing $2-billion bid for Arizona
Beverages of USA. RIL is planning to set up a refinery
in Gautemala, Central America. US-based PE fund
Carlyle has made the highest PE investment in India
($416 million) in a single deal (HDFC) in the first
seven months of 2007.
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8. Building-up brand value

Brand is the face of the business for all stakeholders,
including employees.  The importance of brands in
creating value for business cannot be
overemphasized. A good brand name is the result
of the goodwill that the company has acquired over
the years, through its activities, performance and
its esteem and acceptance in society. A company is
perceived as an excellent place to work, based on
its people, processes, and policies, values and the
leadership. The company needs to be committed
to its people, processes, and values and
demonstrates the highest levels of ethics and
commitment to its employees in all times.

Even ex-employees are being increasingly reckoned
as brand ambassadors in many organizations like
Marico, L & T, Sapient, NIIT and Tata Steel. As a HR
strategy, these companies have a separate forum
for gathering these ex-employees on select
occasions or events to win their goodwill by seeking
their views, opinions on company matters and in
turn making them feel proud and loyal to their ex-
employers.

Globally, it is said on average, intangible brands,
know-how (R&D, patents etc) contracts and other
intangibles (processes, latest Carbon credits etc)
make up roughly 62% of enterprise value; in India
it is higher at 76%. Companies have realized that
working with established design houses (at home
or abroad) gives them a deep understanding of
consumer preferences with regard to branding and
design. Collaborations/symbiotic relationships will
shorten the gestation period for the brands apart
from adding considerable value through credibility,
class and finesse which in turn will enable the
Indian company to gain entry into a promising
emerging market with something as innocuous
as a notebook.

RIL that pioneered retail participation in the capital
markets under its founder Dhirubhai Ambani is said
to command brand value of $5.8 billion. The Tata
Group’s crown jewel and India’s largest software
company, TCS, are on their way to be among India’s
top three brands with a valuation of $4.02 billion.
Wipro follows as the second most valuable IT brand
with a valuation of $ 2.65 billion Infosys with a brand
value of $1.61 billion ranks as third most valuable
IT brand. Among Banks, SBI ranks No.1 with a brand
value of $ 3.14 billion followed by ICICI Bank with
$ 2.04 billion.

9. Improve image value by pledging increased
commitment to corporate social responsibility (CSR),
by taking more and more new initiatives like PPP,
to make a meaningful difference to the lives of all
those people who support and sustain Indian
industry. Promotion of health care, education, self-
employment opportunities, skill development and
up-gradation for rural youth, providing safe drinking
water, building and maintaining roads that give
access to rural markets, income generating schemes
for women will ultimately unfold economic benefits
back to the industry itself.

AP Government has recently promoted the first-
ever state-level Bankers’ Institute of Entrepreneurial
Development (APBIED) in financial collaboration
with NABARD and a couple of Banks. This Institute
proposes to impart high-quality training programmes
to rural poor and unemployed youth in medical
transcription, computer accounting packages,
hardware servicing, hotel management and the like.
Training programmes for women self-help groups
(SHGs).

10. Protecting, Promoting and upgrading human
resource skills

The 21st century workforce would work more with
their minds than with their hands in the past as the
workforce will be more in charge of work than of
people. Moreover, the business will mostly operate
beyond national boundaries – more and more
multinational- business managers will have to deal
with diverse cultures, multiplicity of traditions and
ethnic backgrounds.

As they stride into uncharted global territory for
inorganic growth, companies will have to hone their
employee-skills, especially with e-learning to
enhance their performance and productivity. With
immense competition in the market, companies
need to continuously upgrade their systems,
products and obviously their employee proficiencies,
to meet the challenge of technological
advancements. Today, it is only the leaner
organisation that survives and wins. Knowledge and
talent management are crucial for any organization.

Indian industry should encourage and rear some of
its own personnel to become independent
entrepreneurs at an appropriate stage of their career.
This initiative adds tremendous value to the
organization adding to its goodwill, an intangible
and ever-appreciating asset whether on the balance
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sheet or outside. “The Government haa to make it
simple for small entrepreneurs to start companies
in India” says Mr. Narayana Murthy of Infosys while
adding” Entrepreneurial activity can have a
tremendous impact on a country’s development; it
is the only way to create jobs and wealth today”.

Large enterprises must help the small and medium
enterprises in the country which provide support to
their business and aid the country’s economy by
providing employment to a vast section of
population.

Thanks to the CII initiative, many companies have
installed or committed to install measures for
managing anti retro-viral centres (ARVs) – some
with assistance from ILO to overcome HIV scourge.
Many State Governments have embarked upon
programmes for attracting children of illiterate
families into school. Many industries have
commenced programmes for skill up-gradation of
their work force.

11. Risk Management, for risk mitigation and protection
for innovation

A penny saved is a penny earned. Global business
necessarily involves considerable business risks-
environmental, political, legal, accidental,
technological etc.. Risk management is all about
increasing the ability to take risks, risk identification,
risk monitoring and assessment while minimizing
the risks and protecting against unavoidable risks.
Post 26/7 and 7/11 the dimension of risk has
widened to natural disasters to terrorism too.
Enterprise wide risk management framework is
developed as a solution which involves participation
of industry specialists for planning and
implementation including development of
contingency action plan to face and mitigate risks.

There is a direct correlation between risk and reward
and a climate conducive to innovation and
entrepreneurship is a sine qua non to long term
economic prosperity.

12. Financial inclusion measures to accelerate economic
growth

Industry must collaborate with Government in
achieving financial inclusion- taking banking and
financial services to geographical areas and people
who have little or no access to such services –  by
allowing no-frills bank accounts, utilization of the
services of NGOs and micro-finance institutions in

providing banking services, tying up with the postal
department for branchless banking, setting up of
financial literacy and credit counseling centres, issue
of smart cards, facilitating low-cost remittance
products and the like. They could use the $125
million fund already established by the Government
of India for the purpose; in addition World Bank
assistance also could be sought. This has great
potential for boosting up e-commerce.

13. Value addition through external professional
assurances

The core of any free market economy is the free
exchange of information and the availability of
quality information. The quality of capital markets
depends on credible financial information with
assurance regarding all requisite legal compliances
being available to investors and other users of annual
reports of companies to take informed decisions.
Audit and Secretarial certifications/confirmations
regarding compliances play a key role in the success
of the economic system. They provide the stamp
of quality and credibility to the corporate documents
whether sent to members or others including the
Government (ROC) SEBI, Stock Exchanges, RBI,
Financial Institutions and the like. In an era of self-
regulation, this assumes special significance.
Professionals like Company Secretaries become
critical intermediaries in this scenario.

14. Fixing Vision & Defining Mission

There must be a well defined corporate vision
and mission to guide the organization. While
vision refers to a possible and desirable future
state of a company, its mission will refer to the
purpose, strategy, behaviour standards and values.
A mission is the bedrock of company’s strength,
identity and success – its ultimate character and
personality.

A company’s culture and its mission will bear
testimony to the contemporary political supremacy
enjoyed by the country of is origin. Mission is an
issue which involves both heart (culture) and the
mind (strategy) of an employee. Tomorrow’s
company should seek to identify a purpose, an ideal
which is far greater than the combined needs of all
stakeholders. Strategy will define the business that
the company intends to compete in, the position
that the company plans to hold in that business,
and the distinctive competence or competitive
advantage.
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Role of Professionals- as change agents and as
partners in achieving Excellence

In each of the above business value addition
endeavours, professionals like Company Secretaries have
a significant role to play. There is a difference, however.
Marketing professional service has come to mean selling
professional’s ability to honour a promise to the client
coupled with an assurance to the society that relies on
the professional. .

They should recognize the changes that have
witnessed the managerial scene over the last few
decades – that owners have become professional by
the time professionals have become owners ; that owners
and managers have learnt to recognize their mutual
friendly existence as a future recipe for business success;
that their distinct individual identities and boundaries of
the past have blurred and dimmed over the years.
Especially the new first generation entrepreneurs – likes
of Ambanis, Bajajs, Rajus, Murthys – have realized the
importance of modern tools of management in promoting
their entrepreneurship to greater heights. The
professionalisation of corporate management from the
days of managing agents to the present day of CEOs,
CFOs and CSs has been a long and successful journey
indeed.

They therefore should increasingly aim to excel in
rendering their services. Given the educational and
professional qualifications and the rigorous training
provided to him by ICSI, the Corporate Sector, the
Regulators, the Government agencies, a Company
Secretary should endeavour to develop not only a zeal
for achieving excellence in every professional assignment
awarded to him but also develop an innovative ‘walk-
the-talk’ approach so that his contribution is no more
measured by the bulkiness of his report or certificate
but the benefits that the company actually reaps and
demonstrates to the outside world. In addition, he/she
must also act, in a way, as a trustee for the quality of
the service to be provided, discharging its social
responsibility.

For example, in Mergers & Takeovers, Carbon Credit
purchases, financial assistance to sick units, a Company
Secretary is ideally suited to act as consultants and
undertake due diligence study of the target company/
unit and subsequently, join discussions with legal experts
in documentation. CDM consulting is very lucrative.
Likewise, in case of intellectual property, he can assist
in patent registration and deal with all legal and
secretarial issues surrounding it. Similarly, in fund
mobilization, he can team up with his counterpart abroad

to secure requisite clearances of RBI, Ministry of Finance
and SEBI etc. and undertake the responsibility of
completing entire documentation to the satisfaction of
both the lender and borrower.

In matters pertaining to brand value promotion, up
gradation of HRD, training facilities at home and abroad,
he can ideally support the client by off-loading work
pertaining to due diligence, negotiations, liaison, co-
ordination, documentation, follow-up and the like with
the authorities concerned including collaborating with
Universities/ Management Institutes at home and
abroad. For achieving excellence in these areas, he
needs to develop an effective and sustaining (informal)
net-work of colleagues in the profession and co-
professionals in disciplines of law, accountancy,
management and the like (through proposed LLP, if
desired formally). What are required are a strong will,
commitment and perseverance to excel in every
professional endeavour coupled with dedication.

Way forward - a concerted strategic
partnership between Industry, Government,
Regulators, and the Professionals

Currently, the world business indictors for India are
not very encouraging for a variety of reasons including
terrorism.

What is needed, therefore, are proactive policies
of the Governments at the Centre and in the States for
promotion of cutting-edge technology in Indian industry
coupled with progressive labour policies that provide
the requisite flexibility in engaging and disengaging so
as to subserve the country’s long term competitive
advantage. Sensible R & D as well as infrastructure
investments has a multiplier effect, reviving up
efficiencies and opening up new, emerging vistas for
economic growth.

Our Hon'ble Prime Minister has been suggesting R
& D funding at not less than 2% of GDP by 2012. In
addition, exports must be made competitive with a
pragmatic currency exchange and fiscal initiatives jointly
by RBI and Ministry of Finance, IFC is reported to have
reaffirmed its commitment to contribute to India’s
economy by expanding its investments in private
enterprises in sectors where the funding agency is
needed most.

The way ahead is thus concerted action by all the
players including the Industry, the Regulators, the
Investors, the Professionals, the NGOs and others to
create stronger frameworks of law and regulation for
the world’s markets. There must be a clear-cut long-
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term policy that assures continual technology up-
gradation and due operational autonomy for Industry
supplemented by forward-looking fiscal and monetary
policies designed to usher in business and industrial
efficiency with productivity, right across the board. It is
in the interest of global companies to be proactive and
work in partnership with civil society, policy makers and
others to help international organisations and
governments create the frameworks necessary to
strengthen and guide the market.

As a recent UK report put it “Companies need to
focus on three specific priorities:

— Redefining success - defining and measuring
success in a way that aligns and integrates the
social, environmental, human and financial
aspects of companies’ work;

— Embedding values – defining, living by, and
being judged by values that are publicly
espoused and applied rigorously in challenging
situations; and

— Creating frameworks - supporting sound
national regulatory frameworks and international
agreements, working with governments, NGOs
and others to create them”.

The report further added that ‘together these actions
would reinforce each other and enable companies to
“expand the space” in which they operate - having
greater impact and influence over a longer timescale.
This is not about philanthropy or companies being seen
to be ‘doing well’. These are actions that serve the long-
term interests of any company.”

As Mr. Nandan Nilekani of Infosys put it “We are
witnessing profound change in the way we live, work
and interact in an increasingly global, interconnected

world. This changing landscape presents us with
challenges and opportunities we need to work with,
and status quo is not an option. Business, as a force for
good, has to respond to this changing landscape and
make a positive impact on society and the environment.
Truly global companies will need to develop a
compelling vision which enables sustainable, profitable
development of their business whilst benefiting the
society at large.”

SEBI should take forward its crusading effort to
improve corporate governance with collaborative support
of the Government (MCA) and specialist bodies like
ICSI, ICAI, IIMs and the PEs. Professionals must
continually update and upgrade their professional
knowledge and skills for achieving excellence in their
performance through active participation in, and
knowledge contribution to, the continuing education
programmes conducted for them by their respective
Institutes.

Other regulatory bodies like RBI, IRDA and the
Judiciary should direct their action in unison with the
above philosophy.

All this should take India Inc forward, by creating
wealth for itself and additional value for the stakeholders.
It should also enable India Inc to address effectively
issues such as climate change, social inequalities etc.
which, in turn, will enable the country to address its
own emerging socio-political challenges successfully
and maintain a sustained growth for its economy..
For this to happen, India Inc needs to position itself
as a global leader aided and ably supported by
Professionals like Company Secretaries who should
play their role of catalysts in this laudable national
effort effectively. A concrete strategy would make a
world of difference.



A – 10

35th National Convention of Company Secretaries

BUILDING CUSTOMER SATISFACTION THROUGHBUILDING CUSTOMER SATISFACTION THROUGHBUILDING CUSTOMER SATISFACTION THROUGHBUILDING CUSTOMER SATISFACTION THROUGHBUILDING CUSTOMER SATISFACTION THROUGH
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R SOUNDARA RAJAN*R SOUNDARA RAJAN*R SOUNDARA RAJAN*R SOUNDARA RAJAN*R SOUNDARA RAJAN*

There are five types of  companies
Those who make things happen.

Those who think they make things happen.
Those who watch things happen.

Those who wonder what happened.
And those that did not know that

anything had happened.

                                          Anonymous

INTRODUCTION

“Customer satisfaction occurs when you meet your
customer expectations.  Customer delight occurs when
you not only exceed your customer expectations  but
also give what they want or desire” —   Jo Anna Brandi,

President, ‘Working Relationship/ Integrated
Marketing System.

Customers provide the revenue stream for the
organization continuity and sustenance. The very success
of any organization is largely depends on its ability to
satisfy and retain customers. A business without focus
on ‘Customer Satisfaction’ is at the mercy of market.
It is 5 to 10 times more expensive to acquire a new
customer. Most companies lose 40 per cent to 45 per
cent every  five years.  The greatest challenge is to
discover how to produce ‘Product' or ‘Services’ which
can give value to the customer, so that they can be
loyal and give their continued support.

The terminology ‘Customer’ refers in a narrow sense
the buyers of the product who provides a revenue stream.
But in modern world, companies use more broader view
and replace the term customer with stake holders. The
customer delight cannot be achieved without the
‘Employee Satisfaction’, and ‘Employee Engagement’.

* BE (Hons.), AICWA, ACS, MBA, MPhil (Management), CQA. Company Secretary EIL.

Suppliers provide the quality materials and no doubt the
shareholders and financiers provide the capital. All of
them are partners in the process of building a sustained
growth.  Hence the stakeholders cover all segments
including the customers, employees, shareholders,
financiers, distributers and suppliers.  Kotler (1998) points
out for sustainable value addition,  the following aspects
to be addressed- Stakeholders, Key processes,
Resources, and Organization. (Fig 1)

Fig. 1: Elements for Value Addition

[Source : Philip Kotler, Marketing Management, Prentice
Hall of India (9th edition) p. 65]

CUSTOMER SATISFACTION

“A customer is the most important visitor on our
premises.  He is not dependant on us.  We are dependant
on him.  He is not an interruption in our work.  He is
the purpose of it. He is not the outsider to our business.
He is part of it. We are not doing a favour by serving
him.  He is doing us a favour by giving us the opportunity
to do so”  — Mahatma Gandhi.



Building Customer Satisfaction through Value, Service and Quality

A – 11

Customer is a person, household or company that
over time yields a revenue stream. The customer is called
profitable customer if the revenue stream exceeds the
company’s cost stream of attracting, selling and servicing
that customer by a acceptable level. A good customer
who provides more profit with less resource is always
scarce because the customer is more knowledgeable
and the competition is fierce. Satisfaction is a person’s
feeling of pleasure or disappointment resulting from
comparing a product’s perceived performance (or
outcome) in relation to his or her expectation. Expressing
the same in the form of expression:

SATISFACTION = PERCEIVED PERFORMANCE –
EXPECTATION

Customer is satisfied if the delivered value from
the product or service is more than the customer cost.
Total customer value is the bundle of benefits customer
expect from the given product or service. Total customer
value is the sum of Product Value, Service Value,
Personnel Value and Image Value. The total customer
cost is the cost that the Customer incur in evaluating,
obtaining and using the product or service. The cost
can be monetary Cost, Time Cost, and Energy Cost.
Customers use Value/ Price ratio for comparing the
offers.

Fig. 2 : Customer Delivered Value

CUSTOMER  RELATIONSHIP

‘Look at our balance Sheet. On our asset side, you
can see so and so many aircraft worth so and so many
billions. But it is wrong; We are fooling ourselves.

What we should put on our asset side is , last year
SAS carried so and so many happy passengers. Because
that is the only asset we have got- people who are

happy with our service and willing to come back and
pay for it again.”    — Jan Carlson,  SAS Airline

“Customer delight is a very delecate balancing act.
You have to be part diplomat, part soother, part good
listener and creative with the way you think”

— Jo Anna Brandi President
Working Relationship/ Integrated Marketing System

Organizations evolve different strategies to satisfy
Customers. Traditionally marketing strategies focused
on 4 Ps (price, product, promotion and place) to increase
market share. The main concern of any organization is
to  increase  the  volume of transaction with the
customer /client. Volume of transaction is considered
a good measure of performance of marketing strategies.
To increase profitability and revenue through customer
satisfaction concepts such as ‘Customer Relationship
Management’ (CRM) is evolved by modern business.

To add value to the customer and improve the
customer relations the company has to:

(a) Identify the valuable customer and retain them
with care and respect.  Customers to be
differentiated on lifetime value. From CRM
perspective, the customer longtime profitability
and relationship to the company is important.
‘Treat each customer uniquely’ is the key
for retaining valuable customer.

(b) Stay in touch with the customer regularly to
understand their requirement. Customer
Loyalty can be increased by personalization
process. Personalization means the content and
services to customer should be designed based
on customer preferences and behavior.
Demonstrate that you care about the quality of
service. Call customers and ask them questions
like:

Are you pleased with the service you received?

What did you like most working with us ?

What would you like to see improved  ?

(c) Treat people with courtesy and respect.
Remember that every contact with customer
whether  it is by Email , phone, written
communication or face to face meeting leaves
impression. Use phrases like ,

“Sorry to keep you waiting”,

“ Thanks for your Order”,

“ You are Welcome”.
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(d) Be Credible and Worthy of confidence.
Credibility increases when appointments are
kept and  promises are acted.  Failure to keep
promises and to live up to the expectations can
kill a budding relationship.

(e) Make the customer’s experience so pleasant
that the customer returns for repetitive orders.
Be courteous, efficient and ethical in all
dealings.  Always be customer friendly and cost
effective to clients. Always adhere to the time
schedule given to the clients.

OTHER STAKEHOLDERS

“The only thing that works is management by values.
Find people who are competent and really bright, but
more importantly people who care exactly about same
things you care about”. — Steve Jobs, Co- founder of

     Apple Computer

Peter Drucker, known management guru observed
that a company’s first task is to ‘create customers’.
Iacocca, elaborated the same idea when he said that,
‘the only job security anybody in this company (chrysler)
comes from quality, productivity and satisfied customer.
The customer satisfaction and delight can be achieved
only through ‘Employee Engagement’. I would like
to quote the experience of  Stphen Covey, the author
of ‘The seven Habits of Highly Effective People’. He
was scheduled to train 175 shopping center managers
at a particular hotel. When he arrived at the hotel, he
was amazed at the level of service and the employee
engagement to their work and service to customers.
The service culture had impregnated the minds, hearts
and attitudes of every employee there. It was
spontaneous and at every level of employees without
supervision. Every one owned the organization’s vision
and mission statement. It was in their blood.

He was in the side lobby looking at some art objects.
Some one from the hotel came up and said, ‘Mr Covey,

would you like to see a book that describes the art objects
in the hotel’. He next observed one employee high up
on a ladder cleaning windows in a lobby. From his
vantage point, he saw a woman having a little difficulty
in a garden with a walker. She had not really fallen, as
she was with other people. But he climbed down that
ladder, went outside, helped the woman into lobby and
saw that she was properly taken care of. Then he went
back and finished his cleaning work. This clearly indicates
the level of engagement. This reflected the courtesy
and the culture of the organization. Customers would
naturally love to associate with such organization for
life time.

How such motivation and employee orientation is
possible? Employee oriented policies keep employees
motivated and results in high quality service. The quality
service creates value to customers and results in
Customer Satisfaction and Customer Loyalty. The loyal
customers repeat orders and a continuous revenue chain
is created. In other words who creates the loyal
customer? It is the employee. The corporate
performance is leveraged through service profit chain
linking employees and customers through employee
oriented policies (Fig. 3).

Perhaps the most valuable lesson what we can learn
from Ken Blanchard’s book ‘The One Minute Manager’
is his recommendation on giving ‘one minute praising’
at every opportunity. The one on one relationships that
individual workers have with their managers, and the
trust, respect and consideration their managers show
towards them on daily basis are the drivers to create
energize work force.  People come alive when their
leader offer excitement, support, broader horizon and
new challenges.

START WITH THE VISION

“If we keep doing what we are doing, we are going
to keep getting what we are getting”. — Stephen Covey

"Great business ‘ decide’ their future. They are not
dictated by it”

The overriding objective of the corporation
should be to optimize over the time the returns
to its stakeholders. To achieve this objective the
corporation should endeavor to ensure the long term
viability of its business and to manage effectively its
relationship with its stake holders.

‘If you don’t know where you are going any road
will lead you’. For effective functioning the company
should set its vision and mission. Inspirational leaders
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create an inspiring culture within the organization. He
sets a vision for the company. He sets the mission to
achieve by his team.

A vision statement outlines what a company wants
to be. It focuses on tomorrow; it is inspirational; it
provides clear decision-making criteria; and it is timeless.
A mission statement outlines what the company is now.
It focuses on today; it identifies the customer(s); it
identifies the critical process(es);  and it states the level
of performance.

When a company collaboratively decides to express
its vision, beliefs, goals, values and mission in words, it
will give direction to everyone in the company.
Therefore, it is important to involve all employees and
give them a chance to indicate how they perceive the
company and to identify what is important to them.
Without involvement, there is no commitment. When
there is no commitment, systems and procedures are
only documents.

Hewlett-Packard employees have long known that
radical change in operating practices, cultural norms,
and business strategies does not mean losing the spirit
of the HP Way - the company’s core principles.” HP’s
core ideology which has guided the company since its
inception includes a deep respect for the individual, a
dedication to affordable quality and reliability, a
commitment to community responsibility, and a view
that the company exists to make technical contributions
for the advancement and welfare of humanity.

Johnson & Johnson continually questions its structure
and revamps its processes while preserving the ideals
embodied in its credo written by General Robert Wood
Johnson more than fifty years ago. Their corporate
mission statement and guiding philosophy, Our Credo,
covers four main areas of responsibility: customers,
employees, communities, and shareholders.

Another company, 3M sold off several of its large
mature businesses in 1996 - a dramatic and surprising
move - to refocus on its enduring core purpose of solving
unsolved problems innovatively.

Take McDonalds. People do not swarm to the
world’s 11000 McDonald’s outlets solely because they
have delicious hamburger or they love hamburger. There
are many restaurants make better tasting hamburgers.

People are flocking to a system, not hamburgers.
This fine tune system delivers throughout the world a
high standard of what McDonald’s calls QSCV- Quality,
Service, Cleanliness, and Value.

McDonald is effective only to the extent that it works
with suppliers, Franchise, Owner, Employees and Others
to deliver exceptionally high value to its customers.

— Philips Kotler
Marketing Management

The way that the vision and mission are
communicated is important. This requires full
commitment from senior management and may result
in several changes depending on where the company
presently is and how well it presently represents its vision.
Once the direction is defined, then it will impact such
things as strategic planning, objectives and goals.
Strategic planning includes reviewing the vision and
mission of the company and then determining what has
to be done in order to achieve the goals of these
statements. This normally translates into Objectives
(Strategic Focus). Next, the company determines how
it will know when the statements have been achieved.
This translates into Objective Measures. From the
measures, each department can set goals, objectives
and measures that will help the company achieve its
strategic objectives . When a company defines its values
and guiding principles, one side effect is that some
employees may find that their own value systems do
not match the company’s and they may decide to leave.
It is important to stress that everyone needs to support
the vision, mission, values and guiding principles if they
are to be achieved.

RESOURCES AND PROCEDURES

“Great Things are not done by Impulse but by a
series of small things brought together”    — Anonymous

Every company has to recognize its strategic
resources. For a service organization, Human Intellect,
Technology and Processes (HTP) are the three key
resources. The corporate governance provides the
structure and spells out the systems for making decisions
on corporate affairs, through which the company
objectives are set, as well as the means of attaining and
monitoring the performance of those objectives.

Systems and processes deal with matters such as
delegation of authority, rules, procedures and
relationships. The rules may be internal to control and
monitor the processes or external for compliance of
applicable laws. To lead and operate an organization
successfully, it is necessary to break the company’s
operation into processes. The processes are further
divided into sub-processes and procedures are evolved
for managing them. Process managed enterprises
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supports, empowers and energizes employees and focus
them to provide customer friendly services.

Relationships include those between all related
parties, the most important of which are the owners,
managers, directors of the board, regulatory authorities
and employees and the community at large. Rules and
procedures are set to manage the processes by creating
disciplined and repeatable design. The pay off is quiet
high. Cost is minimized. Productivity is increased. Quality
is achieved through standardization. Resource utilization
is optimized. Success can come only by continuous
performance improvement while addressing the needs
of interested parities and aligned to organizational
culture, values and ethics.

CONCLUSION

“To day customer don’t ask ‘ what product do you
offer ?’ They ask, ‘ What value you stand for?’, ‘What
practices have you developed to live those values daily?’,
‘What value addition you are providing to me? ’………..”

The essential element for the sustained growth is
the customer satisfaction and loyalty. This is achieved
by employees through productivity, quality and their
engagement with the organization. Leadership through
their good governance set the tone for such
organizational culture with a positive attitude in everyone
in the organization. Let us re-call  the value system
quoted by Shiv Khera in his book ‘YOU CAN WIN’’.

“There was a man taking a morning walk at a beach.
He saw that along with the morning tide came hundreds
of starfish and when the tide receded, they were left

behind and with the morning sunrays they would die.
The tide was fresh and the starfish were alive. The man
took a few steps, picked one and threw it into the water.
He did that repeatedly.

Right behind him there was another person who
could not understand what this man was doing.. He
caught up with him and asked, “What are you doing?
What difference does it make?” This man does not reply,
took two more steps, picked up another one and threw
it into the water and said ‘it makes a difference to
this one’. This is what the positive attitude towards life
is.

No person was honoured for what he received.
Honour has been the reward for what he gave. Leaders
nurture and develop  these values. They culture this
habit in the organization to develop a team which
carry the Mission, Vision and Core values of the
organization to achieve Excellence. They set the right
policies to motivate employees and other stake -
holders. These loyal employees, create Service
Oriented Architecture (SOA) and a culture which
creates value for customers.

Such organization requires no governance as they
are self governing, involved and committed. The leader
may change but the culture lives. Rules and regulations
do not bind these ethical organizations. They never allow
any  WorldCom and Enrons to happen. These champion
companies, develop excellence through good
governance. “Good governance is a journey, not
destination”. The journey continues step by step for
excellence and never ends. It is eternal.
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INTRODUCTION

Today, there are professions, which nobody would
have considered to be a profession in the past. While a
businessman pays more attention to maximization of
his profit, a professional is more concerned to provide
an unmatched quality of service to his clients.
Furthermore, every professional is required to have
certain special characteristics compared to other sections
of society, which give him a good status and image in
the community. The ever changing business
environment, complexity in our legislative framework
and emerging new regulatory norms require business
enterprises to seek the assistance, advice and support
of competent professionals in different spheres of
activities.

An enduring image of reliability and trust based on
his knowledge, competence, experience and expertise,
thorough honesty, integrity, good health, sharp memory
line, constructive attitude, right approach, good
temperament and behaviour, quick ability to grasp the
essence of a problem from mass data of information,
analytical skill and persuasive character are some of the
ingredients that make an individual a respected
professional in his own right. More than anything a
professional should have a strong character, ethical values
and professional commitment to serve the needs and
aspirations of various segments of society. In simple terms
if a corporate entity does not follow the prescribed legal
requirements, the professional who is involved should
have the courage and conviction to make his comments
and observations on any matter for the benefit of
company’s shareholders and creditors which have any
adverse effect on the functioning of the company in
clear cut terms rather than keeping quiet.

* Professor of Corporate Secretaryship, Alagappa University, Karaikudi.
** Chairman, Madurai Chapter of SIRC of ICSI.

BUSINESS EXCELLENCE

Business excellence is the achievement of
outstanding results through use of quality management
principles. It is the systematic improvement of business
performance based on the principles of customer focus,
stakeholder value, and process management. Key
practices in business excellence applied across functional
areas in an enterprise include continuous and
breakthrough improvement, preventative management
and management by facts. Business excellence, as
described by the European Foundation for Quality
Management (EFQM), refers to ”outstanding practices
in managing the organisation and achieving results, all
based on a set of eight fundamental concepts”, these
being “results orientation, customer focus, leadership
and constancy of purpose, management by processes
and facts, people development and involvement,
continuous learning, innovation and improvement;
partnership development, and public responsibility”.

In general, business excellence models have been
developed by national bodies as a basis for award
programs. For most of these bodies, the awards
themselves are secondary in importance to the
widespread adoption of the concepts of business
excellence, which ultimately leads to improved national
economic performance. By far the majority of
organizations that use these models do so for self-
assessment, through which they may identify
improvement opportunities, areas of strength, and ideas
for future organisational development. Users of the
EFQM Excellence Model, for instance, do so for self-
assessment, strategy formulation, visioning, project
management, supplier management, and mergers.
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BUSINESS EXCELLENCE EMBEDDED IN THE TATA
GROUP

Business excellence has been embedded in the Tata
Group through a holistic methodology that enables
companies to heed the call of quality.  Words such as
‘quality’ and ‘business excellence’ have become so
much a part of the management lexicon that they are
sometimes taken for granted, observed more in the
breach or by faddish rote. Not so in the Tata Group,
where they have been embraced with a passion that
reflects a deeper understanding of their significance to
the health and wealth of all entrepreneurial activity. The
quality movement in the Tata Group is defined by a
framework known as the Tata Business Excellence Model
(TBEM), which has been adapted from the renowned
Malcolm Baldrige archetype. The Model works under
the aegis of Tata Quality Management Services (TQMS),
an in-house organisation mandated to help different Tata
companies achieve their business objectives through
specific processes. These processes — which have come
to characterise the Tata way of enhancing and conducting
its business endeavours — essentially relate to two
factors: business excellence and business ethics.

PROFESSIONAL SERVICES

Professional excellence, whether in traditional or
the novel forms of professional services, cannot be
achieved today unless there is clear passion for value
addition and provision of value through professional
services. One has to be a champion of business value
while rendering services to large small enterprises; shape
value through excellence in compliance management.

Professional services though having similar
characteristics has wide range of areas and activities.
They involve rendering of expertise in the respective
fields. A mixture of activities like, accounts, taxation.
finance, legal etc. require specific knowledge and skills.
Professional aptness of an individual is defined by the
formal educational qualifications and by the quality of
experience including upto date knowledge over the
working span. Persons at the upper skill range in any
occupation or group are recognised as professional
persons and their occupations are referred to as
professions. Examples of such professions are—Doctors,
Engineers, Scientists, Architects, Lawyers, Chartered
Accountants, Company Secretaries etc.

While interacting with a professional person, one
generally comes across two features:

— Level of expertise

— Manner of conducting professional work.

— Services have been extensively defined, as a
human activity aide to satisfy a human need
and does not constitute a tangible commodity.

QUALITIES OF A PROFESSIONAL

With the complexity of business deals, stress on
transparency of business operations, ethical execution
of business transactions and investor-friendly
management of business houses, and above all, the deep
and great importance or recognition given to the need
to achieve good corporate governance, the importance
of company secretary is felt even more keenly.

The following ten qualities may be reasonably
attributed to one such person:

1. Specialized skill and knowledge

2. Intellectual and practical training

3. High degree of sense of responsibility

4. Some degree of professional autonomy

5. Fiduciary relationship with clients

6. Code of conduct and ethics

7. Professional ideology and values

8. Operating organization’s testing competence

9. Embargo on unfair methods of attracting
business, and

10. High degree of discipline.

Thus, a professional, with the above qualities, shall
automatically reposition himself to the changing needs
and demands of the business environment. Company
Secretaries both in employment and in practice have a
pivotal role to play by counselling corporate bodies
against improper, unethical, unfair, unlawful or
questionable business practices. In reality, it is
established that professionals are often found to be
playing a supportive role to many company managements
to hide facts about non-compliance of legal
requirements or for window dressing of vital financial
information.

VALUE CREATION

Value is created with the ultimate customer in mind
in order to make a decent profit for not only the
proprietors or owners but for various other stakeholders,
like, employees, suppliers, lenders, management, and
the society at large. In the context of increasing market
competition, the process of creation of value has
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become more customer-focused and customer-oriented.
Customer, again, is judged from the context of the
process at the end of which he is supposed to benefit.
Therefore, there are external customers as well as
internal customers. The idea has, therefore, changed
from creation of value to co-creation of value. Further,
this is done during and at the end of each smallest
process in the link of processes that the business consists
of. By enriching the content, the process and the
cultivated perception at the beginning, during and at
the end of each business process, a business creates
excellence. Excellence is again further carried to
perfectionism through the improvement of quality. For
this purpose, the end-result or the purpose of each
process is clearly defined. The enrichment continues
even after the ‘“ customer, internal or external, has
received the product or service created for him. Thus,
continuous enrichment of value that is conceived,
invented, processed and created is what leads to
excellence and the continuous excelling the excellence.

VALUE PROPOSITION

Value-added businesses seek to be rewarded for
addressing identified needs of specific customer
segments. Because customers may be unaware of these
needs or using solutions for them. Value-added
businesses must turn them on to their solutions by
presenting their solutions clearly and persuasively. Value-
added business can do this well if they have a well-
defined and articulated value proposition. Value
proposition is how a product or service (solution) is
distinguished from all others in its domain so that target
customers consciously select it as a superior option.

The value propositions of many companies emerge
from their interactions with customers. However, in highly
competitive and rapidly changing markets, where
customers are time starved and overloaded with
information, it can be risky to pretend they will discover
the uniqueness embedded in an offer on their own.
The process of discovering, developing and
communicating one’s value proposition is as important
to business success as one’s ability to deliver on the
value proposition itself.

Today, Company Secretaries are required to
compete globally.  Shri. Raju, Chairman, Satyam, while
inaugurating the convention on, “Beyond Creating
Value” emphasised that the need of the hour was
leadership from the manufacturing sector to create value
in the service sector.  Satyam has adopted a “full lifecycle
value – creation model”, which involves three concepts–
thinking, doing and communicating.

The characteristics, the unique selling proposition,
the value adding propensities, the advantages offered
by the service – product should be clear and palpable in
all aspects when the product is positioned in the service
market.  The preparation and presentation of the service
product should be preceded by competition research,
customer need research.  Company Secretaries should
recognise the importance of and methodology of
creation of value with the customer.  Company
Secretaries, firms should develop customer centric
culture, which includes:

— Understanding what customers seek

— Mapping competition

— Evolving a Positioning Strategy

— Bringing the value proposition alive

— Keeping track of changing needs

Value proposition emerges from the identified
market gaps discovered during opportunity scoping. It
recognizes that there are multiple approaches to
addressing any market gap and begins with a thorough
assessment of these competing approaches. The
competing solutions are defined broadly to include both
current and future solutions to ensure acute awareness
of competitors as well as potential sources of
obsolescence. Careful assessment of competing
solutions to the problem can produce insights into how
the defined solution can be improved to ensure its
competitiveness.

PROFESSIONAL EXCELLENCE

A Company Secretary who would aim for excelling
the excellence and a continuous improvement towards
perfectionism is the one who will recognize the
preciousness and surpassing propriety of the process of
value creation. Provision of professional services needs
to be immaculately drenched in perpetual continuity in
the depth of enriching value creation. A profound
approach to nudge creative and beautiful solutions to
various kinds of business problems will require the
excellence of professional mind that is continuously
generating energy, cheer and positive attitude. To
understand business problems from the point of view
of the customer and to co-create value by finding out
the best and cost effective solutions to those problems
will require a high quality of knowledgeable interactive
skills.

MEETING THE CUSTOMERS’ EXPECTATIONS

Meeting the customers' expectations is always an
arduous task. For, value is obtained by sheer hardwork,
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patience and perseverance. Value is a customer
perception, defined as the satisfaction-to-acquisition cost
ratio. Low satisfaction and high acquisition costs yield
low values and high satisfaction and low acquisition costs
generate high values. The term acquisition cost includes
money, time and effort expended in acquiring and using
a solution. "Satisfction is a relative term. It  is a function
of expectations and confirmation of expectations".
Higher expectations of customers compel the value
added businesses to provide them with better solutions.
Thus by fulfilling their higher level expectations, value
added businesses must endeavour to retain the
customers at any point of time.

High expectation and low confirmation result in
disappointment. No doubt the disappointment will lead
to dissatisfaction. The dissatisfied customer will switch
over to other professional with the same expectations.
Contrarily, low expectation and high confirmation can
result in pleasant-surprise satisfaction. At any given
acquisition cost, customer loyalty is higher for solutions
that create the highest satisfaction.  It is of clear
manifestation from the above discussion that value added
businesses must strive to retain their customers by setting
the appropriate expectations about a solution. They must
also strive to fulfil their expectations. In other words,
they have to ensure what is promised is consistently

confirmed by customers. It implies that customer loyalty
is higher for solutions that create higher satisfaction.

CONCLUSION

The profession of Company Secretaries which made
a humble beginning in the sixties has now come of
age. With profound knowledge, expertise and sharp
management skills, they have reached the higher
echelons of management hierarchy, making a niche for
themselves. The clear and blended knowledge of various
laws, taxation, finance, computers and corporate
governance that they possess have made them versatile
professionals capable of rendering wide range of services
in diversified fields.  Company Secretaries, as a
profession, needs to understand the expectations of the
customers so as to acquire competencies, skills and
speed of work that will enable it to establish and nourish
better relationships with customers. It is through such
relationships that better business value can be added.
The concept of customer has now expanded to cover
all stakeholders who have expectations from the
corporate entity or, for that matter, the business entity.
For better corporate governance, which is the professed
area of specialization of Company Secretaries, it is
necessary that relationships with all stakeholders are
continuously improved through better management and
championing of stakeholder relationships.
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Corporate compliance management is as deep and
vibrant as ocean. In this, various agencies including
government and professional institutes, besides
corporate have role to play. Of course without individuals
no organization or government can exist. Thus, the role
and approach of administrator, judiciary and law making
agency as well as that of entrepreneurs and professionals
is of immense significance. There is no doubt that
compliance management, with no exception to
corporate compliance management, extends beyond
legal compliance and procedures, code of conduct and
best practices. It is about managing compliance of legal,
procedural and contractual obligations and national and
international treaties, code of conduct and more. In this
write up the focus is on legal compliances.

STRUCTURED APPROACH

A corporate can manage compliance of laws in a
better manner, if approach is not casual but structured
one. As a stepping stone, the Board of Directors and
top management need to have compliance attitude.
Benefits of compliance and risk of non-compliance
should be clear. Thereafter, the scope of legal
compliance need to be determined, debated and agreed
upon. Some of the questions that may be confronted
before proceeding in determining the scope of legal
compliance could be -

(a) Whether entire operations of the organization
to be covered or only one/few operations to
be covered ? For example, only exports or only
manufacturing unit at particular location.

(b) What should be covered ? Whether only
statutory compliance or only contractual
obligations or both ?

* Practising Company Secretary, Mumbai.

(c) Who will carry out the functions from within
the organization ? Whether help of outside
professionals should be obtained ?

(d) Who will monitor entire process and report to
the Board of Directors ?

(e) What will be the cost? Monetary cost of internal
auditors, involvement of staff (by way of
overtime), external independent professionals
and what will be time involvement ?

HOW TO GO ABOUT IT ?

As a first step, companies need to identify the laws
applicable to it. Until we have module on industry specific
laws, corporate need to carry out exercise on their own.
Few corporates have already done this exercise and few
others are in the process. However lot of duplication of
efforts are happening, so long as companies in the same
industry are concerned. Consequently, there are diverse
practices within the same industry on legal compliances.
Here, independent professionals certainly provide
assistance and their experience becomes useful.

Once laws applicable is known to corporate, then
the compliance requirements under various contracts
may be assessed to get the comprehensive view of
compliance requirements.

Thereafter, corporate need to check/run a test on
the existing internal control systems to ensure
compliance of laws. This can be achieved by calling for
information from departmental heads. Sometimes
departmental heads takes help of local professionals.
Departmental heads, conventionally deals with business
(day to day operations) and hence have no time  to
ensure legal compliances.
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To ensure value addition, companies need to be
smart to carry out audit where it is not legally required
and risk factor is high. Increasingly, it is noticed that
companies carry out audit in areas where the law compels
them to do so. For example, compliance certificate of
listing agreement from independent professional on
major clauses are required under the law. In such cases,
there is no point in carrying it out again and publishing
in annual report about the same. Companies need to
find out laws where the legal compliance certification
or audit may not be required under the law but is critical
to its operation. To name a few, compliance of Foreign
Exchange Management Act, Foreign Direct Investments,
Industrial Policy, Intellectual Property Rights, Takeover
Regulations and Prohibition of Insider Trading Regulations
are critical to most entities listed on stock exchanges in
India.

By remaining focussed on need of the company
and ensuring legal compliance as per its own need,
companies can not only reduce the time and cost of
compliance but also gain the highest benefits (value
addition) to its efforts.

Based on assessment of existing setup in
organization to ensure legal compliance, corporate need
to take call on need for checklist of applicable laws and
examining existing checklists, if any.

The corporate then need to look at developing
sustainable structure of legal and contractual compliance.
Use of information technology like intranet on need to
know basics is one of the effective means to achieve
that.

It is good to decide at early stage in assigning risk
levels to critical legal and contractual compliances.
Depending upon level of compliance and risk associated
therewith, corporate may decide to develop checklists
on its weaknesses.

Since laws are ever changing, many a times by
ignorance, non-compliance may also occur. As said in
legal maxim ignorance of law is no excuse, one cannot
escape responsibility by stating that laws are ever
changing. Some times such ignorance of law turn out
to be embarrassing moments for CEO and image of
corporate also gets badly affected. To avoid such
situations, corporate also need to ensure constantly
updating checklists.

Legal compliance management and developing its
system is not a one time process. Once system of legal
compliance is in place, corporate need to continue on

an ongoing basis to acquire knowledge, may be through
training and seminars and effective communication of
changes in laws in a timely manner to avoid non-
compliance and avail benefits under the law (particularly
under tax laws).

The corporate may determine tools for spreading
knowledge, its updation and review in multiple ways.
Few of them could be using intranet in companies,
spreading latest changes, discussing implications of
change of laws and modifying/updating master
checklists. Some times internal control mechanism may
need modifications.

Corporate may choose to have audit done either
internally or by independent professional to assess the
level of compliance in the organisation. Report on non-
compliance may then be prepared and discussed with
definite action plans and their time limits.

Besides regular internal audit  of legal
compliances, companies may carry out full legal
compliance audit by an independent professional
once in two/three years.

ROLE OF GOVERNMENT

Review of existing laws. Wherever possible to
reframe/modify/re-enact existing laws as well as enact
new laws which are as far as possible business friendly
so that multiple social benefits arises like providing
employment avenues and promote/create desire for
education. Laws should be such that justice delivery
should not only happen but also be felt by all. Help
promote professional institutes to come out with industry
specific applicable laws and compliances thereof. People
needs to be convinced about the necessacity and mode
of administering laws.

ROLE OF PROFESSIONAL INSTITUTES

Indian professional institutes need to come together
and bring out manuals on Industry wise  applicable laws.
The Institute of Company Secretaries of India has already
taken lead in this front by first coming out with Segment
wise modules, proposing uniform practices for companies
in the form of non-mandatory Secretarial Standards and
continuing further with its efforts to introduce labour
laws compliance management. If other institutes join
hands with ICSI in this drive of compliance management,
purpose of having industry wise modules on applicable
laws can be achieved faster. The fruits whereof would
be that entrepreneurs of particular industries and new
generations will know laws that they need to comply
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with. People will have better opportunities to specialise
for particular industry of their liking. Though the exercise
seems simple and is generally taken for granted and
expected of professionals, in reality the position is
different. It is mammoth task as there are Central laws,
State laws, local laws, international treaties and
contractual obligations. Today harsh reality is that
entrepreneurs of even some of the best governed
companies cannot be sure that they are complying
with all applicable laws! Such an approach of
government will give confidence to entrepreneurs that
what laws they need to comply with.

ROLE OF CORPORATES

Corporates can also contribute to research initiatives
of the professional institutes so that its fruits in the form of
ready material of industry specific laws applicable is available
to them. This can also help government and industry on
acceptable level of compliance and its monitoring.

Lastly, it cannot be overlooked that mere compliance
in letter is of no use. We have seen some of the largest,
well known, profit making fortune companies though were
considered to be following best practices have failed.
Corporate compliance management, to conclude, calls for
principles oriented approach.
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Company Secretary Profession can add substantial
business value and generate corporate delight in a perfect
manner by enhancing investor confidence and
confidence of other stakeholders in the company
including Banks, Financial Institutions, Government and
Other Regulatory Authorities. These Professionals can
ensure technical as well as actual compliance of different
legal requirements not merely as a tick the box exercise
but in their true spirit and purport so that all the
stakeholders in particular and the society in general
derives the benefits which are due to them. A company
is also a corporate citizen and hence it has a greater
corporate social responsibility. Moreover, corporate
governance is required to encompass the technical
boundaries of company law compliance and should reach
beyond distribution of dividends to make its efforts an
enriching experience for all sections of the society.

Corporate compliance management can add
substantial business value only if the compliance is done
with due diligence and is taken seriously. The term
compliance and due diligence were earlier limited to
public offering and equity investments but this is a
subject which should be taken in broader perspective
as research/analysis is also a part of due diligence. It
may be mentioned here that the corporate professionals
normally assist in making a deal after due diligence but
post deal compliance is equally important. Making a
deal may be easy but compliance is not. This is the
reason why many companies have made corporate
restructuring and other business deals but have produced
little business value for the company. A large number
of companies make a great deal of fuss by assembling a
huge team and allocating a big budget but they loose
their perspective in the momentum of the transaction
and end up verifying only the target company’s financial
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statements rather than conducting a fair analysis of the
strategic logic and sustainability of the two business
entities and of course the acquirer’s ability to realise
value from the deal or even enhance business value to
the company.

Corporate compliance management is the effort
made by an ordinarily prudent or reasonable party to
avoid harm to another party or himself by due diligence
before the deal and proper regulatory compliance after
the deal. Compliance management is used for a number
of concepts in large business decisions involving either
the performance or strategical aspects of a business or
the overall necessity of a deal with a certain standard of
care. Hence, the role of a corporate professional in
general and Company Secretary in particular is very
important.

Corporate compliance management also involves a
full process of research and analysis that takes place in
advance for an acquisition, strategic investment,
business partnership or even bank/institution finance in
order to determine the value of the subject of the due
diligence or whether there are any shortcomings in the
documentation process.

Corporate compliance management also involves
investigation and evaluation of the whole teams’
characteristics, investment philosophy of the group and
other terms and conditions before committing any capital
investment. This exercise is undertaken in order to
determine the potential issues which is expected to
provide a realistic picture of how the entity is performing
now and how it is likely to perform in the future and
whether it will add and enhance business value and
here the role of corporate professional is very very
important.
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Corporate compliance management should broadly
include compliance of :

(A) Corporate Laws

(B) Intellectual Property Right Laws

(C) Labour Laws

(D) Tax Laws

(E) Securities Laws and

(F) All other Laws affecting the company
concerned depending upon the type of
industry/activity.

(A) CORPORATE LAWS

Corporate laws are the main field of work for a
Company Secretary and corporate compliance
management broadly requires complete compliance of
corporate laws. There are various laws which are required
to be read and understood by a Company Secretary
professional to discharge his day to day duties for the
overall compliance management system. Some
important Acts are discussed herein below in brief -

Companies Act,1956

Companies Act is the main Act from where the
profession of Company Secretaries derives its existence.
It was in 1975 that Sec 383A was inserted in the Act for
the first time through the Companies (Amendment) Act,
1974 making it compulsory w.e.f. 1.2.1975 for all
companies having a paid up capital of Rs.25 Lakh or
more to compulsorily appoint a qualified Company
Secretary as prescribed in the Company Secretaries
Qualification Rules. Subsequently the limit of Rs.25 Lacs
was increased to Rs.50 Lakhs and thereafter to Rs.2
Crores from 11.06.2002. Section 2(45) was substituted
by the Companies (Amendment) Act, 1988 w.e.f
1.12.1988 to mean a Company Secretary within the
meaning of clause 2(1)(c) of the Company Secretaries
Act, 1980. The definition provided for an individual
possessing the qualifications prescribed under the
Companies (Appointment and Qualifications of
Secretary) Rules, 1988 only to be appointed as a
Secretary to perform the duties which may be
performed by a Secretary under this Act and any other
ministerial or administrative duties. The concept of a
practicing Company Secretary was for the first time
inserted w.e.f. 15.6.1988 describing a Secretary in
Whole time practice under section 2(45A) meaning a
Secretary who shall be deemed to be in practice within
the meaning of section 2(2) of the Company Secretaries

Act, 1980 and who wil l  not be in ful l  t ime
employment.

Thus, it is the Companies Act which is the parent
Act for the profession of Company Secretaries which
has gone from the year 1975 to the present stage by
providing required impetus and the Central government
has reposed its confidence in the profession to a large
extent which is evident from the fact that S.383A was
suitably amended in the year 2000 to provide for every
company which is not required to employ a whole time
Company Secretary and having a paid up share capital
of Rs.10 Lakh rupees or more to file with the Registrar
of Companies a certificate from a Secretary in wholetime
Practice called the Compliance Certificate certifying as
to whether the company has complied with all the
provisions of this Act. A copy of this Compliance
Certificate is required to be attached with the Directors
Report and is also required to be filed separately with
Office of the Registrar of Companies with filing fees.
The Compliance Certificate Rules provide for the format
and other requirements of the same including that the
said certificate will be laid by the company before its
members in the Annual General Meeting.

Compliance certificate u/s 383A (proviso)

Section 383A of the Companies Act read with the
Companies (Compliance Certificate) Rules, 2001 provide
for annexing a certificate by a practising Company
Secretary (PCS) to the Directors’ Report of a company
having the prescribed paid up capital and the said
certificate inter-alia provide necessary information to the
reader of the financial statements.

This journey of a Company Secretary from 1975
onwards and the support extended by the erstwhile
Department of Company Affairs now known as Ministry
of Corporate Affairs is the testimony to the fact that the
profession of Company Secretaries is capable of taking
challenges and opportunities provided by the corporate
sector not only in compliance management but also as
a corporate manager to meet global competitiveness.

Corporate Compliance management for a Company
Secretary starts right from Companies Act, 1956 and
whether in employment or in practice he has to be fully
conversant with the following broad functions of a
company.

Compliance will definitely depend upon the nature
of business of a particular company and also on the fact
whether it is a private company, public company, listed
company, NBFC, sharebroking company, Investment
company or otherwise but the broad principles of
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Corporate Compliance under Company Law have to be
understood by every Company Secretary. Some of them
may be summarized as follows:

(1)  Meetings

Essentials of a valid meeting

— Properly convened

Proper notice must be sent by the proper
authority to person entitled to attend the
meeting. Explanatory Statement must be
annexed to the notice of the meeting as a
statement setting out materials facts relating
to each special item of business.

— Properly constituted

Proper person must be in the chair and rules as
to quorum must be observed and the
regulations governing the meeting must be
complied with.

— Properly conducted

The Chairman must conduct the proceeding in
accordance with the law relating to general
meetings as per Companies Act (Sections 171
to 185) and the Company’s own Articles of
Association.

Types of Meetings

(i) Shareholders’ Meeting

(a) Statutory Meeting : Statutory Meeting is
the first meeting of shareholders. Every
company limited by shares and every
company limited  by guarantee and having
share capital must hold the meeting within
a period of not less than one month and
not more than six months from the date of
commencement of business. A private
company is not required to hold such
meeting.

(b) Annual General Meeting (AGM) : The first
AGM of every  company must be held
within 18 months from the date of
incorporation or within 9months from the
close of the accounting year which ever is
earlier. Every subsequent AGM must be
held at the earliest of the following dates:

— One meeting in each calendar year

— Not more than 15 months has elapsed
from the previous AGM

— Within six months from the date of
close of financial year

(c) Extra Ordinary Meeting (EOGM): EOGM
is a shareholders’ meeting called by any of
the following:

— By the Board of Directors on its own
motion

— By the Board of Directors on requisition
of the members

— By the members if the board fails to
call the meeting

— By the Company Law Board

(ii) Class meetings

(a) Preference shareholders Meeting: This
meeting is called only when the rights   of
Preference shareholders are effected.

(b) Debenture holders Meeting: This meeting
is called for the purpose of debenture
holders when their rights are required to
be varied or otherwise.

(iii) Board Meetings and Committee Meetings

Section 285 of the Companies Act says that in
case of every company a meeting of its Board
of Directors shall be held at least once in every
3 months and at least 4 such meeting shall be
held in every year.  Clause 49 of listing
agreement provides that in case a of listed
company, there should be at least four board
meetings in a year and maximum time gap
between two Board meetings should not
exceed four months.

Section 286 of the Companies Act says that
notice of every Board Meeting shall be given
in writing to every Director for the time being
in India, and at his usual address in India to
every other Director.  The Act does not provide
any time length for notice of Board meeting.
However, as per Secretarial Standard, at least
15 days notice must be given for a Board
meeting.

Section 287 deals with Quorum for Board
Meetings which provides that the quorum
should be  one-third of its total strength (any
fraction contained in one-third being rounded-
off as one)  or two directors whichever is higher.
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Section 289 deals with passing of board
resolution by circulation. No resolution shall be
deemed to have been duly passed by the Board,
unless the resolution has been circulated in
draft,  together with necessary papers to all
directors then in India (not being less in number
than the quorum fixed for the board meeting),
and to all other Directors at their usual address
in India and approved by such of the directors
in India or by a majority of such of them as are
entitled to vote on the resolution.

Section 292 says that certain powers have to
be exercised by the Board only at a board
meeting -

— Power to make calls on share holders

— Power to authorize the buy back up to 10%
of total paid up equity capital and free
reserves

— Power is issue debentures

— Power to borrow moneys otherwise than
on debentures

— Power to invest the funds of the Company
subject to Section 372 A

— Power to make loans subject to Section 295
and Section 372A

Section 293 says that there are certain powers
which the board can exercise only with the
consent of the company in general meeting,
i.e. before exercising there powers, necessary
resolution has to be passed in the general
meeting.

Audit Committee

(i) Clause 49 requires constitution of different
Committees by all listed companies such
as the:

(a) Audit Committee (b) Remuneration
Committee (c) Shareholders’ Grievance
Committee etc;

(ii) Companies   Act   requires   (under
section 292A) constitution of an  Audit
Committee by every Public company
having paid up capital of not less than Rs.5
Crores consisting of not less than three
directors and such number of other directors
as the Board may determine of which two-

third of the total number of members
should be Directors other than managing
or whole-time director. The Section also
provides for some other compliances by
the Company.

(iii) Similarly all Non- Banking Financial
Companies having assets of 50 crores and
above are required to  constitute an Audit
Committee consisting of not less than
three members of its Board of Directors
for monitoring the transactions and for
transacting other business as per the
notification being notification no. DBS.192/
DG(VL)-2007 and DNBS.193DG(VL)2007
both dt. 22.02.2007 issued by the Reserve
Bank of India.

(iv) Schedule XIII of the Companies Act,1956
requires compulsory constitution of
Remuneration Committee by certain
companies to be able to make payment of
remuneration to their managerial
personnel.

(iv) Court Convened Meetings :

These meetings are held with directions
of the High Court under chairmanship of a
Court appointed Chairperson. These
meetings relate to amalgamation , mergers,
reconstructions etc; and one of the most
important thing to be noted for compliance
in these meetings is that - a majority in
number representing three fourth in value
of the creditors or class of creditors or
members or class of members as the case
may be present and voting either in person
or where proxies are allowed, by proxy, at
the meeting, agree to any compromise or
arrangement, the compromise or
arrangement shall, if sanctioned by the
Court, be binding on all the creditors, all
the creditors of the class, all the members,
or all the members of the class; as the case
may be, and also on the company as
required u/s 391(2) of the Act. Other
Procedures for such Court Convened
meetings are to be followed as per the
directions of the Hon’ble Court.

(v) Postal Ballot

Section 192A was inserted recently w.e.f
15.6.2001 to provide that a listed Public
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Company may, and in the case of
resolutions relating to such business as the
Central Government may, by notification,
declare to be conducted only by Postal
Ballot, shall, get any resolution passed by
means of a postal ballot, instead of
transacting the business in General
Meeting of the Company. The section
further provides for different compliance
and includes voting by electronic mode.
Subsequently Companies (passing of the
resolution by Postal Ballot) Rules, 2001 were
framed and the same were also amended
subsequently. It is important to note that
the following items of agenda are required
compulsorily to be passed through Postal
Ballot only:-

(a) alteration in the objects clause of
Memorandum;

(b) alteration of Articles of Association in
relation to insertion of provisions
defining private company;

(c) buy back of own shares by the
company under sub-section (1) of
section 77A;

(d) issue of shares with differential rights
as to voting or dividend or otherwise
under sub-clause (ii) of clause (a) of
section 86;

(e) change in place of Registered Office
outside local limits of any city, town
or  village  as  specified  in sub-
section (2) of section 146;

(f) sale of whole or substantially the whole
of undertaking of a company as
specified under sub-clause (a) of sub-
section (1) of section 293;

It is recommended that the
requirement of Postal Ballot should
apply to leases or creation of
mortgages and charges by companies,
where such mortgage or charge
confers on the other party the right to
take over the business of the
undertaking in specified circumstances.

(g) giving loans or extending guarantee or
providing security in excess of the limit
prescribed under sub-section (1) of
section 372A;

It is suggested that investment by way
of acquisition, subscription, purchase
or otherwise of the securities of any
other body corporate in excess of the
limits prescribed under sub-section (1)
of Section 372A of the Act should be
made on the authority of a Resolution
passed by the shareholders by voting
through Postal Ballot, though this
requirement is not expressly provided
at item (g) above;

(h) election of a director under proviso to
sub-section (1) of section 252;

(i) variation in the rights attached to a class
of shares or debentures or other
securities as specified under section 106.

As per Section 192A besides the items of
business mentioned as above, a listed Public
Company may seek the approval of its
shareholders through voting by postal ballot for
any other item of business as it may decide but
the following four items of ordinary business
are required to be transacted at the Annual
General Meeting only and not otherwise:

(1)  consideration of accounts, balance sheet
and the report of the Board of directors
and auditors,

(2) declaration of dividend,

(3) appointment of directors in  place of those
retiring, and

(4) appointment of, and the fixing of
remuneration of, the auditors;

In addition to the above four items certain
special agenda like removal of Director, removal
of Auditor and items requiring special resolution
u/s 190 should also be transacted only at
General Body Meeting of shareholders.

(2) Accounts and Audit:

Every company is required to maintain Accounts.
and get them audited as required u/s 209 to 223 for
Accounts and 224 to 233B for Audit. It may be
mentioned here that earlier the things were different
when Manufacturing and Other Companies (Auditors’
Report) Order, 1988 (MAOCARO) was there and the
Accounting Standards were being prescribed by the
Institute of Chartered Accountants of India. Lot of
changes have taken place globally in the wake of certain
accounting irregularities resulting in a large crisis in
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developed countries and public debate and discussion
on the role of accounting professionals. The Sarbanes -
Oxley Act came not only to regulate the accounting
profession but also to bring transparency and disclosure
in corporate dealings. Corporate governance has also
been brought in a big way by Regulatory Authorities in
India and other countries. In this background
MAOCARO was replaced with CARO and it was
subsequently amended by putting greater responsibility
on Auditors. Secondly, a National Advisory Committee
has been constituted by the Central Government on
Accounting Standards pursuant to Section 210A of the
Companies Act, 1956 and now the Accounting
Standards have become a part of the said Act, as the
same have been notified as Companies (Accounting
Standards) Rules, 2006.

CARO requires reporting by auditors on a large
number of following important items which are
mandatory:-

(i) Whether the company is maintaining proper
records showing, full particulars including
quantitative details and situation of fixed assets
and other matters related thereto.

(ii) Whether physical verification of inventory has
been conducted by the management at
reasonable intervals and matters related thereto.

(iii) Has the company either granted or taken any
loans (secured or unsecured) to/ from the
companies, firms or other parties covered in
the Register maintained u/s.301 of the Act.

(iv) Is there an adequate internal control  procedure
commensurate with the size of the company
and the nature of its business and other matters
related thereto.

(v) Whether transactions that need to be entered
into the Register in pursuance of Section 301
have been so entered and matters related
thereto.

(vi) In case the company has accepted deposits
from the public whether the directives issued
by the RBI and Provisions of Sections 58A and
58AA of the Act have been complied with and
matters related thereto.

(vii) In case of listed companies and other
companies whether the company has an
internal audit system commensurate with its
size and nature of its business.

(viii) Where maintenance of cost records has been

prescribed, whether such records have been
maintained.

ix) Is the company regular in depositing
undisputed statutory dues including

money into the Investors’ Education and
Protection Fund.

(x) Whether in case of a company which has been
registered for a period not less than 5 years its
accumulated losses at the end of the Financial
year are not less than 50% of its net worth and
matters related thereto.

(xi) Whether the company has defaulted in
repayment of dues to financial institutions or
banks or debenture holders.

(xii) Whether adequate documents and records are
maintained in cases  where the company has
granted loans and advances on the basis of
securities by way of pledge of shares/
debentures.

(xiii) Whether the provisions of any Special Statutes
applicable to Chit Funds have been duly
complied with.

(xiv) If the company is dealing in shares and
securities whether proper records have been
maintained of the transactions and whether
timely entries have been made therein.

(xv) Whether the company has given any guarantee
for loans taken by others from banks and
financial institutions and whether the terms and
conditions thereof are prejudicial to the interest
of the company.

(xvi) Whether term loans were applied for the
purpose for which the loans were obtained.

(xvii) Whether the funds raised on short term basis
have been used for long term investments and
vice- versa. If so, the nature and amount are
required to be indicated.

(xviii) Whether the company has made any
preferential allotment of shares to parties and
companies covered in the Register maintained
u/s.301 of the Act and if so, whether the price
at which shares have been issued is prejudicial
to the interest of the company.

xix) Whether securities have been created in respect
of debentures issued.
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(xx) Whether the management has disclosed on the
end use of money raised by public issues and
the same has been verified.

(xxi) Whether any fraud on or by the company has
been noticed or reported during the year and
if so, the nature and the amount involved is to
be indicated.

(3) Dividend

Dividend includes interim dividend as defined in
section 2(14A) of the Act and the same is declared by
the Board of Directors. Final dividend is recommended
by the Board to be declared at the AGM. Section 205 to
Section 207 deal with the manner and time of payment
of dividend. One of the important amendment on this
subject was brought about in the year 2000 to provide
for the following:

(a) The amount of dividend shall be deposited in a
separate bank account within five days from
the date of declaration of such dividend

(b) The dividend is to be paid within 30 days from
the date of declaration

(c) If it is unpaid/unclaimed upto seven days from
the expiry of the said 30 days then it is to be
transferred to a special account called “Unpaid
Dividend Account of ……..Company Ltd./
Company Pvt.Ltd” within seven days

Thereafter as required under section 205C, the same
is required to be transferred to the Investor Education &
Protection Fund (IE&PF) after the expiry of seven years.
It may be noted here that earlier when the unpaid/
unclaimed amount were being transferred under
section 205A to the General Revenue Account of the
Central Government a shareholder could apply to get
back his money but now once the money goes to IE&PF
no one will be able to claim his money back from the
fund.  Moreover, earlier only unclaimed/unpaid dividend
were being transferred under section 205A but now
the amount relating to the following amounts are also
required to be transferred to the fund:-

(a) amounts in the unpaid dividend accounts of
companies;

(b) the application moneys received by companies
for allotment of any securities and due for
refund;

(c) matured deposits with companies;

(d) matured debentures with companies;

(e) the interest accrued on the amounts referred
to in clauses (a) to (d);

(f) grants and donations given to the Fund by the
Central Government, State Governments,
companies or any other institutions for the
purposes of the fund; and

(g) interest or other income received out of the
investments made from the Fund

(4) Fixed Deposit Management

Section 58A has been amended to provide stringent
measures for companies accepting public deposits.
There are two types of companies which accept public
deposits (i) Non- Banking Financial Company (NBFC)
and (ii) Manufacturing Companies. While section 58A
applies to both types of Companies, NBFCs are also
required to comply with the directions issued by the
RBI from time to time.

Companies (Acceptance of Deposits) Rules as
amended prescribe the Rules for acceptance and
repayment of deposits and maintenance of liquids assets
by them. The RBI directions for NBFCs which are
accepting public deposits require more compliances to
be done by them. Auditors of NBFC are also required to
give  separate report to RBI for these deposit accepting
NBFCs. Section 58AA and section 58 AAA were inserted
by the Companies (Amendment) Act, 2000 providing
for the following measures :

(i) Section 58AA has been inserted to protect small
depositors with deposits of a sum not exceeding
Rs.20,000 with the company in any financial
year. This Section requires companies to inform
the Company Law Board within sixty days from
the date of default if a company failed to make
repayment of deposits on maturity to small
deposit holders. The company Law Board may
make an order within thirty days from the date
of receipt of intimation of the default calling
upon the company to repay the deposit in
question and the company shall be bound to
comply with the order. The persons who are
responsible for any default (both in respect of
refund of deposits and compliance with CLB
orders) shall be punishable with imprisonment,
which may extend to three years and shall also
be liable to fine of not less than Rs.500 per day
during which such default continues.

(ii) Section 58AAA has been inserted to provide
that the offences  under sections 58A and 58AA
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connected with or arising out of acceptance of
deposits shall be cognizable offence under
Criminal Procedure Code, 1973.

Section 58A(9) provides for the depositors to make
an application to Company Law Board in case of non
payment of their deposit by any company. The Company
Secretaries of deposit taking companies must be very
careful as any default in repayment of deposit and not
complying with the above provisions of law will render
them liable for prosecution  as they are officers in default
and this offence is a non-compoundable offence.

If any company makes any default in repayment of
public deposit then they cannot take advantage of certain
privileges available to these Companies otherwise.

(5) Transfer and Transmission

This is a very important compliance to be done by
the Company Secretary and his department. There has
been a complete change of scenario from paper share
script to paper- less shares due to the advent of
dematerialization. Although most of the shares of all
big companies are in De-mat form but still paper
securities are in circulation to some extent and they
need to be transferred/ transmitted as and when
presented to the company. SEBI had mandated that all
companies are required to have a common registry for
both physical as well as de-mat mode, which may either
by in-house or outsourced. In-house facility has to be
registered with SEBI under the SEBI(Registrar to an Issue
and  Share Transfer Agents) Rules,1993 otherwise the
company has to appoint an independent Shares Transfer
Agent (STA) or RTA  for both the modes.

(6) Corporate Restructuring

Corporate restructuring has been widely used in
developed economies as growth strategy and is
increasingly becoming an order of the day in the Indian
context to achieve competitive edge. In the present
Global scenario, business organisations can survive only
if they develop a high level of sustainable
competitiveness. In order to maximise value creation it
is important to focus on core competencies.  It is
therefore equally important to plan for selling a business,
as it is to acquire a business.  Acquisition of shares of a
well-run and established company is the easiest way of
taking over the same instead of setting up a new venture
and facing all kinds of uncertainties.  Mergers and
acquisitions save the company from adverse effects of
gestation period and teething trouble and achieve
sustainable competitive advantage.

Business restructuring is required for one or more
of the following reasons: -

1. Achieve financial viability

2. Acquire market share and tackle competition

3. Synergy of operations leading to optimum
utilisation of resources

4. Get rid of loss making units and get sick units
at throwaway prices

5. Enter new areas of business thereby saving
gestation period

6. To focus on core business where the group is
market leader and exit non core areas

7. Acquire Trade marks / Patents / Goodwill

8. Get tax benefits – accumulated losses, carried
forward losses, depreciation, capital gains

9. Need to be pro-active to events happening
around by updating the technology

10. Simplify organizational structures to gain
customer focus and change from production
driven approach to market driven approach

11. To focus on cost reduction drive by tackling
surplus man power and eliminating chronic
problem of low productivity

12. To meet the challenges arising out of the
currencies becoming fully convertible, which
makes possible instant movement of large
amounts of capital across national boundaries.

13. To tackle in bringing down the debt equity ratio
by sale of unwanted loss making unit and to
reduce interest burden.

14. To expand dealer and consumer network

A scheme of merger or de-merger should be fair
and reasonable. It should not be detrimental to public
interest.  So far as tax planning is concerned it may be
mentioned here that tax planning may be legitimate
but it should be done within the framework of law and
subject to approval by the High Court.  While doing
the planning for amalgamation the following aspects
are required to be kept in mind: -

1. All the properties of the amalgamating company
or companies should vest with the
amalgamated company.

2. All the liabilities of the amalgamating company
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or companies should become the liabilities of
the amalgamated company or companies.

3. The shareholders holding not less than three-
fourths in value of the shares in the
amalgamating company should become
shareholders of the amalgamated company by
virtue of the amalgamation.

In case of de-merger the following points should
be taken care of: -

1. All the de-merged entities are companies. The
Income Tax Act has defined a demerged
company as a company whose undertaking is
transferred, pursuant to a demerger, to a
resulting company.

2. De-merger involves transfer of one or more
undertakings of the demerged company to the
resulting company. A resulting Company has
been defined inter-alia to mean one or more
companies to which the undertaking of the
demerged company is transferred in a demerger
and, the resulting company in consideration of
such transfer of undertaking, issues shares to
the shareholders of the demerged company.

3. Transfer is pursuant to a scheme of arrangement
under sections 391 to 394 of the Companies
Act, 1956.

4. All the property of the undertaking immediately
before the de-merger becomes the property
of the resulting company.

5. All the liabilities relatable to the undertaking
immediately before the de-merger becomes
the liabilities of the resulting company.

6. The property and liabilities of the undertaking(s)
of the demerged company are transferred at
values appearing in its books of account
immediately before the de-merger (ignoring
revaluation).

7. The resulting company issues in consideration
of the demerger its shares to the shareholders
of the demerged company on a proportionate
basis.

8. Shareholders holding not less than three fourth
in value of the shares in the demerged company
become shareholders of the resulting company
by virtue of the demerger.

9. The transfer of the undertaking is on a going
concern basis.

10. The demerger is in accordance with the conditions,
if any, notified under section 72A(5) of the
Income Tax Act by the Central Government in
this behalf from time to time.

The procedure for mergers, demergers, takeovers
and other forms of business restructuring is very complex
and lot of preparation is required before the same can
be taken up.  This not only involves the compromises
or arrangements between the company and its creditors
or any class of shareholders but it also involves safeguard
of public interest and compliance with various laws.  The
professionals are therefore required to do a lot of
homework before embarking upon any scheme or plan
for undertaking business restructuring.

(7) Registration and Modification of Charges

Section 134 of Companies Act provides that a
charge can be filed by the company or by any person
interested in the charge within 30 days from the date
of creation of charge together with the instrument
creating the charge.

If charge is not filed within the above 30 days
Registrar of Companies (ROC)  may allow next 30 days
time on payment of such additional fees  specified in
schedule ‘X’ if there is sufficient cause for not filing
charge timely. If a charge is not filed within the above
time limit then the company has to make an
application/  petition before the Company Law Board
(CLB) for extension of time.  CLB will grant extension
of time u/s 141 if it  is satisfied that the omission to file
with ROC is accidental or due to some sufficient cause.

(8) Appointment of Managerial Personnel and
payment of Remuneration

The company has to comply with the relevant
provision of the Act while making  appointments of
Managerial personnel including sections 198, 269 and
309 read with schedule XIII of the Act. Every company
having a paid-up capital of Rs. 5 Crores or more is
compulsorily required to appoint a Managerial Personnel
either Managing Director or Whole-time Director or
Manager. While doing so compliance of Schedule XIII
is also necessary which inter-alia prescribes the table of
payment of remuneration in different parts depending
upon the profitability and other factors. If a company is
unable to comply with Schedule XIII then it is required
to make an application to Central Government for its
approval.
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Competition Act, 2002

The Indian Market has to gear itself to promote
and sustain fair competition. Accordingly, the existing
law on matters relating to competition - the MRTP Act,
1969, is being repealed by the Competition Act, 2002
once it becomes fully operational. In the light of
international economic developments the focus of this
Act is on promotion of fair competition rather than
curbing monopolies.

Establishment of Competition Commission of India
(CCI): There shall be established Competition
Commission of India to prevent practices having adverse
effect on competition. The CCI shall replace the existing
MRTP Commission under the MRTP Act, 1969.

This Act seeks to ensure fair competition in India,
by prohibiting trade practices, which cause appreciable
adverse effect on competition. Three such practices
have been identified and shall be regulated by this Act,
which are as follows: -

(i) Anti-competitive Agreements,

(ii) Abuse of Dominant Position,

(iii) Elimination/ reduction of competitors in market
achieved through Combination.

An option has been given to the person/ enterprise
entering into a combination to give intimation of the
proposed combination to the CCI who on receipt of
information or suo moto shall determine the effect of
the combination. In terms of the Act, if a combination
has or is likely to have adverse effect on competition
within the relevant market in India, such combination
shall be void.

The Act empowers the CCI to inquire into
agreements, abuse of dominant position, or
combinations taking place outside India, if they have or
are likely to have an appreciable adverse effect on
competition in India. If we consider a situation where
there is a merger between two enterprises abroad, such
as Company in U.K. and Company in U.S.A., which
have subsidiaries in India, then the CCI will have powers
to inquire into such a combination.

The Competition Act was enacted in 2002 keeping
in view the economic developments that have resulted
in opening up of the Indian economy, removal of
controls and consequent economic liberation which
required that the Indian market be geared to face
competition from within the country and outside. The
Competition Act, 2002 provided for the establishment

of a Commission to prevent practices having adverse
effect on competition, to promote and sustain
competition in markets, to protect the interests of
consumers and to ensure freedom of trade carried on
by other participants in markets, in India, and for matters
connected herewith or incidental thereto

E-governance regime for e-filing of forms under
MCA-21 Programme.

The MCA-21 project was inaugurated on
18.02.2006 at the ROC Office in Coimbatore where
the first Company in India was registered through e-
filing. Thereafter it was made on-line on 24.04.2006 at
Mumbai and 30.07.2006 at Kolkata. The last location to
go on-line was Jammu on 04.09.2006. Now all ROC
offices in the country have gone on-line and are
accepting Company documents in e-mode.

The Central Government started this Project under
its e-Governance programme. The initiative was rightly
named as MCA-21 to show the shape of things to come
for all of us in the 21st century which envisages total
transformation of the work at the Registrar of Companies
(ROC) and RD Offices throughout the country taking
us from a paper-based to a paperless environment.
Prime Minister Dr. Manmohan Singh had launched the
e-filing in Delhi on 18th March 2006 which shows the
importance of the project. The system had gone fully
live from 16.09.2006 under which all documents are
required to be filed by Companies in electronic mode
using digital signatures.

With the above system the entire e -filing is
expected to be done from the virtual office. The present
system of filing physical documents with the offices of
ROC has already been replaced by the above project.
The stake-holders are not required to visit ROC offices
anymore and they can complete their transaction on a
24X7 and anytime/anywhere basis in the comfort of
their own offices in the future scheme of things under
this project. The future Company Law is poised for
making the life of a citizen easy at least to this extent.

Benefits of MCA-21 Project

MCA-21 seeks to fulfill the requirements of various
stakeholders including the corporates, professionals,
public, financial institutions and banks, Government and
the MCA employees. The key benefits of MCA-21
project are as follows:

(a) On-line incorporation of companies

(b) Simplified and easy mode of filling of Forms/
Returns



A – 32

35th National Convention of Company Secretaries

(c) Registration as well as verification of charges
anytime and from anywhere

(d) Inspection of public documents of companies
anytime from anywhere

(e) Building up a centralised database repository
of corporates operating in India

(f) Enhanced service level fulfillment and customer
relationship building

(g) Total transparency through e Governance

(h) Timely redressal of investor grievances

(i) Availability of more time for MCA employees
for qualitative analysis of corporate information

(B) INTELLECTUAL PROPERTY LAWS

The whole concept of intellectual property is an
age-old concept. The importance underlying intellectual
property historically has been that of recognition and
rewards associated with ownership of inventions and
creative work to encourage  inventive and creative
activity to stimulate economic growth of a nation. We
are moving globally from BPO to KPO. This is the age
of knowledge economy. The professionals have to play
a very important role not only in acquiring knowledge
but also in reprocessing and reengineering it for common
good. In the corporate parlance also expertise in the
form of technology or other intellectual input is rewarded
by liberal grant of Employee Stock Options and other
incentives. In our country, in the wake of global
developments we have updated our Intellectual Property
Rights laws to make them compatible with the
requirements of WTO and TRIPs. Some of the new
legislations in the field on intellectual property are as
follows:

A. Patents Act, 1970

B. Trade Marks Act, 1999

C. Design Act, 2000

D. Semi Conductor Integrated Circuits Layout
Design Act, 2000

E. The Protection of Plant Varieties and Farmer
Rights Act, 2001

F. The Geographical Indications of Goods
(Registration and Protection) Act, 1999

G. Information Technology Act, 2000

The future laws under the intellectual property rights
concept will also have an important element of risk
management. The ownership and control of intellectual
property also attract certain risks and this requires

strategies and plans to mitigate those risks.The most
important among others being the infringement of rights
in intellectual property. The risk management strategy
should take into consideration the situations where
company’s own Intellectual Property rights (IPRs) may
infringe the IPRs of a third party and the company has a
valid claim of infringement against the third party. It is
also important to analyze the scope of any grant of rights
in intellectual property assets , which may include
licenses, distribution agreements, reseller arrangements
and any other agreement or transaction involving transfer
of IPRs that may impact its value.

Making Indian Intellectual Property Rights laws
compatible with global trends

We are one of the few developing countries which
have taken initiative to protect Intellectual Property
Rights  (IPR) and the same is evident from the fact that
our Government has taken several steps to make our
IPR laws compatible with the TRIPS agreement by
making amendments to Copyrights Act, Trade Marks
Act and the Patents Act.  Moreover we have also
brought out a new Designs Act to keep pace with the
technological developments.  Necessary Rules and
Regulations are also being brought out to make these
laws fully compatible with the relevant global
requirements.  The Trade Marks Act, 1999 was brought
into force by a notification-dated 15.09.2003. The recent
Copyright (Amendment) Act, 1999 is taking care of the
protection of copyright issues and covers many areas,
which were hitherto disputed.  The Patents
(Amendment) Act 2002 will take care of proper
registration of Patents and protection of Intellectual
Rights relating thereto.   Earlier the Government had
enacted the Information Technology Act in the year 2000
to provide statutory recognition and necessary legal
framework for computer and other cyber related issues.
In our country we are far ahead of other member
countries of WTO in providing due protection to IPR
and setting global legal standards.

(C) LABOUR LAWS

The following Labour Laws are important for
Company Secretary Professionals under their over all
Compliance Management System-

(1) The Industries( Development and Regulation)
Act,1951

(2) Minimum Wages Act, 1948

(3) Payment of Bonus Act, 1965

(4) Payment of Gratuity Act, 1972
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(5) Employees’ Provident Funds and Miscellaneous
Provisions Act, 1952

(6) Employees’ State Insurance Act, 1948

(7) Workmen’s Compensation Act, 1923

(8) Contract Labour (Regulation and Abolition) Act,
1970

(9) Industrial Disputes Act, 1947

(10) Industrial Employment (Standing Orders) Act,
1946

(11) Factories Act, 1948

(D) TAX LAWS

Direct Tax:

— Income Tax Act, 1961

Indirect Tax Laws:

— Sales Tax Laws( both State Act & Central Sales
Tax Act)

— Central Excise Act, 1944

— Customs Act, 1962

— Service Tax

— Value Added Tax (VAT)

— Profession Tax

The above taxation Laws are some of the important
Legislation which a Company Secretary Professional
should know as he is the Principal officer of a company.
Two new subjects are discussed here below:

Value Added Tax (VAT)

It has been often said that the prevailing sales tax
system in different states with different rates of taxes,
turnover taxes, entry taxes and octroi etc; requiring
different kinds of documents for interstate transport of
goods are difficult and complex. Taxation of inputs and
outputs results in payment of tax on tax with consumers
paying more than they are needed to pay. The levy of
Central Sales Tax also results in the richer states collecting
tax from the consumers in poorer states. In this
background it is necessary to transform the whole system
into a simple value added tax(VAT). Switching over to
VAT is essential in the present scenario of open economy
and is the need  of the hour. It will provide level playing
field to domestic trade and industry and consumer will
also be benefited by getting goods at competitive prices.
It is a well known fact that the existing system of sales
tax does not allow local manufacturers to compete with
the importers and the whole system is unable to meet

the international competition for domestic exports. This
system is non- neutral and results in multiplicity of
taxation thereby leading to economic distortion. Thus,
introduction of VAT is a timely step in the right direction.
The corporate professional are required to be well versed
in VAT laws of different states to be able to comply
with the same.

Service Tax

Service tax was introduced in India in the year 1994
and till now there is no separate Act for levy of service
tax. However, certain sections of the Central Excise Act,
1944 have been made applicable to the service tax law.
Initially service tax levy had started only with three
services but now they are covering a wide ambit of
services provided in the country. Professionals were
bought into this tax net in the year 1998. The rates of
service tax have also gone up from a small percentage
to 12% now with an education cess of 2% and additional
secondary and higher education cess of 1% on service
tax. The country is now moving towards uniform Goods
and Service Tax law which will replace sales tax in phases.
The corporate professionals are required to acquaint
themselves to be able to comply with service tax laws
also.

(E) SECURITY LAWS

Securities issue management and due diligence is
one of the prime responsibility of a Company Secretary
professional as he is also the Compliance Officer named
in all offer documents. Companies raise capital/debt
inter-alia through the following issues:-

— IPOs/Public Issue

— Rights Issue

— Bonus Issue

— Preferential Issue

— Employees Stock Option Scheme

— Debt Instruments

— GDRs/ADRs

— ECB/FCCBs etc;

Some of the Important Acts/Rules relating to capital
issue management are discussed here below:

— Securities Contracts (Regulation) Act, 1956

— Foreign Exchange Management Act, 1999

— Depositories Act, 1996

— Securities and Exchange Board of India Act, 1992
& SEBI Guidelines
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Securities and Exchange Board of India Act , 1992
& SEBI Guidelines

The Securities & Exchange Board of India( SEBI) is a
Regulatory Authority which was set up by the Central
Government for the twin purpose of Regulation of Capital
market and protection of investors.  SEBI has come a
long way since its inception in the year 1992 and has
come out with many Rules and Regulations. Some of
the Regulations which are important for our day to day
functioning are:

(i) SEBI( Substantial Acquisition of Shares and
Takeovers) Regulations, 1997

(ii) SEBI (Prohibition of Insider Trading)
Regulations,1992

(iii) SEBI(Buy-Back of Securities) Regulations, 1998

(iv) SEBI (Disclosure and Investor Protection)
Guidelines,2000 as amended from time to time.

SEBI (Disclosure and Investor Protection)
Guidelines,2002 also referred to as DIP guidelines mainly
prescribes the matters relating to Issue of Securities
including public issue, rights issue, bonus issue,
preferential issue and other capital issues. It is divided
into various Chapters and Schedules and the same are
very comprehensive. These guidelines are being updated
frequently and the Company Secretary is required to
update himself regularly with these amendments so as
to be able to handle the matters relating to the Capital
issues of his company. Some of the Compliances which
are essential for the Company Secretary going for any
capital issue are the pricing, promoters contribution,
lock-in requirements, preparation of offer documents,
advertisement, book-building process, allotment , listing
and several other aspects connected thereto. Before
planning any issue he has to consult the Merchant Banker
about the whole process and regularly interact with him
during and after the issue. Now-a-days Red herring
Prospectus is filed and he has to be well versed with
the legal provisions so as to be able to complete his job
without any difficulty.

Dematerialization of Securities

Trading of securities through Depository mode
(Electronic mode) was introduced in India about a
decade ago and has come a long way since then due to
compulsory demat trading which is also known as
scriptless or paperless trading. This requires paper
securities to be de-materialised and kept in electronic
mode. The system has been put in place after studying

international practices like the US depository based
trading and the UK depository system. The Indian system
has taken overall concept from the international Capital
market and the same has been fine – tuned to meet
Indian conditions. We have to be very careful as the
new system is also not totally free from certain negative
aspects.

India had entered into the era of paperless trading
with the Government promulgating The Depositories
Ordinance 1995 on 20th September, 1995 which was
subsequently enacted as The Depositories Act, 1996,
providing legal framework for setting up of Depositories
to record details of ownership of securities in book entry
form. This demonstrated India’s commitment and
willingness to increase efficiency and transparency in
its Capital Market. The Govt. was convinced that the
establishment of depositories alongwith screen based
trading will go a long way in boosting the investors’
confidence and allaying the apprehensions of foreign
investors about investing in Indian Capital Market

Listing agreement and Corporate Governance

Compliances under the listing agreement are the
main thrust of a Company Secretary professional.

Major Compliances required to be followed under
the Listing Agreement are briefly given hereunder:

Clause Compliances required

Clause 16 Book closure / Record Date to be
informed

Clause 21 Payment of dividend on shares,
interest on debentures/bonds,
redemption amount of redeemable
shares or debentures/bonds

Clause 32 Cash Flow Statement in
the Annual Report, Consolidated
Financial Statement and related party
disclosures

Clause 35 Shareholding pattern containing details
of promoters holding and non-
promoters holding

Clause 41 as (a) Un-audited  financial  results  and
amended other related items
recently vide (b) Half - year  results   and   Limited
SEBI noti- review Report by auditors
fication dt. (c) Auditors Qualification
10.07.2007 (d) Quarterly reporting of Segment

wise Revenue, results and Capital
Employed.
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(e) Consolidated Quarterly Financial
results of parent company

(f) Annual Results
(g) Change of name due to new

activity
(h) Explanation regarding variations in

utilization of funds and profitability

(i) Status of number of complaints
received from investors and
redressed during the quarter

Clause 47 (a) Appointment of Company
Secretary as Compliance Officer

(b) Registration of share Transfer
within 30 days and submission of
a certificate with Stock Exchange(s)
on a half yearly basis as per clause
47(c )

Clause 49 Corporate Governance

(A) Mandatory Requirements:

(i) Board of Directors

(a) Composition of Board

(b) Non- Executive Directors’
Compensation and
disclosures

(c) Other provisions as to Board
and Committees

(d) Code of Conduct

(ii) Audit Committee

(a) Qualified and Independent
Audit Committee

(b) Meeting of Audit Committee

(c) Powers of Audit Committee

(d) Role of Audit Committee

(e) Review of information by
audit committee

(iii) Subsidiary Companies

(iv) Disclosure

(a) Basis of related party
transactions

(b) Disclosure of accounting
treatment

(c) Board disclosures – Risk
management

(d) Proceeds from public issue,
rights issues, preferential
issues etc;

(e) Remuneration of Directors

(f) Management

(g) Shareholders

(v) CEO/CFO Certification

(vi) Report on Corporate Governance

(vii) Compliance (Certification by
Practising Company Secretary or
Company’s Auditor)

(B) Non-Mandatory Requirements:

(i) The Board

(ii) Remuneration Committee

(iii) Shareholder rights

(iv) Audit Qualifications

(v) Training of Board Members

(vi) Mechanism for evaluating non-
executive Board Members

(vii) Whistle Blower Policy

SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 1997 as amended

A committee was constituted under the
chairmanship of Justice P. N Bhagwati to remove the
deficiencies of the 1994 Takeover Code and to make
Takeover Regulations more equitable and transparent.
On the basis of suggestions / recommendations made
by the committee, SEBI came out with the above
Regulations.  These Regulations have since been
amended from time to time to meet the requirements
of trade and industry and protect interest of investors.
It may be noted here that the Takeover Code inter-alia
does not apply in the following situations: -

1. Acquisition of shares pursuant to a scheme

(i) Framed u/s 18 of Sick Industrial Companies
(Special Provisions) Act, 1985

(ii) Of Arrangement or Reconstruction including
amalgamation or merger or demerger under
any Law or Regulation, Indian or Foreign

2. Acquisition of shares in companies whose shares
are not listed on any stock exchange provided that

Clause Compliances required Clause Compliances required
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this exemption will not be available if by virtue of
acquisition or change of control of any unlisted
company, whether in India or abroad the acquirer
acquires shares or voting rights or control over a
listed company.

3. Acquisition of shares in terms of Guidelines or
Regulations regarding de-listing of securities
specified or framed by SEBI.

It may also be noted that most of the business
restructuring is done through the Takeover route and
many of these takeovers are friendly or agreed takeovers
where the acquirer after agreeing to buy stake from the
promoter group also buys shares from general investing
public through open offer after complying with the Take-
over Regulations and other legal requirements.

SEBI (Prohibition of Insider Trading) Regulations,
1992

SEBI had amended Insider Trading Regulations vide
a notification dated 20.2.2002 completely re-writing the
earlier provisions. One of the important aspects of this
amendment was that the Regulatory Authority brought
many provisions of the Sarbanes Oxley Act into these
Regulations.

The following features reflect this thinking: -

(1) Several definitions were changed and new
definitions were inserted.

(2) SEBI may initiate criminal prosecution u/s 24 in
addition to any other action under chapter VIA.

(3) Preparation of a code of internal procedure &
conduct for listed Companies.

(4) Disclosure of holding by Directors and substantial
shareholders.

(5) Provisions for violation of the Regulations
relating to disclosures.

Although some of the new Regulations were needed
but all of them have, over a period of time, proved to
be a little harsh given the conditions in our country.
Generally speaking also all the US situations may not
fully fit-in into our country and we have started realizing
lately that our own laws are much better then the laws
of other countries.

(F) OTHER LAWS

Pollution and Environment Laws have become
significant and therefore a professional must be
conversant with these laws in addition to above laws.
The knowledge of other laws required for a Company
Secretary will depend upon the type of Company/
activities of the Company where he is working. For
example: A person working in the Banking Sector will
be required to know about the Reserve Bank of India
Act,1934 and the Banking Laws required for his day to
day working. Similarly a person working in the Insurance
Sector will be required to have specialized knowledge
of the Insurance laws and he will have to regularly interact
with Insurance Regulatory Development Authority. It is
therefore required that Sector specific knowledge must
be acquired in addition to the knowledge of general
laws applicable in case of all Companies.

It may also be mentioned here that every
professional should know General & Commercial laws
like Transfer of Property Act, The Indian Stamp Act, The
limitation Act,  Arbitration & Conciliation Act, Negotiable
Instrument Act, The Indian Contract Act, Civil Procedure
Code and Code of Criminal Procedure etc; as a matter
of compulsory knowledge to be able to discharge his
duties as a true professional and giving a list of all these
general laws is not possible due to space constraint. He
will have to learn these laws depending upon the
particular sector in which he is engaged as a Company
Secretary or in other capacity but he should excel in
every field in which he works and acquire knowledge
on a continuous basis.

Conclusion

Corporate Compliance Management may be done
by in house resources or outsourcing the job to consultants
and specialized professionals/intermediaries having
necessary registration with the Regulatory Authorities. The
Corporate house may also seek legal counsel and other
professionals to get expert advice in all areas but in all the
cases the corporate professionals whether in employment
or in practice have to understand the law and do their job
professionally. There should be a full corporate Compliance
Management System in place on a sustained basis so that
the corporate professionals can discharge greater
responsibilities to achieve this objective for addition of
substantial business value.
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INTRODUCTION

Every company is bound to act within the laws, rules
and directions laid down by the legislature. Further, it is
also required to comply with the Memorandum and
Articles of Association of the company and any other
stipulations imposed by the financial institutions/banks
and any other entity (ies) that may have a say in the
affairs of the company by virtue of having a stake in it –
financial or otherwise. Further, the management of every
company has a fiduciary responsibility towards the
company, the shareholders and other stakeholders such
as the statutory authorities, vendors, customers and the
general public. It is a primary expectation of all the
stakeholders that the management act with reasonable
care, skill and diligence. This, in brief, is the foundation
of corporate compliance management which is the
cornerstone and the ethos of good corporate governance.

NEED FOR CORPORATE COMPLIANCE
MANAGEMENT

When the Indian economy metamorphosed in the
early 1990s and was in the throes of liberalization, it
also ushered in an unprecedented regime of self-
regulation/self-management. While several stringent
and business restrictive laws were either scrapped or
simplified, the Government also sent down a clear
message that the onus would be on self-discipline and
that corporates would have to set their house in order
and engage in self-control. In this background, it
becomes pertinent to note that every company has to
comply with a plethora of Acts and Regulations and
that is where Corporate Compliance Management
(CCM) gains significance. Without doubt, CCM is

* Company Secretary, Infotech Enterprises Limited, Hyderabad.

1 See Jurix – Secretarial Practice Recorder No. 197D, Legal Compliance Certificate for Board Meetings, Dr. K.R.
Chandratre.

emerging as a vital aspect of overall management and
corporate governance process. After all, legal compliances
form the bulwark of good corporate governance.

“The multiplicity of laws, rules, regulations, etc has
necessitated introduction of a system to ensure
compliances under the laws. This has a two-fold
objective. Firstly, to protect the interests of the
customers, employees, revenue, environment and the
directors and officers of the company. Secondly, to avoid
any unwarranted legal actions by the law enforcing
agencies and other persons as well. In most of the cases,
the persons responsible for compliance and liable for
punishment are directors and the principal officers of
the company. Amongst the directors the responsibility
of the managing and whole-time (executive) directors
is greater. As a result of stricter enforcement of law and
recent judgments of the Courts in some cases have
necessitated making Legal Compliance Reporting System
more effective1 ”. The risks of non-compliance of the
law are many:

— Cessation of business activities

— Civil action by the authorities

— Punitive action resulting in fines against the
company/officials

— Imprisonment of the errant officials

— Public embarrassment

— Damage to the reputation of the company and
its employees

— Plummeting stock price and threat of de-listing
of shares (in case of listed companies)

— Attachment of bank accounts.
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ADVANTAGES OF CORPORATE COMPLIANCE
MANAGEMENT (CCM)

Apart from avoiding the risks of non-compliance,
there are manifold advantages of CCM. These, inter
alia, include:

— Better compliance of the law of the land

— Review of the status of legal/statutory
compliances

— Safety valve for directors against unintended
non-compliances/prosecutions, etc.

— Review of the position of pending litigation
before the judicial/quasi-judicial fora

— Cost savings by avoiding penalties/fines and
minimizing litigation

— Eliminating chances of being hit by law of
limitation as pending cases are periodically
reviewed

— Better brand image and positioning of the
company in the market

— Enhanced credibility/creditworthiness that only
a law-abiding company can command

— Concerns for the interests of the investors

— Enhanced implementation of the principles of
corporate governance

— Professional management permeating all levels
of the hierarchy.

STATUTORY RECOGNITION OF CCM

Although loosely worded, couched in ambiguity and
lacking in clarity, the concept of CCM has already gained
statutory recognition – at least for listed companies.
Clause 49 of the Listing Agreement with the Stock
Exchanges (as amended in 2004 based on the
recommendations of the NR Narayana Murty
Committee) provides that the Board shall periodically
review compliance reports of all laws applicable to the
company, prepared by the company as well as steps
taken by the company to rectify instances of non-
compliance. While this clause is subject to varied
interpretation, what it has done is to provide the
necessary importance to the concept of CCM. This
statutory backing will provide the required impetus to
take the process along.

THE CCM PROCESS

In general, a manufacturing or trading company may
well be subject to over a 100 legislations – both Central
and State. The CCM process will involve listing out
various applicable laws to the company and specifying
the actual compliance requirements. The CCM process,
as detailed below, will culminate in presenting before
the Board a Corporate Compliance Report (CCR). An
illustrative list of the contents of such a CCR is as follows:

A. Corporate Laws

1. Companies Act, 1956 and the various Rules
and Regulations framed thereunder, MCA-21
requirements and procedures.

2. Foreign Exchange Management Act, 1999 and
the various Rules and Regulations framed
thereunder.

3. Competition Law

4. Secretarial Standards/Accounting Standards/
Cost Accounting Standards issued by ICSI/
ICAI/ICWAI, respectively.

5. Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974.

6. Foreign Contribution Regulation Act, 1976

7. Emblems and Names (Prevention of Improper
Use) Act, 1947

8. Industrial Licensing (where applicable)

9. SEZ and STP regulations (where applicable)

B. Securities Laws

1. Listing Agreement with the Stock Exchanges.

2. Rules, Regulations and Guidelines issued by SEBI
with particular emphasis on Insider Trading and
Takeover Code.

3. Depositories Act, 1996 and Demat related
matters.

C. Commercial Laws

1. Indian Contract Act, 1872

2. Sale of Goods Act, 1930

3. Transfer of Property Act, 1882

4. Negotiable Instruments Act, 1881

5. Arbitration and Conciliation Act, 1996

6. Intellectual Property laws – including those on
Trade Marks, Copyrights, Patents and
Geographical Indications
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D. Fiscal Laws

1. Income Tax Act, 1961

2. Central Excise Act, 1944

3. Customs Act, 1962

4. Wealth Tax Act, 1957

5. Central Sales Tax/State Sales Tax/VAT

6. Service Tax.

E. Labour Laws

Law relating to payment of bonus, payment of
wages, minimum wages, ESI, provident fund,
gratuity, industrial disputes, factories, workmen’s
compensation, equal remuneration, industrial
employment (standing orders), apprentices, and
related laws.

E. Pollution/Environment related Laws

1. Air (Prevention and Control of Pollution) Act,
1981

2. Water (Prevention and Control of Pollution) Act,
1974

3. Water (Prevention and Control of Pollution)
Cess Act, 1974

4. Environment Protection Act, 1986.

G. Industry Specific Laws

Legislations applicable to specific categories of
industries – electricity, power generation and
transmission, insurance, banking, chit funds, etc

H. Local Laws

These would include Stamp Act, Registration Act,
municipal and civic administration laws, shops and
establishments, etc

Individual companies may suitably add or delete
to/from the above list as required. In addition, it
would be a good practice to also report the following
as part of the CCR2 :

(a) Any agreement on stamp paper or plain paper

(b) Agreements with dealers, distributors, service
dealers, OEMs, etc and letters terminating these
arrangements

(c) Supply contracts, purchase orders and order
acceptances

(d) Tender documents

(e) Bank and other guarantees

(f) Indemnities, legal undertakings and comfort
letters

(g) Lease and rent agreements

(h) Service contracts, agreements or letters of
appointments

(i) Consultancy or technical assistance agreements

(j) Tax collection or payment documents

(k) Suits, petitions and affidavits

(l) Reply to show-cause notices or demand notices

(m) Statutory returns, forms and notices

(n) Any document required to be executed under
the common seal of the company

(o) Mortgage, hypothecation or any such document
creating a charge on the company’s moveable
or immovable property.

(p) Notices and other documents in disciplinary
proceedings against employees.

Several companies have in the recent past listed on
overseas bourses and have also set up subsidiaries
and joint ventures abroad. A note on their
compliances – including specific compliances under
the City Code in the UK and the Sarbanes Oxley
Act in the US would be appropriate and make the
CCR truly comprehensive.

NATURE OF COMPLIANCES TO BE REPORTED

The nature of compliances under each of the laws
must include the following:

— Specific compliance under the relevant section/
rule like obtaining of approvals/consents/
licences/permits

— Maintenance of records/registers/books in the
specified formats, if any

— Filing of periodic returns/forms with the
statutory/regulatory authorities

— Provision of facilities (mainly under the labour
laws)

— Any other specific compliances under the
respective Acts.

NON-COMPLIANCES

The main purpose of placing a CCR before the Board
is to appraise it of the level of compliances of the various2. Jurix, ibid
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laws applicable to it. In case of non-compliance, the
CCR must state the following information:

— Specific description of the non-compliance

— Reasons for the same

— Likely time frame for effecting the compliance

— Penalties/risks due to non-compliance

— Monetary impact of the non-compliance

— Other implications, if any.

In case any legal/quasi-legal proceedings have been
initiated against the company or a show-cause notice
has been issued against the company, then the CCR
must also disclose the following:

— Summary description of the case/show cause
notice

— Steps initiated to refute/rebut/challenge the
case/show-cause notice

— The current status of the same

— Probability of liability (monetary and non-
monetary) where identified.

PROCESS OF CORPORATE COMPLIANCE
REPORTING

Although the actual process of compiling the
information under the various laws may vary from
company to company and is dependent on various factors
such as the number of units and scale of operations, a
brief process of the CCR mechanism is as follows:

(A) Functional heads for the reporting of various
laws have to be identified. For instance, the
Company Secretary would be the functional
head for reporting of company law, listing
agreement and commercial laws. Similarly, the
head of the Personnel Department could report
the compliance of labour and industrial laws
and the fiscal law compliance would be the
domain of finance/accounts departments.

(B) Each of the functional heads may collect and
classify the relevant information (listed above)
from the various units/locations and consolidate
them in the form of a report.

(C) The report shall carry an affirmation from the
functional heads that the said report has been

prepared based on the inputs received from
the various units/offices and then list out the
specific compliances/non-compliances, as
already circulated to the functional heads.

(D) Each of the functional heads will forward their
respective compliance reports to the Company
Secretary/Managing Director.

(E) The Company Secretary would then brief the
Managing Director and with suitable inputs
from the Company Secretary, the Managing
Director would consolidate and present, under
his signature, a comprehensive CCR to the
Board for its information, advice and noting. (A
model CCR to be furnished by the Managing
Director to the Board is given at Annexure)

(F) The whole process of CCR is contingent on
the creation and implementation of
comprehensive legal MIS.

PERIODICITY OF CC REPORTING

The CCR may be placed for review before the Board
by the company on a half-yearly basis. In the case of a
multi-product/multi-unit company, it may be placed at
quarterly intervals. It must be ensured that as and when
guidelines for holding of board meetings through video/
tele-conferencing are issued, the CCRs must be included
in the agenda for physical meetings only.

ROLE OF COMPANY SECRETARY

Although, the Company Secretary’s role has
undergone a marked change over the years and he has
today emerged as an integrated corporate business
manager and advisor, the compliance role is like a fulcrum
of the profession. As an officer of the company at the
centre of the decision making process, the Company
Secretary is in a powerful position of influence. The Best
Practice Guide on the Duties of a Company Secretary3

lists, “Monitoring and laying in place procedures which
allow for compliance with regulatory and legal
requirements, particularly under the Companies Acts
including legal requirements….” as one of the core
duties of the Company Secretary. CCM will therefore
be the logical extension of the fundamental duty
discharged by Company Secretaries in industry. It will
be both an opportunity and a challenge. The importance
of corporate compliances will now be a matter for review
at the very highest levels of management. This lays a

3 Issued by the Institute of Chartered Secretaries and Administrators, UK.  It is also clarified by the Guide that the
Company Secretary may not be personally involved with all areas of compliance and ‘ensuring compliance’ may be
read as ensuring that satisfactory arrangements are in place to secure compliance.
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tremendous onus on the Company Secretary to devise,
put in place and constantly administer a legal MIS for
regular reporting and monitoring of the corporate legal
compliances. This will accentuate the Company
Secretary’s role in the corporate governance process
and enhance the levels of professionalism.

CONCLUSION

Given the manifold advantages and benefits, it is
advisable that all companies – private, public and section
25 companies - implement a CCM process to tone up
their levels of corporate governance. This is an
opportunity for the profession of Company Secretaries
to carve out a niche for themselves in their core area of
compliances.

Annexure

CORPORATE COMPLIANCE REPORT

It is hereby reported that the company has complied
with the various statutory enactments, rules, regulations,
orders, guidelines and notifications of both the Central
and State Governments, relating to the business of the
company, with specific reference to the following:

(a) The company has complied with the provisions
of the Companies Act, 1956 and the applicable
rules and regulations made thereunder.

(b) The company has complied with the various
labour legislations (list them out) and the
applicable rules framed thereunder, being
applicable to the company.

(c) The company has complied with the provisions
of the Income Tax Act, 1961 and the applicable

Rules made thereunder and the TDS has been
made.

(d) The Company has complied with the provisions
of the various pollution control and environment
related legislations (list them out).

(e) The company has complied with the provisions
of the various fiscal laws (list them out)

(f) The company has complied with the provisions
of the other applicable laws (list them out).

(Where there are any non-compliances, the above
clauses may be reworded as follows:

“The Company has complied with the provisions
of the ….laws, subject to……(list out the non-
compliances and details thereof). Details of pending
litigation and show cause notices may also be listed
herein, if any.)

This report is based on the confirmations/reports
submitted by the functional heads and is given by the
undersigned in the full knowledge that on the faith and
strength of what is stated in the report, full reliance is
placed by the board of directors.

Date:

Managing Director
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Corporate Compliance is the latest buzzword in the
corporate world. Today, the Indian business community
has realized the importance of compliance as a major
tool in being competent to achieve excellence through
business value addition and to satisfy the responsibility
in the corporate system. Being diligent has a price and
its share of emotions, sentiments, tragedy, comedy and
of-course when things finally turn out favorable, a very
happy ending! It is for this reason that corporates today
are putting sufficient effort to maintain records in-house
and elsewhere.

My experience

My first brush with diligence was in 1996, while
working for a large telecom group, when we were faced
with the challenge of handling an issue of ADRs, believed
to be the first of its sorts in the country. One great thing
about “being first”, I sometimes used to wonder (of
course, on a lighter vien), “since no one knows what is
to be done, what you do may be the right one!!!”.   “

A pre diligence meeting was called for, comprising
the head of the company and various other departmental
heads. A leading banker was appointed to manage the
ADR issue and a smart business school graduate informed
the team that he would lead manage and he will be the
“censor board” for the proposed diligence and that the
members of the team were supposed to take his approval
before committing on “numbers” (if it was the finance
team) or on disclosing the “facts” (if it was the legal
and Company Secretary’s team). Not knowing what to
say, and being the first time, all of us just nodded.

It all began with a grand kick off meeting and it
reminded me of the opening scene in a bond movie.
Even after 11 years, I still think that the “kick off”

* Practising Company Secretary, Bangalore.

meetings have a charm, which makes the diligence
exciting.

What is a Diligence?

Here is an extract from Wikipedia: -

“Due diligence is a term used for a number of
concepts involving either the performance of an
investigation of a business or person, or the performance
of an act with a certain standard of care. It can be a
legal obligation, but the term will more commonly apply
to voluntary investigations.”

Verily, a due diligence is a process built upon the
edifice of “Performance”, “Standard of Care” and
“Investigation”.

The expression due diligence, in commercial
transactions, include an investigation into the matters
of a company and an assessment of the risks in a
commercial context.

Due Diligence, as an exercise, is something which
has a set of common principles and procedure to be
followed. Depending on the situation, a due diligence
process is referred to by different names. As the famous
saying goes, “don’t judge a book by its cover”, so also,
the relevance and importance of the due diligence is to
be recognized with reference to the type of due
diligence.

“ What is in a name ?’ - You could call a diligence
with many other names -

A Compliance Certificate - this form of diligence
is a requirement under section 383A of the Companies
Act, 1956 which makes it mandatory for all companies
with a paid up share capital of not less than rupees ten
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lakhs and not more than rupees two crores to attach
along with the Directors’ report a certificate from a
practising Company Secretary for every financial year.

A Secretarial Audit - Though this form of diligence
is not mandatory many state government companies/
companies in private sector have adopted this form of
reporting and have attached to their annual report as a
matter of good governance.

Legal Compliance - On an annual basis some of
the corporate conduct this diligence as an in-house
exercise to check on the various processes that the
company possesses internally and whether the
compliances are in place.

Annual Compliance Review - Another
interesting form of diligence which can be an in house
affair by leading corporate house to ensure that the house
is in order.

Quarterly Statutory Compliance Reporting -
A popular form of health check that is  in  vogue  in
many corporates  to  protect the interest  of the top
management. A certification is provided by the CEO to
the board and in turn a back to back certification is
obtained by various departmental heads.

Health Check Audit - This form of diligence is
popular among venture capital funds who conduct this
exercise on an annual basis to check if the compliance
parameters in the company are under control

CEO / CFO Certification Under Clause 49 - This
is another form of diligence which is mandatory for all
listed companies in India to attach to its Directors’ report
a certificate to be issued by the CFO/ CEO of the
company that the company has complied with all the
requirements of law.

All this, in today’s parlance, is termed as “corporate
compliance” and as Company Secretaries, we are the
torch bearers of the legal and corporate law diligence,
either representing the company when in employment
or doing the actual diligence, while in practice.

There is always a trade off between the persons
sitting on the opposite sides of a diligence table, one
trying to play an offensive role and the other doing
the defence, which ultimately results in a healthy
outcome.

Stages in a Due Diligence

A due diligence process can be divided into three
stages (i) pre diligence, (ii) diligence,and (iii) post
diligence.

A pre diligence is primarily the activity of
management of paper, files and people.

1. Signing the Letter of Intent (LOl) and the Non
Disclosure Agreement (NDA).

2. Receipt of documents from the company and
review of the same with the checklist of
documents already supplied to the company.

3. Identifying the issues.

4. Organising the papers required for a diligence.

5. Creating a data room.

The first and foremost in a deal for the management
of the target company, is that the investor is to sign a
Letter of Intent(LOI) or a term sheet which underlines
the various terms on which the proposed deal is to be
concluded. Immediately on receipt of the LOl the
investors sign an NDA with the various agencies
conducting a diligence, be it finance, accounting, legal
or a secretarial diligence.

The company, would usually receive a checklist from
the agency conducting the diligence. The checklist is
invariably exhaustive in nature, and therefore, the
company may either collate and compile the documents
in-house, or outsource this to an external agency. While
the data is being collated care should be taken to ensure
that there are no loose ends that may probably arise.

As regards a data room, some of the important
things that one should take cognizance of from the
corporate view point are the following:

(a) Do not delay deadlines (leads to suspicion).

(b) Mark each module of the checklist provided
for separately.

(c) In case some issues are not applicable spell it
out as “Not Applicable”.

(d) In case some issues can not be resolved
immediately, admit it.

(e) Put a single point contact to oversee the process
of diligence.

(f) Keep a register, to track people coming in and
going out.

(g) An overview on the placement of files.

(k) Introduction to the point person.
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During the diligence, care should be taken to adhere
to certain hospitality issues, like:

(a) Be warm and receptive to the professionals who
are conducting diligence.

(b) Enquire on the DD team(recommended at least
thrice a day !!).

(c) Join them for lunch.

(d) Ensure good supply of refreshments.

(e) In case of any corrections - admit and rectify.

As regards the process of diligence, as a professional
care should be taken to scrutinise every document that
is made available and ask for details and clarifications,
though, generally the time provided to conduct the
diligence may not be too long and though things have
to be wrapped up at the earliest. The company may be
provided an opportunity to clear the various issues that
may arise out of a diligence .

After the diligence is conducted, the professionals
submit a report, which in common parlance is called
the DD report. These reports can be of various kinds, a
summary report; a detailed report or the like; and the
findings mentioned in the report can be very significant,
in as much as the deal is concerned.

There are certain terms used to define the outcome
of these reports:

Deal Breakers : In this report the findings can be
very glaring and may expose various non-compliance
that may arise - any criminal proceeding or known
liabilities.

Deal Diluters : The findings arising out a diligence
may contain violations which may have an impact in the
form of quantifiable penalties and in turn may result in
diminishing the value of company.

Deal Cautioners : It covers those findings in a
diligence which may not impact the financials, but there
exist certain non compliances which though rectifiable,
require the investor to tread a cautious path.

Deal Makers – which are very hard to come by
and may not be a reality in the strict sense, are those
reports wherein the diligence team have not been able
to come across any violations, leading them to submit
what is called a ‘clean report’.

Interestingly, only after the reporting formalities are
over and various rectifications are carried out, the
“shareholders agreement” (which is the most important
document) is executed . This agreement contains certain
standard clauses like the tag along and drag along rights;
representations and warranties; condition precedents,
and other clauses that have an impact on the deal.

Post diligence : There can be interesting
assignments arising out of the diligence made by the
team of professionals. It can range from making
applications / filing of petition for compounding of
various offences or negotiating the shareholders’
agreement, since the investors will be on a strong wicket
and may negotiate the price very hard.

Hence, arising out of this diligence, there are various
opportunities for a professional in practice, which may
include inter-alia, compounding application to the
statutory bodies, amending the various shortcomings and
so on. In fact, filing of these applications become a pre
condition to close the transaction, and therefore, the
expertise of professionals is always in demand. Diligence
is one tool which can add excellence in compliance levels,
and is a business value addition as far as a professional is
concerned, whether employed or in practice.

Thus, one can sum up to say that “Compliance is
not the beginning in a well governed company, but is a
statement by the management on the attitude of one
and all in an organisation practiced in letter and in spirit”.
A due diligence exercise proves the level of compliance
in a corporate and acts as a health check to ensure that
the standards are maintained. A due diligence, therefore,
can go as far as the law itself. Though to an extent, it
may be a post-mortem exercise, it is still forward looking,
futuristic and brings out the essence of a professional,
in the truest sense. Due Diligence irons out the creases
on the path to corporate excellence.
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INTRODUCTION

The Board of Directors (Board) is the decision making
body of any corporate body. It usually consists of a
chairman, executive and some non-executive directors.
A Company Secretary (hereafter referred as CS) is very
close to the Board that is the apex authority of the
company. The services of a CS are very crucial for efficient
functioning of a company. The role profile of a CS covers
a wide variety of functions. He/she1  acts as a vital link
between the company, Board, shareholders,
government and regulatory agencies. When the
Companies Act was enacted in the year 1956, his
functions were not defined in the Act. Section 2(45) of
the Act only provides that any individual possessing the
prescribed qualifications and appointed to perform the
duties, which must be performed by a secretary under
the Companies Act, and any other ministerial or
administrative duties, is a CS. The present era of
globalization has offered both challenges and
opportunities to CSs. Diversification of the role and
functions performed by a CS in different areas is the
only answer to meet the challenges and capitalize on
the opportunities. Thus, CSs are exploring opportunities
and diversifying into new segments such as knowledge
segment, organization segment, scale segment,
geography segment and industry segment2.

EVOLUTION OF THE PROFESSION OF
COMPANY SECRETARY

Traditionally, the managing agency system occupied
the most important place in the management of
companies in India. The managing agents were the
promoters, financiers and managers of the companies
and they contributed in a significant way to early industrial

* Department of Commerce (SDC), Faculty of Commerce & Business, Delhi School of Economics, University of Delhi.

** Lecturer, Department of Commerce, Shaheed Sukhdev College of Business Studies, University of Delhi.

development in India. The managing agency system,
although its name implied a type of management, had
also been connected with promotion and financing of
companies. During the growth of this system in the
nineteenth century, when there were not many industrial
entrepreneurs and no facilities of a capital market, these
functions in the industrial development of the country
were more or less concentrated in the hands of
managing agents. The managing agents took the
initiative to start new enterprises. The historical
importance of the system in the promotion and
development of important national industries such as
jute, cotton textiles, tea, coal, iron and steel, sugar and
cement is well recognized. Even some of the new
companies floated outside the managing agency system
owed their promotion to well-known agency houses.

The managing agents played an important role in
the supply of equity capital and loans and advances to
companies. In India, there was shortage of equity capital.
The specialized financing institutions generally provided
only loan capital. The managing agents contributed a
substantial part of share capital of companies under their
management. In addition to that, large companies often
had easy access to other resources, such as accumulated
reserves and the new issue market. In attracting finance
through new issues on the capital market, the managing
agents played an important role. They acted as
guarantors for a major part of secured loans from banks
and loans from specialist financial institutions. Thus, they
provided both equity and loan capital. In order to assist
the companies, they not only attracted savings of others
but also provided personal savings and savings of their
companies or firms for the use of the companies under
their management.
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As regards their managerial function, no definite
conclusions can be established. It is hard to say whether
the performance of companies under the managing
agency system was superior or inferior to that under
other systems of management.3  The managing agents
gave their entire time and energy to the growth of the
concern. However, in-group management, when an
agency manages several companies, certain economies
of large-scale organization accrue to the managed
companies. This is an inherent advantage of the system.
But a vast majority of managing agencies managed only
one company each. While there was no scope in their
case for the exercise of economies of group
management, there was also no room for concentration
of economic power. Although, it should make no
difference whether these individual companies were
managed by managing agents or exclusively by
managing directors, there seemed to be a slight edge
in favour of the managing agents. Where they acted as
promoters of these enterprises, their interests were
closely linked with the future of the concerns. There
was identification with the interests of the management
and the company on account of their personal stake in
the business. Apart from this, the security of tenure for
a fairly long period and the connection of remuneration
with the net profits of the enterprise, promoted and
maintained incentives for efficiency that were not
available for salaried executives under other forms of
management. Thus, what seem to be appreciated most
about managing agents were their entrepreneurial skills,
competitive resilience, identification of interests with
the financial fortunes of the principal companies and
their continuity and integration of their management.

However, the managing agency system was
criticized on account of concentration and improper use
of economic power and the cost of maintaining the
system. Due to several shortcomings and increasing
malpractices in the managing agency system, many
restrictions were initially imposed on the working of
managing agents and ultimately, the system was
abolished in 1970’s. The profession of Companies
Secretaryship filled the void created by the abolition of
managing agency system.

The commitment to develop the profession of CS
in India was made by the late C.D.Deshmukh, the then
Finance Minister.4  The profession got a standing and a
status of its own in the year 1968 with the Government
of India setting up the Institute of Company Secretaries
of India (hereafter referred as ICSI). The Institute was
converted into a statutory body under the Company
Secretaries Act, 1980, to develop and regulate the

profession of CSs in India.5  The ICSI, the apex body for
CS professionals in India, has a very important role to
play in training and molding CSs in the light of the
changing economic and legal scenario in India. The
amended provisions provide that all companies with a
paid up share capital of Rs. 2 crore or more must have a
qualified whole-time Company Secretary. To give extra
impetus to practicing Company Secretaries, the concept
of Secretarial Compliance Certificate (Sec.383A)6  was
introduced in the Amendment Act of 2000.

POSITION, ROLE & FUNCTIONS

The concept of a Secretary is as old as the corporate
sector that goes beyond the companies of the 17th
century like the East India Company formed in 1600. In
1885, Lord Esher in his judgment7  considered him a
clerk or servant, who is to do what he is told to do.
Similar view was taken in number of pronouncements
in India too.8  As per this traditional view, he had no
power to strike a name off the register of members
without Board’s authority9, could not participate in the
management of the company’s affairs and not negotiate
contracts on behalf of the company10 , not call meetings
of shareholders without board meeting11 , not register
transfers of shares without the Board’s authority12 , and
could not borrow money in the company’s name.13  This
traditional view of a Company Secretary was altogether
changed by Lord Denning in his judgment on 26th May,
197114 , when considering him an officer of the company
with extensive duties and responsibilities, he observed
that times have changed and the Company Secretary is
a much important person now a days than he was in
1887.

Today, as a most important statutory officer of the
company at the center of the decision making process,
the Company Secretary is in a powerful position of
influence.  The changing role and importance of a
Company Secretary has also been incorporated in the
Statutes over the years. The present day Company
Secretary is empowered to perform functions under the
MRTP/Competition Act, Income Tax Act, FEMA, Excise
Customs Act, etc.

OBJECTIVE OF THE STUDY

The objective of this study is to examine the role of
CSs with special reference to different segments as
identified by the ICSI. The study also aims at providing
suggestions and recommendations to help CSs function
better in their respective areas.
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RELEVANCE OF THE STUDY

The services of a CS are very crucial for the efficient
functioning of a company. His work profile covers a wide
variety of functions. He is a compliance officer of the
company as well as a corporate planner and strategic
manager. He also looks after legal, accounts, finance,
personnel and administrative functions in the company.
He renders services in areas such as corporate
governance and secretarial services, corporate laws
advisory and representation services, financial markets
services, taxation services, international trade and WTO
services, management services.15  In recent times,
liberalization, de-regulation of controls and rapid
corporatisation has increased the demand for CSs in
corporate functions.

Keeping in view the growing need of CSs, the ICSI
has undertaken various professional development
programmes, extensive research projects and
brainstorming sessions to identify the role of CSs in the
fast changing scenario. The ICSI and Centre for
Corporate Research and Training (ICSI-CCRT) conducted
a brain-storming session on segment-wise role of CSs.
The ICSI has published various modules on industry
segments highlighting the role and functions of CSs in
each segment. These modules cover banking industry,
capital market intermediaries – credit rating agencies,
depository participants, merchant bankers, mutual funds,
portfolio managers, registrar to an issue and share
transfer agents, stock brokers and sub-brokers, stock
exchanges, venture capital funds; entertainment
industry; insurance industry, IT enabled services and
Business Process Outsourcing, non-governmental
organizations, pharmaceutical industry, power sector and
tourism industry etc.

The present study would enable CSs, be it in
employment or in practice, to provide focused, in-depth
and innovative services across all the segments. It would
also help them to explore different opportunities and
venture in new segments and industries, create awareness
about their potential in various segments and enable them
to render value-added diversified services within segment.

RESEARCH METHODOLOGY, SCOPE &
LIMITATIONS OF THE STUDY

Both primary and secondary data have been used
for the study. The study has been conducted using a
questionnaire administered to a sample of 240 CSs in
three segments. These segments are portfolio managers/
merchant bankers,16  media and entertainment industry
and IT Enabled Services (ITES)/Business Process
Outsourcing (BPO) industry. The questionnaire was sent

to the CSs through post as well as by e-mail for the
purpose of collecting necessary data. Besides this,
discussions and interviews with a number of CSs, who
represent both the Company Secretaries in employment
and in practice, were also carried out to make the study
a comprehensive one. The responses received from CSs
(out of 240 CSs approached, only 104 responded to the
questionnaire) formed 43.33% of the planned sample
for the purpose of study. Of the total number of
respondents, about 40%(42) of the respondents are
working as portfolio managers /merchant bankers while
only 26.92%(28) fall in the segment of ITES/BPO
industry. In all 32.70% (34) of the respondents represent
the media and entertainment industry.

The scope of the study is to have a comprehensive,
in-depth analysis of role of the CSs in only three different
segments. Apart from the basic limitations such as
inadequate time and resources needed for conducting
a study of this type, low response rate, small size of
sample are the other constraints identified during the
course of this study.

MAJOR FINDINGS

The study reveals following facts and findings:

(i) With the increase in the presence of women
in different professions, it would be valuable
to study the role of women in the profession
of CSs. The study reveals that of the total
respondents, 61.54% are male while substantial
portion i.e. 38.46% is female.

(ii) Majority of the respondents (32.69%) fall in
the age group of 30-40 years.

(iii) Most of the respondents (i.e. around 41%) have
a work experience of 10-15 years and have
changed the job 3-4 times (around 35%).
Changing jobs in their short span of work
experience reflects on the various kinds of
factors, which force CSs to shift to some other
company. These factors could range from
monetary to non-monetary factors such as job
dissatisfaction, lack of role clarity, inadequate
support from the industry, lack of support from
family especially in case of females, etc.

(iv) Of the total respondents, around 62%(40)
were Associate Company Secretaries (ACS)
while around 38%(64) fall in the category of
Fellow Company Secretaries (FCS). It has been
observed that some of the CSs, even though
working in this field for many years, have still not
applied for FCS (senior membership). The reasons
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why many CSs do not apply for FCS despite having
the requisite years of experience, is that they have
diversified into other corporate regulatory areas
rather than confining themselves to the hardcore
secretarial function. Other reasons may be that
many of the senior CSs are from academics having
not much interest in continuing with their
affiliation with the ICSI.

(v) Of the total respondents, 58.65% fall in the
category of Company Secretaries in employment
while 41.35% are Company Secretaries in
practice.

(vi) As revealed by the table1, regulators including
SEBI, RBI, MCA, ROC govern the CSs working
in their respective segment. The Ministry of
Information and Broadcasting and the Software
Technology Park of India (STPI), both of which
falls in ‘any other’ category are the major
regulators in the case of media and
entertainment industry and ITES & BPO industry
respectively while the SEBI is the major
regulator for CSs working as portfolio managers.

Table 1: Regulators Governing the Segments

Regulators    Total No. of Respondents

Portfolio Media & ITES &
Manager Entertainment BPO

Industry

SEBI 21 10 8

RBI 2 NIL 1

MCA 10 8 2

ROC 9 4 6

Any other NIL 12 11

Total 42 34 28

Source  : Questionnaire based responses

(vii) Table 2 presents different kinds of functions,
which a CS performs. The analysis of the table
clearly reveals that representation and
compliance & procedural are the major
functions performed by CSs in the case of
portfolio managers and ITES & BPO industry,
respectively. In comparison to above two
segments, CSs in media and entertainment
industry have given the maximum weightage
to management functions, which fall in ‘any
other’ category.

Table 2
Function-wise Classification

Functions        Total No. of Respondents
of CSs

Portfolio Media &   ITES &
Manager Entertainment   BPO

Industry

Compliance
& Procedural 4 3 9

Advisory 13 6 8

Due Diligence
& Certification 3 9 6

Representation 20 3 3

Secretarial
Administration 2 2 2

Any Other NIL 11 NIL

Total 42 34 28

Source : Questionnaire based responses

(viii) Table 3 reveals different compliance and
procedural functions, which a CS performs.
In the case of portfolio managers, filling of
returns and reports to concerned authorities
is a major function performed under the
compliance and procedural functions head.
Analyzing the table with respect to media
and entertainment industry & ITES & BPO
sector, it can be seen that establishing
internal procedures/processes in accordance
with regulations got the maximum weight
age of 44.12% and 35.71% of the
respondents, respectively.

Table 3
Compliance & Procedural Function-wise Classification

Compliance and Total No. of Respondents
Procedural Role Portfolio Media & ITES &

Manager Entertainment BPO
Industry

Regulatory filing 15 3 4
Set up internal
policies/ procedures 6 15 10
Monitoring exercise 9 9 7
Training 8 5 5
Breach reporting 4 2 2

Total 42 34 28

Source : Questionnaire based responses
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(ix) Table 4 presents different advisory functions,
which a CS performs. As is clear from the table,
in the case of portfolio managers, the maximum
number of respondents advises their clients on
matters such as capital restructuring, capital
offering, etc. In the case of media and
entertainment industry, it can be seen that

Table 4

Advisory Function-wise Classification

Advisory Role Total No. of Respondents

Portfolio Media & Entertainment ITES
Manager Industry & BPO

Compliance issues 3 5 7

Regulatory amendments 8 3 5

Senior Mgt. Business agreements NIL NIL 1

New Business Initiatives
Advisory NIL NIL 2

Business partners 2 2 6

Disputes resolution NIL NIL 1

Applicable legislations 3 15 3

Regulatory amendments 6 4 1

Capital restructuring/
capital offering 11 3 1

Clients Company incorporation/
day-to-day mgt. issues 9 2 1

Total 42 34 28

Source : Questionnaire based responses

majority of the CSs play an advisory role on
applicable legislations. When analyzed from the
point of view of ITES & BPO sector, the table
reveals that the maximum number of
respondents advise senior management on
compliance issues.

(x) Table 5 reveals different kinds of due diligence
and certification functions, which a CS performs.
In the case of all three segments, majority of
the respondents have given weightage to ‘any
other’ category. According to them, they do
not perform the due diligence and certification
functions as majority of the respondents of the
study are Company Secretaries in employment.

Besides this, in the case of portfolio managers,
19.05% of the respondents have ranked
secretarial/compliance audit reporting as the
number one due diligence and certification
function, which they perform. In the case of
media and entertainment industry, it can be
seen that secretarial/compliance audit reporting
and annual report certification got equal weight
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age from of the respondents. From the point
of view of ITES & BPO sector, the data reveals
that 21.43% of the respondents have ranked

secretarial/compliance audit reporting as the
number one due diligence and certification
function they perform.

(xi) Table 6 provides role of representation/liaison
function, which a CS performs. The analysis of
the table in the case of portfolio managers clearly
depicts that liaisoning with shareholders/clients/
customers etc. dominates the list with a total voting
of 38.10% of the respondents in its favour.

In the case of media and entertainment industry
& ITES & BPO sector, it can be seen that around
50% of the CSs in both the segments reported
that they mostly perform representation function
before various regulatory authorities for seeking
various clarifications etc.

Table 6
Representation Function-wise Classification

Representation/ Total No. of Respondents
Liaison Role   Portfolio Media & ITES &

  Manager Entertainment BPO
Industry

Judicial   /   quasi-
judicial authorities 4 9 10
Regulatory authorities 15 18 14
Foreign regulators 7 NIL 1

Shareholders/clients/
customers etc. 16 7 3

Total 42 34 28

Source : Questionnaire based responses

Table 5
Due Diligence and Certification Function-wise Classification

Due Diligence and Certification Total No. of Respondents
    Function

Portfolio Manager Media & Entertainment   ITES &
Industry  BPO

SEBI guidelines/
Certification listing agreement/
w.r.t corporate governance 2 1 1

FEMA/STPI regulations 3 NIL 2

Annual Report 5 7 4

Secretarial/Compliance Audit Report 8 7 6

Any other 24 19 15

Total 42 34 28

Source : Questionnaire based responses

(xii) Table 7 provides administrative functions, which a
CS performs. In the case of portfolio managers, the
highest concentration is in the category of drafting
and conveyance with 42.86% of the respondents
falling in this category i.e. interpretation of
agreements, rules etc. received the maximum
number of votes from CSs. From the point of view
of media and entertainment industry & ITES & BPO
sector, the data reveals that convening meetings of
Board, shareholders etc. dominates the list with a
total voting of 35.29% and over 30% of the
respondents respectively.

Table 7
Secretarial Administration Function-wise Classification

Secretarial      Total No. of Respondents
Administration Portfolio Media & ITES &
Function Manager Entertain- BPO

ment
Industry

Convene meetings 5 12 9
Drafting and
sending notices 10 7 6
Drafting minutes 9 5 5
Drafting & conveyance 18 10 8

Total 42 34 28

Source : Questionnaire based responses
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(xiii) 64.29%, 67.65% and 82.14% of the
respondents reported to have been vertically
reporting in the case of portfolio managers,
media and entertainment industry and ITES &
BPO industry, respectively as is revealed by the
table 8.

Table 8

Vertical Reporting-wise Classification

Vertical Total No. of Respondents
Reporting Portfolio Media & ITES &

Manager Entertainment BPO
Industry

Yes 27 23 23

No 15 11 5

Total 42 34 28

Source : Questionnaire based responses

(xiv) Regarding the persons whom they are reporting
to, in the case of portfolio managers, the
majority of the respondents give feedback to
the Board (BOD). In the case of media and
entertainment industry & ITES & BPO industry,
it can be seen that the most of the respondents
reported to Chief Executive Officer as revealed
by table 9.

Table 9

Vertical Reporting Role-wise Classification

Role in Total No. of Respondents
Vertical
Reporting Portfolio Media & Entertain- ITES &

Manager ment Industry BPO

CEO 8 15 13

BOD 22 9 10

MD 12 6 5

Any other NIL 4 NIL

Total 42 34 28

Source : Questionnaire based responses

(xv) In the case of portfolio managers, media and
entertainment industry and ITES & BPO sector,
it can be seen that of the total respondents,
69.05%, 76.47% and 85.71%, respectively
reported to have been horizontally reporting
(table 10).

Table 10

Horizontal Reporting-wise Classification

Horizontal Total No. of Respondents
Reporting Portfolio Media & Entertain- ITES &

Manager ment Industry BPO

Yes 29 26 24

No 13 8 4

Total 42 34 28

Source : Questionnaire based responses

(xvi) Regarding their role in horizontal reporting,
the majority of the respondents stated that
liaisoning with department’s head, advising
to business partners on regulatory/legal issues
and collecting information from various
departments for presenting before Board etc.
is the major role they perform in the case of
portfolio managers, media and entertainment
industry & ITES & BPO sector, respectively
(table11).

Table 11

Horizontal Reporting Role-wise Classification

Role in Total No. of Respondents
Horizontal Portfolio Media & ITES &
Reporting Manager Entertain- BPO

ment
Industry

Advising business
partners on regula-
tory/ legal issues 10 14 8

Collecting infor-
mation from depts. 7 9 14

Liaison with dept’s
head 25 11 6

Total 42 34 28

Source : Questionnaire based responses

(xvii) Majority of the respondents are working at the
senior management level in the case of portfolio
managers & media and entertainment industry
while in the case of ITES & BPO industry,
maximum number of the respondents are at
middle level (table12).
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Table 12

Position in Value Chain-wise Classification

Position in Total No. of Respondents
Value Chain

Portfolio Media & ITES &
Manager Entertainment BPO

Industry

Senior mgt. 20 18 11

Middle mgt. 12 13 15

Entry level 10 3 2

Total 42 34 28

Source : Questionnaire based responses

(xviii) Majority of the respondents in all the three
segments have role clarity [table13 (i)] and
are satisfied [table13 (ii)] with the role
assigned to them. The analysis also reveals
that the percentage of respondents having
role satisfaction is lesser than the percentage
of respondents having role clarity. Thus,
despite role clarity, there are various other
factors, which determine the role satisfaction
level of the CSs such as recognition, support
from Government, regulatory authorities,
industry etc.

Table 13(i)

Role Clarity-wise Classification

Role Clarity Total No. of Respondents

Portfolio Media & ITES &
Manager Entertainment BPO

Industry

Yes 39 29 26

No 3 5 2

Total 42 34 28

Source : Questionnaire based responses

Table 13(ii)

Role Satisfaction-wise Classification

Role Total No. of Respondents
Satisfaction

Portfolio Media & ITES &
Manager Entertainment BPO

Industry

Yes 26 20 23

No 16 14 5

Total 42 34 28

Source : Questionnaire based responses

(xix) As per table 14 the maximum respondents in
case of portfolio managers and ITES & BPO
industry, felt that the profession is not receiving
due Governmental support, while on the other
hand, 23 respondents out of a total of 34 in
case of media and entertainment industry said
that profession is receiving support from the
Government. According to most of the CSs in
these segments, the Government has not been
able to fully recognize the core competence
and value additions to the corporate world being
made by CS fraternity. Similarly, compulsory
secretarial audit is still waiting to be given
statutory recognition. There also exists
discrimination between CA and CS Institutes
with respect to governing the Act, rules,
regulations, etc. However, some CSs even
reported that the Government is giving due
recognition and support to them. In their view,
provisions of section 383A, regarding the
compulsory appointment of CS and provision
of compliance certificate, have helped CSs in
making a presence in the market.

Table 14
Government Support-wise Classification

Government Total No. of Respondents
Support

Portfolio Media & ITES &
Manager Entertainment BPO

Industry

Yes 13 23 7

No 25 9 19

No comments 4 2 2

Total 42 34 28

Source : Questionnaire based responses
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(xx) A very striking feature of the scheme of
corporate governance envisaged in Clause 49
is the pivotal role played by a CS. The study
elaborates on the role of CSs in the corporate
governance. Of the total respondents, around
80% of CSs have rendered services to non-
listed organizations while only around 20% of
them have worked for listed organizations. This
segregation will help in studying the fact as to
how many organizations where a CS is rendering
his services are complying with the
requirements of Clause 49 of the listing
agreement (especially the non-mandatory
requirements). Majority of the respondents in
all the three segments are training their Board
members in the business model of the
organization (54.81%), sending half-yearly
declaration of financial performance including
summary of the significant events in the last six
months to each household of shareholders (75%),
have established a whistle blower policy (65.38%)
but do not have a remuneration committee for
determining the remuneration package of the
executive directors (around 70%).

To sum up, one can say that CSs in each of the
three segments perform functions including the
compliance and procedural, advisory, due diligence and
certification, representation and secretarial
administration, but the weightage assigned to each of
these functions is based on factors including the nature
of organization, job profile, their capacity and proficiency
at work etc. Thus, even the role of two CSs working in
same segment may differ because of the above factors.

RECOMMENDATIONS

The economic and industrial liberalization measures
are providing challenging and promising opportunities
to the profession of CS. Getting recognition from the
Government authorities, updating themselves,
competing with other professions, globalisation are few
challenges which CSs are facing today. Following
recommendations emerge out of the study to enable
CSs provide focused, in-depth and innovative services
and role across all the segments:

(a) CSs are required to look beyond their traditional
compliance role and expand the job role in
diversified areas; it’s always better to have an
additional qualification in law, finance,
accounting or international trade so that the
job role can be expanded to provide continuous
challenges.

(b) Update themselves on all related matters
including the RBI regulations, labour laws,
excise and custom regulations, IT matters, etc.

(c) A CS should have knowledge of more than one
foreign language, other than English, to
compete with the global professional firms.

(d) Managerial and leadership skills are two of the
few areas where the CS profession lags behind.
Therefore, sound knowledge on management
areas like T&D, finance, marketing
management, etc. is the present day need of a
CS.

(e) The focus must be on client servicing and their
satisfaction.

(f) The ICSI provides vast knowledge to its
members. CSs should try to apply all their
acquired knowledge and ability in the
management and administration of their
organization/client organization.

(g) A CS is a custodian of public interest and acts
as a vital link between company and other
stakeholders. Keeping this point in view, a CS
has corporate social responsibility in addition
to his obligation towards the company.

(h) CSs, while issuing certificate regarding
compliance of mandatory conditions of
corporate governance under clause 49, should
also emphasize the organizations to also comply
with non-mandatory requirements for the better
functioning of the organization and safeguarding
public interests.

CONCLUSION

A CS provides all inputs, support and assistance to
a company in its growth. Therefore, it would not be
wrong to say that the career opportunities for CS
professionals have evolved with times. They are no longer
restricted to companies, financial institutions performing
traditional jobs but their role now include among others
cases of valuation, mergers, amalgamations,
management consultancy, indirect and direct taxes,
information technology, etc. Hence, with the growth of
the Indian economy and the setting up of new ventures
and business enterprises, the opportunities for CSs have
increased manifold. Thus, what is required is to reposition
the profession of CSs, from traditional Company
Secretary to strategic corporate manager. He should look
forward to occupy the driver’s seat instead of being
contended with playing the role of co-passenger in a
motor rally.
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ENDNOTES

1. The profession of CS is practiced by males as
well as by females. To avoid repetition,
hereafter he will represent both he/she.

2. http://www.icsi.edu/

3. Basu, S.K (1958), “Managing Agency System
in Prospect and Retrospect”, Calcutta, p.5.

4. Ramachandran, R. (1993), “Corporate
Management and the Company Secretary”.
Chartered Secretary, Oct, 23: 1023.

5. http://www.icsi.edu/

6. A company having paid up capital of Rs.10 lakh
or more is to file with the Registrar of
Companies a compliance certificate. The
Central government has prescribed the format
of compliance certificate.

7. Newlands  v. National Employer’s Accident
Association Ltd., (1885) 53 LJ 242 and reiterated
in Barnett Hoares & Co.  v.  The South London
Tramways Company C. A., (1887) 18 QBD 815
and George White Church Ltd. v.  Caranagh
(1902) AC 117.

8. Diwan Chand  v.  Gujranwala Sugar Mills Co.
(1937) 7 Comp Cas 203 (Lah); AIR 1937 Lah
644.

9. Re. Matlock Old Bath Hydropathic Co.(1873)
29 LT 324.

10. Barnett Hoares & Co., 1887.

11. Haycraft Gold Reduction and Mining Co., Re
(1900) 2 Ch 230.

12. Chida Mines Ltd. v. Anderson (1905) 22 TLR
27.

13. Cleadon Trust Ltd., Re (1938) 4 All ER 518.

14. Panorama Development (Guildford) Ltd. v.
Fidelis Furnishing Fabrics Ltd., (1971) 3 ALL ER
16 (CA).

15. http://www.icsi.edu/

16. Now-a-days, merchant bankers are playing a
dual role i.e., they are also acting as portfolio
managers, besides discharging their duties as a
merchant banker. To avoid repetition, both the
terms i.e. portfolio managers and merchant
bankers are used interchangeably.
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