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Advisory Services Group
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P The Ministry of Corporate Affairs had released Corporate ™
Governance Voluntary Guidelines, 2009 on December 21, 2009.

e

 The preamble to Guidelines states that “These guidelines provide for
a set of good practices which may be voluntarily adopted by the
Public companies. Private companies, particularly the bigger ones,
may also like to adopt these guidelines.”

* The Guidelines, amongst other things, recommend the introduction
of Secretarial Audit. Companies, which do not adopt these
guidelines, either fully or partially, are expected to inform their
shareholders about the reasons for not adopting these Guidelines.

 Companies Act, 1956 provided for a compliance certificate to be
issued by a Company Secretary in practice and annexed to Board
Report by certain class of Companies.
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 Companies Act, 2013 provides Secretarial Audit Report (MR 3) for
N prescribe companies J
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Advisory Services Group

Secretarial Audit — Sec 204
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N THE GAZETTE OF INDIA EXTRAORDINARY [P e

(1) The Costeal Government may, = consaltation with the Natonal Feancial Reporting
Autherity, by genersl or special order, derect, i respect of such claw oe description of
companics, an may he specifiod i the onder, that the auditor's repont shall aho include 2
satement on wech masen an may be specifiod thereia,

(12) Netwithstanding anything contained in this sectio, if 38 suditor of 3 company, in
the conne of the performance of e dutios s auditoe, has reanon 1 believe that aa offence
invadving framd is beisgg or hus bosa comminned agaant the company by officers of cployecs
of the coempany, be shall immedately report the matier tothe Central Goverament within such
time and in soch manaer as may be prescribed.

(13 No dety 1o which 2 saditor of 3 compuny may be ssbiact o shall be reganded o
having been contravened by reason of his reporting the matter refeered 10 in subesection (12)
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A st 18 An sudice apposstod e Act shall peovadk 10 the company caly wech

o vonder odher services 2 are approved by the of Directors oe the aadt commitice, 2 the ca

otdan may be, bat which shall ot inchode anflof the following services (whether such services are

RAREL readerod direstly or indiresely o the colleuay oe it hokding coespuy o subsidiary company,
el

S. 143 Same Powers &
Duties as of Statutory

Auditor

Paid Up Cap of 50 Cr or more
T/o of 250 Cr or more

[ Public Company

Audit to be conducted by a Practicing Company
Secretary

Appointment and remuneration of secretarial
auditor has to be approved in BM

Audit of secretarial and related records

Secretarial Audit Report to form a part of Board
Report

BOD to explain in full any qualification or
observation or other remarks made in the report
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Form MR-3 (Secretarial Audit Report) (1 of 5) IANTOMATH

Form No. MR-3
SECRETARIAL AUDIT REPORT
FOR THE FINANCIAL YEAR ENDED ... ... ...
[fPursuant to section 204(1) of the Companies Act, 2013 and rule
No.9 of the Companies (Appointment and Remuneration Personnel)
Rules, 2014]

SECRETARIAL AUDIT REPORT
FOR THE FINANCIAL YEAR ENDED ... ... ...

To,
The Members,
. Limited

I/We have conducted the secretarial audit of the compliance of
applicable statutory provisions and the adherence to good
corporate practices by....... (name of the company).(hereinafter
called the company). Secretarial Audit was conducted in a
manner that provided me/us a reasonable basis for evaluating the
corporate conducts/statutory compliances and expressing my

opinion thereon.

Based on my/our wverification of the .................................... (Nname
of the company’s) books, papers, minute books, forms and
returns filed and other records maintained by the company and
also the information provided by the Company, its officers, agents
and authorized representatives during the conduct of secretarial
audit, I/We hereby report that in my/our opinion, the company

has, during the audit period covering the financial year ended on
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Advisory Services Group

, complied with the statutory provisions listed

hereunder and also that the Company has proper Board-processes
and compliance-mechanism in place to the extent, in the manner

and subject to the reporting made hereinafter:

I/we have examined the books, papers, minute books, forms and
returns filed and other records maintained by .............. ("the
Company’) for the financial year ended on ___, according
to the provisions of:

(i) The Companies Act, 2013 (the Act) and the rules made
thereunder;

(ii) The Securities Contracts (Regulation) Act, 1956 ("SCRA’) and
the rules made thereunder;

(iii) The Depositories Act, 1996 and the Regulations and Bye-laws
framed thereunder;

(iv) Foreign Exchange Management Act, 1999 and the rules and
regulations made thereunder to the extent of Foreign Direct
Investment, Overseas Direct Investment and External Commercial
Borrowings;

(v) The following Regulations and Guidelines prescribed under the
Securities and Exchange Board of India Act, 1992 ("SEBI Act’):-
(a) The Securities and Exchange Board of India (Substantial
Acquisition of Shares and Takeovers) Regulations, 2011 ;

(b) The Securities and Exchange Board of India (Prohibition of
Insider Trading) Regulations, 1992;

(c) The Securities and Exchange Board of India (Issue of Capital
and Disclosure Requirements) Regulations, 2009;

(d) The Securities and Exchange Board of India (Employee Stock
Option Scheme and Employee Stock Purchase Scheme)
Guidelines, 1999;

(e) The Securities and Exchange Board of India (Issue and Listing
of Debt Securities) Regulations, 2008;

(f) The Securities and Exchange Board of India (Registrars to an
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Advisory Services Group

Issue and Share Transfer Agents) Regulations, 1993 regarding the
Companies Act and dealing with client;

(g) The Securities and Exchange Board of India (Delisting of
Equity Shares) Regulations, 2009; and

(h) The Securities and Exchange Board of India (Buyback of
Securities) Regulations, 1998;

L4072 1 T (Mention the

other laws as may be applicable specifically to the company)

I/we have also examined compliance with the applicable clauses of
the following:
(i) Secretarial Standards issued by The Institute of Companvy

Secretaries of India.

(ii) The Listing Agreements entered into by the Company with
. Stock Exchange(s), if applicable;

During the period under review the Company has complied with
the provisions of the Act, Rules, Regulations, Guidelines,
Standards, etc. mentioned abowve subject to the following

observations:

Note: Please report specific non compliances J/ observations /
audit gualification, reservation or adverse remarks in respect of

the above para wise.
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Advisory Services Group

I/ we further report that

The Board of Directors of the Company is duly constituted with
proper balance of Executive Directors, MNon-Executive Directors
and Independent Directors. The changes in the composition of the
Board of Directors that took place during the period under review

were carried out in compliance with the provisions of the Act.

Adequate notice is given to all directors to schedule the Board
Meetings, agenda and detailed notes on agenda were sent at least
seven days in advance, and a system exists for seeking and
obtaining further information and clarifications on the agenda
iterms before the meeting and for meaningful participation at the
meeting.

Majority decision is carried through while the dissenting members’

views are captured and recorded as part of the minutes.

I/we further report that there are adequate systems and
processes in the company commensurate with the size and
operations of the company to monitor and ensure compliance with

applicable laws, rules, regulations and guidelines.

Note: Please report specific observations vd qgualification,
reservation or adverse remarks in respect of the Board

Structures/system and processes reflating to the Audit period.

I/ we further report that during the audit period the company
has ..

(Give details of specific events / actions having a major bearing on
the company’'s affairs in pursuance of the above referred laws,
rules, regulations, guidelines, standards, etc. referred to above).
For example:

Pantomath Advisors LLP - A Pantomath Group Entity
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Advisory Services Group

(i) Public/Right/Preferential issue of shares / debentures/sweat

equity, etc.

(i) Redemption / buy-back of securities

(i) Major decisions taken by the members in pursuance to section
180 of the Companies Act, 2013

(iv) Merger / amalgamation / reconstruction, etc.

(v) Foreign technical collaborations

Place : Signature:
Date : Name of Company Secretary in practice / Firm:
ACS/FCS No.
C P No.:

Note: Parawise details of the Audit finding, if necessary, may be

placed as annexure to the report.
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Key Audit Considerations (6 of 6)
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Advisory Services Group

ICSI Guideline for ceiling of Secretarial Audits & Annual Return for PCS

Secretarial Audit
(Applicable from FY 15-16 onwards )

A member of institute holding a valid
certificate of practice

on 15t April of Each FY11

Annual Return
(Applicable from FY 14-15 onwards )

A member of institute holding a valid
certificate of practice

Completion of 0
to Syearsasa

Completion of 5
to 10 yearsasa

Completion of 10
and above years

member member as a member
No. of No. of No. of
Secretarial Secretarial Secretarial
Audits - 5 Audits - 10 Audits - 20

* For listed Co.

* Co, having PU.
Cap 10 Cror
more or TO.
50CR or more
(5.92(2))

ATH

All Companies
(excluding listed co.)
(5.92(1))

In case of firm of CS ceiling in respect of Secretarial audit as
aforesaid would be apply to each partner

Annual return
for 80 Co. for
Each FY

Form No.
MGT - 8

Pantomath Advisors LLP - A Pantomath Group Entity
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Coverage of Secretarial Audit

Advisory Services Group

]-Specific Statutory Compliances

)

/

U

(3

A

k’bltr_,"/_j .o .
zm Specific Events and Corporate Action 4

;/;

10

Pantomath Advisors LLP - A Pantomath Group Entity



Audit Process Flow
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Advisory Services Group

Execute
Engagement
Letter

Audit Team &
Timelines

Initiate Audit
Process
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Advisory Services Group

Scope and accountability widened

- Prescribed

com:f;:;e; Act, SEBI Act, rules & Format for

regulations :ﬁgl:;zt;z:i Secre!:a.r'al
thereunder Audit in

Listing
Agreement
FEMA & Secretarial
regulations - Standards by
thereunder “" Anyotherlaw

specifically
applicable to the

MR 3

Depositories Act,
1996 &
regulations /
bye-laws Listing
Agreement, if
applicable

SCRA and rules

15
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Advisory Services Group

Secretarial Audit w.r.t.
Securities Law

16
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Advisory Services Group

Securities Law

17
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Evolution Securities Law in India (2 of 2)
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! Depositores Act, Committee set up
1996 by SEBI to review
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— 1992 governance — 2013
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Liberalized

Highly Regulated




Securities Law Framework (1 of 2)

* Parliamentary Legislation
— SEBI Act, 1992
— Securities Contracts (Regulation) Act, 1956
— Depositories Act, 1996
— Companies Act, 2013 (Section 24)
* Delegated Legislation
— Rules Issued by the Central Government like SCRR, 1957
— Regulations / Guidelines issued by SEBI, like-

SEBI 1Substantial Acquisition of Shares and Takeovers)
Regulations), 2011

SEBI (Issue of Capital and Disclosure Requirements)
Regulations, 2009

SEBI (Issue and Listing of Debt Securities) Regulations, 2008

35?'4%3' (Share Based Employee Benefits) Regulations,

SEBI (Sweat Equity) Regulations, 2002



Securities Law Framework (2 of 2)

» SEBI (Buy Back of Securities) Regulations, 1998
» SEBI (Delisting of Securities) Guidelines, 2003
e SEBI (Prohibition of Insider Trading) Regulations, 2015

e SEBI (Prohibition of Fraudulent and Unfair Trade Practices
Relating to Securities Market) Regulations, 2003

e SEBI (Depositories and Participants) Regulations, 1996 —
issued under the Depositories Act & SEBI Act

e SEBI (Informal Guidance) Scheme, 2003

e SEBI (Public Offer and Listing of Securitised Debt
Instruments) Regulations, 2008

* SEBI (Issue and Listing of Non-convertible Redeemable
Preference Shares) Regulations, 2013

— Stock Exchanges Listing Agreements & Norms
* Equity Listing Agreement
* Debt Listing Agreement
* Stock Exchange Norms

— Circulars / Bye-Laws issued by Depositories



SCRA & Rules Compliances

Insider Trading Prohibition Regulation Compliances

Listing Agreement Compliances

Depository Law Compliances "

Recognitions / Responsibilities of Company Secretaries

Some Recent Changes

Debt Listing Agreement



SCRA & Rules Compliances

 Off-market transactions are illegal, except spot delivery
transactions. [S. 13, 16 and 18]

* Listing Agreement conditions to be complied with by a
company whose securities are listed on a recognised stock
exchange [S.21]

* Enabling provisions for delisting of securities [S.21A]

e Listing conditions and minimum offer requirements [Rule
19 of SCRR]



Takeover Code Compliances

Insider Trading Prohibition Regulation Compliances




Takeover Code Compliances (1 of 5)
~ Takeover Code — Important Provisions |

Takeover Code — Important Provisions

Regulation 3 : Acquisition of Shares
Regulation 4 : Acquisition of Control
Regulation 5 : Indirect Acquisition %

Regulation 6 : Voluntary Offer

Regulation 10 : General Exemption

Regulation 29,30 and 31 : Disclosure



Takeover Code Compliances (2 of 5)
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Regulation 3 : Acquisition of Shares

On triggering the specified thresholds, the Takeover Code requires an acquirer to make a Public Offer
to acquire further shares of the target company.

- First trigger - at crossing 25% of shares, voting rights or control

- Second trigger - Acquisition of more than 5% in a FY over and above the existing holding of 25%

Regulation 4 : Acquisition of Control
All direct and indirect acquisitions of control over the target company irrespective of holding of
shares, voting rights now requires public announcement

Regulation 5 : Indirect Acquisition

- Indirect acquisitions will also trigger the requirement of public Announcement

- Certain indirect acquisitions fulfilling assets, turnover or capitalisation criteria would be deemed as
indirect acquisitions

Regulation 6 : Voluntary Offer

Eligibility to make a Voluntary Offer

- Holding is more than 25% but less than 75% or in some cases 90%

- Have not acquired any shares in preceding 52 weeks except through an open offer

- Not to acquire any shares during offer period except under open offer

It is very essential to have in-depth knowledge of this Regulation to strategize corporate takeovers
& restructuring.




Takeover Code Compliances (3 of 5)
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* Inter-se transfers with several conditions * As a condition for all exempted
e Acquisitions pursuant to acquisitions, acquirer shall file a report

Underwriting

Broking transactions on behalf of a client
Merchant banker pursuant to market making
Pursuant to a safety net u/r 44 of ICDR Regs
Stabilising agent etc u/r 45 of ICDR Regs

Bank as escrow agent

By a bank or PFl on invocation of a pledge
Acquisitions pursuant to SARFAESI Act
Acquisitions pursuant to Delisting Regulations
Acquisition by way of transmission, inheritance
or succession

Voting rights in case of preference shares due to
non-payment of dividends

with stock exchanges within 4 working
days

Acquisition of shares,
entitlement, pursuant to a rights
Acquisition of additional shares in a
rights issue, beyond entitlement,
subject to several conditions

Increase in voting rights due to a
buyback, subject to conditions
Acquisition of shares of the acquirer in
case of an exchange of securities in an
offer under these Regs

Acquisition of shares from state

upto

financial institutions/ venture capital
fund, by promoters of such companies

e Acquisition without change of control pursuant to a
CDR



Takeover Code Compliances (4 of 5)
~____ EventBased Disclosure J

Reg.
29(1)

29(2)

31(1)
/(2)

Triggering event

Acquisition of 5% or
more shares or voting
rights

Acquisition or disposal
of 2% or more shares
or voting rights by the
acquirer already
holding 5% or more
shares or voting rights

Creation or invocation
or release of
encumbrance2 on the
shares held by
promoter or PACs

Disclosure by

Acquirer

Acquirer or
seller

Promoter

Disclosure to

Target company
and stock
exchange(s)

Target company
and stock
exchange(s)

Target company
and stock
exchange(s)

Time period

Within two working days of: e
receipt of intimation of
allotment of shares; or e
acquisition of shares or voting
rights; as applicable.

Within two working days of
such acquisition or disposal

Within seven working days
from the event



Takeover Code Compliances (5 of 5)
~_____________Continual Disclosure

Reg. Disclosure by Disclosure to

30(1) Acquirer holding 25% or  Target company and stock

more shares or voting exchange(s)
rights
30(2) Promoter and PACs Target company and stock
exchange(s)

Time period

Within 7 working days from the
end of financial year

Within 7 working days from the
end of financial year

1. Alldisclosures will be of the aggregated shareholding and voting rights of the acquirer or promoter

along with PACs.

2. ‘Encumbrance’ includes a pledge, lien or any such transaction, by whatever name called.



Insider Trading Prohibition Regulation




Insider Trading Prohibition Regulation (1 of 3)

Prohibition under PIT
INSIDER TRADING PROHIBITED (R. 4)

x Listed Securities

“INSIDER” DURING .
G 613 T PROHIBITED TO TRADE x Propo.s?d to be Listed
Securities
* Inter-se promoter transactions * Onus - Such Connected Persons
* Trader different from the one having * In other any other case onus -
UPSI, and firewalls existed SEBI

* Trades as per pre-declared trading plan

INSIDER PROHIBITED TO LEAK UPSI (R. 3(1))

EXEMPTIONS-
Legitimate purposes
Duty performance
Legal obligations

ANY PERSON
(Incl.
INSIDER)

INSIDER SHALL NOT LEAK OUT UPSI

ANY PERSON PROHIBITED TO PROCURE UPSI (R. 3(2))

EXEMPTIONS-
Legitimate purposes
Duty performance
Legal obligations

SHALL NOT PROCURE UPSI /
CAUSE COMMUNICATION
BY INSIDER OF UPSI

ANY
PERSON




Insider Trading Prohibition Regulation (2 of 3)

Initial
Disclosure
[Reg. 7(1)(a)]

Initial
Disclosure
[Reg. 7(1)(b)]

Continual

Disclosure
[Reg.7(2)a,b]

Who

D

- Every promoter
- Key managerial
personnel

- Director
Of listed company

Who

Every person on appointment
as a key managerial personnel
or a director or becoming a
promoter of the company

- Every promoter
- Key managerial
personnel

- Director
Of listed company

isclosure under PIT

Disclose his share holding as

on
COMPANY

May 15, 2015 to the

COMPANY

Disclose his share holding as
on May 15, 2015 to the

* Within 30 days of PIT taking
effect
* Due Date - June 14,2015

Within 7 days of such
appointment or becoming a
promoter of the company.

* Company notify the

Disclose to the
company the number
of such securities
acquired or dispose of

Within 2 trading
days of such
transaction(s)* to
the company

same to stock
exchange

*  Within 2 trading days
of receipt of the

* Value of the securities traded, whether in one or a series of transactions over any calendar quarter,

aggregatesto a traded value in excess of 10 lakh rupees or such other value as may be specified

disclosure or from
becoming aware of
such information




Insider Trading Prohibition Regulation (3 of 3)

)

* An insider who is perpetually in possession of UPSI may formulate pre-

Application scheduled trading plans and presented the same to the compliance officer
for approval and public disclosure
. review the trading plan
Review and e assess whether the plan would have any potential for violation of the
approved by Regulations and
Compliance officer * shall be entitled to seek such express undertakings as may be necessary

to enable such assessment and
* to approve and monitor the implementation of the plan.

* shall be irrevocable and
Post approval of * the insider shall mandatorily have to implement the plan, without being
Trading Plan by entitled to either deviate from it or to execute any trade in the securities

. - outside the scope of the trading plan.
Compliance officer P gp

* Upon approval of the trading plan, the compliance officer shall notify the
plan to the stock exchanges on which the securities are listed.




Depository Law Compliances

Listing Agreement Compliances

Insider Trading Prohibition Regulation Compliances



Depository Law Compliances (1 of 2)

Issuer/R&T Agent have to verify the
validity of request, relevant papers

Liaise with Depository

Demat process is to be completed in 15
days, period can be extended to 30
days in case of bulk demat

Issuer/R&T Agent to despatch the
security certificates arising out of the
remat request within a period of 30
days from receipt of such RRF

)

Issuer / RTA should maintain following records
for a period of 5 years:

Demat Request Form (‘DRF’) filled in by the
beneficial owners;

Details of certificate of securities received for
demat;

Objection memo and certificate details of the
rejected securities against the DRN;

Remat Request Form (‘RRF’) submitted by the
beneficial owners;

Proof of delivery of share certificates which
have been sent to the client after remat;

A register showing details of grievances
received from beneficial owners and their
present status.

Record of all actions taken on the exception
reports, generated by the system.



Depository Law Compliances (2 of 2)

* Secretarial Audit (Capital Integrity): The issuer
should submit Secretarial Audit Report to the
concerned stock exchanges audited from a
qualified chartered accountant or a practicing
company secretary. Secretarial Audit Report
should also be placed before the Board of
Directors.

* Reporting of investor grievances: Issuer and
RTA should submit a report in the prescribed
format for grievances of the beneficial owners
related to depository services (like delay in
confirmation of dematerialisation requests,
etc.) to NSDL. In case there are no grievances,
a nil report should be submitted.

* Certificate under Regulation 54(5) of the
Regulations: Issuer should file a certificate in
the prescribed format to NSDL confirming that
the details of securities demated/ remated
have been furnished to the concerned stock
exchange(s).




Listing Agreement Compliances

Recognitions / Responsibilities of Company Secretaries




Listing Agreement Compliances (1 of 3)

* Listing Agreement
— An offshoot of SCRA, 1956.

— An agreement between issuer company and Stock Exchange,
requiring common seal

— US model

* Sec 21, SCRA makes it mandatory for issuers of listed securities to
comply with the Listing Agreement entered into with the Stock
Exchange(s) concerned.

* Rule 19(3) of SCRR, 1957 prescribes certain pre-conditions for listing —
formed basis of Listing Agreement

* Subsequently, Listing Agreement got amended from time to time
*  Currently, Listing Agreement contains 52 clauses

Recent Developments

* SEBI (Listing Obligations and Disclosure Requirements) Regulations,
2014 proposed by SEBI will replace the Listing Agreement



Listing Agreement Compliances (3 of 3)

ABC ANALYSIS OF LISTING AGREEMENT PROVISIONS



backup\ABC analysis of Listing Agreement.docx

Recognitions / Responsibilities of Company Secretaries

Some Recent Changes

Listing Agreement Compliances



Recognitions / Responsibilities of Company Secretaries

Listing Agreement

Company Secretary to act as Compliance Officer and to monitor share transfer process
and liaise with SEBI, SEs, ROC’s etc., and investors with respect to implementation of
rules etc. and investor complaints. [Cl.47(a)]

RTA to produce a certificate Within 1 month of the end of each half of the financial
year from practicing Company Secretary certifying that all transfers have been
affected within 1 month of the date of lodgment for transfer, consolidation etc. and a
copy of the certificate shall be made available to the SE. [Cl.47(c)]

Company to obtain a certificate from either the auditors or practising company
secretaries re. compliance of conditions of corporate governance [Cl.49 (VII)]

Insider Trading Regulations

PIT uses the term “Compliance Officer” which necessarily may not a Company
Secretary but as per usual practice Company Secretary is the Compliance Officer of
the Company

Compliance officer has to review and approve the Trading Plan (Reg. 5(1))
Compliance officer shall notify the Stock Exchange upon approval of Trading Plan (Reg
5(5))

Responsibilities as mentioned under Code of Conduct (Reg 9 & Schedule B)



Changes / Amendments / New Enactments

Insider Trading Prohibition Regulation Compliances

Depository Law Compliances

Listing Agreement Compliances

Recognitions / Responsibilities of Company Secretaries




Some Recent Changes / New Enactments (1 of 7)

Clause 49 Amended (April 17, 2014 & September 15, 2014)

Concept of Women Director
 Independent Directors
— A person shall not serve as an Independent Director (ID) in more than 7 listed companies.
— WTD shall not serve as ID
— Max 2 terms of 5 years each ; Cooling off period — 3 years
— Separate ID meetings
— No stock options to ID
 Code of Conduct shall include duties of ID
* Risk Management committee for top 100 listed Cos (Mkt Cap)
* Related Party Transactions

— SR approval for “material RPT” — Transaction which exceeds 10% of Annual Consolidated
Turnover

— RPT Policy to be formulated
 Governing Framework
— Audit Committee
— Nomination & Remuneration Committee
— Risk Management Committee, if applicable



Legislation pertaining to Secretarial Audit I:IR\IT@MATH

Advisory Services Group

Secretarial Audit w.r.t.
Securities Law

43
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S. 24 of Companies POWER OF SEBI TO REGULATE ISSUE AND TRANSFER OF SECURITIES,
Act, 2013 etc. (1 of 2)

(1) The provisions contained in Chapter Il (Prospectus & Allotment of Securities), Chapter IV (Share
Capital & Debentures) and in section 127 (Punishment for failure to distribute dividends) shall,—
() in so far as they relate to —

(/) issue and transfer of securities; and

. (i) non-payment of dividend,

by Listed Companies or those companies which intend to get their securities listed on

any recognised stock exchange in India, except as provided under this Act, be administered by the
- Securities and Exchange Board by making regulations in this behalf;

.~ (b) in any other case, be administered by the Central Government.

.......................................................................................................................................................................................................................................................................................................................................................

Section Deals with 2 Categories INTENT
SEBI jurisdiction on below matters —
1. Listed Companies * Issue of Securities
2. Companies which intend to get their * Transfer of Securities
shares listed * Non Payment of Dividend

Does SEBI’s powers under S. 24 (55A of Old
Act) also extend to unlisted companies ?
44
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Advisory Services Group

S. 24 of Companies POWER OF SEBI TO REGULATE ISSUE AND TRANSFER OF SECURITIES,
Act, 2013 etc. (2 of 2)

Case Law : Sahara India Real Estate Corp Ltd

POINT OF ISSUE
WHETHER SEBI HAS JURISDICTION OVER UNLISTED COMPANIES ?

FACTS

* Sahara Housing Investment Corporation Limited (SHICL) and Sahara India Real Estate Corporation Limited
(SIRECL)are unlisted companies

e SHICL & SIRECL had issued Optionally fully convertible debentures (OFCD’s) to 3 Million subscribers raking upto
26,000 Crore Rupees INR with a paid up capital of Rs. 10,00,000 and no assets.

* SEBI took cognizance of the matter and issued a Show Cause Notice to both the companies under Section 67 (3)
of the companies Act.

* SHICL appealed to SAT and then the Supreme Court claiming that an Unlisted Company does not come under
the purview of SEBI and is regulated by Unlisted Public Companies (Preferential Allotment) Rules 2003 by the
Registrar of Companies and not SEBI.

ORDER

* The Supreme Court taking into consideration Section 55A of the Companies Act 1956 stated that any public offer
by an unlisted company for more than 49 individuals would come under the purview of SEBI .

* The court used the concept of harmonious interpretation of Section 55A of the companies Act and the SEBI Act
to come to such a conclusion .

* Hence, the conflict of jurisdiction between SEBI and the registrar of companies are contested by SHICL was
resolved by the Supreme Court of India.
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Securities Laws Audit (3 of 6)

™

S 4
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ANTOMATH

Advisory Services Group

Takeover Code (1 of 2)

- Check whether (Co + PAC) have acquired Shares / Voting
. Rights beyond 25% in any listed co. E

. Check incase Company holding 25% in listed co acquires > 5
. % in such Listed Co.

. Check Indirect acquisition of listed co (Acq / Control over a
. company which enables control over target listed co) ;

Checkpoints

* Minutes of Board /
Committee
meeting

* Share Purchase
Agreement

* Investment
schedule

* SHP of target co

* SE disclosures

* Intimations to Stock
Exchange

* Intimations to Stock
Exchange

Pantomath Advisors LLP - A Pantomath Group Entity

Compliance

* Triggers Open Offer

File disclosure under
29(1) with Target Co
& SE within 2
Working Days of
Allotment of shares
OR Acquisition

File disclosure under
29(2) with Target Co
& SE within 2
Working Days
Acquisition
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Securities Laws Audit (4 of 6)
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Advisory Services Group

Takeover Code (2 of 2)

In case Company is a Promoter of listed co— :
. Check Creation or Invocation or Release of encumbrance on
. the shares held by Promoter or PACs :

Check Annual Disclosure
. In case Company holds > 25% of Shares or Voting Rights

- Check Annual Disclosure
- In case Company is Promoter / PAC

- Whether the Company has intimated to Stock Exchange all -
. the intimations received under PIT provisions :

. Check adherence to the Insider Trading Code in terms of

* Closing of Trading Window

.« Prompt Disclosure of PSI

* Upload presentation on Analyst meet on Co. Website.,

Pantomath Advisors LLP - A Pantomath Group Entity

Checkpoints

* Agreements relating
to loan taken by Co

* Intimation to DP

* Intimation to SE

* Intimation to SE

* Intimation to SE

* Minutes of BM
e Email confirmation
» Sample checks

* Intimation to SE

* Intimation to SE

Compliance

* File disclosure under
31(1)/(2) with Target
Co & SE within 7 Days
of event

* Within 7
— Working  Days
from the end of
financial year

* File with SE all the
intimations  received
within 2 Working Days
of receipt

* As per clauses in the
Code adopted
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Securities Laws Audit (5 of 6)
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Advisory Services Group

Prohlbltlon of Insider Trading, 2015 (2 of 2)

In case Co is Promoter in other listed Co —

Initial Disclosure of shareholding held as on May 15, 2015 to

. other Co

. Whether the Company has intimated to Stock Exchange all
. the intimations received under PIT provisions :

- Check alignment to the provisions of new Insider Trading

. Code in terms of -
. *Adoption of Code of Fair Disclosure & Code of Conduct

_+ Designate senior officer as a Chief Investor Relations

: Officer
.+ Chinese Walls procedures
. * Closure of Trading Window

Check Listing conditions and minimum offer requirements
- [Rule 19 of SCRR] =
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* Company Records

* Intimation to SE

* Company Records
* Insider Trading Code
* Intimation to SE

* Shareholding Pattern
on SE Website / Co
Website

Compliance

* File Shareholding
details with Co. as
on 15/05/15 on or
before 14/06/15

* File with SE all the
intimations  received
within 2 Working Days
of receipt

* As per clauses in the
Code adopted

* Minimum 25 %
shareholding  with
the Public Category
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Advisory Services Group

Depositaries & Participants Reg Checkpoints

Whe-ether Company ha.s fi!ed Reconciliation of Share Capital |« Intimation to SE « Reconciliation of
- Audit on quarterly basis with the Exchange (55A of DP Regs,) | ! ' Share Capital Audit
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Secretarial Audit Checklist_Listing Agreement Compliances.pdf
Secretarial Audit Checklist_Listing Agreement Compliances.pdf
Secretarial Audit Checklist_Listing Agreement Compliances.pdf

Board Process

™

E\lT@MATH

Advisory Services Group

..................................................................................................................

Board  in
- compliance with the Act with

~ s Composition of

. proper balance of ED/NED/ID

%Change in Board in compliance% ,
. with provisions of the Act R g’

Proper notice of meeting to Board
- along with agenda :

_ for  seeking _
clarification/information on
- agenda items before the meeting

majority decision s
- capturing dissenting members views

T T T T P P PP P P PP PP PP PR PP

Proper recording of minutes in which
carried by |

............................................................................................................................

Checkpoints

e Forms filed with
— RoC

* MCA Signatory
Details
* Notice of BM or
meeting of
committee
e Confirmation from
management that

such
place

system is in

* Minutes of the

Meeting
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Compliance

* Complies with the
provisions of
Companies Act

* Proper notice before

21 clear days
e Whether such
queries/information
have been
addressed

* Proper recording of

minutes as  per
Companies Act
provisions
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Compliance Management System (1 of 5) m”@ﬁ\

Advisory Services Group

Metrics Risk
Management Management

Event Compliance
Management Management

Compliance Management System
commensurate with the size and
operations

System for ensuring compliance
and reporting thereof

Substantive  Compliances and
procedural Compliances

Event based compliance and
periodic compliance

System for reporting non
compliance and action taken for
ensuring compliance
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ATH
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Compliance Management System (2 of 5)
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Advisory Services Group

Process Flow

Identification Preparation of list

Identification of
Compliance Areas

Preparation of

Compliance Report
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Yes

Amendment

1 No
3

TH
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Compliance Management System (3 of 5) RT@MATH

Advisory Services Group

-

/,/" Specific Activities (1 of 2) \\\
\
,’, *  Compliance & Ethical Policy / Code \
|' *  Statutory Compliance Manual ‘:
I ¢ Time-bound Compliance Calendar :
i+ Compliance Report — ‘Comply or Explain’ "
i *  Periodic Review — MIS Reports i
!¢ Audits :
" — Internal :
i — External :
i+ Web-based Compliance Module "
i — Integration of all units with Chief Compliance Officer’s Office :
: — Compliance Calendar i
: — Reminders by way of Pop-Ups ]
: — Status update i
: — Generation of reports i
: * Regular reports i
: * Exception report i
I« Circulation of event-based Knowledge Memos containing changes with impact analysis and :
- suggested course of action :
i *  Circulation of periodic Bulletin covering important developments & landmark judicial "
! pronouncements of relevance ’,'
‘\ * Help Desk /l
\\\ ,/
\~~- ’,¢’

T R R S R S R S R S R R R S R S R S R R R R R S R R R R R R R R
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Compliance Management System (4 of 5)

,~~ Specific Activities (2 of 2)

Y

-y
SS

©)

O O O O 0 O

©)

©)

"——------------------—~
o O O O O

 Legal Notices

Timely & effective action

Priority

Identified Responsibility

Note on Analysis, Impact and Response
Quick Answer

Follow-up Action

Preparedness for the future action
Lessons of Learning

= Legal documents, agreements

General Laws (eg. Contract Act, Sale of Goods Act etc.)
Covenants / Obligations

Tenure

Signing Authority

Affixation of Common Seal

Time-bound compliances / Renewal — Tracking System

T R R S S S S S R RN RN RN RSN S S N S R R R RN SN RN SN S S S R R R R RN SN S S S S R R RN RN R R S S R S R R

Pantomath Advisors LLP - A Pantomath Group Entity

RITC)MATH

<

%

Advisory Services Group
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Compliance Management System (5 of 5) RT@N{ATH

Advisory Services Group

/
4/

-y
SS

o T N i —
-

-

" Role of Company Secretary

Overcome the challenges

|dentifying the regulators

ABC analysis of applicable laws

Finalizing SOPs / Manuals / Certificates

Follow-up exercise

Collation of reports / certificates

Analysis of risk areas / instances of non-compliance and suggesting the forward path
Briefing the Board members and taking their insight

Conveying the Board’s views / decisions appropriately and following-up
Apprising the team members of any change

Nodal Point of contact for regulators

Interface between the company & its stakeholders

Interaction with other departments in the organization eg. Legal, tax, risk management etc.

Custodian of document, records etc.

A knowledge in ensuring compliance & promoting good governance norms
Authorized professional (S.383A, Cl.47, 49)

Instrumental in ensuring compliance & promoting good governance
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Specific Events and Corporate Actions (1 of 3)

ANTOMATH

Advisory Services Group

Redemption of J{ B2 A
Preference Shares f (!'

Checkpoints

* Register of Member

* Share Certificates (SH 1)

* Share Transfer Form(SH4)
* Return of Allotment(PAS3)

* Letter of offer incase of buyback
authorized through special
resolution (SH 8)

* Register of shares/other securities
bought back (SH 10)

* Return of Buy-back(SH11)

* Register of Members

* Redemption within 20 yrs or 30 yrs
as applicable

* Intimation  of  alteration or
redemption to RoC within 30 days
of alteration/redemption(SH7)
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Compliance

* Issue of Share Certificate within prescribed
time

* Proper stamp duty is paid

* Forms are filed properly with
authority

* Registers are maintained according to the
provisions of Cos Act 2013

relevant

* Proper approval accorded as per the provisions
of the Act

* Shares are extinguished within 7 days of last
day of completion of buyback

* Co can issue pref. shares for period > 20 yrs
but < 30 yrs for infrastructure projects subject
to redemption of minimum 10% of shares on
annual basis from the 215" year onwards

* Co not in a position to redeem pref. share or
pay dividend can roll them over with consent
of 3/4t in value of pref. shareholders and
approval of Tribunal
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Specific Events and Corporate Actions (2 of 3) ANTOMATH

Advisory Services Group

Disclosures regarding Major decisions by members u/s 180

Checkpoints

* Board Resolution and Special Resolution

e Annual Return to calculate limits

* Agreements entered affecting lease, sale etc.

Compliance

Board Approval + Special Resolution required for: Additional Conditions

Lease, sell or otherwise dispose whole or substantial ¢  Except transaction entered in good faith
portion of the undertaking *  Transaction in ordinary course of business by Company engaged
in selling and leasing activity
*  SRto contain use, disposal or investment of sales proceeds

Investing the proceeds from M&A in trust securities

Borrow money exceeding Paid Up Cap + Free ¢ SRto mention the amount that may be borrowed by BOD
Reserves *  Monies already borrowed, except temporary loans in ordinary
course of business, included to calculate limits
*  Excepting to Banking Company

Remit or give time for re-payment of debt from
Director

57
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Specific Events and Corporate Actions (3 of 3) E\'TGMATH

Advisory Services Group

k y
W

Disclosures regarding Corporate Restructuring and M&A

= =l Tk

Checkpoints

* Order of the High Court/Tribunal

e Consents accorded from relevant person i.e creditor etc.

e Statutory Auditor Certificate and Annual Return

* Yearly statement filed with RoC indicating the scheme complies with orders of NCLT/CLB

Compliance

* Notice with supporting docs has been sent to all the stakeholders and was put up on the
website of company

* Voting by postal ballot in addition to physical meeting

* Creditors meeting is held if confirmation in the form of affidavit from > 90% in value agree of
creditors

e Certificate from Stat Auditor that accounting treatment complies with prescribed accounting
standards

e Exit given to shareholders who want to opt out

58

Pantomath Advisors LLP - A Pantomath Group Entity



Penal Provision

E\lT@MATH

Advisory Services Group

N

Contravention of provisions
of s.204 by :

* Company; Or
* Every Default officer of the
company; Or

&CS in practice who is in default /

’Penahy

Pantomath Advisors LLP - A Pantomath Group Entity

Fine
* not less than Rs.1,00,000
* may extend to Rs.5,00,000
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Key Audit Considerations (1 of 6) E\lT@MATH

Advisory Services Group
Risky Audit

* Audit in Single-Head management company more challenging
than companies having flat top management
o Probably because flat top management companies are
more governance driven companies
* Companies having secretarial dept / officer merely for
“Compliances” and not “Advisory + Compliance” are more
risky
* Eg: Habit of management to “fit in” the executed
transaction into legal framework

60
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Key Audit Considerations (2 of 6) I:/3~IT<5MATH

Advisory Services Group

Audit Challenges (1 of 2)

e BUSINESSES’ PERCEPTIONS OF COMPLIANCE
* Too much control and bureaucracy
* Too conservative — easy to say no
* Impediment to business — too slow
* Uncoordinated and disjointed — too “sequential”
* Not enough product knowledge or business sense S =

* OPERATIONAL HAZARDS
* Mapping and connecting all team members spread
across
* Training T
* Continuous upgradation

* COST OF COMPLIANCE
*  Cost of control is too highOTHER

* OTHER
* Data Extraction Issues - Low cooperation from
secretarial team for providing relevant information

*  Multiplicity and complexity of laws makes it difficult
for the Sec Auditor to review (Eg: A company may
have more than 100 laws applicable)
61
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Key Audit Considerations (3 of 6) I:/3~IT<5MATH

Advisory Services Group
Audit Challenges (2 of 2)

e Hasty audit process in case of some companies having
early AGM in 2015, as sec audit report forms a part of
Boards Report

e Change in Audit Plans - Ever changing Companies Act,
2013 has led change in audit plans repeatedly due to — -
amendments / circulars / clarification. : =

* Efficient Secretarial Auditors - lack of training on audit
methodologies R

e Subsisting managements’ pressure - Low number of
“head-strong” auditors who perform audit as per law
rather than the management’s desire

* Understanding the importance of the sec audit report
which will be relied upon by vast expanse of Stakeholders
(Shareholders / bankers / creditors / suppliers / clients,
etc.)

62
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Key Audit Considerations (4 of 6) I:A)NT OMATH

Advisory Services Group

Proactive Audit Approach

* Audit on on-going basis say (quarterly / half yearly) rather than at the end of
FY

Develop adequate compliance mechanism and processes

Escalate the adverse findings to Board promptly

Expertise in specific applicable laws is expected (Eg: Pharma Industry / Infra
Industry / Banking industry, etc.)

Audit Safeguards & Boundaries

* PCSto obtain MRL (Management Representation Letter)

* Considering the expanded scope of sec audit, it is in the interest of PCS
to obtain MRL

* MRL acts as audit evidence

* Representations of management in a documented form

* MRL acts as a management confirmation for compliance of various acts
applicable

* Audit Mentality / Boundaries

* Scrutiny of compliances and NOT approving / regularising to provisions
applicable

* Preparation of secretarial records isn’t “Secretarial Audit” rather review
the same is “Secretarial Audit”

* Senior Auditor shall review the audit process to ensure no slip offs /
diversions from the Audit Plan

63
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Thank You...
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FCS Mahavir Lunawat ANT@MA Ht:'

ICSI Council Member Adpvisory Services Group

Progress with Values

Corporate Office
108, Madhava Premises Co-operative Society Limited, Bandra Kurla
Complex, Bandra (East), Mumbai - 400 051.
Landline:(022) 26598687 / 91, Fax:(022)26598690
www.pantomathgroup.com

Disclaimer

All data and information is provided for informational purposes only and is not intended for any factual use. It
should not be considered as binding / statutory provisions. Neither Pantomath Advisors nor any of its group
company, partners, or employs shall be liable for any of the data or content provided for any actions taken in

reliance thereon. 65



Indicative list of laws (1 of 8)

| ’ oA
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ANTOMATH

Advisory Services Group

PHARMACEUTICAL INDUSTRY

Drugs and Cosmetics Act, 1940

Drugs and Magic Remedies (Objectionable Advertisement) Act, 1954

Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974

Petroleum Act 1934

Food Safety And Standards Act, 2006

Biological Diversity Act, 2002

The Patents Act, 1970

Pharmacy Act, 1948

Homoeopathy Central Council Act, 1973

Narcotic Drugs and Psychotropic Substances Act, 1985

The Medicinal & Toilet Preparations ( Excise Duties) Act, 1955

Poisons Act 1919

Insecticides Act 1968

The Indian Copyright Act, 1957

The Trade Marks Act, 1999
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Indicative list of laws (2 of 8)
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Advisory Services Group

COMPUTER PROGRAMMING, CONSULTANCY AND RELATED SERVICES

The Information Technology Act, 2000

The Special Economic Zone Act, 2005

Policy relating to Software Technology Parks of India and its regulations

The Indian Copyright Act, 1957

The Patents Act, 1970

The Trade Marks Act, 1999

GAS INDUSTRY

The Petroleum Act, 1934

Petroleum and Minerals Pipelines (Acquisition of Right of User Inland) Act, 1962

Explosives Act, 1884

The Qilfield (Regulation & Development) Act, 1948

Petroleum and Natural Gas Regulatory Board Act, 2006

The Oil Industry ( Development) Act 1974
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Indicative list of laws (3 of 8) R
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Advisory Services Group

OIL & PETROLEUM SECTOR

The Petroleum Act, 1934

Petroleum and Minerals Pipelines (Acquisition of Right of User Inland) Act, 1962

Explosives Act, 1884

The Qilfield ( Regulation & Development) Act, 1948

Petroleum and Natural Gas Regulatory Board Act, 2006

The Oil Industry( Development) Act 1974

The Mines Act, 1952

Mines and Minerals (Regulations and Development) Act, 1957

The Territorial Waters, Continental Shelf, Exclusive Economic Zone And Other Maritime Zones Act, 1976

Offshore Areas Minerals (Development and Regulation) Act, 2002

POWER

e  The Electricity Act, 2003

e  National Tariff Policy

e  Essential Commodities Act, 1955

e  Explosives Act, 1884

e  Mines Act, 1952 (wherever applicable)

e  Mines and Mineral (Regulation and Development) Act, 1957 (wherever applicable)
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Indicative list of laws (4 of 8) RITGM/ATH

Advisory Services Group

SUGAR INDUSTRY

Sugar Cess Act, 1982

Levy Sugar Price Equalisation Fund Act, 1976
Food Safety And Standards Act, 2006
Essential Commodities Act,1955

Sugar Development Fund Act, 1982

Export (Quality Control and Inspection) Act, 1963

Agricultural and Processed Food Products Export Act, 1986

TOBACCO INDUSTRY

Tobacco Board Act, 1975

Tobacco Cess Act, 1975

Beedi and Cigar Workers (Conditions of Employment) Act, 1966 as amended in 1993
Beedi Workers Welfare Cess Act, 1976

Beedi Workers Welfare Fund Act, 1976

Cigarettes and Other Tobacco Products (Prohibition of Advertisement and Regulation of Trade and
Commerce, Production, Supply and Distribution) Act, 2003 (COPTA)
The Cable Television Network (Regulation) Act, 1955
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Indicative list of laws (5 of 8)

ANTOMATH

Advisory Services Group

INSURANCE

Insurance Act, 1938

Insurance Regulatory and Development Authority Act, 1999

General Insurance Business (Nationalisation) Act, 1972

Industrial Disputes (Banking and Insurance Companies) Act, 1949

Marine Insurance Act, 1963

COMMERCIAL BANKS (OTHER THAN NATIONALISED BANKS AND STATE BANK OF INDIA)

Reserve Bank of India Act, 1934

Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002

The Bankers' Books Evidence Act, 1891

Recovery of Debts due to Banks & Financial Institution Act, 1993

Credit Information Companies (Regulation) Act, 2005

Prevention of Money Laundering Act, 2002

The Deposit Insurance and Credit Guarantee Corporation Act, 1961

Industrial Disputes (Banking and Insurance Companies) Act, 1949

Information Technology Act, 2000
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Indicative list of laws (6 of 8)  rerSurvicn Eo

BEVERAGES (NON- ALCOHOLIC)

Food Safety and Standards Act, 2006

The Insecticide Act, 1968

Export (Quality Control and Inspection) Act, 1963

Inflammable Substances Act,1952

Agricultural and Processed Food Products Export Cess Act, 1986

REAL ESTATE SECTOR

Housing Board Act, 1965

Transfer of Property Act, 1882

Building and Other Construction Workers’ (Regulation of Employment and Conditions of Services) Act, 1996

AUTOMOBILE

Motor Vehicles Act, 1988

The Motor Transport Workers Act, 1961

The Explosive Act, 1884

The Petroleum Act, 1934

The Environment (Protection) Act, 1986

The Water( Prevention and Control of Pollution) Act, 1974

The Air( Prevention and Control of Pollution) Act, 1981
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Indicative list of laws (7 of 8) RITGM/ATH

Advisory Services Group

AVIATION SECTOR

Aircraft Act, 1934

Airports Authority of India Act, 1994

Carriage by Air Act, 1972

Tokyo Convention Act, 1975

Anti-Hijacking Act, 1982

Suppression of Unlawful Acts against Safety of Civil Aviation Act, 1982

Airports Economic Regulatory Authority of India Act,2008

MINING OF METAL ORES

Mines Act, 1952
Mines and Minerals (Development and Regulation ) Act, 1957

Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour Welfare Cess Act, 1976

Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour Welfare Fund Act, 1976
EDIBLE OILS

National Oil Seeds and Vegetable Oils Development Board Act, 1983

Cotton Copra and Vegetable Oils Cess (Abolition) Act, 1987

Seeds Act, 1966

Protection of Plant Varieties and Farmers Right Act, 2001

Food Safety And Standards Act, 2006
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Indicative list of laws (8 of 8) RIToMATH
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HUMAN HEALTH SECTOR
Clinical Establishment (Registration and Regulation) Act, 2010
Indian Medical Council Act 1956
Indian Medical Degrees Act, 1916
Indian Nursing Council Act 1947
The Dentists Act 1948
Rehabilitation Council of India Act, 1992
Drugs and Cosmetic Act 1940
The Drugs Control Act, 1950
Pharmacy Act, 1948
Narcotics and Psychotropic Substances Act 1985

Homoeopathy Central Council Act, 1973
Insecticide Act 1968
Transplantation of Human Organs Act 1994

Drugs and Magic Remedies (Objectionable) Advertisements Act 1954

Birth and Death and Marriage Registration Act 1886

Mental Health Act, 1987

Ear Drums and Ear Bones (Authority for Use For Therapeutic Purposes) Act, 1982

Eyes (Authority for Use For Therapeutic Purposes) Act, 1982

The Epidemic Disease Act 1897 -
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Standard Format of Check Points

S 4
F et
ANTOMATH

Advisory Services Group

ABC Limited - XYZ Unit

Ultimate Responsibility

Primary Responsibility

PQR Department

SI. Section/ Requirement in Due Date of Actual Date of . Reasons & Action
: . . Person(s) responsible Plan for Non
No. Rule brief Compliance Compliance .
Compliance
Law -1
1.
2.
3.
Law -2
1.
2.
3.
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Sd/-

Compliance Officer
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