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The Companies Act, 2013 and Company > P-1022
Secretaries

Ms. Renuka Kumar

he Companies Act, 2013 has given due recognition to the profession

of company secretaries and under the new  regime they will
constitute a vital link between the company, board of directors,
shareholders, government and other regulatory authorities. Now they
must serve the broader interests of the public to contribute to promoting a
culture of good governanace while serving the interests of their clientrs.
The Institute of Company Secretaries must nurture its members in
terms of capacity building, improved skill sets and continuing education.

Company Secretary's Exalted Role » P-1026

R. Krishnan
’: or long the company secretary has been the Cinderella of the
corporate scene.The new Companies Act has strengthened the
position of company secretary and has elevated his status as key
managerial personnel. Besides ensuring compliances under various
laws he has to assist the management in taking a total view of all issues
arising in his company.The Cinderella has at last been liberated.
Company Secretary is not merely a luxury for companies but a necessity.

The Companies Act: New definition of ~ »» P-1029

‘subsidiary company’

Dr. K. R. Chandratre

he main problem with the new definition of the term ‘subsidiary

company’ is section 2(87)(ii) of the Companies Act, 2013 according
to which if one company exercises or controls more than one half of the
total share capital either on its own or together with one or more of its
subsidiary companies, the other company will be treated as the former’s
subsidiary.The total omission of the provisions of section 4(7) of the
Act of 1956 appears to be a shortcoming of the new Act.

Offences, Prosecution and Penalties
under the Companies Act, 2013:
An Analysis

D. K. Prahlada Rao

he provisions relating to offences, penalties and prosecution

contained in the Companies Act, 2013 are refreshingly different
from the provisions of the existing Act structurally and otherwise also.
The new Act testifies the fact that it is a recodification in the real sense
and aims at serving the corporates with greater freedom. Violations of
the provisions of the Act will attract severe punishment. Public interest is
sought to be protected adequately.

» P-1032

Independent Directors Role and
Responsibilities under the Companies
Act, 2013

Dr. S. D. Israni and Satyan S. Israni
t present only the Stock Exchange Listing Agreement requires the
induction of independent directors on the boards of listed
companies with a view to ensure better governance and the Companies
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> P-1039

Act, 1956 does not mandate so. The Companies Act, 2013 has, for the
first time introduced a provision for the appointment of independent
directors. The new Act has also specified the requisite qualifications of
such directors. The objective of this provision will be realized only if
the independent directors act with highest standards of professional
ethics.

New Company Legislation — Directors > P-1044

T. V. Narayanaswamy

he Board of directors of a company is the body and soul of the

company and is thus the fulcrum around which its activities
revolve. The re-codified company law has substantially restructured the
provisions relating to appointment of board of directors, reappointment,
removal, role and functions. The new Act has not prescribed any
qualification for a person to be appointed as a director in any positive
terms but has defined the qualifications negatively.

Synchronisation Trend in Relation to
Scope and Ambit of ‘Control'under
Indian Corporate Laws

» P-1050

G.R.Bhatia
C ontrol by one over another in Indian Corporate laws is determined by
virtue of (a) ownership of half or more of equity, (b) majority
representation on board and (c) rights to manage or influence the affairs
of another. While the first twin parameters are arithmetic based, the third
one is subjective and therefore prone to arbitrariness and unpredictability.
The Companies Act, 2013 adopts the definition of ‘control’ as is enshrined
in the Takeover Code, 2011 and the same has been imbibed by FIPB. The
definition of ‘control’ in Competition Law is not completely congruent with
that of Companies Act, 2013. Parity of definition and shedding more light
by way of orders/guidelines by the regulatory authorities especially on
‘subjective factors’ will be helpful in removing the grey areas in relation to
scope and ambit of ‘control’.

The Concept of Corporate Social > P-1063

Responsibility under the Companies
Act, 2013 - Whether well conceived?

T. N. Pandey
‘ n India for long much has been spoken, discussed and written on
corporate social responsibility without much having been done
actually excepting some voluntary actions by certain corporates. The
new Companies Act has, for the first time mandated that corporates
should spend certain prescribed percentage of their profits on specified
social upliftment activities. However the coverage of CSR activities
appears to be rather narrow. Some more measures are required to make
the CSR scheme successful and beneficial to the society.

Inspection, Investigation, Serious > P-1088

Fraud Investigation Office

T. Ramappa
ith a view to prevent Satyam like scams the Government set up
the Serious Frauds Investigation Office in the Ministry of Corporate
Affairs. The Companies Act, 2013 while strengthening the provisions
relating to inspection and investigation, gives statutory recognition to the
SFIO. The New Act has also provided for more severe punishment for
violations and non-compliances . However what is desirable is speedy
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disposal of cases relating to corporate offences so that perpetrators
of such offences do not take undue advantage of the loopholes in
the law.

The Companies Act, 2013 — Stringent
Disclosures in the Board's Report,
Company’s Annual Return and
Certification by the Company Secretary

P-1062

Delep Goswami
D isclosure of information to shareholders is a very important
requirement under the company law. This is with a view to protect
the interests of the shareholders and ensure better governance.
Accordingly the Companies Act, 2013 has stipulated stringent measures
and requirements for disclosure in Board’s report and annual return. The
Act has also preescribed onerous duties and responsibilities for
company directors as well as company secretaries.The punishment for
violation of such provisions has also been enhanced under the
new provisions.

The Companies Act, 2013 — Accounts P-1068

and Audit
V. Rajaraman

A substantial portion of the company law in India comprise of
provisions dealing with maintenance of accounts and audit
thereof. The Companies Act, 2013 has made substantial changes in
the provisions concerning accounts and audit. Rotation of auditors has
been made mandatory. Limited liability partnerships have been made
eligible for appointment as auditors. In such a case only a chartered
accountant who is a member of the LLP is eligible to certify the audit
report.

> P-1076

LW.79.09.2013 Even assuming for the sake of argument that the lease
deed, being an unregistered document, cannot be looked into for the
purpose of ascertaining the monthly rent, since the respondent-company
never disputed the amount of rent payable for the premises and in fact even
admitted the same in the counter, the petition must be held to be
maintainable.[Del] /> LW.80.09.2013 The exclusion of time does not apply
in respect of a notice of requisition as it is not a legal proceeding.[Boom]
LW.81.09.2013 It would be unrealistic to take a view that in every case,
the company must take decision to extend the financial year, before the
financial year or the period by which the financial year is sought to be
extended, expires. Neither there is such requirement laid down in Section
210 of the Act nor there is any necessity to read such a requirement in the
provisions of the Act.[Del] ' LW.82.09.2013 Tender conditions cannot be
termed as discriminatory or unfair just because the informant was unable to
meet those conditions and these conditions can vary according to specific
requirement of a particular tender having regard to local conditions obtaining
therein.[CCI] LW.83.09.2013 The conditions of engaging pharmacists
and installing A.C. at storage facility are must for any chemist and druggist
shop and cannot be considered as abusive.[CCI] I» LW.84.09.2013 Thus, in
my considered opinion, so far as the case on hand is concerned, the action
of the Government in referring the Industrial Dispute, at the instance of the
respondent management does not offend sub-sections (1) and (3) of Section
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22 of SICA at all.[Mad] LW.85.09.2013 The job which the petitioner was
performing manually came to be performed through computers. Admittedly,
no notice under Section 9-A of the Act of 1947 was given by the respondent
no.2 and consequently the retrenchment of the petitioner was illegal.[Del]
LW.86.09.2013 Obviously advertisement refers to the retail sale price of
Rs.15/- of a given package, but omits to make the declaration as to the
quantity/number of the commodity contained in such package. As such,
section 18(2) is attracted to the case in hand and there is infringement of the
statutory prescription.[Ker] LW.87.09.2013 Merely because invoices
were raised from New Delhi or payments were made by the plaintiff on
account of service tax/education cess at New Delhi, are not sufficient to
clothe this court with jurisdiction.[Del] ' LW.88.09.2013 The acts of the
defendants in using the impugned trademark coupled with a lack of plausible
explanation offered by the defendants for the same, leads to the conclusion
that the defendants are in fact passing off their services as those of the
plaintiffs in an attempt to cash in on the plaintiff's reputation worldwide as
well as in India.[Del]

> P-1088

Securities and Exchange Board of India (Issue of Capital and Disclosure
Requirements) (Second Amendment) Regulations, 2013 » Securities and
Exchange Board of India (Mutual Funds) (Third Amendment) Regulations,
2013. Testing of software used in or related to Trading and Risk
Management » Investment by Qualified Foreign Investors (QFIs) in “to be
listed” Indian Corporate Debt Securities '~ Securities and Exchange Board
of India (Buy-back of Securities) (Amendment) Regulations, 2013.
Application for change in category of the Alternative Investment Fund
Notification under regulation 3 of the Securities and Exchange Board of
India(Certification of Associated Persons in the Securities Markets)
Regulations,2007. Utilisation period for Government Debt Limits
Establishment of Connectivity with both depositories NSDL and CDSL —
Companies eligible for shifting from Trade for Trade Settlement (TFTS) to
Normal Rolling Settlement > Operational, Prudential and Reporting Norms
for Alternative Investment Funds (AlFs)  Reporting of OTC transactions in
Securitized Debt Instruments I+ Investments by Non-resident Indians (NRIs)
under Portfolio Investment Scheme (PIS) Liberalisation of Policy ' Foreign
Investments in Asset Reconstruction Companies (ARC) ' Foreign Exchange
Management (Transfer or Issue of any Foreign Security) (Fifth Amendment)
Regulations, 2013 I Foreign Exchange Management (Permissible Capital
Account Transactions) (Amendment) Regulations, 2013 I~ Foreign Exchange
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Return (NRD-CSR): Submission under XBRL
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From the President

A hundred times every day | remind myself that my inner and outer life depend
on the labours of other men, living and dead and that | must exert myself
in order to give in the same measure what | have received.”

&

Dear Professional Colleagues,

special place in the history of our quest for

freedom. On this day, in 1942, Mahatma
Gandhi launched the Ouit India Movement which
eventually led to the raising of the Indian Tricolour
on 15th August, 1947. A similar historic moment
reverberated on 8th August, 2013 when in a quick
turnaround of tides and tidings, the Rajya Sabha
gave a clarion call to ‘Quit the Command and Control
Regime’ and ushered in self-regulation through its
approval of the Companies Bill, 2012. The Bill, which
had a chequered stint in the corridors of power and
was awaiting passage for an excruciatingly long time,
froze into history with the President’s assent on 29th
August, 2013 and its notification on 30th August, 2013.
Thus, we now have in our midst, the Companies Act,
2013 which becomes the Constitution for governance
of over one million companies in the country.

7- he 8th day in the month of August holds a

Perhaps it would be in order to recall and recap the
myriad manifestations of various attempts to replace
the existing Companies Act, 1956. This flagship
legislation traversed through curious turns and twists
for almost two decades, before it reached its eventual
notification. This also presents us an opportunity to pay
our respectful tributes to all those who contributed in
their unique ways to many debates, articulated with
conviction on various provisions contained in the Bill,
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- Albert Einstein

and provided the much needed ‘Thought Leadership’
to reflect the ever-changing ground realities as also the
emergent need for a different paradigm for corporates
to operate and govern themselves. The sequence of
events says it all, the magnitude of efforts made, the
numerous types of hurdles and obstacles on the way,
the innovations made by the powers that be to stay
relevant to the times in the form of short amendments.

The story began almostin sync with the commencement
of the liberalisation process and the Companies Act,
2013 now places India on par with contemporary
corporate legislation elsewhere in the globe. The
paradigm has been redefined; the discourse have to be
structurally different; and prescriptions have given way
to principles. The Act is transformative in its content
and direction as every stakeholder has to think, act
and perform in an evolving milieu. The thrust on self-
regulation is evident from deletion of various approvals,
permissions, sanctions required from the powers that
be and replacement by effective internal controls
and objective external validations by acknowledged
experts and provision of a platform for stakeholder
vigilance and shareholder democracy. Viewed in the
context of the resultant makeover of corporate boards
and imperatives of board transformation, the Act is
equally aspirational. The introduction of CSR as an
integral function of corporate operations is the most
significant step as also the levy of heavier penalties for
transgressions from fulfilment of its obligations.
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The Act places us in a distinctive status-part of key
managerial personnel, defines our compliance role
with clarity and leads us to emerge as responsible
governance professionals. The CS in employment is
expected to become the key link in board- stakeholder
relationships, the key advisor to the Boards on
contentious issues of ethics and propriety, the key
coordinator in the effective functioning of corporate
management, and the pivot of governance. The CS
in practice is enjoined with the conduct of secretarial
audit for listed companies, validation of substantially
expanded annual returns of all companies, appearance
before Tribunals to be set up and many more implicit
and explicit areas covering wide range of issues such
as valuation, voluntary liquidation, etc. The CS in
practice is expected to perform with diligence, report
with objectivity and display a level of professionalism,
perhaps hitherto unseen, unheard and unspoken. The
message is: Trust but Verify.

It is only proper that we place on record with utmost
gratitude the contribution of many, living and
dead, members and non-members, friends and
acquaintances, who, with conviction and courage,
chose to burn midnight oil to accomplish these
recognitions with relentless zeal and infectious
passion. Due mention also needs to be made of the
untiring efforts of Past Presidents, Office Bearers,
Secretaries, Council Members - past and present,
Senior Executives of ICSI and many more whose
unwavering commitment to the task was indeed
noteworthy and exemplary. The best possible way to
say ‘Thank You’ to each of them is to strive hard to live
up to their expectations by becoming fit and proper in
our commitment to the unfolding tasks ahead.

ICSI has, in response, laid out a well-conceived plan
to reach out to each of you in a multi-channel, multiple
modes so as to help achieve the latent expectations in
the Act from the CS community. Regional Councils and
Chapters have been encouraged to hold seminars,
workshops and study circles in depth to facilitate a
faster and simpler transformation from being statute
driven to becoming stature driven professionals. |
appeal to each one of you to seize this moment of truth
as it were and help yourselves in this exciting journey
to redefine ourselves.

It is indeed prophetic that the Theme for 41st National
Convention in Chennai on 7, 8, and 9 November,
2013 ‘Transitioning from Company Secretary to
Governance Professional’ seems very apposite and
appropriate in this changed context and may | appeal
to each one of you to take time off from your busy
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schedule and arrange to book and block your travel
and accommodation as also your hallowed presence
in ITC Grand Chola, Chennai. The assemblage of
speakers and the topics to be covered would, | hope,
make this Convention a memorable event to cherish
and remember.

My visits to Ahmedabad, Kochi, Thrisoor, Palakkad
and Madurai during this eventful month were fruitful
and productive in communicating ICSI's policies, plans
and programmes to members and others. It has also
been very rewarding to receive the feedback and
the uniquely different types of issues confronted by
Regional Councils/Chapters in their selfless pursuit of
stakeholder satisfaction.

The month ended on another bright note with ICSI
being invited to partner NSE in the first Workshop
on Business Responsibility Reporting. It is equally
gratifying to report the announcement of PCS Induction
Programme to facilitate our members desirous of
entering into practice and also currently in practice to
appreciate about various aspects relating to practice
side of the profession including dos and don’ts and |
am sure this initiative would meet with overwhelming
response from you. The launch of Placement Portal
for aspirant CS and engaging corporates fulfilled the
long standing need to provide a platform for placement
through technological intervention and overcome the
difficulties in the existing format. Incidentally IIBF
reported 101 enrolments till month end to the Certified
Banking Compliance Professional Course launched on
L2th July and made operational from 1st August, 2013.

At the end of this extraordinarily exceptional month for
each of us, one can't help recalling the cryptic quote of
the Irish Wit, Oscar Wilde:

“When God wishes to punish us, he answers our
prayers!”

With kind regards,
Yours sincerely,

Thane

August 31, 2013. “(ﬁwd‘h«—oﬂkw

(CS S N ANANTHASUBRAMANIAN)
president@icsi.edu
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A Article

Ms. Renuka Kumar, 1As
Joint Secretary

Ministry of Corporate Affairs
Govt. of India

New Delhi.

renukakumar09@gmail.com

The Companies Act, 2013 and

Company Secretaries

The Companies Act, 2013 has considerably enhanced the role and responsibilities of
company secretaries both in employment and in practice. They need to gear up to
meet the challenges and rise to the occasion. This article highlights the provisions in

the law relating to company secretaries.

Background

he Companies Bill, vetted twice by the Parliamentary
Panel, was passed by the Lok Sabha on December
18, 2012 and by the Rajya Sabha on August 8, 2013.
On receiving the assent of the Hon’ble President of
India on August 29, 2013, it was notified on August
30, 2013 as the Companies Act, 2013 (Act 18 of
2013) consisting of 470 Sections and 7 Schedules.

The Companies Act, 2013 (hereafter ‘The Act’) is a historic
legislation all set to replace the existing company law, which
is 56 years old. It consolidates and amends the law relating
to the companies and intends to improve corporate
governance and to further strengthen regulations for the
corporate sector. It is a modern and contemporary law,
enacted after several rounds of deliberations with various
stakeholders. It moves from the regime of control to that of
liberalisation/self-regulation. In appropriate cases, it enables
the authorities to make rules through subordinate legislation,
thus ensuring that the law remains relevant at all times in the
changing economic environment. It demonstrates the
Government's commitment to ushering in a new era of
corporate regulation.

Major corporate frauds and misdemeanours witnessed in
recent times, which were the consequences of
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mismanagement and gross neglect of legal and compliance
requirements by certain companies, have affected the image
of the country in general, and the corporate sector in
particular. These could have been avoided if proper
compliance procedures had been followed and due diligence




was exercised by relevant experts and professionals
associated with such companies. The Act has put in place
suitable mechanisms to guard against such incidents. The
success of these initiatives would largely depend upon how
diligently the professionals discharge their responsibilities in
furtherance of objectives sought to be achieved through
such mechanisms.

The Act broadly seeks to achieve the following objectives:

a. To promote the development of the economy by
encouraging entrepreneurship and enterprise efficiency
and creating flexibility and simplicity in the formation and
maintenance of companies;

b. To encourage transparency, accountability and high
standards of corporate governance;

c. To recognize various new concepts and procedures
facilitating ease of doing business while protecting
interests of all the stakeholders;

d. To enforce stricter action against fraud and gross non-
compliance with company law provisions;

e. To set up institutional structure in the form of various
authorities, bodies and panels as well as by including
recognition of various roles for professionals and other
experts;and

f.  To cater to the need for more effective and time bound
approvals and compliance requirements relevant in the
present context.

OHARTEREL o

Article [

The Companies Act, 2013 and Company Secretaries

»> Company secretaries are the natural
conscience keepers for the corporate
sector since they are specialists in
the fields of corporate governance,
regulation and processes and are the
eyes and ears of the Board on such
matters. It is they who validate board
processes and ensure that companies
do the right things, always.

Company secretaries are the natural conscience keepers for
the corporate sector since they are specialists in the fields of
corporate governance, regulation and processes and are the
eyes and ears of the Board on such matters. It is they who
validate board processes and ensure that companies do the
right things, always.

The professionals and legal experts provide a very important
link between the regulated entities and the regulatory
bodies. Internationally, their role is being recognised
increasingly. Indian statutes too have been suitably taking
note of this important development.

The Act has incorporated a framework which is based on
self-regulation but with enhanced disclosures and
accountability on the part of companies and their
managements. The corporate sector will be required to
exhibit responsible self-regulation and corporate governance
on their part, which necessitates the services of independent,
competent and responsible governance professionals. From
this perspective, company secretaries, would be required to
play a very important role in implementation of the Act. The
Act expects the company secretary to play a wider role in
terms of guiding the activities of a company, in addition to
certifying its compliance-oriented actions.

The Act has substantially strengthened the role and position
of the company secretaries. In particular, it considers a
company secretary as a key managerial personnel. While
this is expected to enhance the position of a company
secretary, it also casts responsibility on him for due
compliance with the provisions of law. It should also be
noted that for non-compliance of the provisions of law, he is
also an “officer-in-default” thus, subject to liability under
relevant penal provisions.

Some of the key areas contained in the Act which will directly
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Section 2083 provides for compulsory appointment of whole-time Key Managerial Personnel
(KMP) in respect of certain class of companies to be prescribed by Central Government. A
company secretary is covered under the term “whole-time KMP”, Thus, the appointment of
company secretary will become mandatory in respect of such class of companies.

impact the role of company secretaries in employment or in
practice are discussed below:

(@)

(b)

(©)

Introduction of Secretarial Audit(Section 204)

Based on the recommendations made by the Honourable
Parliamentary Standing Committee, Secretarial Audit
has been introduced for the first time in section 204 of
the Companies Act, 2013. Under the section, every
listed company and a company belonging to such class
as may be prescribed in the rules, shall annex with its
Board’s report a Secretarial Audit Report, given by a
company secretary in practice. If any qualifications or
observations or other remarks are made by the company
secretary in practice in his report, the Board shall
provide explanation for the same in its report. Stringent
penal provisions have been provided for non-compliance.

The introduction of Secretarial Audit proves that
Government is committed to improved corporate
compliance and governance. This provision highlights
the enhanced role the company secretaries in practice
are expected to play under the Act.

Secretarial Standards(Section 118)

The Act gives statutory recognition to the Secretarial
Standards specified by the ICSI. It is the beginning of a
new era where besides Financial Standards, non-
financial standards have been given importance and
statutory recognition.Section 118(10) mandates that
every company shall observe Secretarial Standards with
respect to general and board meetings as specified by
the ICSI and approved by the Central Government. In
view of this statutory provision, it is hoped that the ICSI
will focus on specifying appropriate Secretarial Standards
and ensuring their periodic review and updation so that
they are relevant and meet the expectations of the
company secretaries, corporate sector and other
stakeholders.

Annual Return(Section 92)

The annual return is a comprehensive document and
contains information about the company relating to its
share capital, directors, shareholders, changes in
directorships, etc. Much reliance is placed on the annual
return by the regulators, shareholders, judicial and other
regulatory authorities.
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(d)

(e)

Under the Companies Act of 1956, the annual returns of
listed companies are required to be signed by a
company secretary in practice. Section 92 of the Act has
further widened this requirement by providing that
annual returns of companies having such paid up share
capital and turnover as may be prescribed shall also be
required to be certified by a company secretary in
practice. The certification shall be to the effect that the
company has complied with all the provisions of the Act.
Further, prescribed extracts of the annual return shall be
included in the Board’s report. These provisions seek to
ensure that information filed through annual returns in
the Registry is properly verified by qualified professionals.

Appointment of Whole-time Key Managerial
Personnel (Section 203)

The role of senior management in managing the affairs
of the company is crucial in ensuring good corporate
governance and regulation. In order to ensure that
companies of a prescribed class are effectively managed
by a whole time managerial personnel, Section 203
provides for compulsory appointment of whole-time Key
Managerial Personnel (KMP) in respect of certain class
of companies to be prescribed by Central Government.
A company secretary is covered under the term “whole-
time KMP”. Thus, the appointment of company secretary
will become mandatory in respect of such class of
companies.

Functions of Company Secretary (Section 205)

For the first time, the functions of the company secretary
have been specified in the Companies Act. He has to
report to the Board about the compliance of the
provisions of the Act, rules and other laws applicable to
the company. He has also to ensure that the company
complies with the Secretarial Standards (as issued by
the ICSI and approved by the Central Government) as
applicable to the company. Other duties will be prescribed
in the Rules to be framed by the Central Government.
This provision casts an onerous responsibility on
company secretaries in employment in the discharge of
their duties and they are expected to exhibit a proactive
and responsible role to meet the expectations of the
respective companies and regulatory authorities.

CHARTERED SECRETARY



The Act also contains some other provisions giving
recognition to the profession of company secretaries.
They are briefly listed below:

a. Professional Assistance to Company Liquidator
(Section 291)
With the sanction of the Tribunal, the Company Liquidator
may appoint one or more professionals, including
company secretaries, to assist him in the performance of
his duties and functions under the Act.

b. Appearance before Tribunal (Section 432)
A party to any proceedings or appeal before the Tribunal
or the Appellate Tribunal may authorize amongst others,
a company secretary, to present the case before the
Tribunal or the Appellate Tribunal, as the case may be.

c. Declaration of Compliance at the time of
Incorporation (Section 7)
A company secretary in practice engaged for the
incorporation of a company shall be competent to give a
declaration that all requirements of the Act and rules in
respect of registration and the matters precedent or
incidental thereto have been complied with.

d. Qualifications of Members of Tribunal (Section 409)
The constitution of the National Company Law Tribunal
offers opportunities to company secretaries in practice
to become Technical Members of the Tribunal. Amongst
others, a company secretary in practice is eligible to
become a Technical Member of National Company Law
Tribunal, if he is in practice for at least fifteen years.

e. Others
In addition to the areas listed above, company secretaries
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can also play a key role in the fields of valuation,
corporate restructuring, winding up and in certification of
areas of compliances specified in the Act.

Duty to report frauds

If during the course of their professional duties, a practising
professional has reason to believe that an offence involving
fraud is being or has been committed by a company, it is his
duty to report the fraud.

Section 143 (12) of the Act provides that notwithstanding
anything contained in this section, if an auditor of a company,
in the course of the performance of his duties as auditor, has
reason to believe that an offence involving fraud is being or
has been committed against the company by officers or
employees of the company, he shall immediately report the
matter to the Central Government within such time and in
such manner as may be prescribed. As per section 143 (14),
the provision of section 143 shall mutatis mutandis apply to
a company secretary in practice conducting secretarial audit
under section 204.

Conclusion

The Companies Act, 2013 is all set to bring a paradigm shift
in the Indian corporate world and widen the horizon of
various professionals. It has given due recognition to the
profession of company secretaries. Company secretaries
will constitute a vital link between the company, its Board of
Directors, shareholders, government and other regulatory
authorities.

Company secretaries, internal auditors and external auditors
are often viewed as traditional gatekeepers within the
corporate governance ecosystem. The proper functioning of
the corporate sector depends on good corporate governance
and good corporate governance depends on company
secretaries who, as gate keepers, must serve the interests
of the company and the society with honesty and integrity.

Company secretaries must serve the broader interests of the
public and contribute to promoting a culture of good
governance while they serve the interests of their clients. In
this context, gatekeepers in the discharge of their roles and
responsibilities must aspire to a higher standard of
professionalism beyond fulfilling the requirements of the law
and expectations of clients.

The ICSI must nurture its members in terms of capacity
building, improved skill sets and continuing education in the
new regulatory regime. The regulators, investors and the
corporate sector hope that the company secretaries will rise
to the occasion, face the challenges in corporate compliance
in letter and spirit of the law and usher in new standards in
corporate governance and compliance.
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Company Secretary’s Exalted Role

The Companies Bill, 2012 as passed by both the Houses of Parliament and assented as the
Companies Act, 2013, at last has conferred the belated recognition to the Company Secretaries in the
corporate world and reinforced the adage that a Company Secretary is not a luxury but a necessity.

The Origin

T

he Ministry of Corporate Affairs deserves accolades for
ushering a new Companies Act, replacing the moribund
Act of 1956, and encompassing a comprehensive
Corporate Governance model. While there are several
revolutionary and innovative provisions in keeping with
the globalized economy, the position of Company
Secretary has been elevated to an enhanced pedestal
by not only emphasizing his traditionally acknowledged
role as a PRINCIPAL OFFICER, but endowing him with
the responsibility of widened COMPLIANCE functions.
The growing significance of compliance functions arising

>

Past President, The Institute of Company Secretaries of India.
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out of the Enron, WorldCom and Satyam scams has
created a new awakening in the corporate world, and it
is a tribute to the profession that Company Secretaries
have been entrusted with the task to handle this
emerging responsibility.

Elevation of the Position of
Company Secretary

The journey of the Company Secretary has been a long and
arduous one. The Companies Act 1956 defined in Section
2(45) ‘Secretary’ as an individual to perform the duties of a
secretary and any other purely ministerial or administrative
duties. The Companies Act, 2013 under section 203(1) has
accorded an exalted status to the Company Secretary
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bracketing him as a key managerial person along with the
Managing Director/CEO. Company Secretary's appointment
under the new Act will be effected only by means of a resolution
of the Board of Directors.

Thus the profession of Company Secretaries has climbed the
top of the professional ladder in these last 57 years, a situation
never contemplated by the Founding fathers. Far from being
dubbed as a subordinate officer, he is now elevated as a key
managerial personnel, superseding his recognized role as a
Principal Officer. In the early nineteenth century the functions
of the company secretary as contemplated by the Acts were
administrative and not managerial, and the secretary should
not assume an executive or managerial power in the absence
of express authority. Lord Esher, M.R. in Barnett v. South
London Tramways Co. (1887) 18 Q.B.D. 815 held the view that
a Secretary is a mere servant. Even in 1928 the House of Lords
in J.C. Houghton and Company v. Nothard, Lowe and Wells
Ltd (1928) L.R. (A.C.) 1 reaffirmed the earlier view that as an
arrangement which was entered into by the company was not
ratified by the company through its Board, it was not authorized
by the respondent company.

From 1887 to 1906 Courts had uniformly taken the view that a
company secretary fulfils a very humble role and had no
authority to make any contract on behalf of the company. A
striking departure was made in Panorama Developments
(Guildford) Ltd v. Fidelis Furnishing (1971) when Lord Denning
and Lord Justice Salmon enhanced the company secretary’s
status by stating thus: “Times have changed; a company
secretary is a much more important person nowadays than he
was in 1887. He is an officer of the company with extensive
duties and responsibilities. He is no longer a mere clerk...He is
certainly entitled to sign contracts in the administrative side of
the Company'’s affairs...”

Lord Salmon after caricaturing in similar terms the office of
secretary stated that “the secretary is the chief administrative
officer of the company”.

A further recognition of the position of the Secretary came in
the Supreme Court’s decision in Turner Morison v. Hungerford
Investment Trust, AIR 1972 SC. In this case the secretary was
held responsible for all the costs of a litigation in which he had
signed the plaint.

Reasons for the Transformation

There are several reasons for this change in the status of
company secretaries. Firstly, the major impetus for economic
development in the less developed countries came at a time
when large scale changes in technology were already under
way. The main thrust of economic development came from
Companies which were not only able to exploit the new
technology but were managed by groups of men well versed in
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» from 1887 to 1906 Courts had uniformly
taken the view that a company secretary
fulfils a very humble role and had no
authority to make any contract on behalf of
the company. A striking departure was made
in Panorama Developments (Guildford)

Ltd v. Fidelis Furnishing (1971) when Lord
Denning and Lord Justice Salmon enhanced
the company secretary's status.

the associated industrial technologies. The Company
Secretaries in large companies took on gradually the functions
of coordinators of the multitudinous subordinate executive
decisions. Secondly the rapid change in the character of social
and economic policy aligned with the policy of economic
development in our country has cast additional responsibilities
on the corporate sector. Company Secretaries thus have to pay
due regard to the impact of multiple factors on the internal
administration of these companies.

Emergence of the ICSI

The need for developing the profession of company secretaries
was widely recognized in the country culminating in the
Government of India setting up in 1960 an Advisory Board to
evolve and implement a Government Diploma in Company
Secretaryship. The Advisory Board comprised of eminent
experienced Company Secretaries from leading Business
Houses in India. They formulated the syllabus for the company
secretary examinations to be conducted for the first time in
India, and the successful candidates were awarded Government
Diploma in Company Secretaryship (GDCS). The first such
examination was conducted in 1961. It was this essential
groundwork in the early sixties that provided the necessary
foundation for the present fledgling Institute of Company
Secretaries of India. When the nucleus of GDCS Members
were available during the period of 8 years, the Government
set up on 4 October 1968 the Institute of Company Secretaries
of India as a Section 25 Company. The Institute so set up
assumed control of all the functions which the Government was
carrying out for conducting the examinations for Company
Secretaries. As this form was temporary in character, in line
with the status of the other two professional institutes namely
ICAI and ICWAI, the Government converted the Institute as a
Statutory Institute in 1980 under an Act of Parliament.

Statutory Recognition

Even prior to the conversion of the Institute as a Statutory body
in 1980, the Government held the baby in its cradle and issued
instructions to all Ministries/Departments in the Central
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Government to appoint GDCS holders as Company Secretaries
in all the Public Enterprises. This was a major thrust and
initiative in positioning indigenous company secretaries in the
Public Sector in India. This led to the insertion of Section 383A
in the Companies Act by the Amendment Act of 1975 providing
for mandatory appointment of Company Secretaries in
companies having a paid up capital of Rs 25 lakhs and above.

With corporate governance gaining ascendancy all over the
world following a series of corporate frauds compliance with
corporate governance norms have been made mandatory.
Renowned Committees such as Cadbury Committee, Sarbanes
Oxley Committee, Kumarmangalam Birla Committee, Naresh
Chandra Committtee, to name a few, all unanimously advocated
stringent corporate governance norms, many of which are now
in the new Companies Act, 2013.

Indeed, the Cadbury Committee has eloquently emphasized
the significant role of the Company Secretary in company
management thus :“The company secretary has a key role in
ensuring that board procedures are both followed and regularly
reviewed. The Chairman and the board will look to the company
secretary for guidance on what their responsibilities are...and
how these should be discharged. All directors should have
access to the advice and services of the company secretary
and should recognize that the chairman is entitled to the strong
and positive support of the company secretary in ensuring the
effective functioning of the board”.

Compliance Certifications

The second innings of the company secretary as a practitioner
is the most innovative and pioneering initiative of the profession.
The first such, provision in Section 383A of the Companies Act
1956 requiring every company with a paid up capital of less
than Rs 5 Cr. but exceeding Rs 10 Cr. was to obtain a
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certificate from a practicing company secretary on compliance

with the provisions of the Companies Act. This has since been

enlarged where the practicing company secretary is now

authorized to :

1. issue pre-certification of various e-forms/LLP Forms/DIN
certification

2. certify compliance with Buy Back of Securities Rules 1999

3. appear before the National Company Law Appellate
Tribunal, Company Law Board, Tax Authorities, Reserve
Bank of India, Enforcement Directorate, Competition
Commission, Export Import Authorities, and SEBI.

These areas have been incorporated in section 204 of the
Companies Act, 2013 providing for secretarial audit in
companies of a particular size by a company secretary in
practice.

SEBI in exercise of its power under Clause 49 of the Stock
Exchange Listing Agreement has already gone ahead in
stipulating several of the unanimous recommendations of the
above Committees. The stringent compliance norms and
penalties for failure to comply have cast additional responsibility
on the Company Secretaries, with the result that the Practicing
Company Secretaries have now established themselves as an
important aid for CG compliance. The Act under section 204 is
mandating all listed and other companies of a particular size to
annex to their Board Report, a secretarial audit report from a
practicing company Secretary. In doing so, India has
outperformed all other countries in the world and would be the
first country in the world to introduce Secretarial Audit, a
concept alien to the rest of the world.

The new Act further specifies under section 205 the functions
of the Company Secretaries.

Positioning as Key Managerial Personnel

It must thus be acknowledged that the new Act seeks to
strengthen the position of the Company Secretary, and
according him the status of a Key Managerial Personnel is the
icing on the cake. The Secretary for a long time has been the
Cinderella of the corporate scene. The specialization of a
Company Secretary is now unique because it now not only fits
him in the generalist role which will enable him to take into
account all segments of a Company’s business, but also
makes him directly responsible to administer the various
corporate laws. He is not merely to ensure compliance but also
assist the Management in taking a total view of all the issues
that arise in a Company.

Cinderella has at last been liberated. Fortunately the
Companies Act, 2013 at last has conferred the belated
recognition to the Company Secretaries in the corporate
world and reinforces the adage that a Company Secretary is
not a luxury but a necessity.
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The Companies Act:

Article

The main problem with the new definition of the term ‘subsidiary company’ is section
2(87) (ii), according to which if one company “exercises or controls more than one-half
of the total share capital either at its own or together with one or more of its subsidiary
companies”, the other company will be treated as the former's subsidiary. The
shortcomings in the new definition are outlined here.

ection 2(87) of the Companies Act, 2013 which defines the
expression “subsidiary company” reads thus:

“subsidiary company” or “subsidiary”, in relation to any other
company (that is to say the holding company), means a company in
which the holding company—

(i) controls the composition of the Board of Directors; or

(i) exercises or controls more than one-half of the total share
capital either at its own or together with one or more of its
subsidiary companies:

Provided that such class or classes of holding companies as
may be prescribed shall not have layers of subsidiaries beyond
such numbers as may be prescribed.

Explanation.—For the purposes of this clause,—

(a) acompany shall be deemed to be a subsidiary company of the
holding company even if the control referred to in sub-clause (i)
or sub-clause (ii) is of another subsidiary company of the
holding company;

(b) the composition of a company’s Board of Directors shall be
deemed to be controlled by another company if that other

>
Past President, The Institute of Company Secretaries of India.
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company by exercise of some power exercisable by it at its
discretion can appoint or remove all or a majority of the
directors;

(c) the expression “company” includes any body corporate;

(d) “layer”in relation to a holding company means its subsidiary or
subsidiaries.

The main problem with the new definition is section 2(87) (ii),
according to which if one company “exercises or controls more than
one-half of the total share capital either at its own or together with
one or more of its subsidiary companies”, the other company will be
treated as the former’s subsidiary.

Firstly, the construction is grammatically wrong. While control of
share capital is the correct construction, exercise of share capital is
wrong. The word “exercise” is often used in relation to voting power.
It is absurd to say that one company exercises more than half of the
total share capital of the other company. Therefore, “exercises more
than half of the voting power” should have been provided.

One of the principal rules of statutory interpretation is ‘the literal

rule’, i.e. words that are reasonably capable of only one meaning
must be given that meaning whatever the result. Secondly, it is
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against the principles of statutory interpretation to insert any words
in a statute. “It is a corollary to the general rule of literal construction
that nothing is to be added to or taken out from a statute unless
there are adequate grounds to justify the inference the legislature
intended something which it omitted to express.’ Long ago an
English Judge had said: “If the words of the statute are in themselves
precise and unambiguous, then no more can be necessary than to
expound those words in their natural and ordinary sense. The words
themselves do alone in such cases best declare the intent of the law
giver.”

“If the words used are capable of one construction only then it would
not be open to the Courts to adopt any other hypothetical
construction on the ground that such construction is more consistent
with the alleged object and policy of the Act”.®

It is contrary to all rules of construction to read words into an Act
unless it is absolutely necessary to do so.” Section 7 of the
Arbitration and Conciliation Act 1996 requires an arbitration
agreement to be “signed” by both parties. The Supreme Court
refused to read in the words “signed on each page and stamped.™
The judge may read in or read out words which he considers to be
necessarily implied or surplus by words which are already in the
statute; and the judge has a limited power to add to, alter or ignore
statutory words in order to prevent a provision from being
unintelligible, absurd or totally unreasonable, unworkable, or totally
irreconcilable with the rest of the statute. In Becke v. Smith® it was
held: ‘It is a very useful rule, in the construction of a statute, to
adhere to the ordinary meaning of the words used, and to the
grammatical construction, unless that is at variance with the
intention of the legislature, to be collected from the statute itself, or
leads to any manifest absurdity or repugnance, in which case the
language may be varied or modified, so as to avoid such
inconvenience, but no further.*We cannot aid the Legislature’s
defective phrasing of an Act, we cannot add and mend, and, by
construction, make up deficiencies which are left there.”

Going by the abovementioned rules of interpretation, it would seem
that the words “exercises or” are inapposite surplusage and should
be ignored. The court is unlikely to add the words “one-half of the
total voting power” rather than ignoring the words “exercises or”.

Secondly, the expression “total share capital” is not defined and
hence both equity and preference share capital should be taken into
account. According to the definition in the 1956 Act, only when one
company holds more than half in nominal value of its equity share
capital of another company, that other company is treated as

>

' Maxwell on the Interpretation of Statutes, 12th edition, page 33.

2 Sussex Peerage case (1844) 11 CI&F 85.

3 Kanailal Sur v. Paramnidhi Sadhu Khan AIR 1957 SC 907, p. 910, per
Gajendragadkar J.

4 Great Offshore Ltd v. Iranian Offshore Engineering & Construction Company AIR
SCW 2008 2722.

5 (1836)2M & W 191,

5 The judicial committee in Crawford v. Spooner (1846) 6 Moore PC 1.
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»» Since preference shares do not have any
voting power unless they acquire voting
power due to non-payment of dividend for
the period specified in the law, it is absurd
to include preference share in the concept
of ‘control’ or exercise of voting power.
Nowhere in the world non-voting preference
shares are included in the definition of
‘exercise or control of voting power'. Had the
new provision provided for exercise or control
of more than half of the total voting power,
this problem could have been avoided.

subsidiary of the former. Since preference shares do not have any
voting power unless they acquire voting power due to non-payment
of dividend for the period specified in the law, it is absurd to include
preference share in the concept of ‘control’ or exercise of voting
power. Nowhere in the world non-voting preference shares are
included in the definition of ‘exercise or control of voting power’. Had
the new provision provided for exercise or control of more than half
of the total voting power, this problem could have been avoided.

Thirdly, it is not clear as to whether “total share capital” should be
taken as nominal capital or paid-up capital. In the current definition
it is clearly stated that a holding should hold more than half in
nominal value of equity share capital of the subsidiary.

Section 2(87) (ii) contemplates exercise or control of more than one-
half of the total share capital either at its own’ or together with one
or more of its subsidiary companies. The effect of this provision is
that if A Ltd and its subsidiary B Ltd hold together more than 50% of
the share capital of C Ltd, C Ltd will be treated as a subsidiary of A
Ltd. This clause reproduces though in a different language, the
provision in section 3(b)(ii) of the current section 4 and its effect is
that if B Ltd is a subsidiary of A Ltd and both together hold more
than 50% of the share capital of C Ltd, C Ltd will be a subsidiary of
A Ltd.

Moreover, according to clause (a) of the Explanation, a company
shall be deemed to be a subsidiary company of the holding
company even if the control referred to in sub-clause (i) or sub-
clause (ii) is of another subsidiary company of the holding company.

Clause (c) of the Explanation provides that the expression “company”
includes any body corporate. This is identical to what sub-section

<
7 The correct phrase is “on its own”.
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(5) of section 4 provides. Essentially, the companies contemplated
in section 4 as holding company and subsidiary company are
companies incorporated under the 1956 Act (or any of its
predecessors), for in both the expressions the term ‘company’
occurs. A body becomes a ‘company’ for the purposes and under
the 1956 Act, only if it satisfies the definition given in section 3 of the
1956 Act. Broadly speaking, a body formed and registered as a
company under the 1956 Act or any of its predecessors [mentioned
in section 3(1)(ii)], is a ‘company’. Hence, a company formed and
registered outside India is not a ‘company’ under and for the
purposes of the 1956 Act. It may be a ‘body corporate’, but not a
‘company’ as defined in section 3.

But sub-section (5) of section 4 contains a crucial provision. It, inter
alia, provides: “In this section, the expression “company” includes
any body corporate”. Thus, for the purposes of section 4, a body
corporate, which is not a company, is treated as a company, though
it is not a company as defined in section 3. The expression ‘body
corporate’, as defined in section 2(7), is of wide connotation. It
includes a company incorporated in India as well as a company
incorporated outside India. The effect of this provision is that a
company (or other body corporate) incorporated outside India will
be a body corporate under the 1956 Act and hence a holding
company or a subsidiary company in relation to a company
incorporated in India under the 1956 Act (or any of its predecessors).

The new definition does not contain a provision similar to that in
section 7(4) of the existing Act. The effect of this sub-section is that,
a private company incorporated in India which is a subsidiary of a
body corporate incorporated outside India, will get rated as a private
company if the entire share capital in the private company is not held
by that body corporate (whether alone or together with one or more
other bodies corporate incorporated outside India) and that body/
bodies corporate is/are a public company/public companies, as
defined in section 3(1)(iv) of the Act, if it was incorporated in India.

The omission of this subsection is likely to give rise to controversy
as to whether an Indian private company which is a subsidiary of a
foreign company (body corporate) would be treated as a subsidiary
of a private company or of a public company, because a foreign
company (which is a body corporate) is a ‘company’ only for the
purposes of the definition of ‘subsidiary’ in section 2(87) of the
Companies Act and not for the purposes of the definition of
‘company’ or the definitions of ‘private company’ and ‘public
company’. Therefore, the definitions of ‘company’, ‘private company’
and ‘public company’ given in the Indian Companies Act cannot
determine the status of a foreign company (whether it is a private
company or a public company) under the Indian Act. As a result, it
cannot be said that if a foreign company would be a public company
if it has been incorporated in India (which subsection (7) seeks to
clarify by a legal fiction).

According to section 2(71) of the new Act, “public company” means
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a company which is not a private company; Provided that a
company which is a subsidiary of a company, not being a private
company, shall be deemed to be public company for the purposes
of this Act even where such subsidiary company continues to be a
private company in its articles. Thus, a private company in India
which is a subsidiary of a public company will be treated as a public
company.

As a result, the question as to whether a company incorporated
outside India (which is a body corporate under the Indian Act)
should be treated as a public company or a private company and
how this should be determined, is a question that is going to create
controversies. And it cannot be said that all foreign companies
having subsidiaries in India should be treated as either public
companies or private companies.

There should have been either an incorporation of the contents of
sub-section (7) or some other explanatory provision in the new
definition clarifying as to what would be the status of a foreign
company whether a public or a private company and how it would
be determined. This is what sub-section (7) seeks to do and it helps
to avoid the confusion pointed out above.

The new definition provides that “such class or classes of holding
companies as may be prescribed shall not have layers of subsidiaries
beyond such numbers as may be prescribed.” The term ‘layer’ is
defined as (relation to a holding company) a subsidiary or
subsidiaries. Though not clear, it appears that the Central
Government will by notification prohibit a chain of subsidiaries (also
known as ‘step-down subsidiaries’) in the case of a certain classes
of companies. The intention of this provision is not known since the
Notes on Clauses do not throw any light on this. While constitutional
validity of this prohibition is questionable, there doesn’t seem to be
a justification in the current era of global business environment and
is therefore a retrograde step. Sometimes it is expedient to invest in
a subsidiary through a subsidiary while sometimes it becomes also
necessary by virtue of laws of foreign countries to invest in a local

subsidiary.
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Offences, Prosecution and Penalties _under the
Companies Act, 2013: An Analysis

> The provisions of the Companies Act, 2013 relating to offences, penalties and prosecution are
refreshingly different from the existing provisions. The Act testifies the fact that it is a re-codification in
the real sense of the term and aims to serve the corporates with greater freedom but with severe
consequences for non compliance. Public interest is also sought to be protected adequately.

INTRODUCTION
he efficacy of any statute depends upon the readiness
T with which the laws are enforced by punishing those
who violate the law. Needless to say that laws provide
regulatory mechanism to ensure that the activities, be it
economic or social, are carried on in an orderly manner
for the benefit of the country and its people. Non
compliance of law by any section of society will have
deleterious effect on the economy, particularly in the
case of economic legislations like the company law,
FEMA, Income tax Act etc. In order to check such
tendencies, penal provisions form an integral part of any
statute and they are administered by the courts, tribunals
etc. The more serious offences are considered as
criminal offences which, on conviction, will result in
either imprisonment for a definite term or fine or both.
Such offences are indulged in by some sections of our
society. Hence prosecution of such offenders require
greater degree of skill and preparation without which the
offenders will go scot free from the clutches of law.

Penal provisions under the
Companies Act, 1956

Past President, The Institute of Company Secretaries of India.
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The offences under the Act are criminal offences and are dealt
with as such. There is no structured mechanism for dealing
with such offences, both serious and non serious. This has
been remedied under the Companies Act, 2013 (the new Act)
in a most satisfactory manner. The Statement of Objects and
Reasons appended to the Bill, inter alia, provides for minimum
and maximum quantum of penalties for each offence with a
suitable deterrence for repeated defaults. The company is
identified as a separate entity for imposition of penalties apart
from the offenders. In case of fraudulent activities, provision for
recovery and disgorgement of asset has been provided. Levy
of additional fee in a non-discretionary manner for procedural
non compliance, such as late filing of statutory documents will
be provided through Rules to be prescribed.

Offences under the new Act

The following are the broad categories of offences recognised
and enforced under the new Act;

Offences by the officers who are in default [Section 2(60)]
There is a broad classification of managerial personnel who are
liable for penalty or punishment by way of imprisonment, fine or
otherwise. They are (i) whole-time directors,(ii) key managerial
personnel(KMP),that is, the CEO, or the managing director or
the manager, the Company Secretary, the Chief Financial
officer and such other directors as specified by the board in the
absence of KMP and charged with the responsibility of having
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to comply with the legal requirement, deemed director, that is,
any person whose advise is acted upon by the board, every
director who is aware of contravention of law by virtue of
receipt of board proceedings or participation therein without
raising any objection or where contravention has taken place
with his consent or connivance and in respect of issue or
transfer of shares of a company, share transfer agents,
registrars and merchant bankers to the issue or transfer.

There are a number of provisions in the new Act which specify
the “officer who is in default” as persons responsible for non
compliance of law, whether they are privy to the offence or not.
These offences are decided either by the adjudicating officer by
imposing fine and where penalty involves imprisonment and
fine, it will be decided by the Special Court.

Investigation of Offences by Serious Fraud Investigation
office (SFIO)

Section 212 provides for investigation into the serious offences
by a company on the basis of (i) a report by the Registrar or
Inspector under section 208, (ii) special resolution passed by a
company that its affairs have to be investigated,(iii) in public
interest or (iv) on request from any department of the Central
or State Governments.

SFIO set up by the Central Govt. is headed by a Director and
consists of such number of experts from (i) banking, (ii)
corporate affairs, (iii) taxation, (iv) forensic audit, (v) capital
market, (vi) information technology, (vii) law, or (viii) such other
fields as may be prescribed, appointed by the Central Govt.
from amongst persons of ability, integrity and experience. This
is a highly structured organisation and fully equipped to
undertake investigation into serious offences. It is” recognised
that efficacy of prosecution depends upon completeness of
investigation, more so when public interest is involved.

The offences covered (most of which are cognizable in nature)
are (i) furnishing of any false or incorrect particulars or
suppression of material particulars either before or after
incorporation of a company [Section 7(5)&(6) 1,(ii) criminal
liability for mis-statement in prospectus[Section 34], (iii)
fraudulently inducing persons to invest money [Section 36], (iv)
personation for acquisition of securities [Section 38], (v) issue
of duplicate share certificate with intent to defraud [Section
46(5)], (vi) transfer of shares by the depository or participant
with a view to defraud a person [Section 56(6)], (vii) concealment
and mis-representation in respect of reduction of share capital
[Section 140(5)], (viii) failure to furnish information called by the
registrar or where the business of the company is being carried
on for a fraudulent or unlawful purpose[Section 206], (ix)
furnishing false statement, mutilation, destruction of documents
{Section 229], (x) fraudulent application for removal of names
of companies from the register[Section 251(1)], (xi) fraudulent
conduct of business[Section 339(3)] and (xii) furnishing false
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There are a number of provisions
in the new Act which specify

the “officer who is in default”

as persons responsible for non
compliance of law, whether they are
privy to the offence or not. These
offences are decided either by the
adjudicating officer by imposing
fine and where penalty involves
imprisonment and fine, it will be
decided by the Special Court.

statement [Section 448].

Offences involving fraud

The above offences are covered by the term “fraud” which
includes in relation to a company, any act, omission,
concealment of any fact or abuse of position committed by any
person with the connivance in any manner to deceive, to gain
undue advantage from or to injure the interests of the company
or its shareholders or its creditors or any other person, whether
or not there is any wrongful gain or wrongful loss. Wrongful
gain means the gain by unlawful means of property to which
the person gaining is not legally entitled. On the other hand,
wrongful loss means the loss by unlawful means of property to
which the person losing is legally entitled (Section 447).

Grant of Bail

The above offences are cognizable and no person accused of
it should be released on bail or on his own bond, unless the
Public prosecutor is given an opportunity to oppose the
application for such release. In such an event, the court should
be satisfied that there are reasonable grounds for believing that
he is not guilty of such an offence and that he is not likely to
commit any offence while on bail. However, a person who is
under the age of sixteen years or is a woman or sick or infirm
person may be released on bail. The limitation aforesaid on
grant of bail is in addition to the limitation under the Cr .P.C or
under any other law for the time being in force.

Cognizance of offence

The Special Court is prohibited from taking cognizance of the
aforesaid offences except upon a complaint in writing made by
the (i) Director of SFIO or (ii) any officer of the Central Govt
authorised by a general or special order in writing. The officers
aforesaid should have in their possession material which
makes them believe(the reason for such belief should be
recorded) that any person has been guilty of the offence
aforesaid. Such person should be arrested and he should be
informed of the ground of such arrest. The person so arrested
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should be taken to the jurisdictional Judicial or Metropolitan
Magistrate within 24 hours of arrest excluding the journey time
from the place of arrest.

If so directed by the Central Govt, SFIO should submit an
interim report on the investigation to the Central Govt. On
completion of investigation, SFIO should submit to the Central
Govt the investigation report. A copy of such report may be
obtained by any person concerned by making an application to
the court. On scrutiny of the report, the Central Govt may direct
the SFIO to initiate prosecution against the company and its
officers or employees who are connected with the affairs of the
company, by filing the investigation report with the Special
Court for framing of charges. The report so filed shall be
deemed to be a report filed by a police officer under section
173 of the Cr.P.C.

Any investigation by SFIO or any other action taken under the
Companies Act,1956 should continue to be processed under
that Act as if the said Act had not been repealed. Where SFIO
is investigating any offence under the new Act, any other
investigating agency, State Govt, Police, Income tax, having
information or documents in respect of such offence should
provide all such information or documents to the SFIO.
Similarly SFIO may also share the information with it to the
authorities aforesaid.

Investigation into the affairs of the company in other cases
(Section 213)

Sections 213 to 218 prescribe detailed procedure for investigation
into the affairs of a company taking care to see that the
investigating agency has full powers to conduct a proper inquiry.
These are enumerated in the following paragraphs.

Eligibility

One hundred members holding not less than one tenth of the
total voting power in the case of a company having share
capital or not less than one fifth of the persons on the register
of members in the case of a company having no share capital
and supported by the evidence that they have reason for
conducting investigation into the affairs of a company or on the
basis of an application made by any other person(this may be
by non-members) that circumstances exist suggesting that the
() business of the company is being conducted to defraud the
creditors, members or for a fraudulent or unlawful purpose or in
any manner oppressive of its members or that company was
formed for any fraudulent or unlawful purpose, (ii) the persons
connected with the formation of a company or management of
its affairs are guilty of fraud, misfeasance or other mis-conduct
towards the company or its members, (iii) the members of the
company have not been given all the information with respect
to its affairs including calculation of commission payable to a
managing or other director or the manager of the company,
then the Central Govt, after giving a reasonable opportunity of
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being heard, that the affairs of the company ought to be
investigated by an Inspector, shall appoint one or more
competent persons as Inspectors to investigate into the affairs
of a company in respect of such matters and report thereon to
the Central Govt. Only an individual and not a firm or body
corporate can be appointed as Inspectors.

Result of Investigation

After investigation by the Inspector, if it is proved that the
business of the company is being conducted in the manner
aforesaid, then every officer of the company who is in default
or the persons connected with the formation of the company or
management of its affairs are punishable for fraud in the
manner prescribed by section 447.

Security Deposit

Where the Central Govt has ordered investigation into the
affairs of a company or in pursuance of an order made by the
Tribunal, the Central Govt may, before appointing an Inspector,
require the applicant to give security deposit not exceeding
Rs25,000 as it may think fit, for payment of costs and expenses
of investigation. Such security deposit will be refunded to the
applicant if the investigation results in prosecution(section 214).

Investigation into the ownership of a company

If the Central Govt is of the opinion that it has reason to do so,
may appoint one or more Inspectors to investigate and report on
matters relating to the company and its membership for the
purpose determining the true persons who are financially
interested in the success or failure of the company, whether real
or apparent or who have controlling or material influence on the
policy of the company. Such an appointment may also be made,
if the Tribunal during its proceedings, direct that the membership
of the company have to be investigated. While appointing an
Inspector, the Central Govt may define the scope of investigation,
the matters and the period to which it should extend and may
also limit the investigation to matters connected with particular
shares or debentures. The scope of investigation may also
extend to inquiring into the existence of any arrangement or
understanding, whether observed or likely to be observed in
practice and which is relevant for the purpose of investigation.

Powers of the Inspector

The Inspector has the power to direct a company to preserve
and produce to an Inspector or any person authorised by him
all books and papers relating to the company or other body
corporate as may be required. The Inspector may require any
other body corporate to furnish such information or such books
and papers to him, if they are relevant for the purpose of
investigation. The Inspector should not keep in his custody the
books and papers for more than 180 days and he should return
the same to the company. He may again requisition the books
and papers of the company, if so required for further
investigation.
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An Inspector may examine on oath any of the officers and
employees of the company under investigation including
former officers and employees of such company. He may also
examine any other person with the prior approval of the Central
Govt. In the case of investigation by SFIO, the Inspector
requires the approval of the Director of SFIO.

The Inspector being an officer of the Central Govt has the
power of a civil court under C.P.C regarding discovery and
production of books of accounts and other documents,
summoning and enforcing the attendance of persons and
examining them on oath, inspection of any books, registers etc.
Disobedience of orders of the Inspector by any director or the
officer is punishable with imprisonment extending to one year
and with fine of Rs 5,000 but it may extend to rupees one lakh.

If a director or any officer is convicted of an offence under this
section, they shall be deemed to have vacated their office and
they are also disqualified from holding any office in the
company.

The officers of the Central Govt, State Govt, Police or statutory
authority are required to assist the Inspector for the purpose of
Inspection, inquiry or investigation, with the prior approval of
the Central Govt.

The Central Govt may enter into an agreement with the Govt
of a foreign state on reciprocal basis for the purpose of
extending assistance for any inspection, inquiry or investigation,
subject to the corresponding law in that state.

If in the course of investigation an application is made to the
competent court in India by an Inspector about the existence of
an evidence in a country or place outside India, the court may
issue a letter of request to a court or authority outside India
which may be forwarded by the Central Govt. This will enable
the Inspector to examine the person orally who is acquainted
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with the facts and circumstances of the case, record the
statement of such person and forward copies of such evidence
to the court in India. All such statement or document are
deemed to be evidence collected during the course of
investigation.

If so required and the Inspector considers expedient to
investigate into the affairs of a related company, he may do so
() in regard to that company’s subsidiary or holding company
or its subsidiary,(ii) any other body corporate which is managed
by any person as managing director or manager at the relevant
time,(iii) any other body corporate whose board consists of
nominees of such company or accustomed to act in accordance
with the directions or instructions of any such company or any
of its directors,(iv) the inspector may also examine any person
who at the relevant point of time was the company’s managing
director or manager or employee with the prior approval of the
Central Govt.

If the Inspector has reason to believe that the books & papers
relating to a company are likely to be destroyed, mutilated,
altered, falsified, he may enter the premises of such company
to seize the same required by him or take copies thereof. The
limitation is that the Inspector should return the seized books
and papers not later than the conclusion of the investigation.
The provisions of the Cr.P.C. will apply in respect of search
and seizure.

The Tribunal may issue an order freezing the assets of the
company, if there is a reasonable ground to believe that the
transfer, disposal of funds, assets are likely to take place which
is prejudicial to the interests of the company or its shareholders
or creditors or in public interest. In case of default the company
is punishable with fine of not less than one lakh of rupees but
it may extend to Rs 25 lakhs.

If the Tribunal is of the opinion that it has reason to believe that
the facts about the securities issued or to be issued by a
company cannot be found unless restrictions are placed, it may
by order direct that the securities shall be subject to such
restrictions as it may deem fit.

The Inspector, if so directed by the Central Govt, shall submit
an interim report and on conclusion of the investigation, the
final report to the Central Govt. A copy of the report may be
obtained by making an application to the Central Govt. The
Central Govt may prosecute the company and others that an
offence has been committed which is criminally triable.

Mediation and Conciliation of Disputes
(Section 442)

Any of the parties to the proceedings may, at any time, during
the course of such proceedings before the Central Govt, the
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The offences under this Act are triable by the Special Court for the area in
which the registered office of the company is situate and in relation to which the
offence is committed. Where there are more than one Special court for such
area, the High Court shall specify one of them for the purpose of trial,

Tribunal, or the Appellate tribunal, apply to these authorities in
such form and with such fee as may be prescribed for referring
the matter pertaining to such proceedings to the Mediation and
Conciliation panel in which case the Central Govt, the Tribunal
or the Appellate Tribunal shall appoint one or more experts
from the panel maintained by it. It is also provided that the
Central Govt should maintain a panel of experts to be called as
Mediation & Conciliation panel, consisting such number of
experts having such qualification as may be prescribed for
mediation between the parties during the pendency of any such
proceeding before the Central Govt, or the Tribunal or the
Appellate Tribunal under this Act.

Appointment of Company Prosecutors
(Sections 443 - 446)

The Central Govt may appoint generally or for any specified
class of cases in any local area, one or more persons as
Company Prosecutors for the conduct of prosecution arising
out of this Act and persons so appointed shall have all the
powers and privileges conferred by the Code on Public
prosecutors appointed under section 24 of the Code.

The Central govt may, in any case arising out of the new Act,
direct any Company Prosecutor or authorise any other person
to present an appeal from an order, other than High Court, and
the appeal presented by such Prosecutor or other person shall
be deemed to have been validly presented to the appellate
court.

The provisions of section 250 of the Cr.P.C. shall apply, mutatis
mutandis, to compensation for accusation without reasonable
cause before the Special Court or the Court of Sessions. The
court imposing any fine may direct that the whole or any part
thereof shall be applied in or towards payment of costs of the
proceedings or in or towards payment of reward to the person
on whose intimation the proceedings were instituted.

Establishment of Special Court
(Sections 435 to 440)

Another novel feature of the Act is the establishment of Special
Courts for providing speedy trial of offences under this Act. The
Central Govt may, by notification, establish or designate as
many Special Courts as may be necessary. Such a court shall
consist of single judge appointed by the Central Govt with the
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concurrence of the Chief Justice of the High Court within
whose jurisdiction the Judge to be appointed is working. A
person is not qualified to be appointed as aforesaid, unless he
is, immediately before such appointment, holding office of a
Session Judge or Additional Sessions Judge, as such judges
alone can impose punishment by way of imprisonment
authorised by law, as per section 28 of the Cr. P.C.

The offences under this Act are triable by the Special Court for
the area in which the registered office of the company is situate
and in relation to which the offence is committed. Where there
are more than one Special court for such area, the High Court
shall specify one of them for the purpose of trial.

Where a person accused of an offence is forwarded to a
Magistrate, such Magistrate may authorise the detention of
such person in such manner as he thinks fit for a period not
exceeding 15 days in the whole, where the Magistrate is a
judicial Magistrate. The period of detention shall not be more
than 7 days, if the Magistrate is an Executive Magistrate.
Where detention is not considered necessary, either upon or
before the expiry of the period of detention, such person may
be forwarded to the Special Court having jurisdiction. The
Court, upon perusal of the police report, may take cognizance
of the offence without the accused being committed to it for
trial. It may also try an offence under the Cr.P.C. other than an
offence under this Act.

The Special Court, if it thinks fit, can try an offence in a
summary manner in the case of an offence ( not involving
punishment of imprisonment for a term exceeding three years)
in which case no sentence of imprisonment for a term
exceeding one year shall be passed. However, during the
summary trial, if it appears to the Special Court that
imprisonment for term exceeding one year may have to be
passed or otherwise, it may after hearing the parties, record an
order to that effect and thereafter recall any withesses who
may have been examined and proceed to re-hear the case as
a regular trial.

The High Court has all the powers conferred by Chapters XXIX
and XXX of the Cr P.C. as if the Special Court were a court of
Sessions trying cases within the local limits of jurisdiction of the
High Court.

The provisions of the Cr.P.C. shall apply to the proceedings
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before a Special Court and the said court is deemed to be a
Court of Sessions and the person conducting the prosecution
before such court shall be deemed to be a Public prosecutor.
(Section 438).

Every offence under this Act (except the offences involving
investigation by SFIO) shall be deemed to be non-cognizable
within the meaning of the said Code. No court shall take
cognizance of an offence alleged to have been conducted by
any company or any officer thereof except on a complaint in
writing of the Registrar, a shareholder of a company or of any
person authorised by the Central Govt. However, in the case of
offences relating to issue and transfer of securities, non
payment of dividend, cognizance of such offence can be taken
by the court on the complaint in writing by a person authorised
by SEBI.

Where a complaint is lodged by the Registrar or by a person
authorised by the Central Govt, the personal presence of such
person before the court shall not be necessary, unless the
court requires the presence of such person at the trial.

In respect of an offence under this Act which is triable by a
Special Court shall, until a Special Court is established, be
tried by a Court of sessions exercising the jurisdiction over the
area, notwithstanding any thing contained in the Cr.P.C. This
shall not affect the powers of the High Court for transfer of
cases from a Sessions Court.

This section is a re-enactment of section 621A of the Companies
Act,1956 and provides for composition of certain offences
involving imposition of fine as punishment. This is a beneficial
measure and provides a silver lining for settlement of offences
out of court and takes away the need for prosecution by the
Central Govt.

Any offence punishable with fine only is compoundable in
accordance with the procedure laid down in the new Act, either
before or after institution of any prosecution. An offence is
compoundable by the Tribunal where the maximum amount of
fine which may be imposed does not exceed Rs 5 lakh. The
authority to do so is either the Regional Director or any officer
authorised by the Central Govt as may be specified. However,
the specified sum should not exceed the maximum amount of
fine which may be imposed for the offence. Any additional fee
already paid is deductible from the sum payable under
compounding facility.

There are two exceptions which do not qualify for compounding
and they are (i) in the case of a company in respect of which
investigation has already been initiated or is pending, (i) any
offence committed by a company or its officers within a period
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of three years from the date on which a similar offence was
compounded. After the expiry of three years such an offence is
treated as a fresh offence.

A simplified procedure is laid down for giving effect to the
compounding of an offence. Every application is required to be
made to the Registrar who shall forward the same, together
with his comments, to the Tribunal or the Regional Director as
the case may be. Where an offence has been compounded
before institution of prosecution, no such prosecution will be
instituted. However, where compounding is made after
institution of prosecution, such compounding should be brought
to the notice of the court by the Registrar in writing. On filing of
such notice, the company and its officers shall be discharged
from the prosecution. This is subject to the company or its
officers filing any document or return as the case may be in
fulfilment of legal obligation.

In the case of an offence punishable with imprisonment or fine
or with both, compounding may be permitted by the Special
Court. However an offence punishable with imprisonment only
or with imprisonment and fine is not compoundable, as they are
serious offences.

Punishment for fraud (Section 447)

Fraud is punishable with imprisonment for a term of not less
than six months but it may extend to ten years. The liability
towards fine is not less than the amount involved in the fraud
but it may extend to three times the amount. Where the fraud
involves public interest, the imprisonment shall not be less than
three years. This is without prejudice to the repayment of any
debt involved in fraud.

Fraud is comprehensively defined to include (i) any act,
omission, concealment of any fact or abuse of position
committed by any person, with the connivance and with intent
to deceive, to gain undue advantage or injure the interests of
the company or its shareholders or creditors, (ii) wrongful gain
means the gain by unlawful means of property to which the
person gaining is not legally entitled, (iii) wrongful loss means
the loss by unlawful means of property to which the person
losing is legally entitled.

Punishment for false statement (Section 448)

Any person making a statement which is false in any material
particular knowing it to be false or omission to make material
fact knowing it to be material, in relation to any return, report,
certificate, financial statement, prospectus statement or other
document required by the provisions of this Act or the rules
made there under, the punishment for the same is as

applicable for fraud.
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Punishment for false evidence (Section 449)

If any person intentionally gives false evidence upon any
examination on oath or solemn affirmation authorised under
this Act or in any affidavit, deposition or solemn affirmation in
or about the winding up of any company, he shall be punishable
with imprisonment for a term which shall not be less than three
years but it may extend to seven years and with fine which may
extend to rupees ten lakh.

Punishment where no specific penalty or punishment is
provided (Section 450)

If a company or any officer of the company or any other person
contravenes any of the provisions of proposed Act or the rules
there under or any condition, limitation, or restriction subject to
which any approval is given or granted for which no penalty or
punishment is provided elsewhere, then the company and
every officer thereof who is in default or such other person is
punishable with fine extending it to rupees ten thousand and
where the contravention is a continuing offence, with a further
fine extending it to rupees one thousand for every day during
which the contravention continues.

Punishment in case of repeated default (Section 451)

In the case of repeated default committed for the second or
subsequent occasions within a period of three years, the
company and every officer thereof who is in default is
punishable with twice the amount of fine for such offence, in
addition to any imprisonment for the same.

Punishment for wrongfully withholding of property
(Section 452)

If any officer or employee of a company wrongfully obtains
possession of any property including cash or having such
property wrongfully withholding it or knowingly applies it for the
purpose other than expressed or directed in the articles and
authorised by this Act, then he shall, on the complaint of the
company or any member or creditor or contributory there of, be
punishable with fine of not less than rupees one lakh but it may
extend to rupees five lakh. The court trying an offence may
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also order restoration of property and in default there of, the
person is punishable with imprisonment for a period of two
years.

Punishment for improper use of the word “limited” or
“private limited” (Section 453)

If any person carries on trade or business under the name or
title of which the word “limited” or the words “private limited” or
any construction or imitation thereof, unless duly incorporated
with limited liability or as a private company with limited
liability, as the case may be, is punishable with fine of not less
than rupees five hundred but it may extend to rupees two
thousand for every day during which that name or title has
been used.

Adjudication of Penalties (Section 454)

This is a novel feature. The Central Govt may, by an order
published in the Official Gazette, appoint as many officers of
the Central Govt, not below the rank of Registrar, as Adjudicating
Officers for adjudging penalty under this Act in the prescribed
manner. The regulations in this behalf are as under: While
appointing adjudicating officers, the Central Govt shall specify
the jurisdiction of each of them. The adjudicating officer may,
by an order impose the penalty on the company and the
officers in default stating the non compliance or default under
the relevant provisions of this Act.Before imposing penalty, the
adjudicating officer should give a reasonable opportunity of
being heard to the company and the officer who is in default.
Any person aggrieved by an order made by adjudicating officer
may prefer an appeal to the Regional Director having jurisdiction
in the matter. Every appeal shall be filed within sixty days from
the date of receipt of a copy of the order. The R.D. after giving
the parties to the appeal an opportunity of being heard pass
such order as he thinks fit confirming, modifying, or setting
aside the order appealed against. Where the company does
not pay the penalty imposed by A.O. or R.D. within a period of
ninety days from the date of receipt of the order, the company
is punishable with fine which shall not be less than rupees
twenty five thousand but it may extend to rupees five lakh.
Where an officer of the company who is in default does not pay
the penalty within a period of ninety days from the date of
receipt of a copy of the order, such officer is punishable with
imprisonment for six months or with fine of not less than rupees
twenty five thousand but it may extend to rupees one lakh or
with both.

Conclusion

The provisions of the new Act are refreshingly different from
what is provided for in the Companies Act of 1956, both
structurally and otherwise. The new Act testifies to the fact that
it is a re-codification in the real sense of the terms and aims to
serve the corporates with greater freedom but with severe
punishment for non compliance. The public interest is also
sought to be protected adequately.
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Independent Directors
Role and Responsibilities under the

Companies Act, 2013

> With a view to ensure better corporate governance the Stock Exchange Listing
Agreement requires the appointment of independent directors on the boards of
listed companies. Going further the Companies Act, 2013 has made it mandatory
for companies to appoint independent directors and has also prescribed the
requisite qualifications. This article elaborately explains the implications of the new

provisions relating to independent directors.

efforts are always on to find solutions to the various
intractable problems faced by the world from time to time.
However, the million dollar question is of finding the
perfect solution to the problem on hand. This is easier
said than done, but the quest to find the right answer
continues. Today the corporate sector constitutes the
backbone of the economy. With huge public funds riding
on its back and involving the interests of multiple
stakeholders, directly and indirectly, the corporate sector
carries a huge responsibility on its shoulders. Whether the
corporate sector will discharge its obligations effectively is
an issue that has been engaging the best of minds in India
and abroad.

E very problem has a solution or so it is believed. Therefore,

During the last decade, Corporate Governance has become one
of the most widely discussed topics in the business world, in India

>
* Former Member, Central Council of the ICSI.
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as also in countries like the United States of America and United
Kingdom. As stated by the Narayanamurthy Committee Report,
“Corporate Governance is about ethical conduct in business.
The Corporate Governance is beyond the realm of law. It stems
from the culture and mindset of management and cannot be
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While there can be no denying the
fact that the expertise and experience
of an independent director would prove
immensely useful to the company on
whose board he is a director, he also
has to be the conscience keeper of

the stakeholders by ensuring that the
decisions taken by the board are in the
larger interest of the company and

not merely in the interest of the
promoter group.

regulated by legislation alone”. As Martin Luther King, Jr. once
remarked “Morality cannot be legislated, but behaviour can be
regulated. Judicial decrees may not change the heart, but they
can restrain the heartless”.While it is recognised that ethical
Corporate Governance cannot be really enforced by law, it
cannot be left totally to the whims and fancies of individual
conduct to the detriment of larger interest.

Therefore, continuous efforts are being made to effect changes
in the applicable laws so as to improve the standards of
Corporate Governance. In a way it can be said that the
Companies Act, 1956, was perhaps the first enactment
responsible for introducing some form of corporate governance
for all types of companies. Similarly, the listing agreement
brought in a modicum of corporate governance specifically
applicable to listed companies only.

For many years the listing agreement was primarily meant to
ensure that every listed company protected the interest of its
shareholders by ensuring certain minimum compliances like timely
dispatch of share certificates, annual accounts, dividend, etc. At
the same time every listed company was under obligation to keep
the stock exchanges in the know about any information that could
have implications on the financial health of the company.

For the first time, as a result of the Kumar Mangalam Birla
Committee Report, the term ‘Independent director’ became a part
of corporate lexicon. To give legal character to the newly
introduced concept and to make it compulsory for the listed
companies, SEBI effected changes in the listing agreement by
introducing a new clause in the form of clause 49, exclusively
devoted to Corporate Governance. Clause 49 also prescribes
several other requirements, Audit Committee being the most
important. The thrust of this article is confined to the role of
independent directors in the scheme of corporate governance
and more particularly, the provisions contained in the recently
passed Companies Act, 2013 (the new Act).
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Interestingly, though the concept of independent directors was
brought into force so far as listing companies are concerned, no
specific definition of the term “independent director” exist in the
Companies Act, 1956 (the Act). The Birla Committee put the
onus on the management to decide as to whether a particular
director was an independent director or not for meeting the
requirements as stipulated in clause 49.

Subsequently, the issue of definition of ‘independent director’
was considered by the Naresh Chandra Committee. The
Committee took note of the prevailing scenario in the Indian and
the international corporate sector, including the various
international definitions of the word ‘independence’. After going
through the various guidelines and taking cognizance of different
factors, the Committee arrived at a definition of independent
directors. Even this definition is not specific in nature, but it is
more in the nature of a code comprising of seven points. In fact,
it would seem that the Committee was unable to define the term
‘independent director’ and instead it provided an explanation
specifying negative covenants / disqualifications, absence of
which would qualify a person to become an independent director.

Thereafter, the Committee appointed under the chairmanship of
Mr. Narayanamurthy has also given a definition to the term
“independent director”, which is on the lines of the one given by
the Naresh Chandra Committee.

To redress the shortcoming in the Act so far as the subject of
independent directors is concerned, the Government has
incorporated Section 149 in the new Act that defines the term
‘independent director’. Although, in reality, the said section does
not define the term ‘independent director’ it mentions several
negative attributes or disqualifications which would render a
person incapable of being appointed as an independent director.

Who is an independent director and what is meant by an
independent director? Do we mean a person who is independent
of the influence of the promoters and the management or is he
a person who does not care about the management and is
always in an adversarial roles? Or is he a person of experience
and expertise whose wise counsel will be available for the benefit
of the company? Well, keeping in view the role and responsibilities
an independent director is expected to perform, it would be fair to
say that he or she will be an amalgam of all these and much
more.

While there can be no denying the fact that the expertise and
experience of an independent director would prove immensely
useful to the company on whose board he is a director, he also
has to be the conscience keeper of the stakeholders by ensuring
that the decisions taken by the board are in the larger interest
of the company and not merely in the interest of the
promoter group.
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While performing the role expected of him, there is every
possibility that he could fall foul of the promoter group who has
the control over the board and in such a situation his mettle will
be tested. The law expects him to stand up for what is right in
the circumstances; in case it is not possible for him to convince
others of his views, it will be his duty to ensure that his dissent is
recorded in the minutes of the proceedings of the board meeting.

It is an accepted fact that it is not easy to define an ‘independent
director’, but the new Act has attempted to provide a definition
by stipulating for the first time, the qualities and qualifications that
a person should have to make that person eligible for appointment
as independent director rather than listing the grounds of
disqualification as has been the case before.

Section 149(6) of the new Act prescribes several qualifications
expected of an independent director in relation to a company.
One requisite is that he should be a person of integrity. On
first thought it may sound ludicrous that it is necessary to specify
that a person wanting to be an independent director should be a
man of integrity, because it should be without saying that every
person on the board of a company should be a man of integrity.
Unfortunately, experience indicates that many directors over
the years have failed in discharging their fiduciary duties;
perhaps that is why the lawmakers have felt the need to provide
in law that such a person should be a man of integrity. However,
at the same time it should be noted that ethics and morality
cannot be legislated though ethical standards of conduct may be
specified by the law. As if the so many qualifications listed in the
clause are not enough, the Government has kept for itself the
residuary power to prescribe such other qualifications as the
Government may deem fit. One can only hope that the additional
qualifications that may be prescribed by the Government should
not make the task of getting independent directors still more
difficult.

The ten requisites mentioned in Section 149(6) of the new Act
for eligibility to be an independent director indicates the intent of
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the Government to ensure that an independent director is not
only a capable and experienced person, but he should not have
any material pecuniary or other relationship with the company
that would come in the way of his discharging his duties without
fear or favour.

In the existing Act there is no provision for appointment of
independent directors; it is only the listing agreement which
provides for the same. Strictly viewed, under the Act, except for
the managing and whole-time directors, all the other directors
being non-executive directors, also called ordinary or part-time
directors, enjoy similar status and responsibilities. Therefore, one
could wonder as to the exact nature of the role to be played by
independent directors. One thing that is certain is that the
success of the system of corporate governance is directly
dependant upon the discharge of duties by the independent
directors. Onerous responsibilities have been laid on the
shoulders of independent directors and they are expected to play
the assigned role effectively.

Schedule 1V of the new Act provides a comprehensive code for
independent directors covering the following aspects:

I. Guidelines of professional conduct: An independent director
is required to uphold ethical standards of integrity and probity and
work objectively and constructively while exercising his duties.
He is expected to act in a bona fide manner in the interest of the
company and devote sufficient time and attention to his
professional obligations for informed and balanced decision
making. At the same time he should not abuse his position and
must refrain from any action that would lead to loss of his
independence. He is under an obligation to assist the company
in implementing the best corporate governance practices.

Il. Role and functions: The role that he has to play includes
bringing an independent judgment to bear on the Board’s
deliberations especially on issues of strategy, performance, risk
management, resources, key appointments and standards of
conduct. In addition, he is also expected to bring an objective
view in the evaluation of the performance of the board and the
management. He has to scrutinize the performance of the
management in meeting agreed goals and monitor the reporting
of performance and ensure the integrity of financial information,
financial controls and the systems of risk management. He has
a role to play while fixing the remuneration of executive directors
and key managerial personnel and plays a prime role in
appointment and removal of executive directors, key managerial
personnel and senior management.

Ill. Duties: The Schedule has stipulated thirteen different duties
to be performed by an independent director. Some of the duties
include:(1) Regularly updating and refreshing the skills,
knowledge and familiarity with the company; (2) Strive to attend
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The most revolutionary provision is the one that requires the performance evaluation of
independent directors. As of now there is no formal requirement for conducting any evaluation
of non-executive directors or independent directors. The evaluation of independent directors
has to be done by the entire Board of Directors, excluding the director being evaluated.

and participate actively in all meetings of the Board and the
committees and general meetings.(3) Keep well informed about
the company and the external environmentin which it operates.
Interestingly, the list of duties also stipulates that an independent
director should not unfairly obstruct the functioning of a proper
Board or committee. He is also expected to pay attention and
ensure that adequate deliberations are held before approving
related party transactions and assure himself that the same are
in the interest of the company. He has to ensure that the
company has an adequate and functional vigil mechanism and
also has to ensure that the interests of a person who uses such
mechanism are not prejudicially affected on account of such use.
He cannot disclose confidential information, including commercial
secrets, technologies, unpublished price sensitive information,
etc., except as required by law.

IV. Manner of appointment: For the first time the law stipulates
that a formal letter of appointment has to be given to an
independent director mentioning all those items stated in item (4)
of this clause in the schedule.

V & VI Re-appointment & Resignation or removal: For the first
time the law makes a provision about resignation by a director
including an independent director and in the process has
removed the prevailing ambiguity in the law.

VIl. Separate meetings: An interesting duty that has been cast
upon the independent directors is that they will have to hold at
least one meeting in a year, without the attendance of non-
independent directors and members of management. The
objective of such a meeting being to afford an opportunity to the
independent directors to review the performance of the company,
flow of information from the management to the Board, etc.lt is
expected that such a meeting must be attended by all the
independent directors of the company.

VIll.Evaluation mechanism: The most revolutionary provision
is the one that requires the performance evaluation of independent
directors. As of now there is no formal requirement for conducting
any evaluation of non-executive directors or independent
directors. The evaluation of independent directors has to be done
by the entire Board of Directors, excluding the director being
evaluated. The Board will keep in view the report of performance
evaluation while determining the suitability of extending or
continuing the term of appointment of the independent director.
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A food for thought that arises from the duties cast upon an
independent director under the new Act is, whether casting such
onerous duties upon the independent directors would act as a
deterrent for persons who would like to put themselves up for
appointment as independent directors as they would be wary of
the enormity of the role being assigned to them under the new
law without adequate legal protection.

There is a provision in Schedule IV regarding the manner of
appointing an independent director, but Section 150 of the new
Act stipulates that an independent director has to be selected
from a data bank maintained by authorised bodies / institutions.
Such bodies / institutions will be notified by the Government. It is
only to be hoped that the Government will not have any direct role
in the appointment of independent directors. An independent
director shall hold office for a term up to five consecutive years on
the Board of a company. However, he will be eligible for
reappointment on passing of a special resolution by the company;
disclosure to that effect has to be made in the Board’s report
about the intention to re-appoint such independent director.

Quality never comes cheap; senior professionals need to be
remunerated adequately for the time spent by them for the
company, etc. It is true that if the remuneration is too low, very
few worthwhile professionals or other capable persons would be
willing to spend time on the company boards. At the same time,
there is a fear that if the remuneration is too high there is every
risk of independence being compromised and defeating the very
purpose of appointing an independent director. Hence, it is a
classic hen and the egg story. Then there is the question of loss
making companies, sick companies, unknown unlisted public
companies, etc. Will they be able to afford so many independent
directors? And even if they pay adequately, how many persons
would be interested in becoming independent directors on the
boards of such companies? There is a real need for the
authorities to give a proper thought to these issues so that the
main objective is not defeated.

Independent directors are expected to perform twin functions as
members of the board of a company. On the one hand they have
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to participate in the proceedings of the board, while at the same
time they are expected to perform the oversight function and
ensure that all the decisions are taken in the larger interest of all
the stakeholders. However, a question that needs to be addressed
in this context is about the degree of involvement of an
independent director in the affairs of the company and the liability
that is fastened on his shoulders. There has been a demand in
certain quarters, particularly from the Chambers, that independent
directors be given protection from legal proceedings.There is no
doubt that an independent director would have limited interaction
with a company on whose board he is a director, but in the eyes
of law that would not matter. As pointed out by the Naresh
Chandra Committee, any infringement by an independent director
is treated akin to that by an executive director. The Committee
did recommend that independent directors need to be exempted
from the applicability of certain laws.

Section 149(8) of the new Act states that the company and
independent directors shall abide by the provisions specified in
Schedule V. Section 149(12), inter-alia, states that
notwithstanding anything contained in this Act an independent
director shall be held liable, only in respect of such acts of
omission or commission by a company which had occurred with
his knowledge, attributable through Board processes, and with
his consent or connivance or where he had not acted diligently.
This in a way limits the scope of offences for which an
independent director can be personally held liable. However, it
is imperative that independent directors act diligently while
discharging their duties and be conscious and cautious when it
comes to giving consent to any proposal, else they will have to
be prepared to face the consequences of their actions. At the
same time, it is evident that by using a phrase like ‘attributable
through Board processes’, law has left room for vagaries of
interpretation and consequent uncertainties. It would have been
better if the provision was made more specific and direct in
nature. Further, although, the law is attempting to limit the scope
of offences in respect of independent directors, at the time of
prosecution, all directors irrespective of their category are issued
summons. It is only after leading evidence that a conclusion is
drawn whether the independent director was diligent in the
discharge of his duties or not and that whether he had acted in
a bona fide manner or not. However, till such a conclusion is
drawn, the independent director suffers a lot of inconvenience
and embarrassment which is avoidable.

Even if all the listed companies which are required to have
independent directors, on their boards have done so, would that
automatically result in better Corporate Governance? Will such
boards ensure that there would be no recurrence of Harshad
Mehta and Ketan Parekh and NSEL scams? Quite unlikely. If
legal provisions alone could change the scene, then India should
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have been miles ahead of all the countries as India is one of the
most legislated countries in the world. Therefore, it would be
extremely short sighted or even naive to believe that a mere
provision in the law for appointment of directors would achieve
miracles. As mentioned earlier, law by itself can only render a
limited assistance. Mere provision or even actual appointment of
independent directors would not solve all the problems of the
corporate sector nor will it mean a quantitative jump in Corporate
Governance. Eventually it would depend not only on the quality
and calibre of the independent directors but also on the
commitment of the managements toward independent directors.
Therefore,it is necessary to take a rational and holistic view of the
issue rather than believing that independent directors would
prove to be a magical wand.

It would be tempting to believe that all the ills plaguing the
corporate sector will vanish if companies have independent
directors on their boards as envisaged in the new Act. There is
no doubt that the Government has done a commendable job by
enacting adequate provisions in the Act specifying the definition,
role and responsibilities of independent directors. However, the
way the role of independent directors has been advocated during
the last decade, it would convey an impression that good
corporate governance is self sustaining and once the companies
have independent directors on their board then automatically
everything will be hunky dory.

The new Act mandates that every listed public company shall
have atleast one third of its total number of directors as
independent directors. The Central Government will prescribe
the minimum number with respect to unlisted public companies.
Private companies are not required to have independent directors.
However, it is a misnomer to presume that independent directors
are the sole answer for corporate governance and that only
public companies require corporate governance. All companies,
whether public or private, are required to conduct their affairs in
a proper and transparent manner. The key to successful
corporate governance lies in the commitment of the management
of a company to achieve the same.

A question that comes to one’s mind in this context is,
notwithstanding the best management practices, can companies
be insulated from the prevailing economic, political and social
environment of the country? Can independent directors help
create an island of purity in the midst of a cesspool full of dirt and
filth all around? After all, to an extent the practices prevalent in
the corporate sector are nothing but the reflection of ethics and
morality prevailing in the society. For independent directors to
really succeed and make corporate governance what it should
be, then apart from the promoters’ attitude, there has to be
ethical conduct in public life which should be the norm and not an
exception. Otherwise we will have the odd lotus surrounded by
filth all around us.
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New Company Legislation — Directors

> The provisions of the Companies Act, 2013 relating to the appointment of directors their role,
duties, responsibilities, powers and the regulations subject to which they have to perform their
duties in a company have been elaborately discussed here.

C

ompanies incorporated under any company legislation
obtaining at the time and place of their incorporation are
bodies corporate and are artificial persons in the eyes of
law. It has of necessity to act through human beings. The
general meeting comprising of all members which sets
out the overall objectives and policies of a company, is
one of the three organs of a company. The Board of
Directors, being the second organ of a company,
translates the objectives and policies set out by the
general meeting into action points for implementation
thereof by the third organ namely the employees, of the
company. As regards outsiders the Directors of a
company are agents of the company but in relation to
shareholders of the company they are to some extent
trustees of the company to the extent they hold the
properties of the company for their benefit. After various
attempts, the first of which commenced in the year 1993,
the Government achieved success in the year 2013 in
legislating a new Companies Act (the Act), which received
the assent of the President of India on 29th August 2013
and has been christened as Companies Act, 2013 (18 of
2013). The Act, probably will be put into force early in
2014. 1t is proposed to discuss in this Article the
appointment of directors who constitute the Board of
Directors, the second and very important organ of a
company, their role in a company, their duties and
responsibilities, their powers and the regulations subject
to which they have to perform their duties in a company,
etc. as stipulated in the new Companies Act.
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Number of Directors

Under Section 149 of the Companies Act, 2013, every company
is required to have a Board of Directors consisting of individuals
as directors. Section 2(10) defines the Board to mean the
collective body of directors. It has been stipulated that directors
should be individuals, i.e. natural persons. To some extent the
office of director, is office of trust and there should be somebody
readily available who can be held responsible for the failure to
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carry out the trust and it might be difficult to fix the responsibility,
if the director was a corporation or an association of persons.
[Oriental Metal Pressing Works (P) Limited v. Bhaskar Kasinath
Thakoor, [1961] 31 Comp. Cas 343 (SC)]. Section 149 further
stipulates that a public limited company should have a minimum
of three directors, a private limited company should have a
minimum of two directors, one director in the case of a ‘one
person company’ and a maximum of 15 directors for all the
companies. Where necessary, the ceiling on the number of
directors could be pierced by passing a special resolution. It
should be noted that the aforesaid ceiling of 15 directors would
not be a bar for the appointment of Directors by State Financial
Corporations, State Bank of India and its subsidiaries, Nationalised
Banks and Life Insurance Corporation of India, because the
enactment under which or by which they are constituted have
overriding effect and confer on the respective institutions this
power in spite of provisions to the contrary in any legislation or
document. Approval of the Central Government under section
259 of the Companies Act, 1956 (the Current Act) has been
dispensed with. Also the said section 149 postulates that a
company should have at least one director who has stayed in
India for a period of not less than 182 days in the previous
calendar year. This requirement has been inserted in the Act
keeping in mind the number of companies incorporated in India
by companies incorporated abroad which have all directors
resident abroad, so as to ensure that a company has at any time
a director who is resident in India so that he can be made
responsible for any defaults committed by it. This requirement
has to be complied with by existing companies existing within
one year of the enforcement of the Act. This clause further
requires listed companies and such class of companies as may
be prescribed to have a woman on their Board.

Appointment of Directors

Directors of companies are appointed by the following:
(@) The promoters

(b) The General Meeting

(c) Small shareholders

(d) The Board of Directors

(e) BIFR

(f) National Company Law Tribunal

(g) Lenders and State Financial Corporations, etc.

The power to appoint directors, of course, with the exception of
appointing authorities mentioned in (e) and (f) above has to be
spelt out in the Articles of Association. In respect of the
authorities mentioned at (g) above, while the foregoing is the
general rule, power to appoint directors has been conferred on
certain lenders and State Financial corporations, Life Insurance
Corporation of India, State Bank of India and its subsidiaries, all
Nationalised banks by the enactments by which they are
constituted, on the Boards of Companies to which they have
extended financial facilities. The said Acts override the position
set out above.
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> Under Section 168(3) of the new Act if
all the directors of a company resign or
vacate their offices as directors, then the
promoters are empowered to appoint
the required number of directors who
will hold office till directors are elected
at the general meeting. No time limit
has been stipulated for appointment of
directors by general meeting.

The Promoters

Under Section 152 of the new Act, first directors of a company
until they are appointed by the general meeting could be named in
the Articles of Association. In the absence of any provision relating
to the first directors in the Articles, subscribers to the Memorandum
of Association who are individuals would be deemed to be the First
Directors. The promoters decide the provisions in the Memorandum
and Articles and also subscribe to the Memorandum and Articles
of Association. Hence it could be said that the promoters have a
role in the appointment of first directors.

Under Section 168(3) of the new Act if all the directors of a
company resign or vacate their offices as directors, then the
promoters are empowered to appoint the required number of
directors who will hold office till directors are elected at the
general meeting. No time limit has been stipulated for appointment
of directors by general meeting. By implication the appointment
has to be made sufficiently before the due date of the annual
general meeting held first after the resignation or vacation of
office as director referred to above so that the company
concerned could comply with the requirement of retirement of
directors under section 168. The number of directors who could
be so appointed should not exceed the effective quorum required
for a meeting of the Board. This is a welcome provision which will
remove unexpected complications in a company resulting from
the resignation or vacation of office, by all directors.

General Meeting

Under Section 152 not less than two-thirds of the total number
of directors have to retire by rotation and have to be appointed by
the general meeting. In default of any provisions to the contrary
the remaining directors and all the directors of a private limited
company have also to be appointed by the general meeting. The
implication of this requirement is that not more than one-third of
the total number of directors in a public limited company and all
the directors in a private limited company could, by having
suitable provisions in its Articles of Association, be appointed by
other interests. The managing director, whole-time director,
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independent director, nominee directors of lenders and other
institutions could be accommodated within the aforementioned
stipulation of “not more than one-third of the total number of
directors”. As the tenure of appointment of an independent
director under section 149 of the new Act is five years he will not
be counted as a director liable to retire by rotation for the
purposes of ceiling and appointment referred to above.

Small Shareholders

Under Section 151 of the new Act, a listed company may have
a director appointed by the small shareholders in such manner
and with such terms and conditions as may be prescribed. For
this purpose a small shareholder would mean a shareholder
holding shares of the nominal value of not more than twenty
thousand rupees or such other sum as may be prescribed. The
reference is to shares and therefore holding of preference
shares also should be taken into account. It is not clear as to
how holdings in multiple accounts by a shareholder should be
considered for determining whether he is a small shareholder or
not. This has been made clear by an explanation appended to
section 152(6). In keeping with the objective of this provision it
would be appropriate if the holdings under multiple accounts
were aggregated. Holdings of a shareholder under joint accounts
need not be aggregated unless the other joint holders are
common.

Board of Directors

Casual Directors

Vacancies may arise in the Board of Directors by death,
resignation or otherwise amongst the directors liable to retire by
rotation. Unfortunately there is no provision in the Act as to how
such vacancies could be filled in. In the existing Act section 262
provides for such contingencies. In the absence of any provision
similar to section 262, there is no other way but to allow these
vacancies to lapse and Board taking recourse to the appointment
of additional directors in such situations.

Additional Directors

Section 161 of the new Act provides that the Board of Directors
of a company through a suitable provision in its Articles of
Association could be conferred with the power to appoint any
person other than the one who fails to get appointed as a
director in a general meeting as additional director. Such an
additional director, would hold office up to the date of the next
annual general meeting or the last date on which the annual
general meeting should have been held, which ever is earlier.
The portions highlighted above are deviations from the provisions
in this regard contained in section 260 of the present Act. This
disqualification, i.e. if he fails to get elected as a director in a
general meting, would visit a person if he fails himself to get
appointed as a director at any general meeting in the past.

Alternate Directors
Section 161 of the new Act provides that powers could be
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conferred on the Board for appointment of a person who is not
already an alternate director of any other director of the company
by having a suitable provision in the Articles or by a resolution
passed by a company in general meeting, as an Alternate
director of any other director, to act as such, for the other
director during his absence for a period of not less than three
months from India. The requirement of single alternate
directorship and absence from India are the deviations from the
existing provisions of section 313. In view of this deviation it
should be noted that a person could hold only one alternate
directorship in a company. This section also provides that no
person could be appointed as an alternate to an independent
director unless, he is qualified to be appointed as an independent
director. As is currently the position the alternate director would
cease to be in office if the original director returns to India. As
has been held by the Bombay High Court in Naina D. Kamani v.
Janson Engineering and Trading P. Ltd, [2011] 167 Comp. Cas
89 (Bom): the alternate director would vacate his office of
director only if and when the original director returns to India for
a length of time and not on a short visit on social or other
engagements.

Nominee Directors

Under section 161 (3) of the new Act, even nominee directors
have to be appointed by the Board of its Directors. Under the
present Act there is no such requirement. On nomination the
nominee director from the date of nomination can take his seat
on the Board. It is not known why this requirement has been
inserted. In view of this new requirement, if the institution
nominating the nominee director withdraws the nomination the
director concerned has to resign from the Board. At times this
may create complications if the nominee director for any reason
refuses to resign. This requirement could have been avoided. It
needs no reiteration that, such an appointment could be made,
only against the one-third the total number of directors of a
company and if there is a provision in the Articles of Association
of the company concerned in this regard.

BIFR

Under section 17(4) of the Sick Industrial Companies (Special
Provisions) Act, 1985, the Board of Industrial and Financial
Reconstruction could appoint one or two special directors on the
Board of Directors of a sick industrial company under the
circumstances set out in the said sub-section. This overrides the
provisions in the Companies Act 1956 and any other law for the
time being in force or provisions in the Memorandum and Articles
of Association of the sick company concerned. Such special
directors could be appointed even if the sick industrial company
concerned has already fifteen directors, i.e. the ceiling prescribed
under the Act, and are not liable to retire by rotation or counted
in the total number of directors liable to retire by rotation, etc.
This power would automatically stand withdrawn from the date
the Sick industrial Companies (Special Provisions) Repeal Act,
2003 is put into force.
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National Company Law Tribunal

Under Section 242(2)(k) of the new Act the Tribunal may appoint
such number of persons as directors, who may be required to
report to the Tribunal on such matters as the Tribunal may direct.
This is a new provision. There are no overriding provisions
governing this appointment. The Tribunal being clothed with the
powers of the Court will, it is hoped that while appointing such
directors it would take care of this deficiency and provide for
such matters in its order. It should be noted that the Tribunal
could not supersede the Board of Directors of a company and
constitute a new set of directors. In this respect the new Act
seeks to strengthen the democratic right of the shareholders.
Further under section 408 of the existing Act, the Central
Government has been clothed with powers to appoint with the
approval of the Company Law Board directors on the Boards of
companies under the circumstances and for the purposes
detailed in that section. Such a director need not hold
qualification shares, if any, prescribed under the Articles of
Association of the company concerned, will not retire by rotation
and will not be counted for the purposes of determining the
directors liable to retire by rotation. Such a director will also not
be taken into account for the purpose of computing two thirds or
any other proportion of the total number of directors of the
company concerned. No similar power has been conferred on
the Central Government under the Act and as a consequence the
Central Government cannot appoint directors on companies in
the interest of the shareholders or public interest in cases of
mismanagement/oppression.

Lenders and State Financial
Corporations, etc.

Lenders who are generally financial institutions and Nationalised
Banks are conferred with the right to nominate directors on the
Boards of companies to which they have extended financial
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assistance either by the Act constituting them or under which
they are constituted or by an agreement entered into by the
institution concerned with the borrowing company/ies. The State
Financial Corporations which are associated with private sector
companies are also conferred with the right to nominate directors
on the Boards of such private sector companies. Some of these
institutions are constituted by separate enactments and some are
incorporated under the Company Legislation in force at the time
of their incorporation. In regard to former there are provisions in
the Acts constituting them, which are overriding in nature to
appoint directors on the Boards of assisted companies
notwithstanding the fact that on nomination the ceiling under the
Act would be pierced. Such directors are also not liable to retire
by rotation and also not to be taken into account for determining
the total number of directors liable to retire by rotation and they
need not own qualification shares, if any, prescribed under the
Articles of companies concerned. In the case of the latter they
are amenable to the provisions of the Act and they can be
nominated only if there is specific provision in this regard in the
Articles of Association of the company concerned. Even in their
cases, the persons nominated by the lenders have to be, as
noticed earlier, appointed by the Boards of such companies.

Qualifications for appointment as a director

The new Act has not prescribed any qualification for a person to
be appointed as a director of a company directly. Impliedly a
person cannot be appointed as a director unless he has a
Director Identification Number (DIN) as provided under section
152(3) of the new Act. Sections 153 to 159 of the new Act lay
down the procedure for obtaining DIN by a person, informing the
company in which he is a director, filing it with the Registrar and
quoting the said number in all documents and returns filed by him
as a director of the company concerned.

Apart from the above in Section 164 of the new Act the
qualifications of a director have been defined negatively. In
terms of the said clause a director should:

e Be of sound mind.

e Be solvent.

e not have applied for adjudication as an insolvent.

e not have been convicted by a court of any offence,
whether involving moral turpitude or otherwise, and
sentenced in respect thereof to imprisonment for not
less than six months and a period of five years have,
at the time of appointment, elapsed.

e not have been disqualified for appointment as a
director by any Court or Tr