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A few days ago, while penning my address for the younger 
brigade of this profession I had quoted the words of Oprah 

Winfrey. Her words that “Challenges are gifts that force us 
to search for a new center of gravity. Don’t fight them. Just 
find a new way to stand”; come across as befitting all of us 
as professionals trying to fit in the scenario of ‘new normal’. 
These words have appositely remained the guiding light of 
our Institute as well. 

And it is with this resolve to search new avenues, new 
opportunities, new possibilities and to develop new potentials 
and strengthen the old ones, that the Institute has undertaken 
all measures possible to stay committed to its vision, 
mission, motto and its responsibilities as regards its various 
stakeholders ranging from India Inc. to the Regulatory 
Authorities, and so on. 

INAUGURATION OF ICSI OVERSEAS 
CENTRE, UK

 

(The learned one, who wishes for more life, wealth and love 
shall bow his head before Lord Ganapati)

The welcome of Lord Ganesha with the celebration of 
Ganesha Chaturthi marks the beginning of festivities in the 
Indian mainland. Given that the blessings of the Lord himself 

are associated with new beginnings, it only seemed seemly 
that new beginnings at ICSI are made more auspicious in his 
presence and blessings.

 As an institute with a vision to be a global leader in promoting 
good corporate governance, it is only more than appropriate 
that we establish spaces and places in territories beyond 
home ground. 

It is with this intent and thought as well as keeping in view 
the expectations of all our stakeholders, I feel extremely 
elated and delighted to share that the Institute of Company 
Secretaries of India, your alma mater, is ready to usher in an 
era of not just good but best governance practices into the 
lush green lawns of London. 

After Dubai and USA, the inauguration of ICSI Overseas 
Centre in the heart of United Kingdom at London, can be 
well considered and connoted as a leap of good governance 
across boundaries and across borders. I am extremely 
certain and assured that this Centre inaugurated at the hands 
of Ms. Smriti Zubin Irani, Hon’ble Minister for Women & Child 
Development and Textiles and those to follow shall mark the 
beginning of a new phase and a new stint for not just the ICSI 
but all the governance professionals globally. 

WORLD SENIOR CITIZEN’S DAY
To me and to the entire professional fraternity, I guess, this 
must have been a first of its kind celebration. I, for one, was 

Dear Professional Colleague,

“The path is revealed in the treading.”
- Stephen R. Lawhead
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more humbled, than anyone else; for the celebration of the 
World Senior Citizen’s Day at ICSI was marked by phone 
calls to our senior professionals who had now become 
octogenarians. 

While on one hand a webinar was hosted with one of our Past 
President, CS D C Jain; I had the opportunity to have one-on-
one conversations through video calls with some of our most 
experienced minds and yet the youngest hearts of the ICSI. 
Their blessings, their words of support, a guidance here and 
an ear puling there; not only left me gratified to the core but 
at the same time filled me with zeal, vigour and passion to 
work with greater dedication towards the progression of this 
profession. 

Knowing fully well that no amount of words of appreciation can 
express our gratitude to these pillars of the Institute, yet the 
ICSI in a small attempt to express its best wishes is presenting 
these members Certificates of Appreciation for their continuous 
patronage with the Institute. My experiences of this memorable 
day could be summed up in the following words: 

ICSI PROGRESS REPORT (JANUARY-
JULY, 2020)
The words of the movie Spiderman that “With great power 
comes great responsibility”; have held wider connotation and 
significance in the real world. Taking decisions on behalf of 
and for more than 60,000 members, more than 3,00,000 
students and keeping in sight all other stakeholders may 
seem like great power from distance; but a closer look reveals 
the quantum of responsibility it carries and which call for a 
heightened sense of responsibility to hold the torch aloft.   

Given this responsibility of the Council towards all our 
stakeholders, that it was thought to share the Bi-annual 
Progress Report of the initiatives undertaken, the activities 
pursued, the decisions made and the achievements gained 
for the period ranging from January to July, 2020 by the 
Institute. 

The ICSI Bi-annual Progress Report which was released 
at the hands of Shri Rajesh Verma, Secretary, Ministry of 
Corporate Affairs on the occasion of the celebration of 74th 
Independence Day of the nation has been placed in this 
edition of Chartered Secretary as well as on the website of 
ICSI. 

When as an Institute, as an organisation primarily focused on 
promoting good governance, our attention and concentration 
is pinned on pursuing initiatives and activities promoting the 
highest levels of compliance, diligence, transparency and 
ultimately governance; it seems only fair that the same is 
pursued at our ends equally committedly.

I hope and believe that while plenty has been done in the 
months gone by, the months to follow shall witness all of us 
scaling greater heights together.    

FIRST CSEET 

These words of a renowned poet, quite stupendously explain 
the situation that all of us have been and especially the yet to 
become Governance Professionals had been facing amidst 
these times of pandemic. While having postponed more 
than once, it was indeed extremely delightful when the first 
Company Secretary Executive Entrance Test (CSEET) was 
successfully conducted through Remote Proctored Mode 
over two days on 29th August, 2020 and 31st August, 2020. 

Being the first CSEET to be conducted after the historic 
amendments in the CS Regulations, it is for the first time 
in the history of this Institute that an Examination has been 
conducted through remote proctored mode against the 
conventional mode of appearing from Examination and Test 
Centers. 

The CSEET while paving its way in the pages of history of 
the ICSI shall always be remembered for the portrayal of our 
strengths in unison to transform challenges into opportunities 
and reiterate faith in our commitments.

EXPANDING BOUNDARIES OF 
SECRETARIAL AUDIT
While the journey of Secretarial Audit so far has been fruitful 
and satisfactory, it has come across as an effective weapon 
to assure the regulators, generate confidence amongst 
shareholders, creditors and other stakeholders in companies; 
assuring the investors and instilling self-regulation and 
professional discipline in companies.

From being mandated for the material unlisted Indian 
subsidiaries by the Securities and Exchange Board of India 
to being extended to include companies on the basis of their 
outstanding borrowing commitments, the road travelled by this 
Audit has definitely expanded both horizontally and vertically.

All these and more is an evidence of the significance of both 
Secretarial Audit as well as the professionals entitled to conduct 
it. Even further it is a portrayal of immense faith in the profession 
in our roles as the right arm of the Regulatory Authorities in 
ensuring compliance with the law in true letter and spirit and 
facilitating governance for India Inc at the same time. 

While the edition that follows, would deliberate upon the 
expanding boundaries and extending horizons of Secretarial 
Audit, the same is a reminder for all of us as professionals 
and as guardians of governance that the responsibility 
endowed upon us is one requisitioning a joint effort to bring 
about a scenario where the highest standards of governance 
are pursued while keeping in sight the ultimate goal of making 
of a robust economy. For as we have always believed that,

“Together we can. Together we will.”

Happy reading !!! Yours Sincerely

CS Ashish Garg
President, ICSI
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IC
SI INITIATIVES UNDERTAKEN DURING THE 

MONTH OF AUGUST, 2020
INITIATIVES FOR MEMBERS
WEBINARS CONDUCTED DURING 
AUGUST, 2020
Webinars were conducted during the month of August, 
2020 on varied topics of professional interest for the 
holistic development of our members, students and other 
stakeholders:

	  Relaxations by SEBI during COVID -19 and 
SEBI(Alternative Investment Funds) Regulations, 
2012 

	 		Regulatory Regime for Nidhi Companies 

REPRESENTATIONS SUBMITTED DURING 
AUGUST, 2020
During the month of August, 2020, the following suggestions, 
views and representations were submitted to various 
Regulatory Authorities:

	 		Views and suggestions of ICSI on the Draft 
Petroleum and Natural Gas Regulatory Board 
(Gas Exchange) Regulations, 2020 - Submitted to 
Secretary, Petroleum & Natural Gas Regulatory 
Board on August 10, 2020.

 		Views and suggestions of ICSI on the Draft Central 
Electricity Regulatory Commission (Power Market) 
Regulations, 2020 - Submitted to Secretary, Central 
Electricity Regulatory Commission on August 14, 
2020.

	 		Views and suggestions of ICSI on the Draft Code on 
Wages (Central) Rules, 2020 - Submitted to Ministry 
of Labour and Employment on August 24, 2020. 

 		Representation submitted for making appropriate 
amendments so as to accommodate the ICSI UDIN 
and eCSIN Guidelines.

	 		Request for extension of time for holding of AGM.

 	 Request for amendment in section 137(1) of the 
Companies Act, 2013, enabling filing of financial 
statement within sixty days instead of the existing 
period of thirty days from the date of annual general 
meeting.

	 	 Representation submitted for Amendment in CSR 
provisions to introduce CSR Compliance Certificate.

 		Request for amendment in Rule 9 of the Companies 
(Appointment and Remuneration of Managerial 
Personnel) Rules, 2014 for enhancing scope of 
Secretarial Audit.

 	 Request for further amendment in Rule 8A of the 
Companies (Appointment and Remuneration of 
Managerial Personnel), 2014.

INDEPENDENCE DAY CELEBRATIONS 

As the norm has been, the Indian flag was hoisted high 
across the Headquarters, Regional Councils and Chapters of 
the Institute following the social distancing norms. 

Further celebrations of the 74th Independence Day of the 
nation were held through online mode due to Covid-19 
restrictions by way of a special webinar. The occasion was 
graced by the august presence of Shri Rajesh Verma, IAS, 
Secretary MCA and Shri Manoj Pandey, IRS, Joint Secretary 
MCA as the chief guest and special guest on the occasion. 
During the webinar, the Company Secretary Professionals 
and Officials from the Ministry of Corporate Affairs were 
honoured for their relentless efforts throughout the Covid-19 
lockdown. 

On the occasion of 74th Independence Day, following 
publications were released for the knowledge updation of the 
members and students:

	 		ICSI Progress Report (January-July, 2020)

 		Referencer on Boards’ Report 

 		Guide to Board Evaluation -

 		Insolvency and Bankruptcy Code, 2016

 		Insolvency and Bankruptcy Code, 2016 (Rules and 
Regulations): 

 		Final Word on IBC

 		IBC Learning Curves

 		Limited Insolvency Examination: Preparation Guide 

 		Compilation of 25 Info Capsules

 		Case Digest Series 3

 		Referencer on E-Form PAS-6 

COMPLIANCE SOFTWARE LAUNCHED 
FOR PCS
ICSI also announced the launch of Compliance Software for 
Practising Company Secretaries at the Webinar organized 
for celebrating the 74th Independence Day. The said software 
has been made available for free for the next 3 years to all 
PCS. Complinity is an integrated cloud-based Compliance 
Management Software for Practising Company Secretaries 
to help them manage their practice operations and manage 
their clients efficiently. Complinity will immensely help the 
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PCS to make the use of technology in Governance, Risk 
management and Compliance of their Clients. The PCS 
and can fully digitise and automating their practice through 
modules like Secretarial, Legal, Compliance, Contracts, 
Litigation, Time Sheets, Task Trackers and many more. PCS 
can register themselves at complinity.icsi.edu to create their 
free account from today.

SETTING UP OF ICSI OVERSEAS CENTRE 
AT LONDON, UK

The Institute of Company Secretaries of India inaugurated its 
third Overseas Centre at London, United Kingdom, on 24th 
August 2020, in the benign presence of Ms. Smriti Zubin Irani, 
Hon’ble Union Minister for Women & Child Development and 
Textiles. 

One of the main objectives of setting up this ICSI Overseas 
Centre at London is to strengthen the global outreach of the 
profession while augmenting the professional opportunities 
for ICSI members and students internationally. 

The ICSI Overseas Centre, London, UK will function from 
ICSI Overseas Centre, London, UK, 46 Hibernia Road, 
Hounslow, London TW3 3RY. The ICSI Overseas Centre, 
London shall facilitate the members & students residing in UK 
and will pave way for expanding the dimensions of corporate 
governance.

THREE DAYS ONLINE CERTIFICATE 
PROGRAM ON COMMERCIAL 
ARBITRATION AND CONCILIATION 

With the objective to enhance the knowledge & skillsets 
of members in the area of Arbitration & Conciliation, ICSI 
COE, Hyderabad successfully organized a three days 
online Certificate Program on Commercial Arbitration and 
Conciliation from 31st July to 2nd August 2020. More than 
60 participants from across India participated in this online 
program. Prof. (Dr) Kesava Rao, Vurrakula, Vice-Chancellor 
National University of Study and Research in Law, Ranchi 
during his keynote address appreciated the unique efforts 
taken by ICSI in training professionals and spoke on the need 
of inserting Arbitration Clauses in Commercial Contracts and 
their impact on Arbitral Proceedings. The sessions were made 
interactive with the application of case based discussions by 
the esteemed faculty members.

CELEBRATION OF WORLD SENIOR 
CITIZEN’S DAY 

The World Senior Citizen’s Day was celebrated on 21st 
August, 2020 with a host of activities. The Institute reached 
out to all its current members above the age of 80 years 
over phone to know about their well-being and whether they 
required any specific assistance. All the Regional Offices 
and Chapters were involved in the process. CS Ashish Garg, 
President, ICSI personally connected with several senior 
members through video calling.

A webpage was created on the Institute website for the 
occasion to recognize and acknowledge the contribution of 
the senior and active members over the years to the growth 
and development of the profession, to appreciate their 
accomplishments and achievements. Most of the senior 
members thanked the Institute profusely for this initiative and 
were overwhelmed.

A webinar was also organized wherein CS D.C. Jain, Past 
President-ICSI presided over as the chief speaker. The video 
of the programme is available at  https://www.icsi.edu/icsi-
super-senior-members-day/ 

ICSI ONLINE CRASH COURSES 

To develop necessary acumen and skills amongst the CS 
professionals during the pandemic situation worldwide, the 
ICSI has launched various certificate courses in the month of 
August, 2020 on pertinent topics which includes 

	 		Certificate Course on Cyber Security; 

 		Certificate Course on Independent Directors; 

 	 Certificate Course on Commercial Contracts 
Management; 

 		Certificate Course on RERA; 

 		Certificate Course on FEMA; 

 		Certificate Course on MSME; and  

 		Certificate Course on POSH. 

The registration for the said courses are open till 15th 
September, 2020. The above mentioned courses will be 
offered in online mode through web- based lectures and 
PPTs and study material in soft copy through ICSI- LMS 
portal. Assessment will also be done in online mode. More 
information about the courses is available at https://www.icsi.
edu/certificate-course/

Further, several short term crash courses have also been 
conducted by the Institute to provide a crisp and quick 
learning experience to the members since April, 2020. In 
that direction, two new crash course have been successfully 
conducted in the month of August namely 1) Crash Course 
on Corporate Restructuring and 2) Crash Course on 
Offences & Penal Provisions under CA, 2013. These Crash 
Courses comprises 5 days (upto 10 hours) of learning 
through web-based lectures and subsequent assessment  
in online mode.

ONLINE TRAINING PROGRAMME FOR 
EMPANELMENT OF PEER REVIEWERS

The 2nd Online training programme for empanelment of Peer 
Reviewers was organised on 22nd August, 2020. Around 
100 members participated in the training programme. The 
participants will be empanelled as Peer Reviewer subject 
to the fulfillment of criteria mentioned in the Guidelines for 
Peer Review of Attestation and Audit Services by Company 
Secretaries in Practice. 

CHARTERED SECRETARY | SEPTEMBER 2020 7
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IC
SI INITIATIVES FOR STUDENTS

FIRST BATCH OF 15 DAYS ONLINE EDP 
UNDER THE NEW TRAINING STRUCTURE 
AS PER CS AMENDMENT REGULATIONS, 
2020 ANNOUNCED
 Students under the Company Secretaries Amendment 
Regulations, 2020 are allowed to commence their 21 months 
Practical training after completion of 15 days EDP in online 
mode instead of One Month EDP as prescribed in regulation 
46 BB of the Company Secretaries (Amendment) Regulations, 
2020. However, they shall be required to complete the 
remaining 15 days of EDP in classroom mode within six months 
of commencement of their Practical training. The Institute in 
order to facilitate CS students, who wishes to switchover to 
new training structure, has announced the first batch of online 
15 days EDP from 1st September till 15th September, 2020.

FIRST CSEET CONDUCTED ON 29TH 
AND 30TH AUGUST, 2020 THROUGH 
REMOTE PROCTORED MODE
The first Company Secretary Executive Entrance Test 
(CSEET) was successfully conducted through Remote 
Proctored Mode over two days i.e., on 29th August, 2020 
and 31st August, 2020 wherein approximately 75% of the 
candidates appeared for the test. 
Being the first CSEET to be conducted after the historic 
amendments in the CS Regulations, it is for the first time in the 
history of this Institute that an Examination has been conducted 
through remote proctored mode against the conventional 
mode of appearing from Examination and Test Centers.  

CARRY FORWARD OF CSEET FEES 
PAID FOR AUGUST, 2020 SESSION TO 
NOVEMBER, 2020 SESSION
In view of the requests received from students on account of 
lack of internet connectivity and other technical issues, and to 
facilitate such candidates in the present times, the Institute has 
decided to grant benefit of carrying forward the credit of CSEET 
fees paid by the candidates for the August, 2020 session to 
November, 2020 session. Candidates willing to do so can avail 
the benefit by submitting a declaration in this regard. 

FREE ONLINE REFRESHER/DOUBT 
CLEARING CLASSES FOR STUDENTS 
APPEARING IN CSEET
ICSI organized free online Refresher/Doubt clearing classes 
for the students appeared in CSEET which was held on 29th 
August 2020. Classes were attended by students in large 
numbers and video lectures of classes were also uploaded at 
the YouTube channel of ICSI for the students who could not 
attend online classes.

TECHNICAL SESSION FOR CSEET 
STUDENTS
The Institute organized a technical session on ‘Requirements, 
Process, Dos and Don’ts’ for students who appeared in 

1st CSEET held on 29th August 2020. As the CSEET was 
conducted under the remote proctored pattern for the first 
time, students had lot of apprehensions and queries with 
respect to the pattern and requirements of the examination. 
To ease out their doubts and apprehensions, the technical 
session was conducted which was attended by students in 
large numbers.

ONLINE DOUBT CLEARING CLASSES 
FOR STUDENTS APPEARING IN 
DECEMBER 2020 EXAM
ICSI is conducting online doubt clearing classes for students 
appearing in December 2020 examination. Interested 
students can join these classes by remitting nominal fee at 
the link https://tinyurl.com/yxbu8jsg. Students can submit 
their queries/ doubts through google form which will be 
cleared by faculties online during the classes. The classes 
are commencing in the month of September.

STUDENT COMPANY SECRETARY AND 
CS FOUNDATION E-BULLETIN
The Student Company Secretary e-journal for Executive/ 
Professional programme students of ICSI and CS Foundation 
course e-journal for Foundation programme students of ICSI 
have been released for the month of August, 2020. The 
journal is available on the Academic corner of the Institute’s 
website at the link: https://www.icsi.edu/e-journals/

CSEET E-BULLETIN
The August issue of the CSEET e-bulletin covering the latest 
update on the subject on the CSEET is also placed on the 
ICSI Website. The same is available on the Academic corner 
of the Institute’s website at the link: https://www.icsi.edu/e-
journals/

ICSI INITIATIVES TOWARDS GST
Initiated from April, 2017, 37 issues of the GST Newsletter 
have been published in so far, with August, 2020 issue being 
the latest. 

IT INITIATIVES
	 		Migration of all the applications in the higher versions 

of windows which in turn also has higher versions of 
IIS. 

 		Application development of Amnesty Scheme under 
UDIN portal which is under testing phase and will be 
updated on production after the launch.

 		Security patch has been implemented in bill desk 
payment gateway system.

 		Development of Data extraction utilities for CSEET 
with photo/signature.

 		Established a bridge between CSEET portal and 
CSEET examination portal by sharing the data to 
conduct CSEET examination for the first session.

 		Migration of windows based RAS application to Web 
based CRAS application:

SEPTEMBER 2020 | CHARTERED SECRETARY8



Glimpses of ICSI Webinars

WEBINAR ON

WEBINAR ON

“REDEFINING LEADERSHIP & INAUGURATION OF ICSI OVERSEAS 
CENTRE LONDON, UK’’ HELD ON 24TH AUGUST, 2020

“EASE OF DOING BUSINESS’’ HELD ON  
1ST SEPTEMBER, 2020

Special Guest:
Ms. Smriti Zubin Irani, Hon’ble Union Minister for Women and Child Development and Textiles,  

Government of India

Addressed By:
Shri Rajesh Verma, Secretary, Ministry of Corporate Affairs, Govt. of India, Shri Manoj Pandey, Joint Secretary, 

Ministry of Corporate Affairs, Govt. of India, Shri Gyaneshwar Kumar Singh, Joint Secretary, Ministry of 
Corporate Affairs, Govt. of India, Shri K.V.R. Murty, Joint Secretary, Ministry of Corporate Affairs, Govt. of India

CHARTERED SECRETARY | SEPTEMBER 2020 9



Glimpses of ICSI Webinars

Addressed By:
Shri Rajesh Verma, Secretary, Ministry of Corporate Affairs, Govt. of India

Shri Manoj Pandey, Joint Secretary, Ministry of Corporate Affairs, Govt. of India
Shri S K Vashishtha, Deputy Secretary, Ministry of Corporate Affairs, Govt. of India

Chief Guest:
Shri Tejasvi Surya, Hon’ble Member of Parliament, Bengaluru

WEBINAR ON

WEBINAR ON
“REGULATORY REGIME FOR NIDHI  

COMPANIES’’ HELD ON 27TH AUGUST, 2020

“ANNUAL DAY CELEBRATION’’ OF ICSI BENGALURU  
CHAPTER HELD ON 30TH AUGUST, 2020

SEPTEMBER 2020 | CHARTERED SECRETARY10



Glimpses of ICSI Webinars

WEBINAR ON

WEBINAR ON

“FOUNDATION DAY PROGRAM’’ OF ICSI RAIPUR  
CHAPTER HELD ON 26TH AUGUST 2020

“RELAXATIONS BY SEBI DURING COVID 19 AND SEBI 
(ALTERNATIVE INVESTMENT FUNDS) REGULATIONS, 2012’’  

HELD ON 22ND AUGUST, 2020

CHARTERED SECRETARY | SEPTEMBER 2020 11



ICSI DELEGATION LED BY CS ASHISH GARG, PRESIDENT, ICSI MET SHRI RAJESH VERMA, IAS, 
SECRETARY, MCA TO DELIBERATE UPON THE ROLE OF GOVERNANCE PROFESSIONALS IN INDIA 

INC. AND PAVING THE WAY FOR NATION BUILDING

ICSI DELEGATION LED BY CS NAGENDRA D. RAO, VICE PRESIDENT, ICSI MET SHRI TEJASVI SURYA, 
HON’BLE MEMBER OF PARLIAMENT, BENGALURU SOUTH LOK SABHA CONSTITUENCY AND 

DELIBERATED UPON ROLE OF ICSI AS INDIA'S GST PARTNER AND OF CS PROFESSIONALS IN 
STRENGTHENING THE INDIAN ECONOMY

MEETING WITH DIGNITARIES

SEPTEMBER 2020 | CHARTERED SECRETARY12



The Institute celebrated the World Senior Citizen’s Day 
on August 21 with a flurry of activities. On this day, the 
Institute reached out to all its current members above the 
age of 80 years over phone to know about their well-being 
and whether they required any specific assistance. All 
the Regional Offices and Chapters were involved in the 
process. CS Ashish Garg, President-ICSI had personally 
connected with several senior members through video 
calling. 

A webpage was created on the Institute website for the 
occasion. The intent was to recognize and acknowledge 
the contribution of the senior and active members over the 
years to the growth and development of the profession, 

CELEBRATION OF WORLD SENIOR CITIZEN’S  
DAY HELD ON 21ST AUGUST, 2020

to appreciate their accomplishments and achievements. 
Most of the senior members thanked the Institute 
profusely for this initiative and were overwhelmed.

On the occasion, the Institute also organised a webinar 
in the afternoon for all the members of the Institute. CS 
D.C. Jain, Past President-ICSI was the chief speaker.   
CS Ashish Garg, President-ICSI and CS Nagendra 
D. Rao, Vice President-ICSI and CS B. Narasimhan, 
Council Member-ICSI also spoke on the occasion. The 
speakers thanked all the senior members who are still 
associated with the profession and the Institute and for 
their contribution and guidance and extended their best 
wishes. The video of the programme is available at the 
link: https://www.icsi.edu/icsi-super-senior-members-day/ 
and on the You tube. The Institute also plans to honour its 
current senior members of the age of 70 years and above 
with certificate of appreciation. 

CHARTERED SECRETARY | SEPTEMBER 2020 13
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Dear Professional Colleague 
 

SETTING UP OF ICSI OVERSEAS CENTRE AT LONDON, UK 
 
The Institute of Company Secretaries of India was established with the vision “to be a global 
leader in promoting good corporate governance”. Taking the vision forward as well as keeping 
in view the expectations of all our stakeholders, the ICSI embarked on its journeys of 
establishing Overseas Centres in UAE and USA.  
 
We share an extreme sense of elation to inform you that the Institute inaugurated its third 
Overseas Centre at London, United Kingdom, on 24th August 2020, in the benign presence of 
Ms. Smriti Zubin Irani, Hon’ble Union Minister for Women & Child Development and Textiles, 
Government of India.  
 
One of the main objectives of setting up this ICSI Overseas Centre at London is to strengthen 
the global outreach of the profession while augmenting the professional opportunities for ICSI 
members internationally.  
 
The ICSI Overseas Centre, London, UK will function from the below address with the following 
Committee of Member(s): 
 

ICSI Overseas Centre, London, UK 
46 Hibernia Road, Hounslow, London TW3 3RY 
 
1. CS Inderpreet Kaur Bedi, Chairperson 
2. CS Manish Temani, Vice-Chairperson 
3. CS Somya Rastogi, Secretary 
4. CS Janak Popatlal Prajapati, Treasurer 
5. CS Deepagrace Goudar, Member 
6. CS Srikant Kankanala, Member 
7. CS Sukhpreet Kaur Makkar, Member 
 
The launch video is available at https://youtu.be/30MucayyyfA 

The ICSI Overseas Centre, London shall facilitate the members & students residing in UK and 
will pave way for expanding the dimensions of corporate governance. 
 
Thanking You, 
  
(CS Ashish Garg) 
 President   
 

(CS Ranjeet Pandey) 
Chairman 
International Affairs Committee 
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Secretarial Audit – Two decades and  
beyond
Shashikala Rao

Secretarial audit has evolved in a phased manner over 
the past two decades, expanding beyond numbers and 

financials.  Beginning with a limited coverage of securities 
related transactions of listed companies, secretarial audit 
now encompasses review of compliances across a number 
of transactions and a whole host of laws applicable to 
companies. Secretarial audit is now required even for 
some private companies. Reporting of fraud, if any, has 
also been cast on the secretarial auditor, in addition to the 
statutory auditor and cost auditor.  All audit engagements 
accepted after October 1, 2020 will require to adhere to the 
ICSI auditing standards.  Secretarial audit has become very 
significant from corporate and stakeholders’ perspective 
and is more of a governance and compliance audit. 

Secretarial Audit as emerging factor  
in Governance
P.  Sivakumar and Anju Panicker

The principles of corporate governance in India have 
progressed from being based on a ‘comply or explain’ 

model to defined mandatory provisions over time to 
boost investor confidence and stakeholder relationships. 
Secretarial Audit introduced by the Companies Act, 
2013 have proved to form the cornerstone of corporate 
governance. The current regulations on the business 
environment in India would be required to undergo a haul to 
keep up with the potential boost in home production resulting 
from the ‘Make-in-India’ campaign and the recent politico-
economic influences. This could also signify Secretarial 
Audit being raised to be the need of the hour to ensure 
that the entities are highly compliant and future-proof. The 
opportunity to upgrade Secretarial Audit from being a tool 
in ensuring corporate governance to being the end word of 
governance itself is to be tapped through specialisations, 
skill updating and continuous learning programmes.   

Secretarial Audit report – An attempt  
to simplify complexities
Mahesh A. Athavale and Hrishikesh Wagh

I t is well recognised that Secretarial Audit is perhaps an 
important and the most effective tool for Corporate law 

compliance management, which encourages flawless 
compliance of all laws related to the composition, business, 
and financial activities of the Company, and also ensures 
timely corrective actions when any non-compliance is 
discovered. The very objective of such an Audit is to have a 
basis to express the opinion as to what extent a Company 

has complied with the laws of the land, comprising various 
statues, rules, regulations, etc. The exercise of issuing a 
Secretarial Audit Report has to be done by a Practicing 
Company Secretary (PCS) with absolute specificity, with 
no room left at all for any ambiguity or vagueness, and 
as such, the vigilance of a Practicing Company Secretary 
while performing this exercise is of paramount importance. 
The Report is required to be issued by Practicing Company 
Secretary by making sound analysis of the corporate 
conduct and governance of the Company with due diligence 
and care, with one eye always on the future consequences 
and their magnitude, in order to protect the interests not 
only of the Company and its Directors, Managers, Investors, 
and employees, but also of the government agencies, and 
the public at large. With the advent of the Companies Act of 
2013, the significant amendments made by / to the Act as 
well as the Rules thereunder, and the practice of issuance 
of Secretarial Audit Report gaining importance with each 
passing day, the present Article is a sincere attempt by the 
authors to address the necessity of recalling, reiterating, 
revising, and re-emphasising the DO’s and DON’T’s to be 
followed for issuing a proper Secretarial Audit Report by a 
Practicing Company Secretary.

Journey from Annual Return to  
Secretarial Audit - Way Forward
Dr. S. Chandrasekaran

The Companies Act, 1956 was amended with the 
Companies (Amendment) Act, 1988 and recognition 

was given to PCS to sign the Annual Return of listed 
companies. It was the starting point not only recognition to 
PCS but more importantly, the starting point of for ensuring 
“Corporate Compliance Management” and to improve the 
level of compliances in the corporate sector.  With effect 
from 13th December, 2000, a new proviso was introduced in 
section 383A of the Companies Act, 1956, with requirement 
on certain companies not required to employ a whole-time 
secretary under sub-section (1) and having a paid-up share 
capital of ten lakhs rupees or more to have compliance 
certificate signed by Practicing Company Secretary. It was 
in the Companies Act, 2013 through Section 204 that the 
Secretarial Audit as the PCS fraternity knows came into 
being starting with the financial year commencing 1st April, 
2014.  The article tracks this journey from Annual Return 
to Secretarial Audit and makes certain suggestions with 
respect to Secretarial Audit and the way forward.  

Secretarial Audit of Sector Regulated 
Companies - NBFCs in Perspective
Dr. C.V. Madhusudhanan and Shilpa Vishwanathan

Secretarial Audit is widely understood as audit of non-
financial compliances, verifying existence of proper 

and adequate compliance systems and board process as 
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required under applicable laws for a company. Secretarial 
audit report in Form MR 3 indicates a ‘mandatory list of laws’ 
and an open list of ‘specific laws’. List of applicable laws to 
a business can range from 10 to 50 to 100 and from central 
to state to local regulations. Excluding the mandatory list, 
how can a secretarial auditor determine whether he is 
required to certify for all the remaining 5 or 45 or 80 laws or 
can he exercise judgement and identify special laws 
specifically governing the business; and without crossing 
the boundary of review of statutory auditor/internal auditor, 
provide comfort to regulators about existence of compliance 
mechanisms? In this article, the authors have tried to 
address this enigma with specific focus on secretarial audit 
of Non-Banking Financial Companies.

Compliance Audits Using Artificial 
Intelligence – Concept, Construct and 
Challenges 

Suresh Viswanathan

Compliance Audit as a standalone audit process is yet 
to gain prominence in India for various reasons. The 

corporate legal ecosystem with multitudes of compliance is 
one of the main reasons for this concept to gain importance.  
Artificial Intelligence and Robotic Process Automation are 
finding their place in the field of auditing. Compliance Audit 
is a new area where these can be successfully deployed 
to the advantage of the auditor and also to the auditee 
company. However, there is a cost attached in switching 
to this new technology advancement. It is hoped that 
large audit firms and large companies will find significant 
value in using this technology for efficient compliance 
audit. Secretarial Audit has in a way forced the threshold 
companies to adopt a semblance of audit process to ensure 
compliance with Section 204 of the Companies Act 2013. 
But they are only addressing the tip of the iceberg. Since 
MR3 templated reporting does not apparently achieve its 
full legislative intent, it is hoped that Secretarial Audit will 
evolve into a full-fledged Compliance Audit in the years to 
come.

Secretarial Audit and Annual  
Secretarial Compliance Report – An 
overview 

Ishan Jain

I t is rightly said “If you think Compliance is Expensive 
then try non-compliance” and looking to the penalties 

and prosecutions involved in doing a single non-
compliance under the Companies Act, 2013 and the 
SEBI (LODR) Regulations, 2015, it can be safely said 
that non-compliance can at times be prohibitive. The 
Indian Compliance System has undergone tremendous 
transformation which is supporting the vision of Central 
Government i.e. for having transparent compliances 
across all Indian statutes. Provisions in the Companies Act, 

2013 and the SEBI (LODR) Regulations have recognized 
the Company Secretaries as the Auditor to conduct the 
Compliance Audit (Other than Financial Audit) to enhance 
the interest of the foreign investors in India as they mainly 
insist on Compliances. Now, this is the responsibility 
of the Practicing Professionals to perform their task in a 
proper manner. The present article gives an overview of 
the Secretarial Audit and Annual Secretarial Compliance 
Report on the basis of Practical Issues to be handled by 
the Practicing Professionals as well as certain areas where 
the Practicing Professional is required to be updated. The 
article also suggests certain amendments which can be 
made in the legislations in order to have better transparency 
and governance arising from which the Company Secretary 
can be called as “Governance Professionals”.

Secretarial Audit in BFSI Sector
Vinita Nair

Secretarial audit is more than a compliance check. It is 
also a certification about existence of adequate systems 

for compliance under applicable laws. The purpose of 
secretarial audit is to provide comfort to the investors as 
well regulators, that the affairs of the auditee company have 
been conducted in accordance with legal requirements. 
In case the auditee functions in BFSI sector, a more 
meticulous approach is required by the secretarial auditor 
due to its critical nature and systemic importance. Review 
of various corporate governance requirements applicable 
to BFSI sector and critical focus areas to be considered by 
the secretarial auditor has been discussed in this article.

Secretarial Audit-A Game Changer !
Umesh Harjivandas Ved

The Companies Act, 2013 introduced the concept of 
“Secretarial Audit” as a new class of audit in addition to 

statutory audit, internal audit and cost audit prescribed in 
the Act.  Realising the need to ensure compliance of laws 
in letter and spirit on continuous basis by an independent 
professional namely the Practising Company Secretary 
(PCS), the Companies Act, 2013 mandated the carrying out 
of secretarial audit for specified companies. The benefits of 
secretarial audit are manifold and its beneficiaries include 
the promoters, directors, investors, lenders, employees, 
government, government agencies and the public at large. 
The article deals with the skills required of the secretarial 
auditor, process of secretarial audit, scope and content of 
secretarial audit, applicability of secretarial audit and the 
Auditing Standards.

Secretarial Audit and Compliance for 
Hospital Industry
N Balasubramanian and Gokul R I

Do you know that hospitals need to do a lot more than 
treating patients and providing safe medications? 
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the same as setting any other services entity in the 
country. Many of the renowned hospitals in the country 
are managed by successful doctors. To build a hospital 
in India, one would need to be familiar with the recent 
developments in government policies, health schemes and 
compliances. Setting up of a hospital needs compliance 
of all those legislations as are applicable for construction, 
drugs regulations, ethical conduct of professionals, rights of 
patients, pollution control laws etc. apart from commercial 
and corporate laws. The healthcare industry is closely 
watched by authorities to check whether all applicable laws 
in the country are complied with. In this article, an attempt 
has been made to list out the major legislations applicable 
to hospitals and give a glimpse of legal compliances that 
hospital managements should follow while carrying their 
business and the broad aspects that a Secretarial Auditor 
should check. 

Cross Border Insolvency law–Global 
initiatives and India’s position
Prakash K. Pandya

In 2016, India took a giant leap by transforming the manner 
of dealing with corporate insolvency by consolidating 

several laws and shrinking the same in the relatively 
new law viz. Insolvency and Bankruptcy Code 2016. This 
process did not stop there and several changes were made 
to strengthen the said Code, including bringing into force 
provisions relating to individual guarantors to corporate. The 
said Code has setup institutional mechanism of insolvency 
courts (NCLT), Insolvency Professionals, Information Utility 
and the regulatory bodies like Insolvency Professional 
Agency and the Insolvency and Bankruptcy Board of India. 
Based on experienced gained, the task of strengthening 
these institutions is continuing. The pandemic of COVID-19 
has given opportunity to India to recognize international 
insolvency proceedings to enable global investors, of which 
Indian entrepreneurs are part, to quickly, cost-effectively 
and in a co-operative manner recognize the imperative 
side effects of business failures with presence in more than 
one nation. It is time to implement the recommendations 
of the Insolvency Law Committee on adoption (with 
modification) of the UNCITRAL Model Law on cross-border  
insolvency.

Reverse Merger – An Alternative  
to IPO
Amar R. Kakaria and Yogesh Katariya

Reverse Merger has emerged as an attractive strategy 
of corporate restructuring across the globe and in 

some countries,  it is also known as “Reverse Takeover”. 
Reverse Merger is often considered as a merger of 
unlisted company having strong financials merging with 
a listed company having negligible business or asset 

base. It is a relatively simplified approach which can 
quickly add existing business of unlisted company with 
the listed company and create value for all stakeholders 
using the platform of stock exchange. The article analyses 
the overall process flow, the precautionary measures 
to be taken, advantages of reverse merger over IPO, 
disadvantages of reverse merger and the important role of 
company secretaries. The article concludes that attention 
needs to be given to prevailing economic and regulatory 
policies while exercising this option under the guidance 
of experienced corporate professionals and highlights the 
importance of the Due Diligence process, which has to  
be spot on.

Corporate Frauds: Mitigating Frauds 
through Audit Committees and Auditors
J K Jolly

F raud is defined as “a knowing misrepresentation of the 
truth or concealment of a material fact to induce another 

to act to his or her detriment”. When it comes to Corporate 
Frauds the reference in Section 447 of the Companies 
Act, 2013 is with regard to wrongful gain or wrongful loss. 
The article deals with the salient features relating to the 
duties and liabilities of the Directors under the Act, the role 
of auditors and the audit committee in mitigating corporate 
frauds. The Audit Committee with due interaction with the 
stakeholders can ensure that a robust internal control 
system is developed, which will help it to ensure integrity 
of Financial Statements which are free of errors and Fraud. 
The article concludes with a reference to the SEBI Listing 
Regulations which lays greater emphasis to an approach 
based on broad principles while at the same time being 
backed by detailed rules.

Corporate Social Responsibility and 
Corporate Social Innovation: Are they 
different and how?
Chandra Gupta Ashok Vardhan and  
Dr. Shahabuddin Ansari

T his article provides conceptual insights to the social 
dimension of businesses and how it fits into the principles 

of for-profit enterprise. The paradigms of corporate social 
responsibility (CSR), social innovation, and corporate social 
innovation (CSI) are used to analyse the same. These have 
been analysed separately many times before and here is 
an attempt to delve deeper and explore the interlinkage, if 
any. On the basis of the prevailing international literature, 
secondary data and observations from multiple firms, the 
paper attempts to explain CSI processes and provide 
guidance to managers. The findings may be useful to 
companies seeking to innovate in the CSR and “shared 
value” space.
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From The Government P-99

n Companies (Management and Administration) 
Rules, 2020

n Date of Commencement

n Substitution of entries
n Companies (Corporate Social Responsibility Policy) 

Amendment Rules, 2020
n Clarification on Extension of Annual General 

Meeting (AGM) for the financial year ended as at 
31.03.2020- Companies Act, 2013

n Clarification on dispatch of notice under section 
62(2) Companies Act, 2013 by listed companies for 
rights issues opening upto 31st December, 2020

Other Highlights P-157

v NEWS FROM THE INSTITUTE
v STARTUP INDIA

v MISCELLANEOUS CORNER
v GST CORNER
v ETHICS IN PROFESSION  

v CG CORNER

Legal World P-91

n	LMJ 09:09:2020 Appeal from the order of the CLB lies 
to the high court which has jurisdiction over the registered 
office of the company.[SC]

n	LW   63:09:2020 We are of the considered view that the 
Appellant did not raise any plausible contention requiring 
further investigation and the argument raised is not 
substantiated by any evidence. [NCLAT]

n	LW   64:09:2020 The trigger for initiation of CIRP by a 
financial creditor is default on the part of the corporate 
debtor, that is to say, that the right to apply under the 
Code accrues on the date when default occurs.[SC]

n	LW   65:09:2020 we are satisfied that there is a plausible 
contention in the defence raised by the corporate debtor 
which requires further investigation and that the alleged 
“dispute” is not a patently feeble legal argument or an 
assertion of fact unsupported by evidence.[NCLAT]

n	LW   66:09:2020 Applying the ratio of the judgments 
quoted in paras 13 supra, and also noting that there is 
no acknowledgment of liability in terms of section 18 of 
the Limitation Act, 1963, before the expiry of the period 
of limitation, we hold that the present petition is barred by 
limitation. [NCLT-Mum]

n	LW   67:09:2020 When a suit is returned for filing with 
appropriate court, the proceedings start afresh on such 
refiling. [SC] 

n	LW   68:09:2020 No allotment of dealership is not 
abuse of dominance. [CCI]

n	LW   69:09:2020 CCI dismisses abuse of dominance 
complaint against WhatsApp and Facebook.

n Relaxation from default recognition due to 
restructuring of debt

n ‘Grievance Resolution between listed entities 
and proxy advisers’ – Extension of timeline for 
implementation

n Execution of Power of Attorney (PoA) by the Client 
in favour of the Stock Broker / Stock Broker and 
Depository Participant

n ‘Procedural Guidelines for Proxy Advisors’-
Extension of implementation timeline

n Master Circular for Mutual Funds

n Securities and Exchange Board of India (International 
Financial Services Centres) Guidelines, 2015 - 
Amendments

n Securities and Exchange Board of India (International 
Financial Services Centres) Guidelines, 2015 - 
Amendments

n Corrigendum to Master Circular for Depositories 
dated October 25, 2019 on preservation of records

n Investor grievances redressal mechanism – Handling 
of SCORES complaints by stock exchanges and 
Standard Operating Procedure for non-redressal of 
grievances by listed companies

n Resources for Trustees of Mutual Funds
n Securities and Exchange Board of India (International 

Financial Services Centres) Guidelines, 2015 - 
Amendment

n Administration and Supervision of Investment 
Advisers

n Securities and Exchange Board of India (Employees’ 
Service)) (Amendment) Regulations, 2020

n Securities and Exchange Board of India (Listing 
Obligations and Disclosure Requirements) (Second 
Amendment) Regulations, 2020

n Grievance Resolution between listed entities and 
proxy advisers
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I. ‘AUDIT’- THE WORD AND CONCEPT

T he word “audit” is derived from the Latin word audire which 
means “to hear”. In the earlier days an audit was presented 

orally. Principles of accounting and audit of public finances 
were an important part of Kautilya’s Arthashastra. In the earlier 
times, audit was connected to finance and accounting. There 
were audits of bank records and accounts (related to finance, 
lending, investments, etc.), statutory audit of companies, tax 
audit and so on.

The scope of audit has gradually expanded beyond numbers 
and financials. For instance, we are familiar with factories 
inspection by the regulator. Then we have inspection 
conducted by the Reserve Bank of India (“RBI”) for Non-
Banking Financial Companies. Audit and inspection are also 
mandated in the aviation sector for aircrafts periodically, by 
internal, external and regulatory auditors. Regulations of the 
Petroleum and Natural Gas Regulatory Board also mandate 
audit of companies engaged in petroleum industry. Audit by 
Food Safety And Standards Authority of India (“FSSAI”) is 
mandatory for food industry.

In India, securities related audit was mandatory for listed 
companies and due diligence was done before undertaking 
any major restructuring programs or acquisition or fund-raising 
programs. In the 21st century, audit of secretarial records of 
certain companies as per criteria prescribed in the Companies 
Act, 2013 (“CA 2013”) read with Rules made thereunder has 
been mandated in India.

Shashikala Rao, FCS
Practicing Company Secretary
Mumbai
skraoco@gmail.com

The evolution of Secretarial Audit over the last two decades can be traced to the introduction of the Secretarial 
Compliance Certificate by the Companies Amendment Act, 2000. Corresponding to the increasing compliance 
under various laws, the scope for practicing company secretaries continued to widen in the form of various 
certifications and attestations required by regulators. Greater recognition was conferred on the profession with 
“Secretarial Audit” being made mandatory under Section 204 of the Companies Act, 2013. The article traces 
the evolution of Secretarial Audit during this period and concludes that while emphasis on numbers would 
give the first impression, emphasis on governance would give a lasting impression.

Audits could be internal audit or external audit by an 
independent professional or regulator; mandatory or voluntary; 
annual, periodical or transaction based.

II. EVOLUTION OF SECRETARIAL AUDIT
Audit of secretarial records has evolved in India, in an extremely 
phased manner. The following graph would give an idea: -

1988: Certification 
of Annual Return of 
listed companies

Clause 47(C) of listing 
agreement

Financial Year 2000-01: Clause 
49 of the listing agreement

Companies Amendment Act (2000): 
Section 383A Certificate

December 31, 2002: Reconciliation of 
the total admitted capital

RBI Circular dated 19.09.2008: Due 
Diligence Report

Corporate Governance - Voluntary 
Guidelines – 2009: Secretarial Audit

Section 204 and Section 92 (2) of 
Companies Act, 2013 

Regulation 24A of 
SEBI LODR

Source : Compiled by the author 

The evolution is briefly discussed below: -

i) The Companies (Amendment) Act, 1988 introduced the 
requirement for certification of annual return of listed 
companies by a secretary in whole-time practice(“PCS”) 
by adding a proviso to section 161 of the Companies Act, 
1956 (“CA 1956”). This certification was limited to verifying 
the contents of the annual return which as per Schedule 
V to CA 1956, primarily comprised of securities related 
information and indebtedness. Hence, the audit required 
was of a limited nature.

ii) The review and certification of security related records of 
listed companies was required under clause 47(C) of the 
erstwhile listing agreement, with respect to issue of share 
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certificates within the prescribed time. This certification 
continues under Regulation 40(9) of the Securities 
and Exchange Board of India (Listing Obligations and 
Disclosure Requirements) Regulations, 2015 (“SEBI 
LODR”).

iii) Certificate of compliance under clause 49 of the erstwhile 
listing agreement was mandated from financial year 
2000-2001, for listed companies in a phased manner. 
This certificate was regarding compliance of conditions 
of corporate governance and was initially required to 
be issued by auditors of the company. This requirement 
continues under para E of Schedule V of the SEBI LODR 
and is required to be obtained by all listed companies 
either from the auditors or PCS.

iv) Secretarial audit could be said to have made its advent in 
India, with the introduction of the proviso to section 383A 
of the CA 1956 through the Companies (Amendment) Act, 
2000. Companies which had paid-up share capital of Rs. 
10 lakhs or more and which did not require to employ a 
whole-time company secretary had to obtain a certificate 
from a PCS on an annual basis. The certificate was to be 
attached with the Board’s report. At that time companies 
having paid-up share capital of Rs. 25 lakhs or more were 
required to have a whole-time secretary. The limit was 
subsequently increased to Rs. 2 crore with effect from 
June 11, 2002.

 The format of the Compliance certificate was prescribed 
under the Companies (Compliance Certificate) Rules 
2001. This certificate was generally referred to as 
the Section 383A certificate. In 2003, The Institute of 
Company Secretaries of India (“ICSI”) set a ceiling of 50 
companies for a PCS to issue such a 383A certificate. In 
case of partnership firms, the limit would apply to each 
partner. The 383A certificate contained 33 paras on which 
reporting had to be done.

v) SEBI by circular dated December 31, 2002 introduced 
reconciliation of total admitted capital with both the 
depositories (NSDL and CDSL) and the total issued and 
listed capital of listed companies by a qualified Chartered 
Accountant or PCS. The objective was to ensure that the 
capital which is available for trading, in physical mode and 
electronic mode, did not exceed the capital raised and 
reflected in the records of the company and listed with the 
stock exchanges.

vi) RBI by circular dated September 19, 2008 introduced 
the requirement for companies to procure and submit a 
due diligence report in a prescribed format. The objective 
of this report was to strengthen the information sharing 
system among banks in respect of the borrowers availing 
credit facilities from consortium / multiple banks. This 
report requires reporting specific details regarding the 
Board of directors of the Company, the financials including 
the borrowings, loans, investments, deposits, mortgages, 
related party transactions, insurance coverage, dividend 
payment etc. and may be procured from a PCS, Chartered 
Accountant or Cost Accountant on a half yearly basis.

vii) In 2009, the Ministry of Corporate Affairs (“MCA”), 
proposed the “Corporate Governance - Voluntary 
Guidelines – 2009” based on the recommendations of 

the Task Force set up by Confederation of Indian Industry 
(CII) under the chairmanship of Shri Naresh Chandra in 
February, 2009 to recommend ways to improve corporate 
governance standards and practices. As per these 
guidelines, corporates were advised to get secretarial 
audit conducted by a competent professional. Companies 
could include the Secretarial Audit Report (“SAR”) as part 
of the annual report circulated to the shareholders. The 
Board of directors were required to mention about the 
secretarial audit in the Board’s report.

 Consequent to the announcement of these guidelines a 
few listed companies, voluntarily adopted the practice of 
having secretarial audit conducted and circulated the SAR 
as part of the annual report.

viii) CA 2013 under section 204, mandated secretarial audit for 
listed companies and other companies specified in Rule 
9 of the Companies (Appointment and Remuneration of 
Managerial Personnel) Rules, 2014. From financial year 
2014-15, the following companies were required to have 
secretarial audit conducted by a PCS:

 (a) Every listed company
 (b) Every public company
  i) having a paid-up share capital of fifty crore 

rupees or more (reckoned as at the end of the 
previous financial year); or

  ii) having a turnover of two hundred fifty crore 
rupees or more (reckoned for the previous 
financial year).

 By MCA notification dated January 3, 2020, secretarial 
audit has also been made applicable to every company 
having outstanding loans or borrowings from banks or 
public financial institutions of rupees one hundred crore 
or more. This is applicable for financial year commencing 
from April 1, 2020.

ix) CA 2013 under section 92 (2) read with rule 11 of the 
Companies (Management and Administration) Rules, 
2014 also mandated annual return certification of:

 a) listed companies and
 b)  companies having paid-up share capital of Rs. 10 

crore or more; or 
  companies having turnover of Rs. 50 crore or more.
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x) Securities and Exchange Board of India (SEBI) added 

Regulation 24A to the SEBI LODR, mandating secretarial 
audit by PCS for every listed entity and its material 
unlisted subsidiaries incorporated in India and the SAR 
was required to be annexed to the annual report. This 
requirement was effective from the financial year ended 
March 31, 2019.

III. SCOPE OF SECRETARIAL AUDIT
Para 2 above brings out how the scope of secretarial audit 
has gradually evolved starting with review of securities 
related transactions of listed companies and moving on 
to cover even private companies for audit. The evolution 
reflects the objective of the regulator(s) to expand the 
number of companies covered for audit, as also, widening 
the ambit of transactions required to be specifically reported 
on. As per CA 2013 read with Rule 9 of the Companies 
(Appointment and Remuneration of Managerial Personnel) 
Rules, 2014, the SAR should be in Form MR3. Form MR3 
requires reporting not only on compliance with the provisions 
of CA 2013, but also compliance with the listing agreements 
entered into by the company with stock exchanges; Foreign 
Exchange Management Act, 1999 to the extent of overseas 
direct investments, foreign direct investments and external 
commercial borrowings; a whole host of securities laws and 
guidelines prescribed by SEBI and reporting on compliance 
with other laws that are specifically applicable to companies. 
Laws that are specifically applicable to companies would 
depend on the nature of industry and geographical spread of 
the company’s activities.

Considering the expanded scope of secretarial audit, the 
responsibility cast on the secretarial auditors is huge. Other 
than reporting in Form MR3, sections 143(12) and 143(14) of 
CA 2013 provide that, if the secretarial auditor comes across 
any offence of fraud that has been or is being committed in 
the company, by its officers or employees, depending on 
the amount involved, the auditor is required to report the 
matter to the Audit Committee or the Board or the Central 
Government. The response and/or action taken by the Audit 
Committee and / or the Board is required to be reported in 
the Directors’ report. Reporting of fraud, requires PCS to go 
beyond financials and compliance.

The requirement for annual return certification, under 
section 92 of CA, 2013 has brought number of unlisted 
companies including private companies under the ambit 
of secretarial audit. The annual return filed by companies 
should be certified by PCS and the certificate should be in 
Form MGT 8. Form MGT 8 requires reporting on compliance 
of the provisions of CA 2013 for various transactions of a 
company, such as board meetings, committee meetings, 
general meetings, borrowings, loans, investments, securities 
related transactions, deposits, charges, change in directors, 
auditors, etc. The items covered in Form MGT 8 are similar 
to that which were required to be reported under the 383A 
certificate under CA 1956.

Considering the dynamics of business and the growing 
global economy and the increase in the number of laws 
and regulations becoming applicable, the compliances 
emanating therefrom have increased multifold in the past 
decade. Excluding the past few months, due to the COVID-19 

pandemic, we have seen that fund-raising programs, 
restructuring programs, acquisitions, divestments, have 
become ubiquitous. In case of such programs, be it an initial 
public offer of securities or a rights issue or a preferential issue 
or a buyback or a merger or an acquisition, the compliances 
are numerous. All such transactions should be reviewed 
thoroughly during secretarial audit not only with reference 
to CA 2013 but also other laws that could be applicable to 
the transactions, such as the securities laws, economic laws, 
competition law, and so on.

IV. CEILING ON THE NUMBER OF 
SECRETARIAL AUDITS AND ANNUAL 
RETURN CERTIFICATIONS
The Institute of Company Secretaries of India (ICSI) prescribed 
limits for the issue of SARs from the financial year 2016-17 are 
as given below:

 a) 10 Secretarial Audits per partner / PCS, and

 b) Additional limit of 5 secretarial audits per partner/
PCS in case the unit is peer reviewed.

A PCS can certify not more than 80 annual returns in a financial 
year.

V. EMERGING AREAS
Audit of mutual fund systems and depository operations are 
mandatory and can be conducted by PCS. Another new 
area of audit that is emerging is the CSR (Corporate social 
responsibility) audit. CSR has gained lot of prominence since 
CA 2013 has come into force. Reporting of compliance with the 
provisions governing CSR is a separate item in Form AOC4 
(relating to financial statements) required to be filed by every 
company. In the recent past, we have witnessed number of 
corporate and banking frauds due to which forensic audit has 
gained prominence. PCS could get themselves equipped and 
trained in such specialized areas like CSR audit, forensic audit 
and corporate governance audits. SEBI has also prescribed 
audit of intermediaries registered with it such as Brokers, 
Registrars and Transfer Agents, Investment Advisers etc. for 
which PCS is recognised.

The requirement for annual return 
certification, under section 92 of CA, 
2013 has brought number of unlisted 
companies including private companies 
under the ambit of secretarial audit. The 
annual return filed by companies should 
be certified by PCS and the certificate 
should be in Form MGT 8. Form MGT 
8 requires reporting on compliance of 
the provisions of CA 2013 for various 
transactions of a company, such as board 
meetings, committee meetings, general 
meetings, borrowings, loans, investments, 
securities related transactions, deposits, 
charges, change in directors, auditors, etc. 
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VI. BENEFICIARIES OF SECRETARIAL 
AUDIT
Secretarial audits, governance audits and CSR audits 
are extremely vital to measure the general well-being and 
sustainability of the companies and render comfort beyond 
financials to the stakeholders. Any form of audit should not be 
undertaken with the sheer intention of ensuring compliance 
with the mandatory requirements. Audits to be meaningful, 
should be able to render comfort, confidence and assurance 
to all involved, that is, the company, the Board of Directors, the 
management, shareholders, creditors, regulators, investors, 
vendors, customers, advisors, government, etc. Secretarial 
audit provides added comfort and assurance to independent 
directors and regulators as to the compliance level in the 
companies.

VII. SECRETARIAL AUDIT REPORT AND 
ICSI AUDITING STANDARDS
Form MR3 is the format in which the SAR should be provided. 
The question which is often raised is can one deviate from the 
standard format. While it is necessary that the SAR should be 
in Form MR3, it would be extremely useful to the company as 
well as the stakeholders, if the SAR is a speaking report and 
provides additional information on some items or processes 
or transactions. For example, in the para requiring reporting 
on the constitution and composition of the Board, one may 
elaborate on the changes that might have happened during the 
year. While reporting on specific transactions or events, like a 
merger or divestment or any offer of securities, the compliances 
if provided separately, elaborating the implications, would be of 
greater use to all the stakeholders. It would also provide the 
auditee companies assurance that the transactions have been 
done in due compliance with all applicable provisions of law.

ICSI has issued auditing standards and guidance notes 
thereon in 2019. These standards are mandatory for audit 
engagements accepted on or after October 1, 2020.

Some important points emanating from the standards are 
given below:

CSAS-1: Auditing standard on Audit engagement

i) The auditor shall intimate in writing to the predecessor 
or previous auditor, if any, before accepting the audit 
engagement.

ii) Audit engagements undertaken should be within the 
specified limits.

iii) Auditor should not have been in the employment of the 
auditee company, its holding or subsidiary company for at 
least 2 years.

CSAS-2: Auditing Standard on audit process and 
documentation

i) Obtaining relevant information about the auditee to 
conduct the audit and to form an opinion and expression.

ii) Obtain third party confirmation if required.

iii) Retain the audit documentation for at least 8 years from 
the date of signing the SAR.

CSAS-3: Auditing Standard on forming an opinion

i) The Auditor’s report shall include a section with the 
heading ‘Auditor’s responsibility’ and contain the 
statements specified in the standard.

ii) While signing the audit report, the auditor shall mention 
the name of the audit firm along with the registration 
number, if any, the name of the auditor, certificate of 
practice number, the membership number of the auditor, 
specifying whether associate or fellow member. Date 
and place of signing the report shall also be clearly  
mentioned.

iii) As per the Peer Review Guidelines of the ICSI, it is 
mandatory to mention the Peer Review Certificate Number 
in SAR.

CSAS-4: Auditing Standard on Secretarial audit

i) Adherence to the first 3 auditing standards shall be 
mandatory.

ii) Detection and reporting of fraud envisaged under section 
143(12) of the CA 2013.

iii) Identification and reporting of events / actions which may be 
considered to have a major bearing on the auditee’s affairs, 
such as, restructuring, alteration of memorandum or articles 
of association, fund raising, change in control, etc.

VIII. APPROACH IN SECRETARIAL AUDIT
Audit is an onerous task, which requires not only professional 
competence and adherence to technical standards but also 
ethical conduct on the part of the secretarial auditor and the 
audit team. Ethical conduct would include:
 Independence
 Integrity
 Honesty
 Objective approach
 Maintaining confidentiality of client information
 Avoidance of conflict of interest

Secretarial audits, governance audits and 
CSR audits are extremely vital to measure 
the general well-being and sustainability 
of the companies and render comfort 
beyond financials to the stakeholders. 
Any form of audit should not be 
undertaken with the sheer intention of 
ensuring compliance with the mandatory 
requirements. Audits to be meaningful, 
should be able to render comfort, 
confidence and assurance to all involved, 
that is, the company, the Board of 
Directors, the management, shareholders, 
creditors, regulators, investors, vendors, 
customers, advisors, government, etc.
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IX. CAUTION AND LIABILITY IN 
CONNECTION WITH SECRETARIAL AUDIT
Section 204(4) of CA 2013 provides that if the company or 
PCS contravenes the provisions regarding secretarial audit, 
the company, every officer of the company or the PCS, who 
is in default, shall be punishable with fine which shall not be 
less than one lakh rupees but which may extend to five lakh 
rupees. Notwithstanding, the provisions of section 204(4), the 
ICSI may take disciplinary action against any PCS who does 
not comply with the code of conduct or the auditing standards 
of the ICSI.

X. MOVING ON FROM SECRETARIAL 
AUDIT TO GOVERNANCE AND 
COMPLIANCE AUDIT
Considering the format of Form MR3 and the broad coverage 
envisaged for secretarial audit, it is more of a governance and 
compliance audit. With the Company Secretary of a company 
being termed as key managerial personnel, secretarial audit 
has gained lot of prominence and is extremely important for the 
company and all its stakeholders. With prominence is attached 
responsibility and accountability. Moving on, looking at the 
increase in the number of laws, regulations and compliances, 
compliance audits would become necessary for companies to 
be done even where it is not mandatorily required.

As the Indian economy moves towards exponential growth, 
everybody, whether it is the directors, management, 
shareholders, creditors, regulators or other stakeholders, 
would want the companies they are associated with, to be 
known and perceived as compliant and well governed.

It would be worthwhile to state that, while numbers are the 
ones which make the first impression, other aspects reflecting 
governance and compliance go into making a lasting 
impression.                 CS
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A nyone tracing the evolution of Corporate Governance in 
India can identify that the emergence of the concept was 

a result of the dire need for streamlining of internal business 
practices in a way that could lead to enhanced stakeholder 
confidence, long term business sustainability and better 
economic prosperity as a natural outcome.

The principles of Corporate Governance practised in India 
have largely been adopted from other nations like the UK and 
the USA. This could prove to be double-edged in the sense 
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The fundamental objective of Secretarial Audit is to give an assurance that the company has adopted the 
principles of good governance both in letter and spirit. Secretarial Audit lays emphasis on whether proper 
Board processes are followed in such a manner that the interests of the stakeholders are properly balanced. 
While the Statutory Financial Audit acts as a check on the financial aspects of an organisation, Secretarial 
Audit is concerned with affirmation on both financial and non-financial parameters. The very concept of 
Secretarial Audit provides the opportunity to widen the scope and importance such that it could reduce the 
load of the regulating authorities in micromanaging and monitoring compliance by business units. With 
growing complexities of business and regulatory framework, Secretarial Audit is expected to be the mainstay 
in Corporate Governance.

that, while the principles we follow are not far from the global 
standards, to what extent they are in sync with the business 
models commonly found in India is the question on a practical 
level that has to be answered. In simple words, something 
that has not been grown organically needs to be implemented 
keeping in mind its practicality, along with a continuous process 
of overseeing and revamping. This is quite ironic, considering 
that one of the ancient scriptures in India, the ‘Arthashastra 
by Kautilya’ was very vocal in affirming more or less similar 
principles on good governance in statecraft and economic 
policy. The scope of governance and self-regulation had to 
be raised from being ‘a box ticking exercise’ to a dynamic 
roadmap including establishment of structures and processes 
with appropriate checks and balances to ensure that the 
management is on track to discharge their current duties, 
without losing sight of the long-term growth of the organisation.

The concept of ‘governance’ is different from ‘compliance’. 
While the underlying idea of governance is that of being 
an internal source to set up an ethical tone in the company 
through a set of rules, policies and processes established 
by the management, compliance is an external source that 
must be met by the company to stay within the boundaries 
of the law. This is where the importance of Secretarial Audit 
comes in. The fundamentals of Secretarial Audit, inter alia, 
are to ensure that the company has adopted the principles of 
good governance laid down by various laws that apply to it, 
both in letter and spirit. The Audit provides for a mechanism 
to identify non-compliance at the grassroots, thus prodding 
the management in a timely manner to take corrective action 
before the interest of its stakeholders are compromised.

THE MAJOR PRINCIPLES OF CORPORATE 
GOVERNANCE THROUGH THE EYES OF 
SECRETARIAL AUDIT
As pointed out above, one of the major factors for consideration 
during a Secretarial Audit is the adherence to the principles of 
Corporate Governance by the company as laid down in various 
statutes governing the company based on its nature, area of 
operation etc. The most important principles of Corporate 
Governance that are widely acknowledged to have a positive 
impact on the corporate culture are discussed below, along 
with the role played by Secretarial Audit in strengthening its 
effectiveness.

CHARTERED SECRETARY | SEPTEMBER 2020 27



A
R

T
IC

LE
i. Composition and diversity of the Board of Directors

 The Companies Act, 2013 and SEBI Regulations have 
clearly laid down the optimal composition of the Board 
comprising of Executive, Non-Executive, Independent 
and Woman Directors, based on different criteria met 
by a company. This is critical for the autonomy, skill-sets 
and diverse thought process and reinforces the fine-line 
between management and governance.

 A diverse Board is an important element in identifying 
and addressing the perspective and requirements of the 
different stakeholders of a company. A diverse Board is also 
more capable of forecasting, seeing and understanding 
risks and coming up with robust solutions to address 
them. The concept of diversity, in order to ensure to be 
a precursor to business success, has to be achieved at 
different levels including diversity of thoughts, experience, 
knowledge, expertise, perspective, understanding, age 
and gender. If this combination is absent, it could result 
in stagnant discussions and mundane decisions without 
getting the full benefit of a rigorous debate. While it should 
be technically easy to attain a high diversity quotient in the 
Indian context considering the inherent diversity in India, 
there is a possibility that the Boards may prefer to bring 
in a familiarity quotient while inducting new members. 
Familiarity quotient in this context simply means that 
the existing Board members might give preference to 
candidates with whom they have shared work spaces in 
the past and share cordial professional relations. While this 
does not inherently signify a negative impact on diversity, 
unfortunately there is a high chance that this familiarity 
causes the board deliberations to be less rigorous than it 
could be, and the individual members could miss out on 
exercising their autonomy without themselves noticing.

 Gender diversity is another important aspect, as many 
studies have proved that the presence of qualified 
women on the Board could result in exercising strong 
oversight and have a positive, value-relevant impact on 
the company. A research conducted in 2016 using data 
from 55,000 professionals in 90 countries concluded 
that women outperformed men in 11 out of 12 emotional 
intelligence competencies. Ultimately, Board diversity is 
a combination of alternative and complimentary views 
that, in the end, lead to better decision-making. In this 
context, ignoring the benefits of gender diversity is likely 
to sabotage Board effectiveness.

 It is clear that while considering compliance by a company 
with the principles of Corporate Governance in the matter 
of composition of Board and its Committees, the idea 
of segregation of responsibilities or independence of 
Directors should be enforced broadly, keeping in mind the 
spirit of law and the limitations with which a legal statute 
is bound in writing down the independence or relations. A 
clear example is of an Independent Director who meets all 
the criteria of independence laid down in various statutes, 
but does not exercise his/her independence or question 
norms because of the familiarity quotient. The tone 
and deliberations of the Nomination and Remuneration 
Committee (NRC) becomes crucial in this scenario, being 
the Committee capable of bringing in these changes 
through its foresight and understanding. Secretarial Audit 
covers in detail the disclosures made by the company in 

its statutory records like Agendas and Minutes book of 
the Board and Committee meetings. The Agenda notes 
reveal how much information is shared with the Directors 
before an issue is being discussed, and could give 
clarity whether the decisions taken are on an informed 
basis. How well in advance have the agenda notes been 
circulated to the Board members before each meeting is 
also to be considered. The Minutes books are to provide 
ample proof of the course of discussion of Directors, the 
brainstorming process, the dissenting opinions and the 
way the Board addresses such dissent.

ii. Process of selection, on-boarding and training of new 
members of the Board

 The policy established by the company for selection of 
new members, especially Independent Directors, to 
its Board is of utmost importance in ensuring Board 
quality and adequacy. The co-dependence of strategic 
priorities and boardroom skills should be a primary 
factor while considering the suitability of a potential 
candidate. These are not mutually exclusive, and are 
equally responsible for the successful contribution of an 
otherwise eligible person towards the responsibilities of  
the Board.

 Once a suitable candidate is identified and appointed on 
the Board after meeting all criteria, their induction on the 
Board and training is equally essential. It is important to 
educate them on company’s business model, industry, 
competitive landscape, unique legal and regulatory 
compliance issues facing the company and its industry, 
as well as its recent history of successes or problems with 
financial reporting. One of the usual processes of induction 
program seems to be to provide the director with a manual 
containing a broad overview of Board’s oversight policies 
as well as company’s critical financial, operational and 
other risks. Another method is to involve meetings of the 
newly inducted Board member with the Chairman, CEO, 
CFO, Secretarial Auditor, legal counsel etc. While both 
these methods are helpful in getting new Board members 
up to speed quickly and enabling them to contribute 
sooner, its effectiveness would largely depend upon the 
extent of customization of the programme to the individual 
needs of the newly appointed director considering his or 
her current expertise and role expectations.

 Ensuring that complete disclosures as required by its 
governing laws have been made by the company on an 
event-driven basis to all stakeholders is another prime 
area of focus of Secretarial Audit. This includes adequate 

A research conducted in 2016 using data 
from 55,000 professionals in 90 countries 
concluded that women outperformed men 
in 11 out of 12 emotional intelligence 
competencies. Ultimately, Board diversity 
is a combination of alternative and 
complimentary views that, in the end, lead 
to better decision-making. In this context, 
ignoring the benefits of gender diversity is 
likely to sabotage Board effectiveness.
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policy disclosures on company website for the public, 
educational qualifications, expertise, suitability and 
justification for appointment of new Directors in Annual 
Report to shareholders etc. A thorough verification of 
the policies set in place by the NRC and its adherence 
thereto, especially to the ‘fit and proper criteria’ adopted 
as stipulated by various authorities including Securities 
and Exchange Board of India (SEBI), Reserve Bank of 
India (RBI), The Insurance Regulatory and Development 
Authority of India (IRDAI) or any other regulatory authority 
as far as applicable to the company, could signal the 
management of what to expect from the Board or 
Committee meetings and what measures could be taken 
to improve the same.

 A Secretarial Audit Report shall also act as a summary 
of corporate legal compliances ensured by the company 
during a particular period, which provides the new 
Directors with a confidence and clarity on the current 
position and general approach of the company towards 
legal compliances and governance.

iii. Evaluation of Board performance

 The basis for an effective Board of Directors is its capability 
to respond promptly to a dynamic business environment. 
To ensure continuity of this trait in the Board, a periodic 
evaluation or performance assessment is mandatory, and 
it has the potential to enhance effectiveness, maximise 
strength, identify and minimise weaknesses and be 
proactive in its overall responsibilities, on an individual as 
well as collective level. It improves the spirit of leadership, 
teamwork, accountability, decision-making and effective 
communication, both external and internal. It encourages 
more active participation, self-introspection of the skill 
gaps and the identification and acknowledgement of the 
room for improvement with professional and business 
needs in mind.

 While evaluating the performance of the Directors, 
whether on an individual level or as the Board (or 
Committee) in light of Corporate Governance, quality 
should be given paramount importance over quantity, as 
the quantity of participation has been more or less listed 
out in the Companies Act, 2013 and reiterated in other 
applicable regulations in the form of minimum number of 
meetings to be held, ideal gap between such meetings, 
quorum therein, disclosure of interest etc. Performance 
evaluation should be about assessing what is getting 
done during these meetings vis-à-vis its sufficiency and 
scope for improvement. The process of evaluation is not 
prescribed by such statutes, mostly on the realisation 
that a one-size-fits-all approach cannot be adopted, 
and the process has to be organically identified and 
developed keeping in mind the tone and needs of the 
Board. It is ideal to have a developmental, continuing 
and open process of evaluation rather than it being done 
as merely a compliance exercise. This gives it scope 
for evolution with the changing needs of the business  
environment.

 Secretarial Audit considers the policy adopted by the 
company for Board assessment and analyses whether 
it is being undertaken keeping in mind the purpose and 

benefits that accrues from it. This can be identified from the 
minutes of the NRC, and any limitations or discrepancies 
can be brought to the attention of management and 
stakeholders. It can also be used as a tool to identify 
whether the post evaluation changes have been effective 
or implemented.

iv. Succession planning

 When the processes of identification of new Directors 
and periodic evaluation of the Board is being done by 
a company keeping in mind the intent and purpose of 
these processes, there is a clear recognition of the skills, 
expertise and characteristics that have the potential in 
contributing to greater Board decisions. This paves way 
for the Board to develop an ideal succession plan, which 
could lead to a less frictional transition on the event of 
any sudden or unplanned gap in leadership. Such a 
succession or transition plan should ideally include a 
timeline, clear definition of required skills in the potential 
candidate, identification of such candidates and objective 
analysis of their strengths and weaknesses in light of 
the Board’s changing requirements from time to time 
etc. There cannot be a clear-cut definition of how the 
succession plan of a company should look like, but it is 
safe to say that it is not paranoid for the Board to always 
be on the lookout for potential talents that could bridge the 
gap in Board, if and when the need arises, without delay 
and commotion.

 A defined succession plan is a crucial element in good 
governance practices, and the Secretarial Auditor could 
have a look into whether there is a practical succession 
policy in place and advise the Board on its effectiveness 
and methods to stay  up-to-date with current practices in 
the industry.

v. Balancing the interest of stakeholders

 In the Indian scenario, though there are companies 
which have a clear separation between ownership and 
operational control in the sense that the management 
consists of professionals who are experts in the field of 
operation of the company, a larger number of corporates 
follow a business model in which the majority shareholders 
(promoter group) retain operational control. Though 
there is a need for Corporate Governance in both these 
scenarios, the major stakeholders and their expectation 
from the company varies widely in each of these models. 
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In a purely professionally managed company, the 
shareholders will be keen on ensuring that the company 
is being run to maximise shareholder wealth in the long 
run, without such managers gaining undue advantage or 
benefits at their expense. In a company where promoters 
hold managerial positions on the Board, the minority 
shareholders worry about decisions that could impact their 
position or wealth. The other stakeholders like creditors, 
business partners, governing authorities etc. have their 
own interests in the way in which a company is run. The 
Board of Directors have to ensure that the needs of all the 
stakeholders of the company are balanced and met without 
affecting one another. Good Corporate Governance is a 
tool for reconciling possibly diverging interests.

 Through Secretarial Audit, various aspects of stakeholder 
interest, like disclosing promoter and director shareholding 
(both direct and indirect) to the public, keeping a check on 
the limits of permissible remuneration that can be paid to 
Directors, abstaining from activities amounting to insider 
trading, keeping tab of the related party transactions 
entered by the company, or loans and investments 
made by the company to/in related parties are being 
thoroughly scrutinised. Discrepancies can be brought to 
the attention of the stakeholders through a qualification 
in the Secretarial Audit Report, and such a qualification 
warrants response from the Directors in the Annual 
Report for the year pertaining to which the Audit is being 
conducted. The scrutiny of Minutes and conduct of Audit 
Committee meetings also play a major role in defining the 
importance given by the company to investor protection 
and stakeholder confidence. Thus, Secretarial Audit 
provides an assurance to the stakeholders of a company 
that the actions taken by the company are being reviewed 
from an independent and external point of view, which 
enhances their confidence in the persons entrusted with 
management of the company affairs.

vi. Risk management and crisis management

 Risk management is the process of identification of 
potential risks that the company may face as a result of 
its business strategies or operations, and development 
of measures in advance to deal with these risks. This is 
a proactive mechanism enabling the company to face 
minimal damage, as the contingency measures are 
already in place to face and address the potential threats 
if and when they materialise.

 Crisis management is the reactive approach to an 
unforeseen contingency that is capable of causing 
significant damage to the company in terms of profits, 
market share, reputation and goodwill, employee turnover 
etc. The impact of the crisis is determined by how quickly 
the company responds to the crisis and acts to mitigate the 
damage. More the delay in action, more will be the loss.

 Though these two are entirely different, it is discussed 
here under the same head because the primary concern 
is the effectiveness and capability of the Board to foresee/
respond to these situations. This capability of the Board 
goes a long way in ensuring the long-term sustenance 
and survival of the company in its chosen business 
environment, and that way, this preparedness is closely 
connected to the principles of Corporate Governance.

 A Secretarial Auditor can review the policies set up in 
place for risk management and crisis mitigation, and 
comment on its scope and effectiveness from an outsider 
perspective.

vii. Vigil Mechanism & Whistle-blowing

 The success of any organisation, whether private 
or public, is the ability to call out illegal, illegitimate 
or immoral practices occurring in that organisation, 
genuinely by people who have witnessed or experienced 
such practices by higher authorities, without fearing 
unfair treatment. These are the fundamentals of a Vigil 
Mechanism. The Board of Directors are responsible to 
develop a policy clearly stating the mechanism through 
which an employee, or former employee, of the company 
can approach the higher management or person in 
charge to report concerns about unethical behaviour, 
frauds (actual or potential) or violation of policies of the 
company, with an assurance that their identities shall not 
be revealed. The policy shall also state the processes that 
the company will adopt on receipt of such complaints.

 Secretarial Audit reviews the effectiveness of the Vigil 
Mechanism policy in place, complaint received and 
actions taken thereon by the authorities entrusted under 
the mechanism. If there are any discrepancies or improper 
treatment found in the way the complaint is being dealt 
with, or loopholes in the policy devised, the Secretarial 
Auditor shall require a representation from the Directors 
in this connection.

viii. Transparency

 When the management of the company is entrusted to a 
group of individuals, it is natural that they are the first to be in 
possession of significant information regarding the affairs 
of the company. How well this information is disclosed or 
communicated to the stakeholders is of utmost importance, 
as they are solely dependent on this communication as a 
means to take an informed decision or form an opinion 
about the affairs of the company. Hence proper disclosure 
of relevant and reliable information to stakeholders is also 
an important practice of Corporate Governance and such 
information should be part of the Minutes of the company 
as a summary of the discussions and events during the 
meeting. However, while emphasising on disclosure 
and transparency, the importance of confidentiality of 
certain information, publication of which would negatively 
impact the business or conduct of the company, should 
be well protected. In short, for an organization to be 
effective, its Board, governing officers and executive 
staff must conduct themselves so as to meet the 
expectations of operational transparency to stakeholders 
while at the same time maintaining confidentiality 
of information in order to foster a culture for good  
decision-making.

 In-depth verification of Minutes books of meetings of the 
company is undertaken in Secretarial Audit. Minutes are 
expected to contain a fair and accurate summary of the 
proceedings of the meeting, including the discussion and 
deliberation of the Directors before making a decision, facts 
and information presented before the Board to enable them 
to take an informed decision or follow-up of the outcome of 
previous meetings and actions taken thereon.

Secretarial Audit as emerging factor in Governance
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THE FUTURE OF SECRETARIAL AUDIT IN 
ENHANCING CORPORATE GOVERNANCE
With this decade being witness to a sudden surge in promoting 
entrepreneurship in different fields, boosting the manufacturing 
sector and encouraging foreign investments in India, there is 
a huge scope for increased number of new businesses and 
corporatisation, which will all contribute to a business boom. 
Such an increase in volume of business entities and activities 
could put unprecedented pressure on the regulating authorities, 
and by the time the regulators step up to meet new challenges, 
how much ever short the gap is, there is a possibility for 
unscrupulous and fraudulent activities which could seriously 
shake investor confidence and compromise the interests of 
other stakeholders as well. This simply implies that the need to 
ensure the principles of Corporate Governance is going to be 
at an all-time high in the near future, and Secretarial Audit has 
potential to be the guardian angel.

While the Statutory Audit, if done right, ensures an abundant 
check on the financial aspects of an organisation and prevents 
frauds therein, Secretarial Audit ensures affirmation on both 
financial and non-financial parameters. Thus, widening the 
scope and importance of Secretarial Audit could take off the 
prospective load from regulating authorities in the need for 
micromanaging compliance by business units.

INDUSTRY-SPECIFIC ENTRENCHMENTS 
TO THE PRINCIPLES OF CORPORATE 
GOVERNANCE
The need for compliance arises from two perspectives in any 
given organisation – one, from the view of the organisation as 
a body corporate under Companies Act, 1956/2013, and two, 
from the perspective of the industry in which the organisation 
operates. It should be kept in mind that the former perspective, 
as mandated by the Companies Act, SEBI Regulations and 
the like, are of an inclusive nature, irrespective of the industry. 
This should be taken to understand that the existing laws 
on Corporate Governance should be seen as a basic, bare 
minimum compliance required by an entity. In order to fully 
tap the potential of self-governance, regulators of specific 
industries/sectors may ideally enforce stricter norms of 
Corporate Governance, in addition to the existing principles, 
after due contemplation on the areas that require focus in 
the particular industry. This will, in turn, widen the scope and 
effectiveness of Secretarial Audit as the compliance-wing of 
Corporate Governance, by providing a sector-wise customised 

report on entities, giving additional stress to the aspects of 
governance that actually matters to that particular industry. The 
benefit it gives to stakeholders in making informed decisions is 
paramount.
The Reserve Bank of India has in place the ‘Non-Banking 
Financial Companies – Corporate Governance (Reserve Bank) 
Directions, 2015’ which briefly lays down specific compliance 
on Corporate Governance to be undertaken by NBFCs, but it 
is more in the nature of the ‘comply or explain’ model, shifting 
the onus on the entity to form internal guidelines and ensure 
compliance with the same.
A welcome move in this connection that keeps up with the 
times, if not ahead, is the ‘Discussion Paper on Governance 
in Commercial Banks in India’ issued by the Department of 
Regulation, Reserve Bank of India in June 2020. This Paper 
rightly identifies providers of financial resources, largely 
depositors, as a key stakeholder that entities like banks have 
to satisfy on account of the sector of its operations, and the 
high and unique fiduciary responsibility the Board has to 
undertake in ensuring protection of their interests in addition 
to the other stakeholders. The Paper proposes governance 
policies that could “align current regulatory framework with 
global best practices while being mindful of the context of 
domestic financial system.” The depth it goes into customising 
the current mandatory principles of governance into tailor-made 
requirements for banks is commendable. It also proposes 
Secretarial Audit for all banks, whether listed or not or operating 
as branches, with specific guidelines/directions to be prescribed 
for the same, with the Report being required to be placed 
before the Audit Committee of the Board to have an oversight of 
compliance to various gaps reported by the Audit.

CONCLUSION
The role played by Secretarial Audit in giving assurance 
about the climate of governance in a company goes to show 
abundant potential for Secretarial Audit to progress from 
being a watchdog in ensuring that the principles of Corporate 
Governance are met, to being a concluding step in the very 
aspect of Corporate Governance itself. With specialisations 
and increased skill set, Secretarial Auditors have the power and 
aptitude to progress as the impeccable voice of governance of 
a business entity.                                                                     CS
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When the management of the company 
is entrusted to a group of individuals, it 
is natural that they are the first to be in 
possession of significant information 
regarding the affairs of the company. 
How well this information is disclosed 
or communicated to the stakeholders is 
of utmost importance, as they are solely 
dependent on this communication as a 
means to take an informed decision or 
form an opinion about the affairs of the 
company. 
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BACKGROUND

S ecretarial Audit Report (SAR) by a Practising Company 
Secretary (PCS) is perhaps the greatest recognition 

granted to the profession ever since its birth. The PCS 
fraternity has behind it six years of SAR reporting and on 
the basis of the practical experience of the fraternity and 
the analysis of this writer, there are a number of points that 
require the practitioners to think and devise a way or frame an 
opinion or conclude on the issue.  Some of these points are 
briefly touched upon below: -
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After the advent of the Companies Act, 2013, and the significant amendments made by the Act as well as the 
Rules thereunder, a distinct practice of preparing and issuing of Secretarial Audit Report was brought into 
force for the Companies.  The practice was brought into usage with the intention of ensuring total and 
complete compliance with respect to all secretarial matters. It has been almost 5 years since the first Secretarial 
Audit report (SAR) was issued by the Practising Company Secretary (PCS). However, for an elaborate exercise 
like issuance of the Secretarial Audit Report, there are quite a few doubts and questions that still arise from 
time to time. This article is an attempt to capture these critical points. 

*Past President, The ICSI

1. Applicability to private companies: - According to the 
provisions of section 204 of the Companies Act 2013 read 
with the Companies (appointment and remuneration 
personnel) rules, 2014, Secretarial Audit Report (SAR) 
is to be given in the prescribed form MR-3 and the report 
is to be addressed to the members.  Initially the SAR 
was applicable only to all listed companies and Public 
Companies with specific threshold limits of paid up 
capital and turnover. But now with the recent amendment 
to the Rules, certain Private Companies are also required 
to obtain SAR. Presently there are two views about 
applicability of SAR for private Companies. One view 
is that the secretarial audit of Private Company whose 
borrowing is more than 100 Crores as at 31.3.2020 will 
have to get the secretarial audit done from the financial 
year 2020-21 and not for the financial year ending 31st 
March 2020. While the other view is that since the 
amended rules are applicable w.e.f. 1.4.2020 and the 
date of report of the secretarial auditor would be post 1st 
April 2020, in case borrowings of the Private Company 
are Rs. 100 crores or more as at 31st March 2020, such 
secretarial audit is necessary even for the financial year 
ended 31st March 2020. The view of this writer is that the 
second view is appropriate. 

2. Adverse observation in italics: - Any adverse 
observation in SAR is required to be answered in the 
Directors’ Report. There is no requirement in the Act that 
such adverse comment should be in italics or bold letters, 
but it is desirable to do so. Not all PCS who have made 
adverse observation in SAR have given their comment 
or observation in italics. Here, it would be worthwhile 
to state that the “Guidance Note on Secretarial Audit” 
prescribes the following with respect to Reporting with 
Qualification: -

 “A qualification, reservation or adverse remarks, if any, 
should be stated by the Secretarial Auditor at the relevant 
places in his report in bold type or in italics.”  

3. Certain terms not defined:- The terms ‘Secretarial 
Audit, ‘Good corporate Practices’ ‘Board processes’ is 
not defined in the Act. As regards “Secretarial Audit”, 
the term has been well understood by the PCS fraternity 
to mean the audit prescribed under Section 204 of the 
Companies Act, 2013. As regards the meaning of the 
Board Process, the PCS should refer to the Guidance 
Note issued by ICSI which defines the term Board 
Process as “the processes followed for decision making 
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by the Board and its committees.” A complete chapter 
9 of the said guidance note deals with Board Process. 
However, the term “Good Corporate Practices” is left to 
the good judgement and interpretation of the PCS. Thus, 
there is a certain element of subjectivity in this exercise.

4. Major events:- The term ‘events having major bearing 
on the Companies affairs’ is rather vague.  The instances 
given in the Form MR 3 at the end are only illustrative. 
Reference to the guidance note issued by ICSI may be 
helpful in this regard.

5. Specific Laws applicable to the Company:- The 
requirement about Secretarial Auditor commenting 
about compliances with ‘other laws as may be applicable 
specifically to the company’ was discussed and 
debated a lot during initial years. There were two views 
expressed. one was that all laws including all labour 
laws, like PF, ESI, Gratuity, Bonus, Minimum wages etc. 
All Indirect Tax laws like Excise, VAT etc. are   required 
to be verified. Another view was that only those laws 
specifically applicable to a particular industry like RBI 
regulations for NBFC, Boilers’ Act for companies having 
Boiler, Drugs and Cosmetics Act for Pharma Company, 
etc. should be verified. Now it seems that second view 
prevails, and most PCS are taking that view.

6. Applicable Statutory Provisions:- The very first line 
of compliance report mentions that PCS has conducted 
the secretarial audit of compliance of applicable statutory 
provisions. In order to understand which provisions are 
applicable to a particular company PCS is supposed 
to go through  all major transactions entered into by 
the company without which they cannot decide which 
provisions have become applicable for example if there 
are related party transactions of sale or purchase or if 
the loans are given to the related parties compliance of 
section 184, 185, 188, 189  has to be verified by PCS 
and in case of violations or aberrations he must qualify 
his report . 

7. Audit is a serious exercise:- Understanding provisions 
of section 143 is quite critical for PCS. Especially sub 
section 12 and 15 of section 143. So also, provisions 
of section 447 and 448 are relevant and must be 
understood considering the serious consequences. 
Secretarial audit is a very serious exercise and there 
should not be any compromise with the fees. No Court 
or disciplinary committee will accept an argument that 
PCS did not do the job with due care and diligence 
because we were paid less fees. In case Company is 
not appreciating the responsibilities of PCS while giving 
SAR, and hence offering a small amount as fees, PCS is 
better advised not to accept that assignment for a paltry 
amount. The amount of fee to be charged by PCS for 
issuing SAR is indeed a challenging aspect. Needless to 
say, that depending on the volume and complexity of the 
work, fees should be charged. It should never happen 
that during the course of negotiations because client has 
agreed to pay a smaller amount, PCS compromises with 
the quality of SAR. Irrespective of the amount of fees, 
a PCS is required to do his job meticulously without 
compromising the quality and to the best of his / her 
abilities.

8. Use of word generally:- Should the word ‘generally’ 
be used in the report while making a statement that 
Company has complied with the provisions of the Act, 
Rules, Regulations, Guidelines, Standards etc.  is an 
issue. Here it should be noted that the word “generally” 
is not found in the format of MR-3 as prescribed. At the 
same time, some PCS are of the view that giving a clean 
chit to the company by reporting that Company has 
complied with all requirements is a heavy-duty task and 
can be risky. There are two views in this regard. One view 
is that use of such word’ generally’ dilutes the quality of 
SAR while the other view is that such use would protect 
PCS to some extent. The writer is of the view that it would 
be desirable to use the word ‘generally ‘before the word 
‘complied with’. PCS however still needs to ensure that 
there is no material non-compliance of the provisions 
of Act, Rules Regulations etc. It will be impossible for 
PCS to verify each and every transaction. For example, 
compliance of section 12- which provides that on every 
official communication there has to be a disclosure 
about the registered office address, email address etc. 
By no stretch of imagination PCS can verify all official 
communications and therefore saying that company 
has complied with all the provisions of the law would 
be adventurous. Of course, use of the word ‘generally’ 
doesn’t protect PCS in case of incorrect report. PCS 
cannot afford to remain negligent and careless.

 There may be more such aspects wherein there could 
be varying interpretations. Nevertheless, the PCS would 
do well to understand the varying interpretations and for 
clarity refer to the guidance note issued by ICSI for the 
process to be adopted.

In the following paragraphs, there are certain 
recommendations for strengthening the quality of 
Secretarial Audit: - 

1. Decided cases about liability of auditor:- There 
are a number of cases decided by Indian and English 
Courts about liability of Auditor towards members of 

The requirement about Secretarial 
Auditor commenting about compliances 
with ‘other laws as may be applicable 
specifically to the company’ was 
discussed and debated a lot during initial 
years. There were two views expressed. 
one was that all laws including all labour 
laws, like PF, ESI, Gratuity, Bonus, 
Minimum wages etc. All Indirect Tax laws 
like Excise, VAT etc. are   required to be 
verified. Another view was that only those 
laws specifically applicable to a particular 
industry like RBI regulations for NBFC, 
Boilers’ Act for companies having Boiler, 
Drugs and Cosmetics Act for Pharma 
Company, etc. should be verified. Now 
it seems that second view prevails, and 
most PCS are taking that view.
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the company and many decisions of the Disciplinary 
Committees of Professional bodies.  Every PCS issuing 
SAR should go through these cases.

2. Obtaining letter of Representation is necessary:-  
PCS is supposed to comment about company having 
proper Board processes and compliance mechanism 
in place. The PCS should obtain appropriate letter 
of Representation from the Managing Director or 
compliance officer without which it would not be possible 
for the PCS to state about certain Board processes and 
compliances. For example: In the meeting whether any 
director has expressed any dissenting view / vote in 
respect of a particular resolution cannot be verified by 
PCS since he would not have been participating in the 
meeting. PCS has no reason to know what exactly has 
happened in the board meeting, particularly when the 
minutes do not capture this specifically. In such cases, a 
letter of Representation is helpful. 

3. Reliance on Audited Accounts:- Another interesting 
aspect is whether PCS can rely on the audited accounts. 
PCS is supposed to examine the books, papers minute 
books, forms and returns filed and other records 
maintained by the company. ‘Books’ include books of 
accounts. Therefore, the question is whether PCS is 
supposed to carry out entire audit of books of accounts 
like a chartered accountant?  The natural answer is ‘No”, 
in view of the fact that this will be a case of duplication 
of work and lot of efforts will go in verification and 
examination of books of accounts.  Such duplication 
should be avoided and, in any case, does not appear 
to be the intention of the regulator. Something which 
has been done by another professional need not be 
repeated by a PCS. Having said so, PCS is required to 
cover the major aspects where there are compliances 
contemplated by the Act. For instance, it would be the 
duty of PCS to verify the relevant ledgers and accounting 
records, when he finds movement in paid up capital, 
secured loans, unsecured loans, investment in Assets 
and the like. If the paid-up capital is increased then the 
PCS will have to ensure that company has complied with 
section 42 and 62, If there is change in secured loans, 
compliance with sections 77 to 85 needs to be verified. 
If there is any change in unsecured loans, PCS will have 
to ensure compliance with section 73 to 76 of the Act.  
if there are new investments made, PCS should verify 
whether appropriate board resolutions were passed as 
contemplated by section 179 and also check compliance 
of Section 186. Thus, PCS should carry out, what is 
normally understood as “Balance Sheet Audit”, though 
not vouching and verification of all the transactions.

4. Importance of the audit to be kept in mind:- Secretarial 
Audit aims to provide a tool to the stakeholders to 
understand the compliance of various legislations 

and regulations applicable to the company. Any non-
compliance and/ or governance glitches may lead to 
tragic effects on the going concern of the entity. The 
report is about compliance with various statutes and 
about existence of Board processes and compliance 
mechanism.  PCS has to report in respect of various Acts, 
Regulations as mentioned in MR 3. Further, Compliances 
with secretarial standards and listing regulations is also 
to be reported.

5. Constitution and Composition of Board:- Reporting 
is also required about constitution of Board of Directors 
and whether changes in the composition were made 
legally. The manner of convening and conducting Board 
Meeting is also to be commented by Secretarial Auditor. 

6. Reporting of all non-compliances without exception:- 
PCS must report all events of non-compliance and 
observations in order to discharge his professional 
duty.  PCS must maintain audit diary and keep various 
checklists on record which would justify giving his report 
in a particular manner.

7. Inability to express view:- If the PCS is unable to 
express a view on any matter due to non-availability of 
information or any situation which is beyond control or 
otherwise, he should mention the reasons for the same, 
one such example could be COVID-19 outbreak. 

Some of the specimen clauses are suggested below:

	 	 Due to COVID-19 outbreak and Lockdown 
situation, this Report has been issued relying on the 
certificates, information, details, data, documents 
and explanations provided by the Company and its 
officers, agents and authorized representatives in 
electronic form, without physically verifying the same 
and visit to the office of the Company.

	 	 The company had given advance to the Directors. 
It was informed that this advance has been paid 
for travelling expenses and is not in the nature of 
loan. However, for want of complete records and 
information, we are unable to comment about 
compliances of section 185, 188 and other applicable 
provisions of the Companies Act 2013.

	 	 For want of complete records and information, we 
are unable to comment whether the Company has 
complied with the provisions of section 177 & 188 
and other applicable provisions of the Companies 
Act, 2013 and the Rules made thereunder for the 
transactions entered into with Related parties during 
Financial year.

There may be more such aspects wherein 
there could be varying interpretations. 
Nevertheless, the PCS would do well to 
understand the varying interpretations 
and for clarity refer to the guidance note 
issued by ICSI for the process to be 
adopted.

Secretarial Audit aims to provide a tool 
to the stakeholders to understand the 
compliance of various legislations and 
regulations applicable to the company. 
Any non-compliance and/ or governance 
glitches may lead to tragic effects on the 
going concern of the entity. The report is 
about compliance with various statutes 
and about existence of Board processes 
and compliance mechanism. 
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8. Use of Materiality concept:- Materiality concept is well 
settled in the minds of a professional and even more so 
a PCS. In the context of Secretarial Audit, it might be 
worthwhile to classify the impact of non- compliances into 
A, B & C category wherein,  

  		‘A’ category signifies major non-compliances which 
has significant amount of penalties and will have 
major bearing.  E.g. violation of law regarding 
acceptance of fixed deposits.  Non-disclosure of 
mandatory information in the Directors’ report. Etc.

 		‘B’ category signifies moderate non-compliances 
which has moderate amount of penalties.   E.g. 
delayed filing of Annual Return and financial 
statements.

 		‘C’ category signifies non-compliances which are 
of technical nature and has very less amount of 
penalties.  E.g. Not keeping copies of notices issued 
for convening Board Meetings, when all Directors 
have attended all the meetings and have signed 
attendance sheets.

 		Applying  principle of  materiality  PCS can discount 
reporting of ‘C ‘category events. 

  	 PCS needs to understand the magnitude and 
future consequences of the non-compliance before 
concluding. 

Company being an artificial person, the Board of Directors of 
the Company take most of the decisions. Directors being in 
a fiduciary position the decision-making system of the Board 
has to be transparent. Directors are held accountable for their 
actions and inactions. Board process is a decision-making 
process of the Board of Directors. Objective of evaluating 
board process is to ensure good Corporate Governance. 

9. System of convening and conducting board 
meetings:-  Secretarial Auditor is not only required to 
comment about composition of the board but the entire 
system of convening and conducting Board meetings. 
This includes review of the procedures followed for 
appointment of directors, payment of remuneration, 
calling of and conducting the meetings and sharing of 
information /documents with directors, strict observation 
of Secretarial Standards, dealing with related party 
transactions, evaluation of the performance of the 
company including evaluation of the performance of the 

members of the Board of Directors. In sum and substance 
this review is the pillar of Secretarial Audit, involving as 
it does a review of the roots of governance systems 
in the company. In majority of the corporate failures, 
it has been observed that an ineffective or defective 
Board Process was a critical aspect in failure of the  
corporates. 

10. Fraud Reporting:- Under section 143 of the Companies 
Act, 2013 the Company Secretary in Practice has a duty 
to report “Fraud. According to the provisions of Section 
143 of the Companies Act, 2013 read with the Companies 
(Audit and Auditors) Amendment Rules, 2015, if the 
Secretarial Auditor in the course of the functioning his 
duty, has reason to believe that an offence of fraud is 
being or has been committed against the company 
by officers or employees of the company, he shall 
immediately report the matter to the Central Government/ 
Board of Directors. Clause (f) of Explanation under 
section 447 of the Companies Act 2013 defines  “Fraud” 
in relation to affairs of a company or a body corporate 
includes any act, omission, concealment of any fact or 
abuse of position committed by any person or any other 
person with the connivance in any manner, with intent 
to deceive, to gain undue advantage from or to injure 
the interest of the company or its shareholders or its 
creditors or any other person whether or not there is any 
wrongful gain or wrongful loss.

11. Major Events / Actions:- In the last para of form MR3 
the Secretarial Auditor shall identify and report all events/
actions having major bearing on the Company’s affairs/ 
Governance in pursuance of the applicable laws, rules, 
regulations, guidelines, standards, etc. Depending upon 
the magnitude and materiality of the event, the PCS has 
to take a call on reporting under this head. Such events 
could be 

	  Merger- Amalgamation / takeover/ cross border 
transactions;

 		Approval cancellation of license/ patents etc; 
 		Change in the objects of the Company; 
 		Appointment / resignation of Managing Director or 

Key person of the Company ;
 		Order passed against / in favour by the authorities;
  		Accidents;
 		Strikes/ Lockouts;

 		Signing of Joint venture agreements. 

CONCLUSION 
Prevention is better than cure and Secretarial Audit is an 
effective tool that helps management and all stakeholders 
to understand the Compliance level and effectiveness of the 
systems. PCS has to do his job in good faith with due care 
and diligence. No doubt that the Secretarial Audit has given us 
a great area of practice, nevertheless a wrong or incorrect or 
false audit report would lead to deterioration in the credentials 
of the professional and the profession as a whole. ICSI and the 
fraternity of PCS have a great responsibility in this regard.     CS

Secretarial Audit Report – An attempt to simplify complexities
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Audit - Way Forward

JOURNEY COMMENCED

C orporate Compliance is the process of making sure that 
everyone in an organisation follows all applicable laws, 

rules, regulations, standards and ethical practices in the overall 
interest of every stakeholder. It reduces the organisational as 
well as individual’s risk of any non-compliances and increase 
the overall efficiencies and sets the tone for a well governed 
enterprise. During mid-seventies, due to complexities of 
business and its growth coupled with compliance of various 
laws, rules and regulations, the Government considered 
and introduced the concept of appointment of whole-time 
Secretary in employment. On the enactment of the Companies 
(Amendment) Act, 1974, for the first time, it was mandated 
that, every company having paid up capital of rupees twenty-
five lakhs or more to employ a whole time Secretary so as 
to ensure better compliance of applicable laws, rules and 
regulations in such companies.

Sachar Committee, a high-powered Expert Committee 
headed by Justice Rajinder Sachar, was constituted by the 
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Senior Partner
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Government to review the working of the Companies Act, 
1956. The foundation for the practising side of the profession 
was firmly established on June 15, 1988. This was the Golden 
day in the history of growth of Company Secretaries when 
the Companies (Amendment) Act, 1988 was introduced. 
Introduction of one new definition “secretary in whole-time 
practice”, substitution of existing definition “secretary” and 
insertion of a proviso in section 161(1) of the Companies Act, 
1956 for listed companies was beginning for the growth of 
profession of Company Secretaries.

In fact, the above amendments in the Companies Act, 1956, 
for a Practicing Company Secretary (PCS) was “two birds 
with one stone”, thereby not only the definition of PCS was 
introduced but also recognition was given to PCS to sign the 
Annual Return of listed companies along with the other two 
signatories. The entry of a PCS was straight away into the 
compliances of a listed company.

BEGINNING OF THE JOURNEY – SIGNING 
OF ANNUAL RETURN
The Companies Act, 1956 was amended with the Companies 
(Amendment) Act, 1988 and recognition was given to PCS 
to sign the Annual Return of listed companies. It was the 
starting point not only recognition to PCS but more importantly, 
the starting point for ensuring “Corporate Compliance 
Management” and to improve the level of compliances in the 
corporate sector. Onerous responsibility was given to PCS 
not to simply put his stamp and sign, but more importantly to 
ensure that all the required compliances of the Companies 
Act, 1956, and the Rules made thereunder as also the listing 
regulations were complied with for the contents forming part 
of the Annual Return. Seven major level of compliances was 
to be ensured starting from Registered Office Address till 
indebtedness of the Company.

No doubt, it was a tough task for young practitioners at that 
time to seek from the senior employed CS to produce the 
minutes’ books for verification particularly for the appointment 
and changes of Directors and Company Secretary. It was also 

From 1974 to 2020, the profession of Company Secretary has travelled a long way. The practising side of the 
profession was firmly established in the Year 1988 with the introduction of signing of the Annual Return of a 
listed company by a Practising Company Secretary. The profession achieved a major breakthrough with the 
introduction of the Secretarial Compliance Certificate for companies which were not required to employ a 
whole-time secretary, which became effective from 13th December, 2000 by the introduction of new section 
383A in the Companies Act, 1956. However, with the coming into force of the Companies Act, 2013 from 1st 
April, 2014, we now have the Secretarial Audit, which requires to report on compliances of the company over 
and above the provisions of Companies Act, 2013. With effect from Financial Year Ended 31st March, 2019, 
listed companies above a threshold are required to furnish the Annual Secretarial Compliance Certificates to 
the stock exchanges. There is more to come for the profession with Reserve Bank of India (RBI) having 
circulated a discussion paper on Governance in commercial banks in India which inter-alia consists of 
proposal for secretarial audit.

*The views expressed are the personal views of the author
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a tedious job to ensure that proper stamp duty was paid on 
all transfers and it was a herculean task to run through all 
the share transfer forms. However, this move made inroads 
for acceptance of CS by the corporate sector and the level of 
compliances improved drastically.

Secretary in employment, enlarged the scope of corporate 
compliances. This was not only to improve the level of 
compliance in smaller companies and to protect them from 
any un-intended non- compliances, but also gave very good 
relief to the ROCs and other statutory authorities. Overall, it 
was a “win-win” situation to the entrepreneurs, regulators, 
lenders and other stakeholders. The Secretarial Compliance 
Certificate further strengthened the level of compliance of the 
companies covering the following: -

1. Particulars of registers and records maintained;

2. Particulars of forms and returns filed with ROC, MCA;

3. Confirmation of Annual General Meeting held;

4. Loans, advances, investments including related party 
transactions;

5. Proper constitution of board and its report;

6. Managerial remuneration;

7. Investors protection relating to dividend, public deposit, 
buy back of shares, redemption of preference shares and 
debentures, shares kept in abeyance;

8. Proper compliance on alteration of articles and 
memorandum of association; and

9. Employees’ protection on security deposits collected and 
provident fund deposits.

Secretarial Compliance Certificate covered extensively the 
level of compliance of the Companies Act, 1956 and the 
Rules made thereunder but was limited to only companies 
statutorily not required to employ whole time Company 
Secretaries. The signing of Annual Return of listed companies 
by a PCS was again limited and did not travel to important 
areas in connection with the functioning of a company namely 
compliance with respect to loans, investments, related party 
transactions, public deposits and other areas having financial 
as well as compliance implications. This promoted the Ministry 
of Corporate Affairs to consider and introduce Secretarial 
Audit for all listed companies and to certain classes of bigger 
companies.

INTRODUCTION OF SECRETARIAL AUDIT 
FOR BIGGER COMPANIES

The Ministry of Corporate Affairs (MCA) first tested the 
professional competence of PCS in 1988 by introducing the 
signing of Annual Return of listed companies followed with 
Secretarial Compliance Certificate in 2000.

The Companies Act, 1956 has completely been re-written 
and came out with a new version as Companies Act, 
2013. Section 204 was introduced as a new section and 
not having any corresponding section to Companies Act, 
1956. Accordingly, Section 204 of the Companies Act, 
2013 read with Rule 9 of the Companies (Appointment 
and Remuneration of Managerial Personnel) Rules, 2014 
which came into effect from 01.04.2014, mandates that  

The foundation for the practising side 
of the profession was firmly established 
on June 15, 1988. This was the Golden 
day in the history of growth of Company 
Secretaries when the Companies 
(Amendment) Act, 1988 was introduced. 
Introduction of one new definition 
“secretary in whole-time practice”, 
substitution of existing definition 
“secretary” and insertion of a proviso 
in section 161(1) of the Companies Act, 
1956 for listed companies was beginning 
for the growth of profession of Company 
Secretaries.

Journey from Annual Return to Secretarial Audit - Way Forward

INTRODUCTION OF SECRETARIAL 
COMPLIANCE CERTIFICATE
In 1990’s, the Government of India recognised that many 
provisions of the Companies Act, 1956 had become erroneous 
in date and were not opportune to the growth of the Indian 
corporate sector. Consequently, an attempt was made to 
recast the Companies Act, 1956 and after several attempts, 
The Companies (Amendment) Act, 2000 was introduced.

Accordingly, w.e.f. 13-12-2000, a new proviso was introduced 
in section 383A of the Companies Act, 1956, with requirement 
on certain companies not required to employ a whole-time 
secretary under sub-section (1) and having a paid-up share 
capital of ten lakhs rupees or more to have compliance 
certificate signed by Practicing Company Secretary.

The Secretarial Compliance Certificate had the distinguished 
features as stated below:

1. It was an exclusive assignment to PCS;

2. PCS was given the powers to access registers, books, 
papers, documents and other records;

3. The certificate was required to be filed with ROC; and

4. The certificate was required to be addressed to the 
members of the Company and shall be laid at the Annual 
General Meeting.

SALIENT FEATURES OF SECRETARIAL 
COMPLIANCE CERTIFICATE
The verification of records and level of compliance with 
respect to certification of annual return were restricted to the 
contents of Annual Return and that too, only for the listed 
companies. The Government having realised and introduced 
the Secretarial Compliance Certificate for small companies 
where there was no need to appoint whole time Company 
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(a) Every listed company; or

(b) Every public company having a paid-up share capital of 
fifty crore rupees or more; or

(c)  Every public company having a turnover of two hundred 
fifty crore rupees or more,

shall get Secretarial Audit conducted by a PCS and annex the 
report along with Board of Directors’ Report. Directors in their 
report to explain in full for any qualification or observation or 
other remarks made by the PCS in his report.

SECRETARIAL AUDIT REPORT IN FORM 
MR – 3
For the first time, the Ministry of Corporate Affairs (MCA) 
enlarged the scope of audit to cover compliance of statutes 
over and above the compliances under the Companies Act, 
2013 and Rules made thereunder. Accordingly, the scope of 
Secretarial Audit also extended to all SEBI related regulations, 
Foreign Exchange Management Act, 1999 and the rules made 
thereunder covering with Foreign Direct Investments (FDI), 
Overseas Direct Investments (ODI) and External Commercial 
Borrowings (ECB) to the extent applicable to the company.

Further, in order to give more strength to the level of compliances, 
the audit process included to report on compliance of other 
specifically applicable laws to the Company. The report has 
to further provide the constitution of Board, recording of the 
minutes of the directors, that there are adequate systems and 
processes in the Company commensurate with the size and 
operations of the Company to monitor and ensure compliance 
with applicable Laws, Rules, Regulations and Guidelines and 

finally to include all specific events/actions that took place 
having a major bearing on the company’s affairs in pursuance 
of the above referred laws, rules, regulations, guidelines, 
standards, etc.

INTRODUCTION OF ANNUAL 
SECRETARIAL COMPLIANCE REPORT BY 
SEBI
Securities Exchange Board of India (SEBI) on its part, vide its 
Circular dated 08.02.2019, introduced the Concept of Annual 
Secretarial Compliance Report (ASCR) in order to keep an 
additional check on the listed companies on the compliance 
status of the company with the applicable provisions of all 
SEBI Regulations and circulars/ guidelines issued thereunder. 
Accordingly, listed entities shall additionally, on an annual basis, 
require a check by the PCS on compliance of all applicable 
SEBI Regulations and circulars/ guidelines issued thereunder, 
consequent to which, the Practicing Company Secretaries 
shall submit a report to the listed entity in the manner specified 
in this circular with effect from the financial year ended March 
31, 2019 onwards. The annual secretarial compliance report 
shall be submitted by the listed entity to the stock exchanges 
within 60 days of the end of each financial year.

The verification of all SEBI related regulations by a PCS is also 
another type of secretarial compliance or audit and it is yet 
another milestone to PCS.

SECRETARIAL AUDIT FOR UNLISTED 
MATERIAL SUBSIDIARIES
On recommendation of the Committee on Corporate 
Governance, constituted under the Chairmanship of Shri 

Journey from Annual Return to Secretarial Audit - Way Forward
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Uday Kotak, the SEBI (Listing Obligations and Disclosure 
Requirements) Regulations, 2015 have been amended to 
include the Regulation 24A by which the unlisted material 
subsidiaries of the listed company are also required to 
undertake Secretarial Audit.

RECENT DEVELOPMENT IN 
SECRETARIAL AUDIT
Having introduced the Secretarial Audit for bigger companies, 
MCA further to strengthen the level of compliance in companies 
which are vulnerable to public funds and with the objective 
of investors’ protection, recently amended the Companies 
(Appointment and Remuneration of Managerial Personnel) 
Rules, 2014. Accordingly, with effect from 1.04.2020 “Every 
company having outstanding loans or borrowings from banks 
or public financial institutions of one hundred crore rupees 
or more.” is also required to conduct Secretarial Audit as per 
section 204 of the Companies Act, 2013.

Overall, now Secretarial Audit is covered for all bigger 
companies and companies having borrowings of one hundred 
crore rupees or more. In terms of thresholds of borrowings, 
private companies are also covered.

Recently, Reserve Bank of India in the month of June, 2020 
has come out with a discussion paper on Governance in 
Commercial Banks in India. There is a proposal to introduce 
Secretarial Audit in all commercial banks both listed and 
unlisted.

ICSI INITIATIVES
MCA has time and again viewed the performance of Practicing 
Company Secretaries (PCS) in ensuring corporate compliance, 
initially with listed companies and then to small companies and 
finally for both listed and certain class of companies. ICSI took 
several initiatives on its part in order to strengthen the practising 
side of the profession and at the same time, the assignments 
should also be shared by maximum number of professionals. 
The concept of peer review was also introduced to ensure 
that the PCS unit has its systems and procedures intact for 
carrying out professional assignments. Guidance Note on 
Secretarial Audit was issued in 2014. Auditing Standard Board 
was constituted by ICSI and 4 (Four) Auditing Standards have 
been issued till date to guide the PCSs to render their services 
more efficiently and diligently. Last year, ICSI has come out to 
further recognise and strengthen the PCSs by awarding with 
best secretarial audit report. The following are the initiative 
introduced by ICSI in the following past few years:

1. Limit on issuance of Secretarial Audit Reports;
2. Limit on issuance of Annual Secretarial Compliance 

Reports;
3. Guidelines on Peer Review;
4. Guidance Note in the year 2014 on Secretarial Audit;
5. Intimation to previous PCS before accepting assignments;
6. Constituted Auditing Standard Board;
7. Issued Auditing Standards CSAS-1 to CSAS-4;
8. Introduction of Unique Document Identification Number; 

UDIN.
9. Best Secretarial Audit Report Award: The latest 

encouragement mode of ICSI was the introduction of 
award on Best Secretarial Audit Report from 2019.

Journey from Annual Return to Secretarial Audit - Way Forward

The concept of peer review was also 
introduced to ensure that the PCS unit 
has its systems and procedures intact for 
carrying out professional assignments. 
Guidance Note on Secretarial Audit was 
issued in 2014.

WAY FORWARD
Other laws applicable specifically to the Company:

The format for Secretarial Audit Report i.e. MR-3, prescribed 
by MCA requires the Secretarial Auditor to report on 
compliance of “other laws as may be applicable specifically to  
the company”.

ICSI has issued a guidance note on Secretarial Audit (Release 
1.4) and with reference to “specific reference to other laws as 
may be applicable specifically to the company”, it is mentioned 
in the guidance note as reproduced below:

“The Council of the ICSI at its 226th meeting held on November 
21, 2014 decided on the Scope of Secretarial Audit relating to 
reporting of Specific and General laws, which is as under:

“Reporting on compliance of ‘Other laws as may be applicable 
specifically to the company’ shall mean all the laws which are 
applicable to specific Company for example for Banks- all laws 
applicable to Banking Industry; for insurance company-all laws 
applicable to insurance industry; likewise, for a company in 
petroleum sector- all laws applicable to petroleum industry; 
similarly, for companies in pharmaceutical sector, cement 
industry, etc.

Examining and reporting whether the adequate systems and 
processes are in place to monitor and ensure compliance with 
general laws like labour laws, competition law, environmental 
laws.”

Still confusion persists in the minds of the professionals. The 
intention of the Government while prescribing the format of the 
secretarial audit report i.e. MR-3, is to report on the “other laws 
applicable specifically to the company”, like, if a company is 
required to obtain a specific permission or approval from any 
regulator or authority to carry on its business, then, compliance 
of the such specific act, rules and regulations need to be 
complied by the Company. It does not extend to cover “General 
Laws” such as labour laws, competition law, environmental 
laws and other general laws which are applicable to almost 
all the companies and not specifically applicable to a specific 
company.

For example, Companies which are developers for building 
homes, commercial spaces etc., till the Real Estate 
(Regulation and Development) Act, 2016 (RERA) was 
introduced in the year 2016, such companies reported 
that there are no specific laws applicable to them. Now, 
on coming into force of the RERA, such companies need 
to register themselves and to comply with the provisions  
of RERA.
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REGULATORS FOR SPECIFIC INDUSTRY/
SECTOR
The other laws applicable specifically to the Company as per 
MR -3 is to consider the specific laws applicable to an industry 
and governed and controlled by different regulators. Some 
of such specific industry/sector, concerned regulator and the 
applicable regulations are given below.

Company/
Sector

Regulator Other Laws 
Specifically 
applicable to the 
Company/Sector

Insurance 
Companies

IRDAI Insurance Act, 1938 
and Insurance 
Rules,1939; 
Insurance Regulatory 
and Development 
Authority Act, 1999 
and Rules and 
Regulation, Circular 
and Notification issued 
thereunder.

Developers 
and Real 
Estate 
Industry

Real Estate 
Regulatory Authority

The Real Estate 
(Regulation and 
Development) Act, 
2016 and the allied 
rules and regulations.

Telecom 
Industry and 
IT Sector

Telecom Regulatory 
Authority of India 

Department of 
Telecommunications

The Telecom 
Regulatory Authority of 
India Act, 1997 and the 
Information Technology 
Act, 2000.

Food Sector Food Safety and 
Standards Authority 
of India

Food Safety and 
Standards Act, 2006 
and the allied rules 
and regulations made 
thereunder

Banking and 
NBFCs

Reserve Bank of 
India

The Reserve Bank of 
India Act, 1934 

The Banking 
Regulation Act, 1949

Asset 
Management 
Company

Securities and 
Exchange Board of 
India

Association of Mutual 
Fund of India

SEBI (Mutual Funds) 
Regulations, 1996 

SEBI (Portfolio 
Managers) 
Regulations, 1993

SEBI (Alternative 
Investment Funds) 
Regulations, 2012

Source : Compiled by the author

SUGGESTIONS
Secretarial Audit which otherwise commenced its journey in 
the year 1988, as verification and scrutiny of annual return 
by a practising company secretary, slowly and steadily 

crossed several milestones and formally got its recognition as 
Secretarial Auditor in the Companies Act, 2013. SEBI, on its 
part also recognised the value and importance of corporate 
compliance management and introduced the Annual 
Secretarial Compliance Report from 2019 onwards. In order 
to further strengthen the level of compliance and corporate 
governance, MCA has extended Secretarial Audit from 
01.04.2020 for “Every company having outstanding loans or 
borrowings from banks or public financial institutions of one 
hundred crore rupees or more”. However, the applicability 
has to be in line with that of applicability to statutory auditors 
by deleting the word “public” from public financial institutions 
and also to substitute the word “or” as “and” so that borrowing 
from both banks and financial institutions put together are 
considered.

The Reserve Bank of India has recently circulated a discussion 
paper on Governance in Commercial Banks in India which 
includes, inter alia, proposal for conducting Secretarial Audit 
in all banks both listed and unlisted. It is very important for 
ICSI, in view of recent development of swindling the public 
money and deposits by co-operative banks, to put forward 
their views in substantiating that the secretarial audit should 
also be extended to all rural banks and co-operative banks 
for investors’ protection as well as for better compliance and 
governance.

MSMEs are the backbone of every industry and the 
Government having recognised their role and importance 
very recently announced so many measures including 
substantial financial package. Presently, MCA has designed 
a format to be filed by every company on a half yearly basis, 
for the outstanding dues for a period of more than 45 days 
to MSMEs. One of the critical issues for MSMEs is level of 
compliance and due to monetary constraints, they are unable 
to retain talented and experienced professional for ensuring 
timely compliances in their companies. It is suggested that 
ICSI may take lead to present before the Ministry of Micro, 
Small and Medium Enterprises for introduction of Secretarial 
Audit or Secretarial Compliance Report for all MSMEs which 
are otherwise not covered under Secretarial Audit. This 
would certainly help in Ease of Doing Business, enhance the 
credentials and strength of MSMEs to easily convince the 
lenders for their support and increase the compliance level 
of MSMEs hereby resulting in more reliability for Investors 
and other stakeholders.                                                           CS

Journey from Annual Return to Secretarial Audit - Way Forward
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A udits have been one of the main pillars of corporate 
governance. Audits are required to assure whether the 

five pillars of governance namely, (i) Accountability, (ii) 
Transparency, (iii) Independence, (iv) Fairness in dealing 
in relation to business and stakeholders (v) Assurance of 
Compliance of laws, are in place. While the earlier notion of 
audit of financial statements fulfilled the need for assurance of 
other four pillars of governance, with the increase in business 
dynamics, multiplicity and diversification of law, multiplicity 
of regulators and micro management of regulatory oversight 

Secretarial Audit of Sector Regulated 
Companies - NBFCs in Perspective
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coupled with ingenuity of business promoters, has resulted in 
the legislation of specific laws and audits including reporting to 
the relevant regulator(s) and stakeholders gaining importance. 
A company cannot be said to be well governed unless it is 
compliant of all applicable laws. In fact, the four pillars of 
governance become meaningful only if the fifth pillar namely, 
compliance of laws is effective.

Secretarial Audit of companies primarily started as a compliance 
audit under the erstwhile Companies Act, 1956 through the 
issue of Secretarial Compliance Report in terms of Section 
383A of the said Act in respect of companies having paid-up 
capital of Rs.5 Crores and which are not required to appoint a 
Company Secretary mandatorily. The scope of this audit was 
limited only to the said Act and Rules made thereunder. With 
the introduction of e-certification by practising professionals of 
almost a majority of transactions under the Companies Act, 
2013 [“the Act”] under which the e-forms are required to be 
filed with MCA (including the certification of annual return), 
the concept of mere company law confined audit seemed a 
duplication, as the certifying professional is expected to have 
verified all the compliances of the relevant law, rules and 
procedures while certifying the e-forms.

The audit of financial statements and reporting by the statutory 
auditor covers only limited provisions inter alia under the 
Act like related party transactions, loans, advances and 
investments and deposits. Hence, it becomes imperative for 
a deeper audit and reporting. It will not be an exaggeration to 
state that the secretarial audit under Section 204 of the Act 
in effect, vouches the validity or otherwise of the transactions 
translated into accounting information in financial statements.

SPECIFIC LAW CONUNDRUM
The Act has brought in a new paradigm to the concept of 
secretarial audit with more focus on assurance of compliance, 
effective board processes and therefore good governance 
not only under the Act but also in respect of securities laws, 
foreign exchange laws and extending to the incongruous 
“other laws as may be specifically applicable to the company” 
[“specific laws”]. This expression under para (iv) of Form MR 
3 [secretarial audit report] has opened up many different 
interpretations by practising members, some even listing 
Contract Act, 1872, Registration Act, 1908, Stamp Act, 1899, 
labour laws and various tax laws which are “generally” and 
not “specifically” applicable to the auditee in their audit reports. 
The crux of the confusion lies in the expression ‘specific laws’ 

Secretarial Audit of NBFCs especially to review the compliances of RBI Regulations, Master Directions, 
Circulars and Notifications for the purpose of scope of the secretarial audit falling under the expression “other 
laws as may be specifically applicable to the company” requires extensive study, understanding of the business 
and operations of various kinds of NBFCs by the secretarial auditor. The audit exercise also requires planning 
the scope of audit coupled with designing and administration of various audit tools like checklists for a 
meaningful and truthful audit exercise and reporting.
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being left unexplained or not clarified either under Section 204 
or Rule 9 of the Companies (Appointment and Remuneration 
of Managerial Personnel) Rules, 2014 [Rules]. This is yet 
another classic example of forms or formats (including e-forms) 
under the Act going beyond the mandate of law. While the 
expansion of the scope under audit to compliance of specific 
laws is laudable, the lack of legislated mandate rather than 
“administrative” prescription that too not in the Rules but in 
the format of the secretarial audit report appears to be without 
much seriousness.

The Guidance Note on Secretarial Audit (Release 1.4) vide 
Chapter 8 though clarifies the issue to a certain extent but 
dilutes the interpretation with addition of labour laws etc which 
are generally applicable. However, without dwelling much 
deeper into that aspect, the liberty to choose the scope of the 
audit as regards specific laws is available to the secretarial 
auditor. We are of the view that the secretarial auditor has 
to focus only on the sector specific laws i.e., the laws under 
which a business is licensed to function or is specifically 
regulated. In the absence of any such sector specific laws, it 
has to be assumed that a secretarial auditor is not bound to 
report on laws which generally apply to any business. While 
it is interesting to note that it will be outside the jurisdiction 
of MCA to question any non-compliances reported under 
the specific laws category by the secretarial auditor, but at 
the least, the secretarial audit report can remain a sounding 
board to regulators of specific laws. The immediate follow-
up question that would emerge is that, whether a regulator 
will be in a position to take action against a company for any 
qualification or observation or comment made in the secretarial 
audit report, when such report is not mandated under the law 
falling under such regulator’s jurisdiction. In the light of the 
above discussion, expanding the scope of secretarial audit 
report to other laws which ‘generally’ apply to every business 
is absolutely farfetched.

Section 1(4) of the Act while providing for the extent of 
application of the said Act, states that as regards insurance 
companies, banking companies, companies associated with 
generation and supply of electricity and such other company 
governed by special Act as may be notified by the Central 
Government, from time to time, applies only to the extent not 
inconsistent with the respective applicable regulatory laws. In 
winding up our discussion on this issue, our measured view 
is that the inclusion of audit and reporting on “specific laws” 
ought to be inlaid either under Section 204 and the Rules with 
suitable explanation or illustration to avoid liberal interpretation 
or loss of focus on the scope of secretarial audit. This would 
help secretarial audit reports of two companies falling under 
the same sector be comparable and will help serve the purpose 
of assurance of compliance in spirit.

AUDIT OF NBFCS - REGULATORY 
MAPPING & AUDIT SCOPE
As NBFC business can be carried on only through a company 
form of organisation, its regulatory mapping depends on the 
nature of its primary operations or its principal business. 
Loan Company is a major genus of NBFC of which Asset 
Finance Company, Infrastructure Finance Company, Micro 
Finance companies form the major species [now termed as 
“Investment and Credit Companies” – “ICC”]. Even a non-
systemically important core investment company which is 
unregistered with Reserve Bank of India [“RBI”] is undertaking 
NBFC activities and requires to be audited for compliance of 
conditions stipulated by RBI. The gold loan companies also 
form part of this generic category.  - “ICC”. Similarly, there can 
be a NBFC which is into factoring business. A housing finance 
company though basically a NBFC lending against collateral of 
residential properties, is governed and regulated predominantly 
by separate regulator, the National Housing Bank [though RBI 
may regulate HFC business partly]. Further, regulatory scope 
can vary from a deposit accepting systemically important 
NBFC to a non-deposit accepting NBFC whether systemically 
important or otherwise.

Given the nature of their business, NBFCs, have been 
provided relaxation or exemption from the compliance of few 
key provisions under the Act viz. Sections 73, 185, 186, Rule 
18 of The Companies (Share Capital and Debentures) Rules, 
2014, Rule 2 of The Companies (Restriction on Number of 
Layers) Rules, 2017. The legal framework governing the 
management and business of an NBFC are RBI Act, 1934 and 
Rules, Regulations, Directions, Guidelines specifically issued 
by RBI.

For illustration, the scope of secretarial audit of a NBFC being a 
deposit taking loan company under the “specific law” category 
can comprise of the following:

a. The Reserve Bank of India Act, 1934.
b. Master Direction - Non-Banking Financial Companies 

Acceptance of Public Deposits (Reserve Bank) Directions, 
2016.

c. Master Direction - Non-Banking Financial Company - 
Systemically Important Non-Deposit taking Company 
and Deposit taking Company (Reserve Bank) Directions, 
2016.

d. Master Direction- Non-Banking Financial Company 
Returns (Reserve Bank) Directions, 2016.

The audit of financial statements and 
reporting by the statutory auditor covers 
only limited provisions inter alia under 
the Act like related party transactions, 
loans, advances and investments and 
deposits. Hence, it becomes imperative 
for a deeper audit and reporting. It will 
not be an exaggeration to state that the 
secretarial audit under Section 204 of 
the Act in effect, vouches the validity or 
otherwise of the transactions translated 
into accounting information in financial 
statements.

Secretarial Audit of Sector Regulated Companies - NBFCs in Perspective

Section 134(5)(f) of the Act fixes responsibility primarily on 
the board of directors of a company to devise proper systems 
to ensure compliance of all applicable laws and the systems 
put in place to oversee such compliances are adequate and 
are operating effectively. While the Act fixes the primary 
responsibility on the board, the secretarial audit can be said 
to be a tool to verify and assure or otherwise observe as to 
whether the statement made by the board is true in action and 
spirit, however limited to the laws covered within the scope of 
secretarial audit.
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e. Raising Money through Private Placement of Non-

Convertible Debentures (NCDs) by NBFCs - RBI 
Guidelines.

f. Master Circular – Non-Banking Financial Companies – 
Corporate Governance (Reserve Bank) Directions, 2015.

g.  Master Direction – Direct Investment by Residents in Joint 
Venture (JV) / Wholly Owned Subsidiary (WOS) Abroad

h.  Master Circular– Requirement for Obtaining Prior Approval 
of RBI in Cases of Acquisition / Transfer of Control of 
NBFCs

Considering the various categories of NBFCs based on the 
nature of their principal business, applicable regulations vary 
for each category. Despite this, what is to be audited from the 
perspective of secretarial audit remains the same amongst all 
these categories in respect of the following parameters:

a. Registration with RBI and continuing to satisfy conditions 
under the provisions of RBI Act, 1934 including criteria like 
Net Owned Fund requirements

b. Nature of business and scope of registration

c. Corporate governance compliances with respect to 
Directors

d. Timely Filing of Returns

e. Formulation of Policies

f. Aspects requiring approvals from Board, Committees or 
Shareholders

g. Reporting certain changes to management and 
shareholding of promoters exceeding 26%.

h. Compliances related to Regulations governing Capital 
Structure

i. Compliances related to Regulations governing issue of 
securities

j. Regulations governing Deposits including creation of 
security thereto

k. Compliances relating to creation of charges/mortgages

l. Specific disclosures in Annual Report, Board’s Report and 
Financial Statements for transfer of atleast 20% of the 
profits to specific reserves.

m. Disclosures in the Website of the company

n. Disclosures in Newspaper Advertisements as regards 
invitation for acceptance of deposits

o. Reporting of Frauds

p. Registration with external agencies for sharing credit 
information

q. Disclosure on credit rating status

r. Takeovers or Corporate Restructuring or any change in 
management

s. Matters requiring approval from RBI or any other sectoral 
regulator

t. Grievance Redressal mechanisms for depositors

u. Material observations by Internal auditors

v. Review of Comments from regulators impacting 
these areas during their inspections and whether the 
company has taken necessary action to adhere to these 
requirements

w. Non compliances if any, in the aforesaid aspects and 
fines, penalties imposed by RBI

The RBI Regulations provides for periodic reporting on different 
aspects. The statutory auditor of a NBFC is also mandated to 
audit and certify on operational matters like net owned funds, 
asset-income pattern, asset size, public deposit limits, capital 
adequacy ratios, liquidity ratios and other prudential norms.

For an NBFC predominantly into gold lending activity, it would 
not be possible for the secretarial auditor to verify adequacy 
of infrastructural facilities of lockers and security aspects and 
the loan to value ratios or KYC norms compliances, especially 
when the auditee has branches spread across states or 
country. Here, the role of internal audit gains importance 
and reports of internal auditors may have to be relied upon 
by the secretarial auditor. The secretarial auditor is expected 
to study the observations of internal auditors in their report, 
understanding the extent of compliance by the auditee of the 
applicable regulations and the corrective measures suggested 
for implementation by the management of the company. 

Secretarial Audit of Sector Regulated Companies - NBFCs in Perspective

A significant aspect that the secretarial auditor is required to 
verify as regards the NBFCs which are permitted and registered 
with RBI to accept public deposits is that such NBFCs have to 
ensure compliance of provisions relating to limit up to which 
deposits can be accepted from public, charge to be created in 
case of secured deposits, and the provisions on maintenance 
of liquid assets. The secretarial auditor should be wary of the 
NBFC complying with the due dates for payment of interests, 
timely repayments of principal, renewal of deposits, variation in 
terms of issue, interest on overdue payments etc and ensure 
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that if there be any defaults, delays or unaddressed grievances 
of the depositors or security holders whether these are properly 
addressed and reported. Due maintenance of records and 
registers of deposit holders is crucial.

NBFCs may operate many branches across the country. but 
audit would be conducted from the registered office where 
all the books and records are made available to the auditor. 
The regulations have requirements about aspects like interest 
rates, caveats, disclosures and instructions to customers, 
etc to be displayed at branches. While these aspects cannot 
be verified in person, the secretarial auditor may obtain 
written confirmations from the NBFC and also take note 
of observations of branch auditors and internal auditors in 
their respective reports. Further, the report on the branches 
submitted to the head office/corporate office/registered office 
of the NBFC may provide a declaration confirming adherence 
to the applicable regulations.

Regulations governing overseas operations of NBFCs need 
to be verified separately, especially with respect to overseas 
direct investments in joint ventures/ branches or subsidiaries. 
The secretarial auditor may have to rely on Statutory Auditor’s 
reporting, not just for Indian operations but also for the foreign 
operations and compliance of laws of the host country. In 
this respect, the secretarial auditor can require the auditor 
or legal counsel advising the foreign operations to provide a 
compliance report. In the alternative, a separate confirmation 
from the Key managerial Personnel of the NBFC can also be 
taken.

SCOPE EXPANSION DUE TO DIVERSE 
OPERATIONS
In addition to carrying on their core business, the NBFCs 
may act as business correspondents to Banks or engage in 
insurance, mutual funds or credit card businesses etc. For all 
these additional businesses, there are separate regulations 
of regulators like Insurance Regulatory and Development 
Authority, Association of Mutual Funds in India etc governing 
their conduct and as a secretarial auditor the following aspects 
need to be verified under these additional legislations:

a. Valid registration and renewals

b. Adherence to Code of Conducts

c. Non-compliances if any reported or reviewed by the 
governing bodies or regulator.

AUDIT OF PROSCRIPTIVE ACTIONS
As would be the case in all RBI regulations, there are certain 
prohibitions or restrictions or limitations to the business 
operations, made applicable to NBFCs. The secretarial auditor 
is required to verify and ensure that none of these prohibited 
aspects are indulged into by the NBFCs. An NBFC shall not:

 be partner in partnership firms or Limited Liability 
Partnerships or Association of Persons;

 accept demand deposits;
 lend against collateral of own shares;
 accept further deposits, where there has been a default 

in repayment of deposits, until the past repayments 

are completed. So, throughout the run-down period the 
secretarial auditor is required to check whether any further 
deposits were accepted;

 breach the ceiling on acceptance of deposits at any point 
of time;

 invest in non-financial service sectors overseas, activities 
prohibited under Foreign Exchange Management Act, 
1999 or in sectoral funds which are not permitted;

 outsource core activities;
 undertake re-securitisation of assets or synthetic 

securitisations.

Any transaction requiring prior approvals from RBI in terms 
of the Regulations, being undertaken without approval, is 
deemed to be void if not approved by RBI.

There have been various instances whereby the RBI has levied 
monetary penalties on NBFCs for non-compliance of Know 
your customer (“KYC”), Anti Money Laundering (“PMLA”) 
norms, non maintenance of loan to value ratios, inadequacy 
of net owned funds, issuance and renewal of Non-Convertible 
Debentures (NCDs), loans against NCDs, adherence to Fair 
Practices Code (FPC), disclosures in the balance sheet and 
so on. The RBI has also cancelled Certificate of Registrations 
of various NBFCs for various breach of its Regulations or 
conditions subject to which the registration is provided. Such 
aspects should be duly reviewed by the secretarial auditor 
and based on materiality, be considered for reporting in the 
secretarial audit report.

AUDIT EXCLUSIONS
While defining the scope of audit the secretarial auditor can 
consciously choose to exclude to review or certify these 
aspects in his Report:

a. Regulations requiring certifications from other 
professionals

b. Financial statements related confirmations like prudential 
norms, provisioning, classification as NPAs and so on

c. Adequacy and completeness of documentation regarding 
KYC – PMLA norms

d. Customer interface regulations like, determination of 
interest rates, risk profiling and so on

e. Asset Liability Management

f. Dealings in derivatives

g. Implementation of information technology framework

h. With respect to outsourcing of activities of NBFCs, while 
the secretarial auditor can verify whether there is a policy 
in this regard and whether any core activities have been 
outsourced as prohibited by RBI, they will not be able to 
verify whether there was any breach of confidentiality in 
the operations of the NBFC. In respect of such aspects 
if the secretarial auditor deems fit can seek management 
representation.

Secretarial Audit of Sector Regulated Companies - NBFCs in Perspective
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i. Where sub-agents or third-party service providers are 

engaged by the NBFCs, it is essential to conduct periodic 
review of their compliances to ensure that no risks get 
passed on to the NBFC.

AUDIT OF NBFC –CORPORATE 
GOVERNANCE
The corporate governance compliance for NBFC under 
RBI’s Master Directions differs when compared with SEBI 
(LODR) Regulations, 2015 and the scope is limited. Audit and 
verification on the following are necessary:

a. Internal guidelines on corporate governance.

b. Board committees, their constitution, functioning and their 
terms of reference

c.  Appointment of Chief Risk Officer in respect of NBFC with 
asset size of Rs.5000 crores.

d. Board policy on fit and proper criteria and whether the 
same is followed while appointing directors. Execution of 
declaration of undertaking and deed of covenants as and 
when directors are appointed.

e. Annual declaration on information provided by directors in 
the prescribed format.

f. Quarterly reporting to RBI on position of directors.

g. Rotation of partner of the statutory auditors every three 
years.

Strict adherence to corporate governance aspects need to be 
reviewed and reported by the secretarial auditor.

AUDIT OF NBFC – AUDIT AIDS
In order to undertake an audit of NBFC it is essential to utilise 
the following audit practice tools or aids:

a. Elaborate checklists to verify compliances on corporate 
governance, deposits and permitted activities and 
separate checklists for prohibited or restricted activities;

b. Working papers shall be supported by documentary 
evidence - decisions of the board or its committees, 
policies, communication, returns, inspection reports of 
RBI, action taken reports by the NBFC submitted to RBI, 
correspondences with stakeholders, certifications, audit 
reports, statutory registers, licenses, permissions and 
registrations issued by sectoral regulators;

c. Considering the technology orientation of NBFCs, records 
from various software databases shall be obtained for 
sample verification;

d. Sector regulators may impose specific conditions or 
compliance requirements with timelines unique to the 
NBFC’s business. Compliance of such aspects using 
checklists should be verified;

e. Disclosures in press releases, investor meets, media 
news, public address and interviews shall be reviewed 
for identifying contradictions in managing compliances on 

paper vs. in reality. Conclusion on such findings shall be 
drawn post discussion with the compliance team of the 
company;

f. Adequacy of compliance processes, policies and practices 
propagated vs. implemented, controls and checks, 
preparedness and capacity building for avoidance of risk 
of non-compliance, can be verified by analysing the flow 
of information and communications amongst branches 
and head office, awareness of the teams about latest 
regulatory changes, possibility of misses in compliances 
for instance, due to resignation or replacement of a key 
official;

g. Credit rating of the NBFC for its deposits, bonds, 
debentures or any other debt security, especially any 
downgrade of credit rating and its disclosure needs to be 
verified;

h. Opinions from experts, if any, obtained on interpretation 
of regulations to understand the scope and extent of 
compliance by the secretarial auditor and where there are 
differences in opinion, the secretarial auditor can resort to 
the conservative view of “When in Doubt, Comply”;

i. Identify and review key audit matters having significant 
impact on the current or future performance of the entity 
in terms of materiality, criticality and price sensitivity. 
Unforeseen situations like COVID 19 can be evaluated 
in a manner that may unearth withholding of any material 
information affecting the transparency and accountability 
of the NBFC which are key governance failures and could 
trigger future regulatory actions.

STRENGTHENING AUDIT EXERCISE
Rotation amongst partners of the secretarial audit firm provides 
a third-party view to the matter on which the secretarial auditor 
may have already formed an opinion. This will enable the 
audit firm to introduce and institutionalize better systems and 
processes for conducting secretarial audit.

Secretarial audit of NBFCs requires a thorough study and 
understanding of the applicable law, rules, regulations, 
circulars and notifications issued by RBI from time to time. 
The secretarial auditor is required to continuously follow the 
various legislative and business developments in NBFC sector 
which can help him in good stead to plan and carry out the 
audit exercise effectively. In the absence of the Act or Rules 
defining any scope of audit of specific laws, the secretarial 
auditor is required to carefully examine his strengths as to 
whether it would be possible for him to audit and report on such 
specific laws. It would be better in the interest of a secretarial 
auditor not to accept or take up audits on such specific law 
sectors which he is not conversant with. Where the secretarial 
auditor has chosen to include only select areas of the specific 
laws in his audit scope, it is advisable to define the scope in 
the cover letter of the secretarial audit report. Mere quoting 
or reproducing the various legislations, rules and regulations 
in the main body of the secretarial audit report without any 
disclaimer as to the scope of audit actually undertaken, will 
amount to mis-statement. Lack of precision in the scope of 
audit of specific laws under the Act and the Rules thus requires 
the secretarial auditor to be truthful in his reporting without any 
fear for non-compliance.                                                          CS

Secretarial Audit of Sector Regulated Companies - NBFCs in Perspective
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1. INTRODUCTION

‘C ompliance Audit’, perhaps, is a new concept in the Indian 
business ecosystem. The cumbersome and archaic 

legal architecture, asymmetric and unsystematic regulatory 
and statutory risks, all tactically entwined in the quagmire of 
corruption, have been major impediments for this novel concept 
to get acceptance in the ecosystem. Fear of non-compliance 
getting exposed, apprehensions of ulterior motives getting 
uncovered, systemic deficiencies and vested interests coming 
to the fore could presumably be the vital reasons behind an 
unrelenting resistance by the corporate community against 
Compliance Audit. The new regime that governs India had 
been a trendsetter – with several redundant statutes scrapped, 
law enforcement made agile and impersonal through online 
interfaces, and a strict revenue model revolving around most 
vital laws – the concept of compliance is getting ingrained 
into the business culture. Compliance Audits, eventually, will 
become the order of the day.

2. ALL ABOUT COMPLIANCE AUDIT
2.1. What is Compliance Audit?

 Compliance Audit, conceptually is an independent 
assessment of whether a particular law, rule or regulation 

Compliance Audits Using Artificial Intelligence
– Concept, Construct and Challenges

Suresh Viswanathan*, FCS
Director
Finteglaw Knowledge Solutions Private Limited
Navi Mumbai
suresh.viswanathan@finteglaw.com

An audit, exclusively to verify compliance - both quantitatively and qualitatively- is a new concept in India. 
Artificial Intelligence (AI) and Robotic Process Automation (RPA) are also new technology advancements 
getting implemented across several business activities and processes. Technology is the only way forward in 
analysing and interpreting voluminous data. The article attempts to highlight the role and scope of AI and RPA 
in conducting high quality Compliance Audit in large organisations, along with its attendant benefits. The 
construct and challenges in developing this new concept, and the stark contrast between Secretarial Audit and 
an ideal Compliance Audit, are also highlighted in pure qualitative terms.

has been complied with, by assessing the compliance 
evidences, governmental/regulatory reporting, and gaps, 
if any, in the internal control mechanism thereof. This 
involves verification of policies, processes, and procedures 
apart from verifying the timeliness of governmental 
reporting and the truthfulness of data submitted therein. 
This also involves continuous/regular verification of the 
adherence to the intent of applicable statutes, rules, and 
regulations. The concept can also be extended to internal 
compliance like verification of contractual obligations by 
the company, infringement of intellectual property rights of 
third parties, breach of competition law requirements etc.

 The internal audits of corporate bodies cover to a very 
limited extent, the compliances with certain identified 
laws, if the scope so prescribes. However, a standalone 
audit of compliance with every applicable law and the 
entire paraphernalia associated with compliance is a new 
concept which is yet to get firmly established in India.

2.2. Objectives of Compliance Audit

 Compliance Audit is a major initiative to ensure fulfilment 
of corporate stakeholder responsibility. It also inculcates 
a culture of transparency, ethics, and governance. 
Those charged with governance derive a comfort that 
their company is reasonably insulated against the risk 
of non-compliance. This further insulates the company 
from attendant corruption, thereby promoting ethics from 
within. The audit also provides the company with an 
opportunity to identify (i) high risk areas in compliance, 
(ii) concentration of regulatory risk on certain employees, 
(iii) lacunae in the systems and processes, and above 
all, (iv) bring to light certain unknown / un-attended laws 
for effective compliance. Fraud detection is also a bye 
product of this exercise. The audit objective determines 
the applicability of every law that applies to the auditee 
company. Compliance Audit focusses on procuring 
appropriate and adequate evidence regarding compliance 
with a given law rule or regulation.

 Compliance Audits could be planned, performed, and 
reported as part of statutory audit also, since compliance 
with major financial laws such as direct and indirect tax 
laws are broadly covered under statutory financial audit. *The views expressed are the personal views of the author
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However, it is advisable to carry out Compliance Audit on 
a stand-alone basis by a firm specialised on compliance 
with business laws.

 Highly ethical managements may like to ensure 
compliance as a performance parameter for its employees 
and attribute compliance scores for their performance 
evaluation. The risk-weighted average score of each 
compliance deliverable, attributable to an employee 
becomes the benchmark for such evaluation. Non-
compliances and penalties levied, attributable to gaps in 
human resources carry negative scores and may pull the 
concerned employee down on performance criteria. While 
these could be automated, the professional judgement 
of the Compliance Auditor can go a long way in taking 
corrective actions and addressing systemic issues.

2.3. Compliance Audit Procedures

 Compliance Audits can be construed as direct reporting 
or assurance engagements. An auditor needs to perform 
procedures and exercise professional judgement to enable 
addressing compliance risks. He also shall address the 
risk of incorrect conclusions or inaccurate reporting. Due 
to these inherent limitations that are common to all types 
of audits, no audit can ever provide absolute assurance 
of 100% compliance. The Indian legal system being such 
that, even the government authorities are unaware of 
the applicability of several obscure laws. However, the 
audit procedure shall be focussed on the qualitative and 
quantitative matters in bringing out the grassroot level 
enforcement efficacy of the system and the truthfulness of 
governmental reporting.

2.4. Risk Assessment

 The auditor has to consider the risk factor associated with 
each compliance deliverable for the purposes of planning 
the audit and evaluating the evidence obtained, and also 
reporting thereof. The most important part of ascertaining 
materiality of risk is that the compliance deliverables shall 
be risk graded Red, Amber, and Green, depending on 
the criticality of each deliverable. The criticality can be 
determined, based on the impact of non-compliance of 
each deliverable on the auditee. This could be monetary 
penalty, criminal action, loss of licence/registration, and 
other aspects including reputational issues. Issues prone 
to fraud, and those affecting public exchequer also need 
to be flagged red. The assessment of risk requires a 
comprehensive and thorough professional judgement 
by the auditor. The scope of audit shall delineate this in 
detail.

 In the light of the audit criteria, the audit scope, the 
characteristics of the audited entity, and the type of 
industry, the auditor shall perform a risk assessment 
to determine the nature, timing, and extent of the audit 
procedures to be performed.

2.5. Fraud Detection

 Non-compliances arise out of fraud and vice versa. 
Auditors shall consider the risk of fraud, abuse of system 
and non-compliance while performing Compliance Audit. 
Wherever the auditor comes across instances of non-
compliance which could be indicative or demonstrative of 

fraud, the auditor needs to exercise utmost professional 
care and caution in reporting the same and ensure that 
the audit evidences are made available for any future 
legal proceedings or investigations.

 Frauds connected with statutory and regulatory 
compliance arise mainly from the abuse of authority and 
manipulative reporting on compliance matters. Pecuniary 
gains by the concerned stakeholders could also be 
another reason for frauds. Non-compliance encompasses 
multiple violations, comprising statutory and regulatory 
defaults, breach of contractual obligations, and similar 
breaches. Detecting fraud may not be the main objective 
of a Compliance Audit, but the auditor shall include fraud 
risk factors in their risk assessments and be sensitive to 
fraud, and indications thereof. The audit teams need to 
be impressed upon with the importance of providing high 
quality audit services with specific training on detection of 
frauds.

2.6. Reporting

 Compliance Audit report shall be similar to an internal 
audit report, and shall be based on the principles of 
completeness, correctness, objectivity, timeliness, and 
processes. The audit evidence will provide the opportunity 
to analyse timeliness of various governmental reporting, 
completeness and correctness of the compliance action 
delivered. The principle of objectivity requires application 
of professional judgement by the auditor. Essentially all of 
the aforesaid parameters shall have to get captured in a 
Compliance Audit report.

 The form of reporting and its presentation may vary 
depending on the scope of audit and the industry of the 
auditee. However, the report shall be complete, precise, 
objective, and concise. A specimen presentation to the 
Board is given below:

Law 

Sec�on 
Risk  

Non Compliance Item 

Root Cause 

PG: Policy Gap, SG: SOP Gap, EG: Employee Gap, TG: Technology Gap  

PG SG EG TG  
Impact 

P: Penalty, R: Reputational, NC: Non –Compliance, B: Business  

P R NC B  

Agreed Management Action Plan 

Sl. No Action Department Responsible Person Due Date 
 

Compliance Audit – Reporting Dashboard to  Board 

Illustration-11

2.7. Action Taken Report

 The gaps and non-compliances shall be recorded and 
reported, and the management representation thereof 
as to the action proposed to be taken by them to rectify 
the deficiencies shall be documented and presented to 
the Board of Directors. The auditor needs to follow up the 
deficiencies reported till closure and a closure report also 
be ideally be submitted to the Board.

1  Reporting model conceptualised by the author

Compliance Audits Using Artificial Intelligence – Concept, Construct and Challenges
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INTELLIGENCE & ROBOTIC PROCESS 
AUTOMATION IN COMPLIANCE AUDIT
3.1. What is Artificial Intelligence (AI) & Machine Learning 

(ML)

 “Garbage-in, garbage-out” is a common expression that 
is used to convey that the computer is unintelligent. 
Artificial intelligence, more commonly called “AI” is a 
replication by a computer system, of the memorising and 
thinking functions of a human brain on a given matter. 
This includes “learning” (acquiring information along 
with contextual rules for using the same in an intelligent 
manner), reasoning (arriving at conclusions by using 
the information and rules thereof) and self-correction 
(unlearning and re-learning based on the successes and 
failures). These, collectively called, is machine learning. 
Popular applications of AI include image recognition, 
speech recognition, sentiment analysis and a host of 
other activities.

 The reasons behind human brains being unable to cope 
with unlimited volumes of data leading to knowledge are 
(i) unimaginably huge volumes of data, (ii) unstructured 
format, and (iii) the dynamic nature of data. AI can organize 
and use the data in high volumes, even if unstructured 
and dynamic, and generate knowledge out of that. Such 
knowledge is modifiable, and could be used in multiple 
scenarios and situations despite possible inaccuracies. 
The whole exercise is executed with great speed, despite 
being highly complex. A machine is said to be learning 
from past experiences (data collection and understanding 
by the machine) with respect to some pre-identified 
actions. Like in the case of humans, the more data the 
machine studies, the more ‘experience’ it will obtain.

3.2. What is Robotic Process Automation (RPA)?

 Robotic Process Automation (RPA) is the use of software 
“robots” (utilities in the form of specialized computer 
programs) to standardize and automate repeatable 
business processes. Software robots perform the same 
way, every time. RPA tools are capable of assimilating 
multiple sub-processes leading to a transaction, and 
also communicating with multiple systems. They do not 
learn from any results that they throw out, and they will 
not improvise or come up with a better way of doing their 
programmed task. Unlike humans, robots never get bored 
as they complete these tasks exactly as instructed, and 
with the utmost efficiency.

3.3. How Can RPA Assist AI?

 While AI is considered a technology to replace human 
brain and automate end-to-end processes (unattended 
automation), RPA is meant to work in conjunction with 
humans by automating repetitive processes. RPA uses 
structured inputs and programmed logic, while AI uses 
unstructured inputs and develops its own logic. By 
combining AI with RPA, a fully autonomous intelligent 
process could be put into action.

 Coming to the audit function, specifically, the RPA will be 
useful in analysing enormous volumes of data relating to 
various transactions including financial and accounting, 
taxation, and other areas that are vulnerable to breach 2  Graphical representation as perceived by author
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of compliance requirements - like tax evasion etc. RPA 
can arrive at some pattern and group the data that form 
a pattern. This segregated data if passed through AI can 
lead to certain conclusions. AI is capable of assessing and 
reporting governmental filings that were intentionally fed 
with wrong data differentiating those with human errors or 
systemic gaps.

 For example, if form MGT 14 is filed for a special resolution 
passed at an EGM, the possible errors could be that the 
date of EGM mentioned in the form and the date of the 
EGM resolution uploaded in the form are different, or a 
special resolution passed has actually been minuted an 
ordinary resolution. A smart Optical Character Recognition 
(OCR) robot reads scanned documents. The robotic utility 
understands the logic and the contents of MGT 14 and 
points out the errors in filing. The following illustration 
would give a better understanding:

Lexical Analysis 
(Analysis of Language) 

Syntac�c Analysis 
(Finding out ra�onale 
of the context) “the 
school going to 
student” is irra�onal 

Seman�c Analysis 
(Analysis of the 
dic�onary meaning of 
sentences) 

Disclosure Integra�on 
(Integra�on of the 
meanings of mul�ple 
sentences to arrive at 
a contextual 
conclusion) 

Steps involved in data analysis and integration  

Illustration-22

 Once data is processed by the RPA as shown above, 
the AI will interpret, based on the intelligence that it has 
developed by analysing tens of thousands of such data, 
the reasons behind these errors, if this is a human error, 
intentional or deliberate concealment of information or an 
intentional wrong filing, or part of a fraud.

 In financial intermediaries like banks and insurance 
companies, the transactions run to millions and millions, 
and Compliance Audit happens by sampling methodology. 
Such audits are hampered by severe limitations in 
discovering non-compliances and fraud. Audit firms can 
enhance their capabilities and reach near perfection 
on audit processes by suitably matching the RPA tools 
with appropriate AI suites. Intelligent tasks that require 
perceptual and judgmental capabilities of humans also 
thus get automated

 Gartner had predicted that the RPA market would top $1 
billion by 2020 and that 40 % of large enterprises would 
have adopted an RPA software tool. A recent Deloitte UK 
study also came to a conclusion that “Only three percent 
of organizations have managed to scale RPA to a level of 
50 or more robots”. However, the actual current situation 
cannot be verified at this point of time.

3.4. AI & RPA Enabled Compliance Audit Process

 Compliance Audit basically comprises of 6 aspects: (i) 
Verification of compliance with each of the applicable 
provisions of multiple laws, (ii) Verification of timely 
governmental filings, (iii) truthfulness of the data filed, 
(iv) in case of filing of incorrect data filed, the root cause 
analysis of the same, (v) scrutiny of a pattern of filings 
with wrong data, and (vi) analysis of suspicious data 
manipulation and belated or non-filings.
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Whether 
systems & 
processes 
adequate 

Qualita�ve Parameters –   
Sample Tes�ng` 

Whether  
disclosures are 
fair & adequate 

Yes No Yes No 

Report  Qualify Report Qualify 

Whether   
default, delay 

& errors in 
filings exist 

Quan�ta�ve Parameters  –         
Full Popula�on Tes�ng 

In case of 
errors/delay 

whether there 
is malafide? 

No Yes Yes No 

Report 

Root Cause Analysis 

Qualify Qualify Report 

Robo�c Process 
Interface 

Ar�ficial Intelligence 
Interface 

Review of Compliance Process 

Illustrative Flowchart – AI Based Compliance Audit 

Illustration-33

3  IA & RPA based Compliance Audit Process as conceptualised by author
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 The above diagrammatic representation of AI & RPA based 
Compliance Audit conceptualises 2 broad components 
namely Quantitative and Qualitative processes. The 
RPA tool will scrutinise the audit evidences for default, 
delay and errors and create a database for the AI. The 
AI will examine the patters and determine if there were 
any malafide intentions. The report generated by the AI 
will be verified by the auditor and the root cause analysis 
will be conducted. The root cause analysis will find out 
whether there are systemic deficiencies or other gaps. 
The gaps will be reported to the Board (Please refer to 
Illustration-1). Measures to rectify the gaps will be worked 
out (Management Representations) and will form part of 
the Action Taken Report (ATR) and will be followed up in 
the next audit exercise.

3.5. The Cost Factor

 To develop an enormous database, the audit firm needs 
to be big enough and needs to have such qualitative 
data, that is practically important, at its disposal. There 
are major impediments in collection and collation of 
data in this regard. Client data security, confidentiality 
come in the way of accomplishment of this task. It is 
also understood that, developing an AI software is 
prohibitively expensive. Further assuming that an audit 
firm is able to afford the costs and also could cater to 
the enormous database requirement, the next step 
is to recover the costs by way of professional fee for  
Compliance Audits.

3.6. Cost of Compliance Audits and Affordability

 The pre requisites for a utopian Compliance Audit using AI 
and RPA are the following:

(i) Voluminous data relevant to the compliance of a specific 
industry

(ii) Appropriate AI software
(iii) Appropriate RPA utilities
(iv) Trained and qualified human resources
 All the above factors have huge cost implications. These 

input costs tend to drive the cost of audits upwards, 
exponentially, deterring many companies from engaging 
ideal Compliance Audits. However, technology is ever 
evolving with novel and economical features getting 
added by the day. It is hoped that AI based software will 
soon emerge for use by firms that engage in exclusive 
Compliance Audits.

4. COMPLIANCE AUDIT VS. 
SECRETARIAL AUDIT
4.1. Intent of Law Behind Secretarial Audit

 “The secretarial audit is a tool to ensure compliances of 
all applicable laws to the company and thereby ensures 
certain vital compliances which are relevant from the 
perspective of Corporate Governance”4. “Secretarial Audit 
gives a necessary comfort to the investors that the affairs of 
the company are being conducted in accordance with the 
legal requirements and also protects the companies from 
the consequences of non-compliance of the provisions of 
the Companies Act and other important corporate laws. 
It is, accordingly, felt and suggested that the Bill may 
provide for requirement of conduct of secretarial audit 
by at least bigger companies by a company secretary in 
practice”5. Secretarial Audit has become mandatory for 
certain classes of companies effective April 01, 2014. 

4  ICSI Guidance Note on Secretarial Audit
5  21st Report of the Standing Committee on Finance submitted in August 2010
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Section 204 of the Companies Act, however only states 
that the audit needs to be conducted for certain classes 
of companies and that the Board Report should deal 
with the qualifications made in the audit report. The 
intent of law is not explicit.

 Primarily, section 204 of the Companies Act, 2013, 
makes its presence felt under Chapter XIII “Appointment 
and Remuneration of Managerial Personnel” and any 
layperson would know it is out place in the context.

4.2. Does Secretarial Audit Serve its Purpose?

 While a “Chartered Accountant” is defined under Section 
2(17), it is sad that the Companies Act 2013 does not 
have a formal definition of the word “Auditor”. Section 
138 to 143 imply that an Auditor denotes a financial 
auditor, more commonly called Statutory Auditor. 
Section 143 deals with “Powers and Duties of Auditors” 
and the whole section primarily refers to Statutory 
Auditors. Sub-section 14 adds that the provisions of this 
section shall mutatis mutandis apply to the Company 
Secretary in practice conducting Secretarial Audit 
under section 204. The reason for such a convoluted 
reference to Secretarial Audit is best known only to those 
who drafted this section. The contents of the Auditor’s 
(financial audit) report are guided by sub-section 3 of 
section 143. However, the Companies (Appointment 
and Remuneration of Managerial Personnel) Rules, 
2014 prescribes a format ‘MR3” for Secretarial Audit 
report, thereby making the mutatis-mutandis clause 
under sub-section 14 irrelevant for a fair presentation 
of the audit report with facts and figures.

 Secretarial Audit is basically a Compliance Audit 
conducted within the precincts of the section 204 and 
is subjected to the constraints of presentation. For a 
common stakeholder, the nomenclature ‘Compliance 
Audit’ would mean more than Secretarial Audit, and 
would also reflect the intent of law. The question as 
to whether MR3 gives a “necessary comfort to the 
investors that the affairs of the company are being 
conducted in accordance with the legal requirements” 
remains a mystery.

4.3. The MR3 Concept in the Compliance Ecosystem

 Section 204 read with the templated MR3 denotes a 
prescriptive approach to the conduct and reporting 
of Secretarial Audit. The structuring of MR3 is rather 
haphazard and fraught with infirmities, for the following 
reasons:

(i) The laws are classified as “applicable specifically to 
the company” as referred to in refer clause (vi) and 
“applicable laws” as referred to in the penultimate 
clause of MR3. The guidance issued by ICSI clarify that 
the words “applicable Laws” should be considered as 
“generally applicable laws”.

(ii) While the secretarial auditor is supposed to comment 
on the compliance with the 5 sets of laws prescribed 
in MR3 along with those laws specifically applicable to 
the auditee company, he need to comment only on the 
adequacy of ”systems and processes in the company 

commensurate with the size and operations of the 
company to monitor and ensure compliance with” the 
generally applicable laws. As a good practice, many 
secretarial auditors prefer to extend their comment on 
the “adequacy of systems and process”, to encompass 
all laws.

 It is not clear as to why the MR3 format has been 
prescribed instead of making a statutory provision 
like in the case of section 143(3) that enriches the 
quality of reporting of a financial audit. Further, the 
intent of bifurcation of the laws into two buckets as 
explained above is also not clear. There are labour 
laws that prescribe criminal prosecution and jail 
term for certain non-compliances. But MR3 does not 
require the auditor to verify the compliances with 
such laws, since they are “generally applicable to all 
companies”, only the adequacy of systems need to be  
assessed.

 It is construed that the MR3 reporting is only a tip of 
the iceberg and the stakeholders can hardly derive any 
comfort. Even if the secretarial auditor does a thorough 
job, he is restrained to report in the prescribed format 
that is highly restrictive. Of course, a side letter or 
an observation could be issued to the auditee on the 
observations that cannot be plugged into the MR3 
format, but this perhaps may not add any legal value in 
terms of Section 204, and the company need not accept  
such letters.

 MR3 has been designed at MCA level and not at a 
legislative level, and could be rectified and improved 
without any amendment to Section 204 or the Rules 
thereunder.

5. HOW DOES COMPLIANCE AUDIT 
STRENGTHEN THE COMPANY?
5.1. Compliance Compromises Leading to Business 

Disasters

 “Our competition-specific compliance function 
complements the company’s overall compliance 
function. I don’t believe that there is a one-size-fits-
all perfect compliance structure; it varies according 
to each company, but what is important is a ‘top-down 

Secretarial Audit is basically a 
Compliance Audit conducted within 
the precincts of the section 204 and 
is subjected to the constraints of 
presentation. For a common stakeholder, 
the nomenclature ‘Compliance Audit’ 
would mean more than Secretarial Audit, 
and would also reflect the intent of law. 
The question as to whether MR3 gives 
a “necessary comfort to the investors 
that the affairs of the company are being 
conducted in accordance with the legal 
requirements” remains a mystery.
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compliance culture’ and making sure that there is a 
link between the person managing compliance and the 
person managing business. What we have done is to 
make sure the system works. We do this by calling people 
up, by showing our business units that we have a system  
that works”6.

 Compliance Audit inculcates a culture of compliance 
in the company and coveys the message to all the 
stakeholders, especially the employees, that non-
compliance is under scrutiny and will be treated with zero 
tolerance. Non-compliance has two dimensions; one is a 
loss of revenue to the state exchequer and the other is 
the threat to the ecosystem. Both these dimensions have 
a business impact as well as a reputation impact. From 
loss of licence/registration to monetary penal actions 
and prosecutions are the consequences of compromised 
compliances, leading to business disasters. Systematic 
audit on compliance is a major step forward in imbibing 
good governance, and all the verticals in a corporate 
structure contribute to this exercise.

5.2. Measurement of the Rigour of Compliance

 The process of Compliance Audit entails an overhaul of 
the compliance process and system of the organisation, 
and a risk assessment of the compliance deliverables. 
The audit leads to root cause analyses of the compliance 
compromises and arrives at identifying the gaps in the 
system. Compliance is identified as a major risk area and 
the enterprise risk register of the company is updated 
and reviewed accordingly. The cost of compliance 
is better identified as an investment, rather than a 
perfunctory revenue cost. Compliance Audit provides 
the management with an opportunity to review all these 
factors and also to measure the rigour of compliance 
as a material aspect, and of course to take corrective 
measures.

5.3. Compliance Testing

 While Compliance Audit is basically an “audit” there shall 
be frequent, if not real-time, monitoring mechanisms 
as part of the internal control systems for compliance 
execution. The “Compliance Test Report” or the CTR is 

an excellent mechanism whereby the entire compliance 
deliverable pertaining to a company are mapped and 
documented law-wise, department-wise, and employee-
wise. This becomes handy to fix employee responsibility 
for each compliance deliverable, perform compliance 
risk concentration on each employee and prioritise high 
risk deliverables. Ideally the CTR shall be an annexure 
to the quarterly compliance certificate submitted by the 
compliance officer to the Board of Directors. The CTR 
becomes the first level audit evidence for Compliance 
Audits and enables a scientific and systematic audit to 
be performed.

5.4. Fraud Detection and Forensic Aspects in Compliance 
Audit

 Siphoning of funds by promoters and employees is 
the most common type of fraud in most companies. 
Borrowing and end use of funds forms part of financial 
audit enabling fraud detection by the financial auditor. 
However, during Compliance Audits, a diligent scrutiny 
of regulatory filings like charge-related documents filed 
with MCA, minutes of Board and General meetings and 
related MCA filings, certain regulatory disclosures, and 
filings with SEBI, IRDA etc., could open a can of worms 
relating to frauds.

6. CONCLUSION
Professional scepticism, unfailing audit documentation, 
risk assessment, assessment of internal controls and gap 
analysis form the cardinal principles of an ideal Compliance 
Audit framework. An AI & RPA enabled Compliance Audit 
could automate all these principles thereby minimising the 
risks undertaken by the auditor. Verification of 100% samples 
is made possible, thereby obviating the need for a sampling 
process.

Till the time the MCA realises the value of Compliance Audit 
as such, the ecosystem shall have to live with MR3 reporting. 
Compliance Audit by itself is a novel concept in India, and 
the sooner the corporate ecosystem recognises this as 
a facilitator for integration of compliance with business, 
the better. It is fondly hoped that Secretarial Audit under 
section 204 will be upgraded to a full-fledged statutory audit 
equivalent to a statutory financial audit, eventually removing 
it from the clutches of MR3 reporting. Upgrading Secretarial 
Audit to a statutory Compliance Audit will be a harbinger for 
enabling IA & RPA.                                                                      CS

While Compliance Audit is basically an 
"audit" there shall be frequent, if not 
real-time, monitoring mechanisms as 
part of the internal control systems for 
compliance execution. The “Compliance 
Test Report” or the CTR is an excellent 
mechanism whereby the entire 
compliance deliverable pertaining to a 
company are mapped and documented 
law-wise, department-wise, and employee-
wise.

6  Corporate Governance and Business Integrity – A Stocktaking of Corporate Practices  
– by OECD 2015
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BACKGROUND
Secretarial Audit under the Companies Act, 2013 is now six 
years old and is now in its seventh year. The Secretarial 
Audit process involves verification of the registers, records, 
minutes and other documents/ compliances.  The auditor is 
required to report whether the company has complied with the 
requirements of the Companies Act, 2013, SEBI Regulations, 
Secretarial Standards and other major laws as applicable to 
the main business activities of the concerned companies.

Before, introduction of Secretarial Audit, an investor or 
any other stakeholder of the company could only review 
the Financial Records audited by the Practicing Chartered 
Accountants to analyze the financial status of the company. 
With increasing complexities, the realization started setting 
in that an important component namely the compliance 
management of the company which also plays the significant 
role could not be ignored as such and also plays equally vital 
role in ascertaining and examining the true and fair position 
of any company as well as behaviour of the management 
towards all the stakeholders including shareholders, 
employees, key managerial personnel, compliance of the 
corporate governance, code of conduct etc.. This gave rise to 
the Secretarial Audit as we have now wherein an independent 
professional (a practising  company secretary) reports on 
the compliance of the provisions of the Companies Act and 
other legislations applicable to the company, thus giving a 
reasonable assurance to the stakeholders and government 
authorities. 

Ishan Jain, FCS
Practicing Company Secretary
Indore
ishan1619@yahoo.co.in

Secretarial Audit and Annual Secretarial 
Compliance Report – An overview

It has been 6 years in the regime of Secretarial Audit, under section 204 of the Companies Act, 2013 and this 
is the 7th year running. Due to immense development in corporate culture and emphasis on the best corporate 
governance by the Government the scope and opportunities for Company Secretaries has become significant 
in various ways, consequent to which the company secretaries are also called as “Governance Professional”.  
Truly, the Company Secretaries are playing a stellar role in the Secretarial Audit in the listed as well as 
specified companies. This is borne out by the introduction of the Annual Compliance Report (ACR) introduced 
by an amendment to the SEBI (Listing Obligations and Disclosure Requirements) Regulation, 2015. However, 
it should be noted that with opportunities come big time responsibilities, which the Practising Company 
Secretaries (PCS) have to shoulder. 

Secretarial Audit is basically a non-financial audit which 
reports on compliances of the laws applicable to the 
company and other such relevant data for the stakeholder 
to deduce the company’s actual status. Therefore, the role 
and responsibilities of the Practicing Company Secretary has 
been expanded gradually, as the Audit Report will be placed 
before the members as the part of the Board Report.

In addition to the Secretarial Audit under section 204, from the 
financial year ended on 31st March, 2019 listed companies, 
whose paid-up capital is Rs. 10 Crores or more or whose net 
worth is Rs. 25 Crores or more are also required to obtain 
Annual Secretarial Compliance Report for the compliance of all 
the applicable regulations as prescribed by the SEBI on annual 
basis as at 31st March every year and needs to be submitted 
separately to the stock exchange within 60 days from the closing 
of the financial year (for the financial year 2019-20, the date of 
filing was been extended to 31st July, 2020 due to COVID-19 
Pandemic). Further such listed companies are also required to 
obtain a Secretarial Audit Report in the format prescribed in the 
Companies Act, 2013 with respect to its Material subsidiary(ies) 
and furnish the same to the Stock Exchanges, where they are 
listed pursuant to Clause 24A of the SEBI (Listing Obligations 
and Disclosure) Regulations, 2015. 

OBJECTIVE

The basic objective behind the introduction of Secretarial 
Audit and the Annual Secretarial Companies Report is to 
ensure the proper and effective compliance of the Companies 
Act, 2013, SEBI Regulations and other various Acts/
Regulations as may be applicable to the particular company 
and to provide secretarial audit report to the members being 
the annexure to the Board Report, which are valuable inputs 
to the stakeholders and regulating authority for their further 
action, if any.

However, the format for reporting of Annual Secretarial 
Compliance Report under Listing Regulation and Secretarial 
Audit Report under the Companies Act, 2013 are quite 
different, the first one covers only compliance of the SEBI 
Regulations whereas the latter covers the SEBI Regulations 
as well as Companies Act and other applicable laws, 
regulations etc. Therefore, the scope of the Secretarial Audit 
Report is much wider as compared to Annual Secretarial 
Compliance Report. 
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The basic objective behind the 
introduction of Secretarial Audit and the 
Annual Secretarial Companies Report 
is to ensure the proper and effective 
compliance of the Companies Act, 2013, 
SEBI Regulations and other various Acts/
Regulations as may be applicable to 
the particular company and to provide 
secretarial audit report to the members 
being the annexure to the Board 
Report, which are valuable inputs to the 
stakeholders and regulating authority for 
their further action, if any.

APPLICABILITY
Broadly applicability of Secretarial Audit can be done in two 
categories as to all the listed companies and the companies 
specified under Companies Act, 2013 as follows: -
i) As per section 204 of the Companies Act, 2013 read with 
Rule 9 of Companies (Appointment and Remuneration of 
Managerial Personnel) Rules, 2014.
 a) For Public Companies:

  - Listed Companies; or 
  - Every public company having a paid-up share 

capital of Rs. 50 Crores or more; or
  - Every public company having a turnover of Rs. 

250 Crores or more; or
  - Every company having outstanding loans 

or borrowings from banks or public financial 
institutions of Rs. 100 Crores or more.

 b) For Private Limited Companies:

  - Every company having outstanding loans 
or borrowings from banks or public financial 
institutions of Rs. 100 Crores or more.

ii) As per Regulation 24A of the SEBI (Listing Obligation 
and Disclosure Requirement) Regulations, 2015:

  - Every listed entity;
  - Material Unlisted Subsidiaries of the listed entity 

which is incorporated in India.
Here, Material Subsidiary as defined under regulation 16(1)
(c) of the SEBI Listing Regulations shall mean a subsidiary, 
whose income or net worth exceeds 10% of the consolidated 
income or net worth respectively, of the listed entity and its 
subsidiaries in the immediately preceding accounting year.  

STATISTICAL DETAILS AND ANALYSIS
The statistics about the number of listed entities, Members 
holding Certificate of Practice and other details relating to 
companies registered in India which echo the huge scope of 
secretarial audit is as under: -
I. No. of Practicing Company Secretary in India

In India, presently there are 23,434 Practicing Company 
Secretaries as per the data available on the website of the 
Institute of Companies Secretaries of India.
II. No. of Listed entities in India

S. No. Exchange No. of Companies
1 BSE Limited 4,722
2 NSE Limited 1,795

Source: Websites of BSE and NSE

Secretarial Audit and Annual Secretarial Compliance Report – An overview

III. No. of Companies and Authorised Capital               
              (Authorised Capital Rs. In Crores)
Year Private Public Total

No. of Companies Authorised Capital No. of Companies Authorised 
Capital

No. of Companies Authorised 
Capital

2014 8,83,430 12,99,129 64,003 26,88,405 9,52,433 39,87,534
2018 10,94,082 20,19,422 73,776 40,72,981 11,67,858 60,92,403
2020 10,90,762 25,47,187 65,352 47,35,093 11,56,114 72,82,280

Source: Annual Report of MCA for the year 2019-20.

If we review the statistics of No. of Active Companies as on 
31st Oct., 2019 i.e. 11,56,114 Companies and approximately 
about 80,000 companies, (including listed entities) are under 
the net of section 204 which are required to conduct the 
Secretarial Audit whereas about 4800 companies needs to 
submit Annual Secretarial Compliance Report, whereas only 
23,434 practicing professionals available in India (Gross 
Figures) i.e. if we divide No. of Companies with No. of 
Practicing Professional then, approx. 3.41 audits should be 
available to each and every practicing professional.

Ceiling limit of the Secretarial Audit/ Annual Secretarial 
Compliance Report to be conducted as per ICSI

ICSI has issued a guidance note related to ceiling limit which 
is required to be keep in mind while issuing any Secretarial 
Audit Report or Annual Secretarial Compliance Report.
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Compliance Report

1. 10 Secretarial Audits 
per partner/ PCS, and 

2. an additional limit of 5 
secretarial audits per 
partner/PCS in case the 
unit is peer reviewed.

1. 5 (five) reports individually 
/ per partner in each 
financial year w.e.f. 1st 
April, 2020 and 

2. an additional limit of 5 
(five) Annual Secretarial 
Compliance Reports 
individually/ per partner 
in case the Unit has been 
Peer Reviewed

Further, Secretarial Audit/Annual Secretarial Compliance 
Report to be done by Peer Reviewed practicing Professional 
only for: 

 a. Top 100 companies as per market capitalisation w.e.f 
1st April, 2020; (Period extended w.e.f. 1st April, 2021)

 b. Top 500 companies as per market capitalisation w.e.f 
1st April, 2021;

 c. all listed companies w.e.f. 1st April,2022;
 d. all companies w.e.f. 1st April,2023.

Annual Secretarial Compliance Report for Listed Entities 

The concept of Annual Compliance Report (ACR) was 
introduced by SEBI upon the recommendation of the Kotak 
Committee (as stated in its report dated 5th Oct., 2017).  The 
reasoning given has been that while the Secretarial Audit 
under Section 204 of the Companies Act, 2013 is broad-
based looking at compliances in a holistic manner, there is a 
need to give assurance to the regulators (SEBI and the Stock 
Exchanges) regarding both the periodic and event-based 
compliances of the various regulations framed by SEBI and 
the Securities Contracts Regulation Act, 1956 read with the 
rules made thereunder. 

It has been observed that the Secretarial Audit Report under 
section 204 of the Companies Act, 2013 and Annual Secretarial 
Compliance Report under Regulation 24A of the selected top 
10 Listed companies in BSE as per Market Capitalization 
as on 31st March, 2020 provided by the practicing company 
secretaries reveal that in the case of eight companies, the 
Secretarial Audit Report under Section 204 of the Companies 
Act, 2013 and the ACR under Regulation 24A of the Listing 
Regulations, the same PCS has issued both the reports and 
in the case of two companies, two different PCS have issued 
the Secretarial Audit Report and the ACR. 

There is a view that different PCS should be engaged for 
these two separate requirements. It is suggested that the pros 
and cons of engaging different professionals for Secretarial 
Audit Report and for ACR be reviewed by ICSI and by the 
regulators.

PRACTICAL ANALYSIS OF SOME 
CRITICAL ISSUES
While conducting Secretarial Audit or Annual Secretarial 
Compliance Report, a PCS would face certain issues/
problems while conducting the Audit which are as follows: -

1) Reporting on certain Financial Transactions: The 
PCS is required to give report on the compliance of the 
Company Law, SEBI Regulations and other Acts as may 
be applicable on the company, which includes certain 
Financial Transactions such as: -

 a. Related Party Transactions;
 b. Loan to directors;
 c. Contribution made to political parties;
 D. Fresh investment/disinvestment loans and advances, 

guarantee or security provided to other body 
corporate;

 E. Loan, advances, guarantee or security obtained by 
the Company, etc.

 All the above stated transactions are crucial in nature 
and also covered by the statutory financial auditor and 
some time may require forensic audit by the bank or 
financial institution and the Resolution Professional, since 
the Practicing Company Secretary cannot be treated as 
an expert in the financial transactions and verifying the 
accounting entries and treatment given by the company, 
while at the same time he may be answerable if something 
goes wrong at a later stage. The possible way out is to 
clearly state in his reports that financial transactions are 
reviewed by the Statutory financial auditors in accordance 
with the Provisions of the Companies Act, 2013 and 
on whom the statute has fixed clearly demarcated 
responsibilities and that the PCS as a Secretarial Auditor 
has not re-reviewed the financials.  

2) Secretarial Audit is post transaction event like a 
postmortem exercise: Generally Secretarial Audit or 
the ACR is an activity being conducted after closing of 
the financial year or after the event has been occurred 
and the practicing company secretary can raise their 
observations/qualifications if something has gone 
wrong. Therefore, the secretarial Audit and ACR should 
be structured on the principle of prevention rather than 
cure and as far as possible not to act as fault finder for 
achieving the good corporate governance practices on 

Secretarial Audit and Annual Secretarial Compliance Report – An overview

It has been observed that the Secretarial 
Audit Report under section 204 of 
the Companies Act, 2013 and Annual 
Secretarial Compliance Report under 
Regulation 24A of the selected top 10 
Listed companies in BSE as per Market 
Capitalization as on 31st March, 2020 
provided by the practicing company 
secretaries reveal that in the case of eight 
companies, the Secretarial Audit Report 
under Section 204 of the Companies Act, 
2013 and the ACR under Regulation 24A 
of the Listing Regulations, the same PCS 
has issued both the reports and in the 
case of two companies, two different PCS 
have issued the Secretarial Audit Report 
and the ACR.
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corporate transparency and performance of the eligible 
companies. While in the case of ACR, which is more of 
a check box approach, where the PCS will have to report 
any non-compliance including technical /  procedural 
violations without any exception, in the case of Secretarial 
Audit Report, the PCS has a greater flexibility to keep 
in mind the principles of prevention rather than cure by 
making concrete  recommendations.

3) Applicability of various Acts as applicable on the 
Company: As per the format prescribed by the MCA for 
issuance of Secretarial Audit Report is in Form MR-3 
which states that, the Secretarial Auditor shall examine 
the books, papers, minute books, forms and returns filed 
and other records made available to the Auditor on the 
Specific Acts applicable to the company. Practically, the 
specific applicable law needs thorough review like in case 
of NBFC, Banks, Power Company, Petroleum, Real Estate, 
Telecom, where as some large and big size companies 
are operating in different field like Reliance Industries Ltd., 
etc. such companies are having more than one regulator 
to regulate their compliance and activities, therefore, the 
PCS needs to have expertise in the particulars laws to 
check and audit the same. Otherwise, the PCS has to 
take the services of an expert in the respective fields to 
improve his / her insight, though the primary responsibility 
would be on the signing PCS.

4) Reporting of Fraud: As per section 143(14) of the 
Companies Act, 2013 which states that “The provisions of 
this section shall mutatis mutandis apply to –

 (a)  the cost accountant conducting the cost audit under 
section 148; or

 (b) the company secretary in practice conducting 
secretarial audit under section 204.”

 Therefore, section 143 related to powers and duties of 
Auditor and secretarial auditing standards is also applicable 
on the Secretarial Auditor which includes reporting of frauds 
by auditor and other matters as stated under Rule 13 of 
Companies (Audit and Auditors) Rules, 2014. 

 If we analyze the Secretarial Audit Report of various 
Companies as available on the website of BSE/NSE, 
most of the Auditors of the listed companies provide 
a disclaimer that, they have not reviewed the financial 
transactions and have relied on the Audit done by the 
other Auditor. However, in case where any such frauds 
are being reported lately, then the Secretarial Auditor may 
also be held responsible for not reporting the frauds and 
because of the failure to do so shall attract a fine which 
shall not be less than Rs. 1 lakh but which may extend to 
Rs. 25 lakhs.

5) Secretarial Audit on Private Limited Companies: As 
per section 204 of the Companies Act, 2013 read with 
the amended Rule 9 of Companies (Appointment and 
Remuneration of Managerial Personnel) Rules, 2014 
applicable with effect from 1st April, 2020, which states that, 
every company having outstanding loans or borrowings 
from banks or public financial institutions of Rs. 100.00 

Crores or more (every company includes Private Limited 
company also) shall also engage a Secretarial Auditor.

 Generally, the Private Limited companies in India are an 
extension of the family business in Corporate Culture 
where no proper records of meeting, minutes, etc. are 
available and thus the auditor may face the following 
major challenges while conducting the secretarial audit of 
private limited companies:-

 a. Obtain and verify the secretarial records;
 b. Obtain relevant documents such as notices of 

meetings including Board Meeting, General Meeting 
and Committee meeting (if applicable) and their 
evidence of service of notice;

 c. Verifying the minutes of the company as per the 
requirement of the companies Act, 2013 and 
Secretarial Standards;

 d. Multiple transactions between the Related Party such 
as, purchase sales, rent, remuneration, loans and 
advances, etc.;

 e. Lack of professional management and non-availability 
of the whole-time company secretary in employment;

6) Power to appoint a Secretarial Auditor is vested 
with the Board of Directors: It is expected that, the 
secretarial auditor should provide independent and fair 
opinion but when the auditor does so, the management 
threatens them to remove the qualifications given in the 
Audit Report otherwise they will change the Auditor just 
by passing a Board Resolution. Thus, it becomes difficult 
for an auditor to give an Independent Audit Report. 
Whereas no procedure is provided under the Clause 24A 
of the SEBI (LODR) to appoint the practicing company 
secretary to provide the Annual Secretarial Compliance 
Report. Therefore, if the report given by the one practicing 
company secretary is qualified, as per the law that stands 
today, companies can obtain this report from another 
PCS. Therefore, to truly establish the independence of the 
professional, the Secretarial Auditor under the Companies 
Act, as well as under the SEBI (LODR) Regulation, should 
also be appointed by the members in the general meeting 
for a term of five years similarly as the statutory financial 
auditor of the Company.   

Secretarial Audit and Annual Secretarial Compliance Report – An overview

Generally Secretarial Audit or the ACR 
is an activity being conducted after 
closing of the financial year or after 
the event has been occurred and the 
practicing company secretary can raise 
their observations/qualifications if 
something has gone wrong. Therefore, 
the secretarial Audit and ACR should be 
structured on the principle of prevention 
rather than cure and as far as possible 
not to act as fault finder for achieving the 
good corporate governance practices on 
corporate transparency and performance 
of the eligible companies.
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COVID-19 IMPACT ON SECRETARIAL 
AUDIT
The COVID-19 pandemic is the defining global health crisis of 
our time and the greatest challenge we have faced after World 
War Two. Since its emergence in India has arose in mid of 
February 2020 and officially declared by the Government of 
India by doing Janata Curfew on 22nd March, 2020 and later 
on initial lock down on 25th March, 2020, firstly for 21 days 
which was further extended two times and whole India was 
lock down till 31st May, 2020, impacted the audit process too.

During this period, the secretarial auditors who have performed 
the Secretarial Audit have faced certain challenges related 
to collection of Documents, visit in the Registered Office/
Plant of the company and review the compliance status of 
other laws applicable on the company. Tech-savvy PCS have 
resorted to the use of Virtual Data Rooms (VDR) coupled with 
representations from management relating to the records in 
the VDR.

APPLICABILITY OF SECTIONS 447 AND 
448 OF THE COMPANIES ACT, 2013
If the Auditor fails to perform his duty in a proper manner 
then he may also be liable for punishment section 448 of 
Companies Act, 2013 for false statements. As this section 
provides that if in any return, report, certificate, financial 
statement, prospectus, statement or other document required 
by, or for the purposes of any of the provisions of this Act or 
the rules made there under, any person makes a statement,

 (a)  which is false in any material particulars, knowing it to 
be false; or

 (b)  which omits any material fact, knowing it to be 
material,

 Then he/she shall be held liable under section 447.

Section 447 deals with punishment for fraud which provides 
that any person who is found to be guilty of fraud, shall be 
punishable with imprisonment for a term which shall not be 
less than six months but which may extend to ten years and 
shall also be liable to fine which shall not be less than the 
amount involved in the fraud, but which may extend to three 

times the amount involved in the fraud. In case, the fraud in 
question involves public interest, the term of imprisonment 
shall not be less than three years.

CONCLUSION
Section 204 of the Companies Act, 2013 and Regulation 
24A of the SEBI (LODR) Regulations, 2015 has opened 
significant area of practice for company secretaries. It creates 
opportunities with challenges and greater responsibility 
to justify fully, the faith and confidence reposed in them. 
Compliance of all applicable laws is an important element 
of efficient management and it ensures better scope for 
stakeholders as it enhances the credibility of the performance 
of any organization in the considerable course of time and 
process. To conclude, it can be said that in this continuously 
evolving corporate culture it has become imperative for PCS 
that he/she exercises great care and caution while issuing 
the Secretarial Audit report or Annual Secretarial Compliance 
Report and also adheres to the highest standards of 
corporate ethics, governance and excellence in providing his/
her service. In order to achieve the real aim of the Secretarial 
Audit as well as Annual Secretarial Compliance Certificate, 
some of the recommendations that could be seriously 
considered are: -

1) Appointment of the Secretarial Auditor as well as 
Company Secretary in practice for issuance of report for 
Annual Secretarial Compliance as per Listing Regulations, 
should be made by the members of the company, in the 
general meeting for a term of 5 years in the same manner 
as the Statutory Financial Auditors and they should also 
be rotated, on the similar lines as the statutory financial 
auditors of a company;

2) All the fees paid to perform the secretarial audit report for 
Annual Secretarial Compliance during the year should be 
disclosed and needs to be classified as the Secretarial 
Audit Fees and Fees paid for other services;

3) Limited Review Report of the Secretarial Auditor should 
be mandatory as a part of the Corporate Governance 
Report similarly as the Limited Review Report being given 
by the Statutory Auditor and it should be mandatorily 
placed before the Audit Committee and the Board in order 
to have a continuous audit process.                                 CS

Secretarial Audit and Annual Secretarial Compliance Report – An overview
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Secretarial Audit in BFSI Sector

O rganizations work effectively and efficaciously, relevant 
to their purpose, on the strength of governance systems, 

and the secretarial function in all organizations, by whatever 
name called, is a primary functional element in ensuring the 
strength of the governance mechanism. Secretarial audit, in 
order to be more than a mere assurance of compliances, has 
to relate to that governance system. Compliances cannot be a 
self-sustaining objective; all compliances relate to governance 
systems or adherence to law and policy. Hence, those who 
perceive secretarial audit as a tool to ensure compliance 
are either looking at its periphery, or are delimiting its vast 
importance to something which is means to an end and not 
the end by itself.

Once we perceive secretarial audit as the instrumentality to 
provide an independent assessment of the strength of the 
governance system, its special relevance to the Banking, 
Financial Services, and Insurance (BFSI) sector becomes 
evident.

BFSI SECTOR
The term ‘BFSI sector’ stands for the Banking, Financial 
Services and Insurance sector. While the meaning of the 

Vinita Nair, FCS
Senior Partner
Vinod Kothari & Company
Mumbai
vinita@vinodkothari.com

It has been over 6 years since the requirement of secretarial audit was introduced under Companies Act, 2013. 
The expectation from the secretarial auditor is not only to check compliances under corporate laws as 
applicable uniformly to all entities but also assess compliance systems on the basis of laws specifically 
applicable to the entity based on the nature of business carried out. BFSI sector is in itself a regulated sector, 
wherein regulators viz. RBI, SEBI and IRDA have prescribed detailed guidelines on the operational aspects as 
well as corporate governance requirements. Companies in BFSI sector have a sensitive role in the financial 
system and therefore, it is not about just compliance with law. Therefore, it is vital for the auditor to understand 
the said requirements and plan the scope of audit accordingly. This article focuses on the special corporate 
governance considerations of the BFSI sector and relates the same to the systemic significance of the sector, 
and then turn to the special considerations in devising, conducting and reporting on secretarial audit of BFSI 
sector entities.

banking system as the primary player in depository function, 
credit asset creation and management, and payment and 
settlement system is well-known, the wider term “Financial 
Services” includes a whole lot of shadow banking institutions 
[Non-Banking Financial Companies (NBFCs), Housing Finance 
Companies (HFCs), securitisation vehicles, debt-oriented 
mutual funds etc.] and other fee-based players in the financial 
space such as Asset Management Companies (AMCs) and 
portfolio managers, information and analysis utilities (rating 
agencies, credit bureaus, etc.)1. Finally, the other important 
element of the BFSI sector is insurance function – which is 
primarily concerned with risk transfers and endowments. 
Pension funds and other funds based on life or health may 
also come in some sense as a part of this segment.

Thus, the vast importance of the BFSI sector to the country 
cannot be underrated. Its contribution to GDP may not be 
significant but more important than the mere size of the sector 
is that it is the key to the stability of the system. Peoples’ 
savings, retiral benefits, post-mortality benefits etc. are all 
dependent on this sector. The potential for any crisis in the 
BFSI sector to cause shocks to billions was very evident during 
the Global Financial Crisis2.

Few banks, due to its size, cross-jurisdictional activities, 
complexity, lack of substitutability and interconnectedness, are 
regarded as systemically important by RBI and are considered 
as ‘Too Big To Fail (TBTF)’3. Similarly, NBFCs with an asset 
size of Rs.500 crore and above are regarded as systemically 
important and subject to stricter compliance. RBI is also in 
the process of classifying HFCs into systemically important 
and non-systemically important for regulatory purposes. 
Additionally, there is greater supervision if the entity is a 
financial conglomerate. The term “financial conglomerate” 
means any group of companies under common control whose 
exclusive or predominant activities consists of providing 
significant services in atleast two different financial sectors.
1 Fund based activities: Merchant Banking, Under Writing, Portfolio Management Services, 
Stock Broking, Asset Management, Venture Capital, Custodian Services, Factoring, Leasing 
& Finance, Housing Finance, Credit Card Business, Micro Credit, Rural Credit. Non-fund 
based activities: Investment advisory services, Financial Consultancy, Forex Broking, 
Money Changing Business, Credit Rating Agencies.
2 Few quotes made after the crisis: “If a financial institution is too big to fail, it is too big to exist.” 
– Bernie Sanders, U.S. Senator; “The banking collapse was caused, more than anything, by 
bad government policy and the total failure of bad regulation, rather than by greed.” – Nigel 
Farage, British, Member of Parliament.
3  RBI’s Framework for dealing with Domestic Systemically Important Banks (D-SIBs)
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Regulators of BFSI sector prescribe extensive guidelines 
for the operational aspects in terms of prudential issues, 
governance issues, reporting and disclosure requirements etc. 
The regulators have even prescribed Corporate Governance 
(‘CG’) norms, in addition to and in certain cases overriding 
those applicable under Companies Act, 2013 (‘CA, 2013’) 
and SEBI (Listing Obligations and Disclosure Requirements) 
Regulations, 2015 (‘LODR’) Requirement of CG is even more 
critical in BFSI sector as compared to other companies as the 
sector deals with monies of other people parked with them 
either as lenders, depositors, investors or policy holders. 
Apart from regulatory standards and general standards under 
CA, 2013 and LODR, the entities are also required to adhere 
to global standards for best practice (for example Basel 
guidelines in case of banks).

Therefore, the scope of secretarial audit in the BFSI sector 
is vast on account of its sensitive role in the financial system, 
extant guidelines on operational aspects and CG prescribed 
by respective regulators.

SCOPE OF SECRETARIAL AUDIT
The requirement of secretarial audit was introduced pursuant 
to S. 204 of CA, 2013 for providing comfort to the investors, that 
the affairs of the companies were conducted in accordance 
with legal requirements. Subsequently, it was recommended 
in Shri Uday Kotak committee report to make secretarial audit 
mandatory for all companies that listed its specified securities 
and for material unlisted subsidiaries of such companies and 
regulation 24A was inserted in LODR with effect from the year 
ended March 31, 2019.
The format of secretarial audit report as prescribed under 
CA, 2013 in Form MR-3 provides for reporting on following 
parameters:
 Factual information;

  Compliance with laws specified in Form MR-3 and 
deviations therefrom.

 Qualitative comments about composition of board of 
directors;

  Balance of composition;
  Changes in board position- compliance of laws.
 Quality of information flow for board meetings, quality of 

minutes;

 Qualitative opinion on adequacy of compliance systems;
  This pertains to all applicable laws.
 Factual information about major corporate events, and 

compliances in respect thereof.
As evident from above, the scope of secretarial audit includes 
reporting on compliance with specific law applicable by virtue 
of the business of the entity. Accordingly, the secretarial auditor 
is required to check following:

 Compliance with requirements under the specific law:
  Entry point requirement – license, registration, 

renewal;
  Event based compliances – approval/ filing in 

consequence of some event;

  Regular compliances – regulatory filing, framing of 
policy, formation of committee etc.

Further, in order to furnish an opinion on adequacy of 
compliance systems, the secretarial auditor needs to ascertain 
if the auditee has ensured fixation of responsibility centers or 
“owners” of each law and whether periodic reporting is made 
by such identified owners. The reporting should not be in the 
form of a sweeping statement but backed by reports.

CORPORATE GOVERNANCE 
REQUIREMENT FOR BFSI SECTOR

Entities in BFSI sector are required to follow CG requirements 
under CA, 2013 and LODR as applicable. The CG requirements 
in relation to composition of board and fit and proper criteria 
and carve out under CA, 2013 and LODR have been discussed 
separately below.

Insurance Sector

Guidelines for CG for insurers in India of 2016 prescribes 
the role of board of directors in relation to significant owners 
and controlling shareholders, conflict of interest pursuant to 
transactions with related parties or simultaneous holding of two 
positions. The guidelines inter-alia provides for governance 
structure and control functions in case of insurers that are part 
of a financial group and otherwise, manner of delegation of 
functions to committees to board, role of key management 
personnel and appointed actuaries, appointment of statutory 
auditors.

NBFCs/ HFCs

CG norms prescribed by RBI and NHB provide for constitution 
of committees of board viz. audit committee, nomination 
committee and risk management committee, periodic reporting 
before the board of directors with respect to the progress made 
in putting in place a progressive risk management system, 
risk management policy and strategy and confirming with CG 
standards. It additionally provides for appointment of chief risk 
officer, rotation of partners of statutory auditors audit firm and 
framing of internal guidelines on CG.

Banks

RBI has prescribed comprehensive policy framework for 
ownership and governance in private sector banks4 that 
inter-alia provides for significant owners and controlling 
shareholders, due-diligence process in case of shareholders 
and directors. CG norms prescribed for Wholly Owned 
Subsidiaries ('WOS') set up by foreign banks in India5 provide 
for complying with provisions of Banking Regulation Act, 1949 
(‘BR Act’) in relation to board composition and complying 
with the guidelines on compensation of whole-time directors /
chief executive officers as applicable to private banks. There 
are separate norms for risk management systems in banks6 
that emphasize the need to have robust risk management 
systems on account of interdependence of risks and provides 
for risk management structure that needs to be put in place 
by banks.
4  https://www.rbi.org.in/scripts/BS_CircularIndexDisplay.aspx?Id=1731
5  Scheme for Setting up of Wholly Owned Subsidiaries (WOS) by foreign banks in India
6  https://www.rbi.org.in/scripts/NotificationUser.aspx?Id=85&Mode=0
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AMCs

SEBI (Mutual Funds) Regulations,1999 (‘MF Regulations’)
provide norms for shareholding and governance in Mutual 
Funds ('MF') SEBI’s Master Circular for Mutual Funds inter-
alia provides norms for fund governance by way of formation 
of audit and valuation committees, stipulating role of IDs 
on the board of AMC, investment/ trading in securities by 
employees of AMC and trustees, responsibilities of AMC 
and trustees and also role of MF in CG of public listed  
companies.

CARVE OUT UNDER COMPANIES ACT
As per S.1(4)(b) and (c) of the CA, 2013 the provisions of CA, 
2013 apply to insurance companies and banking companies 
respectively only to the extent the same are not inconsistent 
with the provisions of Insurance Act, 1938 or Insurance 
Regulatory and Development Authority Act, 1999 (‘IRDA 
Act’) and BR Act respectively. In other words, wherever the 
provisions of these special laws provide for stricter provisions 
or override the provisions of CA, 2013 the same will prevail.

Additionally, there are specific exemptions granted under 
certain provisions of CA, 2013 to entities in BFSI sector as 
discussed in Table 1: Exemption under CA, 2013 to BFSI 
sector. The reason being either the provision is impossible to 
be complied given the scope of activities undertaken or there 
exists specific provisions prescribed by regulators.

Table 1: Exemption under CA, 2013 to BFSI sector

Nature of 
companies

Exemption under Sections

Banking 
companies

  S. 67 for giving of loans or any financial 
assistance for purchase of shares in the 
company or its holding company;

  S. 71(4) in relation to maintenance of 
Debenture Redemption Reserve (‘DRR’);

  S. 73 & 76 in relation to acceptance of 
deposit from members and other persons;

  S.117(3)(g) in relation to filing of eForm 
MGT-14 in respect resolution passed to 
grant loans, or give guarantee or provide 
security in respect of loans under S.179(3)
(f).

  S. 129 in relation to format of financial 
statement as per Schedule III and filing of 
the same in XBRL mode;

  S. 186 [except sub-section (1)] for loan 
made, guarantee given, or security 
provided or acquisition in the ordinary 
course of business;

  S. 189(5) in relation to any contract or 
arrangement for the collection of bills in 
the ordinary course of its business.

NBFCs/ 
HFCs

  S. 42 in relation to maximum number of 
persons to whom private placement can 
be made in a financial year;

  S. 71(4) in relation to maintenance of 
DRR;

  S. 73 & 76 in relation to acceptance of 
deposit from members and other persons;

  S. 129 in relation to filing of the financial  
statements in XBRL mode;

  S.186 [except sub-section (1)] for loan 
made, guarantee given or security 
provided or acquisition in the ordinary 
course of business;

Insurance 
companies

  S. 129 in relation to format of financial 
statement as per Schedule III and filing of 
the same in XBRL mode;

  S. 186 [except sub-section (1)] for loan 
made, guarantee given or security 
provided or acquisition in the ordinary 
course of business.

Source : Compiled by the author

Similarly, proviso to regulation 15 (2) (b) of the LODR subjects 
the listed entity to the provisions of CG only to the extent it 
does not violate their respective statutes and guideline of 
directives issued by the relevant authorities.

Therefore, it is essential for the secretarial auditor to understand 
the directives under sectoral regulations in relation to CG to 
ascertain if the auditee is correct in availing the exemption or 
complying with exception.

COMPOSITION OF BOARD
Banking Sector

Composition of board of directors has been prescribed under 
following enactments for different banks as discussed in Table 
2: Criteria for appointment as directors in Banks:

1. S. 10A, 10B, 10D of BR Act;

2. S.19 of State Bank of India Act, 1955 (‘SBI Act’);

3. Nationalized Banks (Management And Miscellaneous 
Provisions) Scheme, 1970 (‘Scheme, 1970’) formulated 
in terms of S.9 of Banking Companies (Acquisition 
and Transfer of Undertakings) Act, 1970 applicable to 
corresponding new banks;

4. Nationalized Banks (Management And Miscellaneous 
Provisions) Scheme, 1980 (‘Scheme, 1980’) formulated 
in terms of S.9 of Banking Companies (Acquisition 
and Transfer of Undertakings) Act, 1980 applicable to 
corresponding new banks.

5. Scheme for setting up WOS by foreign banks in India

Secretarial Audit in BFSI Sector
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Table 2: Criteria for appointment as directors in Banks

Particulars BR Act SBI Act Scheme, 1970 & 
Scheme 1980

Scheme for WOS of 
foreign banks

Certain members of the 
board to have special 
knowledge or practical 
experience in respect of 
areas specified therein, 
certain members to be 
nominee directors. 

51% of the total number 
of board members. 
[S.10A (2), S.10B (4)]

Yes [S.19 and 19A] Yes. [S.9(3) r/w Cl. 3 of 
the Scheme]

51% of the total number 
of board members. 
[Para 8]

RBI notification DBR. Appt.BC.No.38/29.39.001/2016-17 dated November 24, 20167

Tenure of holding office 
continuously (except for 
chairman and whole-time 
director)

8 years [S.10A (2A) (a)] 6 years [S.19(3) (3A) 
(4)]

6 years [Cl. 9(2)] As per provision under 
BR Act

Tenure for every 
chairman and every 
managing director of the 
bank.

Up to 5 years (eligible 
for re-election of 
reappointment) [S. 
10B(2)]

Up to 5 years (eligible 
for re-election of 
reappointment) [S. 20]

Up to 5 years (eligible 
for re-election of 
reappointment)[Cl. 8]

As per provision under 
BR Act

Disqualification criteria 
from being appointment 
as a director

Yes [Proviso to 
S.10B(4)]

Criteria for 
disqualification: S. 22 
r/w RBI (‘Fit and Proper’ 
Criteria for Elected 
Directors on the Boards 
of PSBs) Directions, 
2019

Criteria for 
disqualification: Cl.10 
r/w RBI (‘Fit and Proper’ 
Criteria for Elected 
Directors on the Boards 
of PSBs) Directions, 
2019

As per provision under 
BR Act

Prohibition of common 
directors with other 
banking companies.

Yes [S.16] Yes [S.22] No specific provision in 
the scheme. However, 
prohibited as per 
Directions above.

As per provision under 
BR Act

Source : Compiled by the author

FIT AND PROPER CRITERIA

In view of the systemic importance of entities in BFSI Sector 
and critical role of directors on the board of entities in BFSI 
sector, the regulators prescribe criteria for determining the fit 
and proper status of a candidate proposed to be appointed as 
a director.

In case of private banks, NBFCs and HFCs the nomination 
and remuneration committee is required to undertake a 
process of due diligence to determine the suitability of the 
person for appointment/ continuing to hold appointment as 
a director on the board, based upon qualification, expertise, 
track record, integrity and other fit and proper criteria. 
The elaborate criteria in case of public sector banks have 
been discussed in Table 3: Fit & proper criteria in public  
sector banks.

In case of insurance companies, the criteria to be satisfied, 
at a minimum, relates to integrity demonstrated in personal 
behavior and business conduct, soundness of judgment and 
financial soundness. Accordingly, a due diligence is required 
to be undertaken.

A declaration and undertaking in the prescribed format is 
required to be taken in each of the case discussed above and 
a deed of covenant is required to be executed between the 
company and the director in case of Banks, NBFCs, HFCs and 
insurance companies.

7  https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=10736&Mode=0
8  https://www.irdai.gov.in/ADMINCMS/cms/frmGuidelines_Layout.aspx?page=PageNo2852
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AMCs

As per regulations 21 and 22 of MF Regulations the directors 
of the AMC are required to have adequate professional 
experience in finance and financial services related field. 
Atleast 51% of the board of the AMC should not be an associate 
of, or associated in any manner with, the sponsor or any of its 
subsidiaries or the trustees. Any director of AMC cannot hold 
office of director in another AMC. However, the person can be 
appointed as an independent director subject to approval of 
board of other AMC. Directors can be appointed on the board 
of the AMC only with prior approval of trustees.
Insurance Sector
As per the guidelines for CG for insurers in India of 20168, 
the board of insurance companies is required to comprise of 
competent and qualified directors to drive the strategies in a 
manner that would sustain growth and protect the interests 
of the stakeholders in general and policyholders in particular. 
The board members are required to be from various areas of 
financial and management expertise such as accountancy, 
law, insurance, pension, banking, securities, economics, 
etc., with qualifications and experience that is appropriate to 
the company. The Board is required to have minimum 3 IDs 
(relaxed to 2 IDs for the initial 5 years from grant of certificate 
of registration). There shall be atleast one-woman director on 
the board of every insurance company. Where the chairman of 
the board is non-executive, the chief executive officer should 
be a whole-time director of the board.
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Table 3: Fit & proper criteria in Public Sector Banks

Particulars Public Sector banks9

Age Between 35 to 67 years as on the cut-off date fixed for submission of nominations for election.

Experience/ 
field of 
expertise

Special knowledge or practical experience in respect of one or more of the matters enumerated in S. 19A(a) of 
the SBI Act/S. 9(3A)(A) of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970/1980, 
as the case may be, read with RBI Circular DBR.Appt.BC No 39/29.39.001/2016-17 dated November 24, 
2016.

Criteria for 
disqualification

a.  Not a graduate;

b.  Member of the board of any bank or the RBI or a Financial Institution (‘FI’) or an insurance company or a 
NOFHC holding any other bank;

c.  Connected with hire purchase, financing, money lending, investment, leasing and other para banking 
activities;

d.  Served as director in the past on the board of any bank/FI/RBI/insurance company under any category for 
six years, whether continuously or intermittently;

e.  Engaged in the business of stock broking;

f.  Holding the position of a Member of Parliament or State Legislature or Municipal Corporation or Municipality 
or other local bodies;

g.  Acting as a partner of a chartered accountant firm which is currently engaged as a statutory central auditor 
of any nationalised bank or State Bank of India;

h.  Acting as a partner of a chartered accountant firm which is currently engaged as statutory branch auditor 
or concurrent auditor of the bank in which nomination for election is filed;

i.  Adverse notice of any regulatory or supervisory authority/agency, or law enforcement agency;

j.  Defaulter of any lending institution.

Tenure The elected director shall hold office for three years and shall be eligible for re-election. However, no such 
director can hold office for a period exceeding six years, whether served continuously or intermittently.

Professional 
Restrictions

a.  No business connection (including legal services, advisory services etc.) with the concerned bank. Further, 
the person cannot be engaged in activities which might result in a conflict of business interests with that 
bank.

b.  No professional relationship with a bank or any NOHFC10 holding any other bank.
Source : Compiled by the author

9   Refers to State Bank of India and nationalised banks
10  Non-operative Financial Holding Company

Secretarial Audit in BFSI Sector

OTHER CRITICAL AREAS OF 
SECRETARIAL AUDIT
1. Permissible activities and investments: S.6 of the 

BR Act provides the list of business in which a banking 
company can engage in addition to the business of 
banking. There is a prohibition in engaging in any other 
business other than those specified therein. Pursuant to 
S.19(1)(a) of the BR Act, a bank can set up a subsidiary 
with RBI’s approval only for the said activities or for 
carrying out banking business exclusively outside India or 
other business as considered necessary by RBI. Further, 
pursuant to the provisions of S.19(2) of the BR Act, a 
banking company cannot hold shares in any company 
whether as pledgee, mortgagee or absolute owner of 
an amount exceeding 30 per cent of the paid-up share 
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capital of that company or 30 per cent of its own paid-up 
share capital and reserves, whichever is less. However, 
unlike in the case of subsidiaries, there are no statutory 
restrictions on the activities of companies in which banks 
can hold equity within the ceiling laid down under S.19(2) 
of the BR Act In other words, these companies could be 
both financial services companies as well as companies 
not engaged in financial services. The auditor needs to 
ascertain compliance with the prudential regulations for 
banks’ investments in subsidiaries and financial services 
companies as well as in non-financial services companies 
and other requirements prescribed under RBI Master 
Circular on para-banking activities11.

 Similarly, in case of NBFCs, RBI prescribes conditions for 
allied activities that can be carried out by an NBFC viz. 
entry in insurance business, issue of co-branded credit 
cards, distribution of MF products etc. There are elaborate 
guidelines even for outsourcing of financial services by 
banks and NBFCs.

2. Formation of committees: Entities in BFSI sector are 
required to constitute various committees in addition to 
audit committee, nomination committee, remuneration 
committee, risk management committee prescribed under 
CA, 2013 and LODR. Matters to be additionally considered 
by each of these committees have been prescribed by 
regulators from time to time. Accordingly, it is necessary 
to check the charter/terms of reference of each committee 
to ascertain if the scope covers matters prescribed under 
specific law. Further, formation of additional committees 
viz. credit committee, asset liability management 
committee, IT sub-committee in case of banks/ NBFCs or 
policyholder protection committee, with-profits committee, 
investment committee in case of insurance companies 
also needs to be seen by the secretarial auditor.

3. Raising of funds: Entities in BFSI sector raise funds 
to meet the capital adequacy norms prescribed by the 
regulators. For example banks issue perpetual debt 
instruments or perpetual non-cumulative preference 
shares in accordance with Basel guidelines. NBFCs/ 
HFCs issuing debentures by way of private placement or 
issuing subordinated debt or perpetual debt instruments 
are required to comply with the conditions prescribed by 
RBI and NHB respectively.

4. Compliance with concentration norms: In view of the 
criticality of BFSI sector, regulators prescribe exposure 
norms or concentration norms in relation to single 
borrower and group borrower. The auditor is required to 
ascertain the systems in place to ensure the same is not 
breached.

5. Compliance with investment conditions: Insurance 
companies and AMCs are required to comply with 
investment conditions prescribed by respective regulator 
in terms of securities in which investment can be made, 
credit rating, framing of stewardship code etc.

6. Framing of policies: The regulators mandate framing of 
policy in view of operational aspects of the entities. For 
example a systemically important NBFC is required to 
frame a policy for extending demand/ call loans, policy in 

respect of exposures to a single party / a single group of 
parties, loan policy, policy for lending against gold, fit and 
proper policy, liquidity risk management policy etc.

7. Dealing with related parties: There are detailed norms 
on dealing with conflict of interest. As per CG guidelines 
by IRDA, where the transactions with related parties 
are in the nature of transactions such as reinsurance 
arrangements or investment transactions or outsourcing to 
related parties, for which specific regulations or guidelines 
have been notified, compliance with the respective 
regulations or guidelines are also required to be ensured. 
The policy on related party transactions framed by an 
insurance company mandates defining of transactions 
in the ordinary course of the insurance business giving 
examples specific to the insurance company.

8. Activities outsourced by the entity: Detailed guidelines 
have been prescribed by regulators viz. RBI, IRDA detailing 
risk management practices to be ensured for outsourced 
activities. Outsourcing of core functions of the company is 
not permitted. Banks which choose to outsource financial 
services cannot outsource core management functions 
including internal audit, compliance function and decision-
making functions like determining compliance with KYC 
norms for opening deposit accounts, according sanction 
for loans (including retail loans) and management of 
investment portfolio.

CONCLUSION
The approach of the secretarial auditor will be determined 
keeping in view the overarching principle of risk management. 
In case of banks and NBFCs the risk is on the asset side, 
while in case of insurance companies the same is on the 
liability side. Additionally, where the core area of operation of 
the entity is lending like in case of banks and NBFCs that are 
credit companies; greater focus will be on adherence to loan 
policy, exposure limits, lending within the power delegated/ 
sanctioning limit, fraud reporting, adherence to fair practice 
code etc. Where the core area of activity is investment like 
in case of NBFCs that are investment companies, insurance 
companies and AMCs; greater focus will be on adherence 
to investment policy in relation to permissible securities, 
adherence to stewardship code, investment conditions and 
exposure limits prescribed (minimum as well as maximum). 
Also, every entity in the BFSI sector is subject to periodic 
inspection by the regulator. The secretarial auditor is required 
to study the inspection report as well as response given by 
the auditee in order to understand the gaps and violations and 
accordingly report in the secretarial audit report. Given the 
extant guidelines on the operational aspects, the secretarial 
auditor cannot rely on management representation to ascertain 
the adequacy of the compliance systems.            CS

11  https://www.rbi.org.in/Scripts/BS_ViewMasCirculardetails.aspx?id=9837

Secretarial Audit in BFSI Sector

SEPTEMBER 2020 | CHARTERED SECRETARY62



A
R

T
IC

LE

Secretarial Audit-A Game Changer !

HISTORY

T he Institute of Company Secretaries of India (ICSI) had 
foreseen the need of secretarial audit as early in 1979 i.e. 

four decades back it had voiced the need for secretarial audit.

In 2002, the Naresh Chandra Committee Report on Corporate 
Audit and Governance recommended introduction of 
Compliance audit.

Later in the year 2003, the Ministry of Corporate Affairs 
(MCA) introduced the Companies (Amendment) Bill, 2003, 
containing important provisions in the arena of independence 
of auditors, relationship of auditors with the management of 
the company and the concept of independent directors with 
a view to improve the corporate governance practices in the 
corporate sector. The Bill introduced the concept of Secretarial 
Audit; powers were given to Central Government to order, at 
any time, the secretarial compliance audit of the company 
for any period. Similarly, concept paper published by MCA in 
2004, contemplating to enact a new Company Law included 
the concept of the Secretarial Compliance Audit.

On December 21, 2009, the Ministry of Corporate Affairs, Govt. 
of India released “Corporate Governance Voluntary Guidelines 

Umesh Harjivandas Ved*,FCS
Practicing Company Secretary
Ahmedabad
umesh@umeshvedcs.com

Secretarial Audit (SA) is the process of verification of records and documents by a Practicing Company 
Secretary to check, certify and report on the compliances with the provisions of the Companies Act, 2013 and 
the rules made thereunder and/or other laws, rules and regulations, with a view to ensuring that the company 
has complied with the requirements under these laws, rules and regulations. It is essentially a mechanism to 
audit compliance with the requirements under one or more given laws, with a view to give a reasonable 
assurance to the stakeholders about the compliance. SA is an independent and objective exercise intended to 
give assurance and add value by enabling the accomplishment of the organization’s objectives by bringing a 
systematic and disciplined approach to evaluate and improve effectiveness of risk management, control, and 
governance processes. It helps to ensure reasonably flawless compliance and helps in taking timely corrective 
action when non-compliance is discovered. The benefits of secretarial audit are manifold.

2009” which recommended the secretarial audit for the first 
time. Para V of the said guidelines state:

“Since the Board has the overarching responsibility of 
ensuring transparent, ethical and responsible governance 
of the Company, it is important that the Board processes 
and compliance mechanisms of the company are robust. 
To ensure this, the companies may get the Secretarial Audit 
conducted by a competent professional. The Board should 
give its comments on the secretarial audit in its report to the 
shareholders.”

Corporate Governance Voluntary Guidelines, 2009 introduced 
the concept of Secretarial Audit with the following objectives:

a) To ensure transparent, ethical and responsible governance 
of the Company;

b) To empower the Board with robust compliance 
mechanisms

In Companies Bill 2008, the standing committee of Parliament 
recommended Secretarial Audit by a Practicing Company 
Secretary for every listed and other class of Companies.

The Companies Act, 2013 introduced the concept of “Secretarial 
Audit” as a new class of audit in addition to statutory audit, 
internal audit and cost audit prescribed in the Act. Section 
204 of the Act read with the Companies (Appointment and 
Remuneration of Managerial Personnel) Rules, 2014 notified 
w.e.f. 01st April, 2014 deals with the provisions relating to 
Secretarial Audit.

NEED OF SECRETARIAL AUDIT
Governments, financial institutions, banks and companies all 
have realized that the corporate compliance regime lies not 
in the adequacy of legislations but in its implementation and 
compliance. Enhancement of various laws and the desired 
results cannot be achieved unless their implementation is 
geared up.

The frauds and scams, which have been detrimental not only 
to growth of financial market but have been a set back to the 
economy as a whole, have occurred in the past despite having 
in place a plethora of legislations.

*Former Council Member, The ICSI
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Realising the need to ensure compliance of laws in letter and 
spirit on continuous basis by an independent professional, the 
Companies Act, 2013 mandated the carrying out of secretarial 
audit for specified companies.

The legislature has entrusted company secretaries in practice 
with this onerous responsibility of conducting secretarial 
audit. The powers and duties of statutory auditors are mutatis 
mutandis applicable to the company secretary in practice 
conducting secretarial audit.

OBJECT OF SECRETARIAL AUDIT
The object of Secretarial Audit can be said to be the following: -

 Warn and protect the top management from undesirable 
hassles,

 A compliance check of the statutory requirements by the 
company,

 An important tool to check into the insight of the company 
and can be used by the investor, shareholder, and lender 
so as to mitigate the level of risk and non- compliance.

  The Board of Directors who need assurance that the 
company has complied with the laws and therefore, they 
are not likely to be exposed to action by law enforcement 
agencies for non-compliance by the company.

  Law-enforcement authorities and regulatory bodies 
who have the assurance that Secretarial audit being a 
pro-active measure for compliance with a plethora of laws, 
it will have a salutary effect of sustainability lessening the 
burden of the law-enforcement authorities. Secretarial 
audit can assist bodies like SEBI, Stock exchanges, 
financial institutions, banks, etc. to gauge or measure the 
levels of compliance / extent of non-compliance by the 
companies with whom they are concerned.

  Investors who seek the comfort that the company has 
been conducting its affairs in accordance with laws and 
therefore may regard their investment as safe. Secretarial 
audit helping to unearth and check wrong practices 
and also enable law enforcing agencies to take timely 
corrective action by bringing to book the guilty. In the era 
of corporate governance, secretarial audit will provide 
comfort to shareholders about the compliance as also to 
feel secure about their investments.

  Other Stakeholders such as suppliers, employees 
and the society at large, who get the necessary comfort 
through Secretarial Audit regarding the compliance levels 
in the company

  Prospective acquirer for whom Secretarial audit can be 
an effective due diligence exercise in cases where they 
seek controlling interest or are considering being a joint 
venture partner.

SECRETARIAL AUDITOR
A Practicing Company Secretary (PCS) has been assigned 
the role of Secretarial Auditor under section 2(2)(c)(v) of the 
Company Secretaries Act, 1980.

A significant area of competence of PCS is “Corporate Laws” 
owing to intensive and rigorous coaching, examinations, 
training and continuing education programmes. PCS is a highly 
specialized professional in matters of statutory, procedural 
and practical aspects involved in proper compliances under 
corporate laws. Strong knowledge base makes PCS a 
competent professional to conduct Secretarial Audit.

RIGHT OF SECRETARIAL AUDITOR
According to sub-section (2) of section 204 it shall be the 
duty of the company to give all assistance and facilities to the 
company secretary in practice, for auditing secretarial and 
related records of the company. This is a statutory duty cast 
by the above provision on the companies. The assistance 
and facilities referred to in this provision would be those that 
are necessary to be made available by the company to the 
secretarial auditor, in order to enable him to conduct the 
secretarial audit effectively and efficiently. All the records, 
documents and books which contain the information and 
details of the transactions and actions concerning compliances 
under the Acts, Rules, Regulations, etc. relating to the financial 
year in respect of which the secretarial auditor is supposed to 
give secretarial audit report, falling within the purview of the 

Governments, financial institutions, 
banks and companies all have realized 
that the corporate compliance regime lies 
not in the adequacy of legislations but 
in its implementation and compliance. 
Enhancement of various laws and the 
desired results cannot be achieved unless 
their implementation is geared up.

BENEFITS OF SECRETARIAL AUDIT
The benefits of secretarial audit are manifold and its 
beneficiaries are many. They include the promoters, directors, 
investors, lenders, employees, government and government 
agencies and the last but not the least, the public at large. 
Ever increasing complexities of laws and the widening role of 
directors makes it imperative that an independent professional 
expert agency goes though the company’s books and records 
to verify whether various requirements under the applicable 
laws have been complied with or not and whether there is a 
need for corrective action or system improvement. It is these 
benefits and the beneficiaries that make the secretarial audit 
a useful mechanism which the legislature sought to achieve.

The major beneficiaries of the secretarial audit are as follows:

  Owners who are in-charge of the management of the 
company are conducting its affairs in accordance with 
requirements of laws and that their stake is not being 
exposed to undue risk.

  Management Personnel who are charged with the duty 
and responsibility of compliance with the requirements of 
law are performing their duties competently, effectively 
and efficiently, so that the stakeholders are well informed 
and other key managerial persons are not exposed to 
penal or other liability on account of non-compliance with 
law.

Secretarial Audit-A Game Changer !
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secretarial audit report as listed on the prescribed form must 
be made available to the secretarial auditor for verification.

SKILLS OF A SECRETARIAL AUDITOR
The purpose of secretarial audit report is to form an opinion 
and to report to the shareholders as to whether and if so to 
what extent the company has complied with laws covering 
various statues, rules, regulations, the Board process and the 
existence of compliance management system.

This needs an understanding of the corporate laws and other 
related laws applicable to the company. Thus, for conducting 
secretarial audit, a company secretary in practice is required 
to have proficient knowledge of all corporate laws. To be able 
to give a useful report, a company secretary in practice is 
expected to have the following:

 Knowledge

 The secretarial auditor should have knowledge of the 
nature and activities of the Company, its operations and 
also about the laws which are relevant to the Company. 
He should have knowledge of the existence of compliance 
system, board process & procedures, selection and 
evaluation process for the Board.

 Team

 The secretarial auditor must be armed with a team of 
appropriately trained staff, who can provide the necessary 
inputs which go towards the preparation of the report. 
Most importantly they should be informed of the basic 
audit requirements and ethics. Relevant legislative and 
administrative updates should be shared and there should 
be frequent interactions with the audit team to build and 
keep the expertise.

 Documents and Backup

 The Secretarial Auditor is expected to develop checklists 
which will help in the evaluation process. He is expected 
to keep proper records of documents and checklists filled 
through the course of the audit.

 Reliance upon Management Representation and 
declaration

 The Secretarial Auditor may rely upon the authority 
representation letter or declaration up to a specific extent.

 Third party supporting and evidence

 It would perpetually be helpful to check filing made by 
the company at MCA & other authorities separately. 
Confirmation and enquiries can also be made with the 
statutory auditors, internal auditors, consultants and 
advisors engaged by the Company and the Independent 
Directors of the Company.

 Adhering to the timeliness

 The plan set to conduct the audit process should be 
stringently adhered to in order to gain the confidence of 
the client and raise the expertise level of the team.

 Honesty and Fairness

 A Company Secretary in Practice has the professional 
responsibility to provide a fair and objective view. 
Company Secretary in Practice should be independent 
of the company being audited. The Secretarial Auditor 
is required to assure that activities of the client company 
are in accordance with the applicable procedure and that 
backing evidence kept by the company is certified.

 Maintaining Audit Diary and Working Papers

 The audit exercise needs to be planned and performed 
professionally and verifications done by the team members 
should be recorded daily. Such keeping of diary would 
help in keeping audit trail that would come in beneficial to 
assure the quality of audit. Working papers with respect to 
the audits should be indexed and preserved properly.

PROCESS OF SECRETARIAL AUDIT

SCOPE AND CONTENT OF SECRETARIAL 
AUDIT
The scope of Secretarial Audit includes reporting compliance 
of following six specific laws and other laws:

i.  The Companies Act, 2013 and the rules made thereunder.

ii.  The Securities Contracts (Regulation) Act, 1956 and rules 
made there under.

iii.  The Depositories Act, 1996 and the Regulation and Bye-
laws framed there under.

iv.  Foreign Exchange Management Act, 1999 and the rules 
and regulation made there under to the extent of Foreign 
Direct Investment, Overseas Direct Investment and 
External Commercial Borrowing.

Secretarial Audit-A Game Changer !
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v.  The following Regulations and Guidelines prescribed 

under the Securities and Exchange Board of India 
Act,1992: -

 a)  Securities and Exchange Board of India (Substantial 
Acquisition of Shares and Takeovers) Regulations, 
2011;

 b)    The Securities and Exchange Board of India 
(Prohibition of Insider Trading) Regulations, 2015;

 c) The Securities and Exchange Board of India (Issue of 
Capital and Disclosure Requirements) Regulations, 
2018;

 d)   The Securities and Exchange Board of India 
(Employee Stock Option Scheme and Employee 
Stock Purchase Scheme) Guidelines, 2014;

 e)   The Securities and Exchange Board of India (Issue 
and Listing of Debt Securities) Regulations, 2008;

 f)    The Securities and Exchange Board of India 
(Registrars to an Issue and Share Transfer Agents) 
Regulations,1993 regarding the Companies Act and 
dealing with client;

 g)   The Securities and Exchange Board of India 
(Delisting of Equity Shares) Regulations, 2009; and

 h)    The Securities and Exchange Board of India 
(Buyback of Securities) Regulations, 2018.

vi.  Competition Act, 2002 and the rules and regulations made 
under that Act (where applicable);

In addition to above following other laws as may be applicable 
specifically to the Company. Reporting on compliance of ‘Other 
laws as may be applicable specifically to the company’ shall 
include all the laws which are applicable to specific industry, 
for example for Banks all laws applicable to Banking Industry; 
for insurance company all laws applicable to insurance 
industry; likewise for a company in petroleum sector all laws 
applicable to petroleum industry; similarly for companies in 
pharmaceutical sector, cement industry etc.

Further, the scope of secretarial audit covers the following: -

 Reporting on compliance of secretarial standards issued 
by the Institute of Company Secretaries of India;

 Reporting on Compliances with the Listing Regulations;

 Examining and reporting whether the adequate systems 
and processes are in place to• monitor and ensure 
compliance with all laws applicable to the company 
including general laws like labour laws, competition law, 
environmental laws etc.

 Examining and reporting specific observations/
qualification, reservation or adverse• remarks in respect 
of the Board Structures/system and processes relating to 
the Audit period.

 Secretarial Standards issued by The Institute of Company 
Secretaries of India and approved by the Central 
Government.

 In case of financial laws like tax laws and Customs Act 
etc., Secretarial Auditor may rely on• the Reports given 
by statutory auditors or other designated professionals, 
handling those functions.

APPLICABILITY OF SECRETARIAL AUDIT
As per Section 204(1) of the Companies Act, 2013 read with 
rule 9 of the Companies (Appointment and Remuneration 
of Managerial Personnel) Rules, 2014, Secretarial Audit is 
applicable to the following

i.)  Every Listed Company; or

ii.)  Every Public Company having a paid-up share capital of 
fifty crore rupees or more; or

iii.)  Every Public Company having a turnover of two hundred 
fifty crore rupees or more, or

iv.)  Every company having outstanding loans or borrowings 
from banks or public financial institutions of one hundred 
crore rupees or more.

Apart from the above-mentioned companies, every material 
unlisted subsidiaries of listed entity incorporated in India are 
also required to undertake secretarial audit.

AUDITING STANDARDS
ICSI has issued 4 auditing standards namely

CSAS-1 – Auditing Standard on Audit Engagement

CSAS-2 – Auditing Standard on Audit Process and 
Documentation

CSAS-3 – Auditing Standard on Forming of Opinion and

CSAS-4 – Auditing Standard on Secretarial Audit

These Standards are applicable for Secretarial Audit 
undertaken by the Auditor on or after 1st July, 2019 and 
mandatory for Secretarial Audit accepted by the Auditor on or 
after 1st October, 2020.

CSAS – 4 is concerned with Secretarial Audit. It deals with 
responsibilities of the auditor while carrying out Secretarial 
Audit of a Company under Section 204 of the Companies Act, 
2013 and rules made thereunder. The Standard deals with the 
basis and manner of carrying out the Secretarial Audit.

The objective of the Standard is to lay down the principles for 
evaluation of statutory compliances and corporate conduct in 
relation thereto.

REQUIREMENTS OF CSAS - 4

 The Auditor shall take note of various laws applicable 
to the Company as identified by the Board of Directors 
of the Company in addition to the laws stipulated in the 
prescribed format of the Secretarial audit report.

 The Auditor shall identify the basic details like key 
financial parameters, location of registered office, status 

Secretarial Audit-A Game Changer !
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of company, type/class of company, Number, class and 
category of employees/workers etc.

 The auditor shall make the segregation of the same 
based on the understanding of the Company and after 
application of trigger test

 The auditor shall verify corporate conduct, compliance of 
Laws and summarizing non-compliances;

 The auditor shall verify the following:

 i. Minimum and maximum limit on number of Directors 
on the board;

 ii. Optimum Combination of Board;

 iii. Eligibility requirements of directors;

 iv. Board Committees;

 v. Board Processes

CONCLUSION
Secretarial Audit is always in the better interest of every 
corporate management. While the companies Act, 2013 
has opened up a significant area of practice for company 
secretaries, it creates challenges and greater responsibility for 
company secretaries. It also poses a great challenge to justify 
fully, the faith and confidence reposed in them. The job of 
secretarial auditor is a very responsible job and he/she cannot 
afford to have a casual approach towards audit.

Initially, there was no limit proposed on the maximum number 
of secretarial Audits, which a practising company secretary 
could conduct. But from the financial year 2016-17, the Council 
of the Institute at its 235th meeting held on February 11, 2016 
reviewed the existing limits for the issue of Secretarial Audit 
Reports and decided as below:

i. 10 Secretarial Audits per partner/ PCS, and

ii. An additional limit of 5 secretarial audits per partner/PCS 
in case the unit is peer reviewed.

It is necessary that Secretarial Audit should be perceived as a 
quality job and practicing professionals should not be looking 
at taking on more assignments than they can manage. In this 
context, it becomes imperative for practicing CS that he/she 
exercises great care and caution when accepting a Secretarial 
Audit, while carrying out the audit, when framing an opinion 
on various issues and ultimately when issuing the Secretarial 
Audit report.  In all the matters, the Secretarial Auditor is 
expected to adhere to the highest standards of corporate ethics, 
governance and excellence in providing his/her service. He 
has to perform that skill, care and caution, which is reasonably 
expected from a competent, careful and cautious person. An 
auditor is not bound to be a detective or approach his work with 
suspicion or with a foregone conclusion that there is something 
wrong. The auditor while remembering that he is a watchdog 
and not a bloodhound, is expected to display skepticism in the 
work.                                                                                          CS
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CSAS – 4 is concerned with Secretarial 
Audit. It deals with responsibilities of 
the auditor while carrying out Secretarial 
Audit of a Company under Section 204 of 
the Companies Act, 2013 and rules made 
thereunder. The Standard deals with the 
basis and manner of carrying out the 
Secretarial Audit.

 The Auditor also needs to check as to whether there is 
clear demarcation of responsibility for ensuring various 
compliances to be done by the Company. He is also 
required to perform an assessment of compliance 
tracker to identify the non-compliances and instances 
of show-cause notices, if any, received by the company.

 An Overall assessment of system and process shall 
be performed by the auditor, based on verification from 
the point of view of their adequacy thereof, considering 
the size, no. of units/branches, and complexity of 
compliance

 The Auditor shall report the fraud, if the same has been 
observed by him during the course of audit. He shall 
endeavor to collect evidence for the same The Auditor 
may communicate directly with the internal auditors 
and statutory auditors to verify whether they have 
suspected/identified any fraud during the course of their 
audit.

 The Auditor shall report the fraud to Audit Committee/
Central Government as per process laid down in 
the Companies Act, 2013 and include the same in 
Secretarial Audit Report.

 It shall be the duty of the Auditor to identify and 
report all events/actions having major bearing on the 
Company’s affairs in pursuance of the applicable laws, 
rules, regulations, guidelines, standards, etc.

Secretarial Audit-A Game Changer !
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Secretarial Audit and Compliance for Hospital 
Industry

Secretarial Audit of the healthcare industry in India throws light into the complexity of the laws associated 
with the sector. Healthcare industry comprises of hospitals, clinical trials, outsourcing, telemedicine, medical 
tourism, health insurance and medical equipment. Due to the inherent nature of the industry and close 
connection with the lives of each human being, as in other parts of the world, and owing to increased public 
and private expenditure, healthcare industry grows at a tremendous pace in India. The hospital industry in 
India accounts for the major share of the healthcare market. This article deals with the laws specifically 
applicable to the Hospitals and how a secretarial auditor should deal with various issues relating to hospitals.

BACKGROUND
For conducting Secretarial Audit of hospitals, the auditor has 
to be familiar and updated with the recent developments in 
government policies, health schemes and compliances which 
are required to be ensured. Whether you are doing an Annual 
Secretarial Audit under Section 204 of the Companies Act, 
2013, compliance audit upon management engagement, or 
due diligence audit, where the scope of engagement may be 
wider, one will have to be aware of the entire legal system 
under which a Hospital works.  

The annual Secretarial Audit should cover the following areas:

 i.  The Companies Act, 2013 and the rules made 
thereunder;              

 ii.  The Secretarial Standards issued by the ICSI; 
 iii.  The Foreign Exchange Management Act, 1999 

(FEMA) and its applicable regulations (FDI, ODI and 
ECB); 

 iv.  The Depositories Act, 1996 and its Bye- laws;
 v.  The Securities Contracts (Regulation) Act, 1956 and 

its Rules;
 vi.  The SEBI Act and Regulations and Guidelines made 

there under, as applicable to the company in case it 
is listed; 

 vii.  The various labour laws (both Central, and State 
laws, depending on the state in which the unit is 
situate); 

 viii.  Any other applicable laws as applicable on the 
company, specially, sectoral laws. 

In this article an attempt is made to visit the legislations that 
are applicable to Hospitals in India. 

Regulations in the Hospital Sector demand the need for a 
compliance officer in the hospital. Ignoring the cost of non-
compliance and leading the competition race may put the player 
behind bars; a chain is only as strong as its weakest link. 

Setting up of a hospital needs compliance of all those 
legislations as are applicable for construction, permissions, 
pollution control laws etc. Important laws concerning 
establishing of a hospital unit in the country (the list is not 
exhaustive) that require special mention are:

 1. The Companies Act, 2013
 2. The Atomic Energy Act, 1962
 3. The Indian Telegraph Act, 1885
 4. The Indian Boilers Act, 1923
 5. The Clinical Establishment (Registration and 

Regulation) Act, 2010
 6. The Indian Wireless Telegraphy Act, 1933
 7. The Electricity Act, 2003
 8. Construction Laws as applicable
 9. Pollution Control Laws
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Secretarial Audit and Compliance for Hospital Industry

PROFESSIONAL CONDUCT OF STAFF
Being sensitive due to the inherent nature of its operations, 
a Hospital needs to designate the right professional to deal 
with patients. Modern hospitals are facing an issue with under-
qualified and inexperienced personnel in Clinical and non-
clinical department. Staff should have the proficiency to strictly 
follow the code of conduct and Ethics which their profession 
demands.

Hospital business in India is not lucrative compared to 
other blue-chip business, so as a part to reduce the cost of 
expenses, management may be liberal in hiring a highly 
qualified professional for their business. Every patient has 
the right to know the qualification of the people treating him. 
There were reported instances where doctors and staff nursing 
the patients found to be not registered under their respective 
medical council or not cleared necessary exams.

Medical professionals have the responsibility to make 
decisions and act based on professional values. While making 
certain clinical decisions, they may face professional, or legal 
liability but they cannot keep themselves away from that. So, 
medical professionals need to follow their code of ethics while 
performing their work. They should always update themselves 
in their skill and learning. They should provide their best effort 
in nursing the patient while giving special attention to keep the 
confidentiality and privacy of the patient.

It is the duty of every medical professional to know and 
observe all laws relating to his/her sector, uphold the dignity 
of the profession and accept the restrictions imposed by the 
respective Code. They should be bold enough to expose 
the unethical and illegal Conducts of any of their fellow 
professionals. Ethical codes prescribed by the Medical Council 
of India, International Code of Nursing Ethics and Code of 
Ethics and Code of Professional Conduct for nurses in India 
by Indian Nursing Council govern respective staff working in 
hospitals.

Major Regulations to comply for personnel working in hospitals 
are:

 1. The Indian Medical Council Act, 1956
 2. The Indian Medical Degrees Act, 1916
 3. The Indian Nursing Council Act, 1947
 4. The Dentists Act, 1948
 5. The Pharmacy Act, 1948
 6. The Apprentices Act, 1961
 7. The Indian Medical Council (Professional Conduct, 

Etiquette and Ethics) Regulations, 2002
 8. AICTE Rules for Technicians, 1987 

A shocking report published by World Health Organization in 
2016 mentions that 57.3% of allopathic doctors who practice 
in India have no adequate medical qualification which though 
disputed by Government of India, cannot be overruled 
completely. Medical investigation in various states found that 
paramedical students were treating patients as doctors. Rising 
cases about fraud and cheating from the hospital is a wake-
up call to the authorities to ensure that people who work in 
hospitals are qualified for the job they do.

The Secretarial Auditor must check whether doctors, nurses, 
paramedical staff and technicians have an appropriate 
qualification and registered with their respective medical 
council. 

SALE OF MEDICINES
One of the core areas in the functioning of a Hospital is sale of 
medicines and medical devices. Sales of medical items can be 
for in-house consumption to the in-patients or for out-patients. 
There is a lot of drug contamination and drug missing cases 
reported from hospitals in India. 

Getting caught for adulteration of drugs by a pharmacist is 
not an uncommon event. It is the duty and responsibility of 
the Secretarial Auditor to check that all laws concerning safe 
medication are complied by the hospital. For this, he has to 
understand the organization chart of the hospital and also 
review how and in what manner responsibilities are fixed down 
the hierarchy for ensuring compliance and the system followed 
for reporting non-compliance / deviation to the management, 
so that corrective action is taken promptly.

List of major laws governing sale and storage of drugs are 
given below.

 1. The Drugs and Cosmetics Act, 1940
 2. The Blood Bank Regulation under Drugs and 

Cosmetics Act, 1940
 3. The Narcotic Drugs and Psychotropic Substances 

Act, 1985
 4. The Sale of Goods Act, 1930
 5. The Drugs (Control) Act, 1950
 6. Excise permit for storage of spirit

Section 274 of the Indian Penal Code provides penal 
consequences of adulterating any drug or medical preparation 
intended for sale to lessen its efficacy, or to change its 
operations or to make it noxious; Section 275 provides for 
offering for sale or issuing from a dispensary, any drug or 
medical preparation known to have been adulterated and 
Section 276 deals with knowingly selling or issuing from a 
dispensary any drug or medical preparation as a different drug 
or medical preparation; all the three Sections prescribing penal 
consequence of Imprisonment for 6 months, or fine of INR 
1,000 or both. The offence is categorised under Schedule 1 of 
Code of Criminal Procedure and non-cognizable.
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When the outbreak of an epidemic occurs, people getting 
arrested for the offence of adulteration of drugs or sale of 
adulterated drugs are not unusual. Reputation of a hospital 
depends on the services they provide to the patients and the 
transparency they keep while offering medical care to patients. 
A Secretarial Auditor shall take due care to ensure that the 
Laws governing patient rights are ensured and that hospitals 
do not suppress medical reports from the authority concerned 
and public. Consumers never make compromises when it 
comes to their health and safety.

Laws governing the patient and treatment are:

 1. The Registration of Birth and Death Act, 1969
 2. The Drugs and Magic Remedies (Objectionable 

Advertisements) Act, 1954
 3. The Indian Lunacy Act, 1912
 4. The Indian Contract Act, 1872 
 5. The Transplantation of Human Organs and Tissues 

Act, 1994
 6. The Medical Termination of Pregnancy Act, 1971
 7. The Mental Healthcare Act, 2017
 8. The Consumer Protection Act, 2019

POLLUTION CONTROL LAWS
Public institutions have a certain responsibility towards society 
and people. A hospital is a public institution that needs to show 
a high level of consciousness and accountability towards 
society and the ecosystem at large. A hospital needs to comply 
with law subsisting in the country for environmental safety. 

Laws governing Environmental Safety are:

 1. The Air (Prevention and Control of Pollution) Act,1981
 2. The Environment Protection Act, 1986
 3. The Water (Prevention and Control of Pollution) Act, 

1974
 4. The Hazardous and other Wastes (Management and 

Trans boundary Movement) Rules, 2016
 5. The Public Liability Insurance Act, 1991

 6. The Noise Pollution (Regulation and Control) Rules, 
2000

 7. The Biomedical Waste Management Rules, 2016
Hospitals need to comply with safety norms and social 
consciousness while conducting the business. Hospital 
management needs to handle the risk of water, air and 
biomedical waste discharged from the hospital. Strict 
regulations and monitoring systems are put in place when it 
comes to handling hazardous waste by hospitals. Government 
has a clear instinct about the threat of dealing biomedical 
waste, with the help of the Indian Medical Association; the 
government ensures that the hospital does not give birth to a 
new pandemic

During the outbreak of coronavirus, tonnes of biomedical 
waste was generated on a day-to-day basis. Hospitals 
are the major generators of such waste; waste processing 

available at the biomedical waste operator is at its peak, 
which forces the hospital to treat such waste in the hospital 
premises itself. The Secretarial Auditor should check the 
system that is followed with respect to waste treatment and 
also enquire whether the concerned persons handling the 
function are updated on the various protocols to ensure that 
the waste treatment is conducted as per applicable rules  
and guidelines.

LABOUR LAWS

A hospital is not just an association of medical practitioners, 
but rather a workplace where both clinical and non-clinical 
staff work together and back each other to bring the 
patient to a healthy life. Hospital staffs have their rights to 
accept/ reject overtime, stay healthy, equal remuneration, 
leave and holidays, etc. We have witnessed nursing and 
paramedical staff going to strike in hospitals at frequent 
intervals seeking increase in their minimum wage and other  
allowances and doctors also going for strike in Government 
hospitals due to various reasons. Activists and social 
media have already raised questions on the conduct of the 
hospital workers and ethical issues in such strikes. One 
could easily argue that whether it is ethical to conduct strike 
for hospital workers as their primary consideration is to 
promote and safeguard the health of patients. Secretarial 
Auditor is duty bound to check the compliance of Laws 
applicable to hospital staff and doctors, be it clinical or  
non-clinical.

Major Regulations applicable to hospital staff that a Secretarial 
Auditor need to look upon are listed below:

 1. The Employee Provident Fund and Miscellaneous 
Provision Act, 1952

 2. The Employment Exchanges (Compulsory 
Notification of Vacancies) Act, 1959  

 3. The Payment of wages Act,1936

 4. The Minimum Wages Act,1948

 5. The Payment of Bonus Act,1965

 6. The Equal Remuneration Act,1976

 7. The Employee's State Insurance Act,1948

 8. The Trade Unions Act,1926

 9. The Maternity Benefits Act,1961

 10. The Payment of Gratuity Act,1972

 11. The Employees Compensation Act,1923

 12. The Essential Service Maintenance Act,1981

SAFETY
It can be seen that X-rays or computed tomography Scans are 
performed frequently in the hospitals for health examination or 
treatment purpose. Nurses and technical staff are exposed to 
a high degree of radioactive elements released by the X-ray/ 
Scanning machines. Hospital staff dealing with a patient who 
is affected by a disease, if not accurately identified, may have 
grave implications, including leading to another outbreak. 

Secretarial Audit and Compliance for Hospital Industry
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Listed below are some of the laws governing the safety of 
patients, public and staff with in hospital premises which a 
Secretarial Auditor need to look in to:

 1. The Petroleum Act, 1934
 2. The Prevention of Food Adulteration Act, 1954
 3. The Fatal Accidents Act, 1855
 4. Insecticide Act, 1968
 5. Gas Cylinders Rules, 2016
 6. The Explosives Act, 1884
 7. The Arms Act, 1959
 8. Approvals of Atomic Energy Regulatory Board
 9. NOC from Fire and Safety department
Today, hospitals have educational arms associated with it like 
medical colleges and research Centre affiliated with its name. 
This is an altogether different arena.  However, those entities 
establishing and operating a research Centre need to comply 
with a few rules and regulation given below.

 1. ICMR Rules for Medical Research
 2. Ethical Guidelines for Biomedical Research on 

Human Subjects,2000 

Medical education, practice research and training are strictly 
regulated in our country. Due to the ignorance of law or 
negligence, there are cases reported from different parts of the 
country against the illegal or unauthorized medical research. 

Nowadays, a hospital is not just a welfare home, but it is a 
multi-million-dollar business industry. It needs to comply with 
all rules and regulations which apply to any other business. 
Commercial laws in India do not differentiate a hospitals 
business from others. Blue-eye of Investment managers and 
private equity funders are following the hospital sector in India. 
Influential market leaders in hospital business are receiving 
funds from foreign investors or governments, which highlight 
the importance of compliance in these sectors

Laws governing business aspects and taxation of a hospital 
which a Secretarial Auditor need to check for compliances are:-

 1. The Companies Act, 2013
 2. The Foreign Exchange Management Act, 1999
 3. The Income Tax Act, 1961
 4. The Insurance Act, 1938
 5. Goods and Services Tax Laws
 6. The Custom Act, 1962
 8. The Cable Television Network Act, 1995
 9. The Charitable and Religious Trusts Act, 1920
 7. Various Intellectual Property Laws

Healthcare compliance is very much necessary to ensure 
that hospitals and management are following necessary 
directions from authority and treatments are done as per 
clinical standards. Healthcare compliance is necessarily 
cumbersome, but it is seen as a means to improve the 
quality and availability of healthcare while controlling the 
costs of healthcare. However irrespective of the viewpoints, 
compliance with the laws of the land cannot be avoided 
and the independent professional who is vested with the 
responsibility to check the compliances need to ensure that 
the compliance facts are reported correctly and adequately to 
the stakeholders.

In the following paragraphs a snapshot of the Licenses / 
Certifications required for hospitals and the periodic returns 
to be filed with the government authorities is given in the form 
of table:- 

LICENCES/CERTIFICATIONS REQUIRED FOR HOSPITALS
Sl. No. License required From whom Frequency

1 NOC and consent under Water and Air Pollution 
Control Acts

Pollution Control Board For establishment and 
periodically

2 Boiler Inspection Certificate Boiler Inspectors Annually
3 NOC from Fire Service Fire Department Initially
4 License for operating Lift Inspector of lifts Annually
5 Registration for Operation of X-ray facility Atomic Energy Regulatory Board Once in every 5 years 
6 License to operate Blood Bank Office of the Drug Controller Once in every 5 years 
7 Drug License for Medical Store Office of the Drug Controller Once in every 5 years
8 Drug License for IPD pharmacy Office of the Drug Controller Once in every 5 years
9 Drug License for OPD pharmacy Office of the Drug Controller Once in every 5 years

10 Authorization for Generation of Bio Medical 
Waste

Pollution Control Board Annually

Hospitals need to comply with safety 
norms and social consciousness while 
conducting the business. Hospital 
management needs to handle the risk 
of water, air and biomedical waste 
discharged from the hospital. Strict 
regulations and monitoring systems are 
put in place when it comes to handling 
hazardous waste by hospitals. 

Secretarial Audit and Compliance for Hospital Industry
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11 Contract for Disposal of Bio Medical Wastes Pollution Control Board Annually 
12 License for storage of Petrol/Diesel on Form-XV 

under the Petroleum Rules 2002
Joint Chief Controller of Explosives Annually

13 Registration under Medical Termination of 
Pregnancy Act, 1971

Appropriate authority Initially

14 Registration under Pre-conception and Pre-
Natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act, 1994 

Appropriate authority Once in every 5 years 

15 The Gas Cylinders Rules, 2016 & Static and 
Mobile Pressure Vessels (Unfired) Rules, 2016.

Chief Controller of Explosives Once in every 5 years 

16. Food Safety and Standards Act, 2006 Appropriate Authority Renewal every 1/3/5 years 
depending upon validity

17 To possess wireless telegraphy apparatus Telegraphy Authority Annually
18 Transplantation of Human Organ Appropriate Authority Once in 5 years

Source : Compiled by the authors

MAJOR SECTOR SPECIFIC COMPLIANCE CHECK POINTS & RETURNS
Sl.No. The Bio Medical Waste Management Rules, 2016 Periodicity & Due Dates

1. Submission of annual report in Form IV with Pollution Control Board 30th June of every year
2. Maintenance of Records of handling of bio medical waste for last 5 years Continuous
3. Establishing Bar- Code System for bags or containers containing bio-medical waste to be 

sent out of the premises or place for any purpose
Continuous

4. Conducting health checkup for all health care workers and others involved in handling of 
bio- medical waste

At the time of induction and 
thereafter at least once 
every year

5. Register of bio-medical waste management Continuous
6. Annual report to be published in the company website Along with submission to 

Pollution Control Board
7. Constitution of Committee for monitoring the activity of Bio Medical waste Management Committee to meet once in 

every six months
Sl.No. Pharmacy Practice Regulations,2015

1. Maintenance of medical/prescription records of patients for a period of 5 years as laid 
down by the Pharmacy Council of India

Continuous

Sl.No. Drugs And Cosmetics Act, 1940
1. Validity of Licenses to sell, stock, exhibit or offer for sale, or distribute drugs under various 

Schedules to the Act & for blood components
Continuous

Sl.No. Medical Termination of Pregnancy Regulations, 2003
1. Maintain register in form III for recording the details of admission of women and termination 

of their pregnancies 
Continuous

Sl.No. Indian Boilers Act, 1923
1. Certificate for using boilers under Indian Boilers Act, 1923 Yearly Renewal

Sl.No. Petroleum Act, 1934
1. Validity of license for storage of petroleum products License is valid up to one 

year from the date of issue
Sl.No. The Gas Cylinders Rules, 2016

1. License/ approval has been taken from authority concerned for possession/filing of 
compressed Gas cylinders

Yearly renewal 

Sl.No. The Narcotic Drugs And Psychotropic Substances Act, 1985
1. License/ approval is taken to import drugs or cosmetics Renewal once in 2 years 
2. Maintain registers and records of patients to whom essential narcotic drugs are dispensed 

or sold 
Continuous

Secretarial Audit and Compliance for Hospital Industry
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Sl.No. The Transplantation of Human Organs Act, 1994 Periodicity & Due Dates

1. Appointment of Organ Transplant co-coordinator & constitution of Authorization committee 
with respect to transplantation

Continuous

2. Validity of Registration of hospital for organ transplantation. Registration is valid for 5 
years 

Sl.No. Pre-Conception and Pre-Natal Diagnostic Techniques Act 1994

1. Validity of Registration under the Act Registration is valid for 5 
years 

2. Obtaining written consent of the women in Form Continuous
Sl.No. Atomic Energy Act, 1962

1. Validity of License / registration from the Atomic Energy Regulatory Board (AERB) Continuous
2. Obtain site approval certificate from Directorate of Radiation Safety Initially

Sl.No. Arms Act, 1959

1. License validity of weapons used by armed guards appointed in the hospital Continuous 
Sl.No. The Indian Wireless Telegraphy Act, 1933

1. Validity of license obtained from the telegraphy authority to possess wireless telegraphy 
apparatus

Continuous

Sl.No. Hazardous Waste and Other Wastes (Management And Transboundary Movement), Rules, 2016

1. Form 4 submission to Pollution Control Board 30th June of every year
Sl.No. Food Safety and Standards Act, 2006

1. Validity of License from appropriate authority Continuous  
Sl.No. Registration of Births & Deaths Act, 1969

1. Reporting within 21 days from the occurrence of birth/death, to the concerned Registrar 
(births & deaths).

Event based

Sl.No. Explosives Act 1884 & The Explosives Rules, 2008

1. Validity of Explosive license and right to possess specific kind of explosive Continuous
2. Filing of returns to the District Magistrate / District Superintendent or Commissioner of 

Police in whose jurisdiction the hospital is situated
Monthly/ Quarterly

Source : Compiled by the authors

CONCLUSION

India is moving faster; the Indian healthcare industry is moving 
even faster to produce the best results. Hospitals need to 
deal with varying disease patterns; e-health systems, helps 
the doctors and management to detect the changing pattern 
effectively. Government of India has recently introduced 
Health ID card, which will bring the various stakeholders of 
the healthcare industry under an integrated digital health 
infrastructure.

Industry experts are expecting more technological and 
legal transformation in the upcoming years for the health 
care industry. Artificial intelligence and digitalization have 
played a vital role in eliminating the ambiguity prevailing in 
the sector.  The Code on wages 2019 which was passed 
in Lok Sabha and Rajya Sabha is likely to be implemented 
this year which will subsume 4 major labour laws. 
Code for occupational safety, health, working condition 
and social security is still pending for approval from  
the government.

In the light of the above, on account of the technological and 
legal changes that are taking place in the Hospital industry, 
the Secretarial Auditors dealing with hospital industry will be 
facing tough challenges in the years to come. If need be, the 
Secretarial Auditors may rope in independent experts in the 
Hospital / Health Care field as part of the audit team to assist 
in the audit assignment. This coupled with having proper 
tools, checklists and compliance mechanisms in place, there 
is no reason to doubt the capability of the Secretarial Auditors 
to be fully geared up to face conceptual and other challenges 
in the audit of hospitals, however complex they may be.      CS
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BACKGROUND

A s the name suggests cross border insolvency law deals 
with insolvency of a debtor with a presence of assets 

and/or creditors in more than one country. For the purpose 
of this article, cross border insolvency law relating to limited 
liability companies is considered and not the law relating to 
bankruptcy and insolvency of individuals, partnership firms 
and other legal entities. Financial sector companies are 
generally governed by special laws or a separate law or 
procedure in several jurisdictions as insolvency of financial 
entity (including insurance and banks) as it can have a far-
reaching effect on several economies or at least the economy 
where it is incorporated. Such companies are also not 
discussed in this article. 

Broadly the term ‘insolvency’ is considered as a state of 
financial distress. The reason for such distress may be varied 
and many, however the same is generally measured in either 
of the two forms: balance sheet insolvency or cash flow 
insolvency. While the former arises when liabilities exceeds 
assets to meet them, the latter is a result of not adequate 
cash generated from business to pay its debt as and when 
it becomes due. It may be noted that the Supreme Court of 
India has observed that the legislative policy of the Insolvency 
and Bankruptcy Code 2016 is to move away from the concept 
of “inability to pay debts” to “determination of default” and that 
default referred to in the Code is that of actual non-payment 
by the corporate debtor when a debt has become due and 
payable.1

Cross Border Insolvency law – Global 
initiatives and India’s position

Prakash K. Pandya, FCS
Practicing Company Secretary
Mumbai
info@pkpandya.com

In the era of Globalisation, the integration of national economy into the global economic system has been one 
of the most important developments of the last century. Globalisation has resulted in exponential growth in 
international trade.  Any foreign investor would like to protect his rights when the company becomes insolvent 
and at that point the cross-border insolvency law will come into the frame. The article deals with the shape of 
law with respect of cross border insolvency and the possible road ahead.

ILLUSTRATION AS METAPHOR TO 
HIGHLIGHT ISSUES IN CROSS-BORDER 
INSOLVENCY

An illustration will help to understand the subject of cross-
border insolvency. Say ABC Ltd is incorporated in India and 
having operations in the UK and Australia with operations 
and assets in the UK and Australia. Say ABC Ltd is unable 
to pay its debt in India as and when it is due and hence 
creditors in India filed application with the court viz. National 
Company Law Tribunal (the Adjudicating Authority or NCLT) 
under the Insolvency and Bankruptcy Code 2016 and it 
got admitted. Thus, the corporate insolvency resolution 
process (CIRP) for ABC Ltd commences to turnaround 
the company and/or its business and IP takes charge of 
operations of ABC Ltd sans directors whose rights remains 
suspended. Since ABC Ltd also has operations in the UK 
and Australia, creditors of ABC Ltd from the UK, Australia 
and possibly from other nations to whom ABC Ltd owes 
debt (foreign creditors) may take legal recourse to protect 
their interest in their respective countries and may also  
do so in India. 

The issue gets further complicated on several counts 
like jurisdiction where creditors may initiate legal action 
depending upon where the legal action commenced first 
(main and non-main proceedings) and the center of main 
interests (COMI) of the corporate debtor; recognition by local 
courts to foreign proceedings and foreign IP; requirement 
and implication of submitting to laws of foreign countries 
and courts or ‘sufficient connection’ with the country; 
moratorium on continuing and future legal proceedings 
and exceptions thereto (like for ships in case of debtor 
in shipping business); ipso facto termination clause and 
executory contracts; recognition of security and guarantees, 
if the debt is secured or unsecured - if the debt is secured 
over the same asset with other creditors on pari passu 
basis or the second or subsequent charge basis; cramdown 
provision; law on avoidance transactions; lifting of corporate 
veil; whether recognizes group enterprises; priority of claims 
as per local laws towards dues of employees, debt of crown, 
local creditors vis-a-vis international creditors, and fees 
of insolvency practitioners. Thus, there may be multiple 
proceedings against ABC Ltd. 1 Supreme Court of India in the matter of Babulal Vardharji Gurjar Vs. Veer Gurjar Aluminium 

Industries Private Limited & Anr. [Civil Appeal No. 6347 of 2019], decided on 14 August 2020.
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PREVAILING LAW
Currently the Insolvency and Bankruptcy Code 2016 (the 
Code) deals with the matter as far as insolvency of Indian 
Corporate Debtors for its Indian operations2. As regards 
cross border insolvency, the Code provides that the Central 
Government may enter into agreement with foreign nations 
for enforcing the provisions of the Code. And thereafter by 
notification, the Central Government may notify provisions of 
the Code that would apply with conditions as the Government 
may specify, in relation to assets of corporate debtor situated 
in a country outside India with which reciprocal arrangements 
have been made3. And where the Insolvency Professional 
(IP) is of the opinion that assets of the corporate debtor 
are situated in a country outside India with which reciprocal 
arrangements have been made, he may apply to NCLT that 
evidence or action relating to such assets is required. And 
NCLT may issue a letter of request to a court or an authority 
of such country competent to deal with such request4.

This process on cross-border insolvency under the Code, 
which is otherwise more advanced with creditors in possession 
provisions, is considered to be outdated by many experts. 

PROPOSED LAW
Ministry of Corporate Affairs, Government of India had 
constituted the Insolvency Law Committee (the ILC) in 20175 
for giving suggestions to bring changes in the Code to make 
it more efficient and any other relevant matter. The ILC in 
its first Report of March 20186 noted that the Code does 
not provide a comprehensive framework for cross-border 
insolvency matters. It recommended that the United Nations 
Commission on International Trade Law (UNCITRAL) Model 
Law on Cross-Border Insolvency, 1997 (the MLCBI) be 
adopted as a part of the Code. However, considering the 
complexity involved in the subject, the ILC decided to submit 
its recommendations on cross-border insolvency separately.

The ILC in its second part of the report dated 16 October 
20187  noted that globally, the MLCBI has emerged as the 
most widely accepted legal framework to deal with cross-
border insolvency issues and legislation based thereon 
such law has been adopted in 48 countries in a total of 51 
jurisdictions8. It also noted advantages of the MLCBI in the 
sense that it may foster foreign investment, recognise and 
respect local legislations on insolvency, provide protection 

 

to domestic interest, priority of domestic proceedings and 
mechanism for co-operation and co-ordination between 
courts and IPs. However, out of said 48 countries, majority 
have varying approach to the recognition of foreign insolvency 
proceedings and that’s where Judicial Insolvency Network 
plays an effective role (discussed below under the ‘Other 
global initiatives’). 

The ILC recommended adoption of the MLCBI with suitable 
modifications and restricting initially on a reciprocity basis 
and suggested to dilute reciprocity subsequently based on 
experience gained and development of adequate insolvency 
system. It also recommends bringing (shifting) provisions 
relating to insolvency of foreign companies from the 
Companies Act 2013 to the Code to avoid overlapping and 
having a single legislation dealing with insolvency. The ILC 
has also given a draft cross-border provisions (i.e. modified 
version of the MLCBI) to be incorporated in the Code and 
recommends to restrict its application to corporate debtor 
(and omitting for the time being its application to individuals 
and partnership firms). 

THE UNCITRAL MODEL LAW ON CROSS-
BORDER INSOLVENCY AND OTHER 
INSTRUMENTS SUPPORTING RESOLVING 
ISSUES IN CROSS-BORDER INSOLVENCY
As the name suggests, the MLCBI is a model law on cross 
border insolvency. Countries can adopt it with or without 
modifications. The ILC has recommended that the Indian 
Government may adopt it with modification and has given a 
draft of it. 

Once India adopts the MLCBI, it will authorise Indian Courts 
to have direct communication with foreign courts and arrive 
at agreements concerning the co-ordination of proceedings. 
Such agreement between courts are generally referred to 
as Protocol or Cross-border insolvency agreements and are 
tailored to meet specific needs to resolve each case. It also 
includes protocols for IPs to follow. 

Recognising importance of such an agreement, on 1st July 
2009, the UNCITRAL has adopted the ‘Practice Guide on 
Cross-Border Insolvency Co-operation (2009)’. It provides 
information to judges and IPs on practical aspects of co-
operation and communication in cross-border insolvency, 
specifically to address situation where insolvency proceedings 
are taking place in multiple countries where the insolvent 

The ILC recommended adoption of the 
MLCBI with suitable modifications 
and restricting initially on a reciprocity 
basis and suggested to dilute reciprocity 
subsequently based on experience gained 
and development of adequate insolvency 
system. It also recommends bringing 
(shifting) provisions relating to insolvency 
of foreign companies from the Companies 
Act 2013 to the Code to avoid overlapping 
and having a single legislation dealing 
with insolvency.

2 However, National Company Law Appellate Tribunal allowed Dutch IP to be part of CIRP of Jet 
Airways – it being the first case in India with regards to cross border insolvency. The insolvency 
against Jet Airways was commenced in April 2019 at the Netherlands upon a complaint filed 
by two European creditors—H Esser Finance Company and Wallenborn Transport—with 
preferential claims worth $2.5 million. And in India it was commenced in June 2019 upon action 
by State Bank of India after its multiple efforts to sell the airline failed.  - Jet Airways (India) Ltd. 
v. State Bank of India , CA (AT) (Insolvency) No. 707 of 2019 (NCLAT, 26 September 2019) - 
https://ibbi.gov.in/uploads/order/b7bbd5ba93be73bb4602dfe25f25cdd4.pdf  

In another case, NCLT in Forever Glory Trading Limited vs. Global Powersource (India) 
Limited, C.P. (IB) No. 3735/NCLT/MB/2018 (NCLT Mumbai, 3 June 2020) held foreign 
creditors can file application under the Code - https://nclt.gov.in/sites/default/files/Feb-final-
orders-pdf/Forever%20Glory%20Trading%20Limited%20C.P.%203735-2018%20NCLT%20
ON%2003.06.2020%20FINAL.pdf
3  Section 234 of the Code
4 Section 235 of the Code
5 MCA’s order dated 16 November 2017, as accessed from http://www.mca.gov.in/Ministry/ 
   pdf/constitutionOrder_17112017.pdf 
6 The first part of the Report dt 26 March 2018, as accessed from http://www.mca.gov.in/ 
  Ministry/pdf/ReportInsolvencyLawCommittee_12042019.pdf 
7 The second part of the report dt. 16 October 2018, as accessed from http://www.mca.gov.in/ 
  Ministry/pdf/ReportILCOnCrossBorderInsolvency_12042019.pdf 
8 https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status
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debtor has assets and cases where some of the debtor’s 
creditors are not from the country where the insolvency 
proceedings have commenced.

The UNCITRAL has also designed ‘the Judicial Perspective 
on the MLCBI’ (adopted on 1st July 2011) to assist judges with 
questions that may arise in the context of an application for 
recognition under the MLCBI 9. It discusses the MLCBI from 
a judge’s perspective, identifying issues that may arise on an 
application for recognition or co-operation under the MLCBI 
and discussing the approaches that courts have taken in 
countries that have enacted legislation based on the MLCBI. 

OTHER GLOBAL INITIATIVES ON CROSS-
BORDER INSOLVENCY
(i)  ALI-III Report

 American Law Instituted (ALI) with the International 
Insolvency Institute (III) worked on Transnational 
Insolvency project for co-operation amongst the US, 
Canada and Mexico and published the principles of 
transnational insolvency in 2003. And as its annexure 
published the “Guidelines Applicable to Court-to-
Court Communications in Cross-border Cases”. These 
Guidelines have been endorsed by several organizations, 
including the National Conference of Bankruptcy Judges, 
the National Bankruptcy Conference, and the Canadian 
Judicial Council10.  These guidelines were largely based 
on examples from actual cross-border cases involving 
cross-border insolvency protocols. Subsequently, the 
said guidelines were examined by the ALI and III for its 
world-wide application. It resulted in a Report entitled 
Transnational Insolvency: Global Principles for Co-
operation in International Insolvency Cases (2012) (ALI 
- III Report)11.

(ii)  The JIN Guidelines and the Modalities
 The Judicial Insolvency Network (JIN) has published a set of 

modalities for court-to-court communication in insolvency 
proceedings12. The inaugural JIN conference was hosted 
by the Supreme Court of Singapore, wherein Judges from 
several jurisdictions participated. It concluded with the 
issuance of a set of guidelines for communication and 
co-operation among courts for cross-border insolvency 
matters (“the JIN Guidelines”)13 in October 2016. It aims 

at preservation of enterprise value and reduction of legal 
costs. The JIN Guidelines address key aspects of, and the 
modalities for, communication and co-operation amongst 
courts, IPs and other parties involved in cross-border 
insolvency proceedings, including the conduct of joint 
hearings14. Many courts across the globe are adopting the 
JIN Guidelines. As a supplement to the JIN Guidelines, the 
modalities of court-to-court communication in insolvency 
proceedings (the Modalities) are published15 in 2019.

(iii)  UNCITRAL Model Law on Recognition and 
Enforcement of Insolvency-Related Judgments

 Most international instruments on recognition and 
enforcement of international judgements excludes 
insolvency related judgements. Also, upon recognition 
of a foreign insolvency proceeding under the Model 
Law on Cross Border Insolvency, uncertainty prevails in 
providing the necessary authority for such recognition 
and enforcement. To address the same, in 2018, 
the Model Law on Recognition and Enforcement of 
Insolvency-Related Judgments (MLIJ) is provided by  
UNCITRAL16.

(iv)  UNCITRAL Model Law on Enterprise Group Insolvency

 On 15th July 2019, the UNCITRAL approved a new 
Model Law on Enterprise Group Insolvency. It is intended 
to provide effective mechanisms to address cases 
of insolvency affecting the members of an enterprise 
group where insolvency proceedings have commenced 
for one or more of its members, and addresses 
the conduct and administration of those insolvency 
proceedings and co-operation between those insolvency 
proceedings. It complements the Model Law on Cros 
s Border Insolvency.

 It is relevant to note that Part three of the UNCITRAL 
Legislative Guide on Insolvency Law deals with the 
treatment of enterprise groups in insolvency (from 1st July 
2010)17.

(v)  Obligations of directors of enterprise group 
companies in the period approaching insolvency

 Working Group V of UNCITRAL in its 54th session held 
at Vienna (10-14 December 2018) has cleared the text 
of obligations of directors of enterprise group companies 
in the period approaching insolvency. It is pending before 
the UNCITRAL for finalization and adoption.

 It is relevant to note that Part Four of the UNCITRAL 
Legislative Guide on Insolvency Law deals with Directors’ 
obligations in the period approaching insolvency (from 18 
July 2013)18. However, it does not deal with the specific 
issues that might affect the obligations of directors who 
perform that function for one or more enterprise group 
members.

 

Once India adopts the MLCBI, it will 
authorise Indian Courts to have direct 
communication with foreign courts 
and arrive at agreements concerning 
the co-ordination of proceedings. Such 
agreement between courts are generally 
referred to as Protocol or Cross-border 
insolvency agreements and are tailored to 
meet specific needs to resolve each case. 
It also includes protocols for IPs to follow. 

14  https://www.supremecourt.gov.sg/news/media-releases/judges-of-the-worldwide-judicial- 
    insolvency-network-to-meet-in-new-york-city-this-september 
15 http://jin-global.org/modalities.html 
16 https://uncitral.un.org/en/texts/insolvency/modellaw/mlij 
17 https://uncitral.un.org/en/texts/insolvency/legislativeguides/insolvency_law 
18 https://uncitral.un.org/en/texts/insolvency/legislativeguides/insolvency_law 

9  https://uncitral.un.org/en/texts/insolvency/explanatorytexts/cross-border_insolvency/  
   judicial_perspective 
10 https://www.ali.org/publications/show/transnational-insolvency/ 
11 https://www.iiiglobal.org/sites/default/files/ALI-III%20Global%20Principles%20booklet_0. 
   pdf 
12 http://www.jin-global.org/ 
13 http://jin-global.org/jin-guidelines.html
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(vi) Working Group V of UNCITRAL on insolvency of 
MSMEs – work in progress

 In 2013, UNCITRAL requested its Working Group V to 
conduct a preliminary examination of issues relevant to the 
insolvency of micro, small and medium-sized enterprises 
(MSMEs). A draft text on simplified insolvency regime for 
MSMEs is currently under discussion before the Working 
Group V. India has been participating as part of the said 
Working Group.

ANALOGY WITH LIVE EXAMPLE 
BUTTRESSING EFFECTIVE CROSS 
BORDER INSOLVENCY LAW IN INDIA
Virgin Atlantic, the UK based airline having material assets 
and operations in the US. It announced rescue (solvent 
restructuring) deal of USD 1.6 billion under the UK law on 14 
July 2020 and the same is to be voted by creditors on 2 Sep 
2020. It informed the UK court that it will run out of cash in late 
September 202019. 

On 4 August 2020, it filed for bankruptcy in the Southern 
District of New York, the U.S. (20-11804-mew). Its filing in the 
US bankruptcy court in the southern district of New York said 
it has negotiated a deal with stakeholders “for a consensual 
recapitalization” that will get debt off its balance sheet and 
“immediately position it for sustainable long-term growth”20.

The court at New York (southern district) recognised the 
rescue proceedings in the UK. Thereby, the ailing airline could 
protect its assets in the US from actions of local creditors, 
while main proceedings are pending in home country (the 
UK). 

A protection to the US assets and operations from creditors 
action is availed because both the UK and the US have 
adopted the UNCITRAL Model Law on cross-border 
insolvency and hence they recognise each other’s insolvency 
proceedings. 

The same when compared with the Indian experience 
in Jet Airways shows that for recognition to the Dutch 
Proceedings, parties had to fight up to the Appellate 
Tribunal and thereby loosing valuable time in the  
resolution process21.

CONCLUSION
Considering the progress made internationally on cross-
border insolvency legal framework and efforts to make 
it effective as well as considering the nature of Indian 
economy, its role as growth engine in global economy, ever 
augmented foreign investments in India despite pandemic, 
the Government policy on ease of doing business in India 
(which relates to effective resolution or liquidation), ranking of 
India in the World Bank’s Ease of Doing Business Index and 
adoption of the Model, there is an urgent need to modify the 
Code and incorporate the UNCITRAL Model Law on cross 
border insolvency at the earliest.                                           CS

 
19https://www.bloomberg.com/news/articles/2020-08-07/virgin-atlantic-secures-u-s-
recognition-for-restructuring-plan 
20https://www.theguardian.com/business/2020/aug/04/virgin-atlantic-files-for-bankruptcy-as-
covid-continues-to-hurt-airlines 

21Though both India and the Netherlands have not adopted the Model Law, here hypothesis 
is given to make a point on importance of adopting modern and more effective legal system.
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BACKGROUND

Due to limited awareness about various benefits of 
corporatisation, merely 12 lakh companies are actively 

registered with the Ministry of Corporate Affairs though there 
are more than 6.5 crore micro, small & medium enterprises 
spread across different parts of the country. Further, among 
those 12 lakh registered companies, hardly 6000 companies 
are listed on nationwide stock exchanges which again 
constitute an extremely negligible proportion. However, with 
an increasing awareness about listing, more promoters are 
coming forward to get companies listed and create value for 
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all the stakeholders due to which there had been increasing 
number of new listings in the capital markets prior to COVID-19 
era.

There are 3 nationwide stock exchanges - National Stock 
Exchange (NSE), Bombay Stock Exchange (BSE) and 
Metropolitan Stock Exchange (MSEI), however, nearly 99% of 
daily equity trading happens on NSE as well as BSE which 
have 2 platforms - Main Board and SME platform. Given the 
easier entry and exit pattern on Main Board, primarily retail as 
well as institutional investors prefer to invest in companies on 
the Main Board. IPO on Main Board of stock exchanges had 
always been preferred option to get listed historically, but given 
the strict norms introduced in the last decade, particularly with 
respect to profitability, only a handful of the companies are 
able to meet the same. Moreover, bringing an IPO on the Main 
Board is a fairly expensive affair due to involvement of multiple 
professional agencies like merchant bankers, underwriters, 
brokers, IR experts, depositories, registrars, investment 
bankers, advertisement agency, peer reviewed auditors, 
lawyers, etc.

In order to help small companies to get listed, SME Exchanges 
had been launched in 2012 and both ~ BSE and NSE have 
separate SME platforms. Listed companies on SME platform 
have been permitted to migrate to Main Board on completion 
of minimum 2 years after doing necessary compliances and 
subject to meeting key norms related to paid-up capital and 
market capitalisation. During last 8 years, over 500 companies 
have got themselves listed on SME platforms of BSE & NSE 
of which around 20% companies successfully migrated to the 
Main Board on meeting migration norms. Given the higher 
costs for IPOs on Main Board and longer time required for 
companies on SME Exchange to migrate to Main Board, some 
promoters have started adopting globally proven “Reverse 
Merger” strategy to put listing process on fast track.

ABOUT REVERSE MERGER
Reverse Merger has emerged as an attractive strategy of 
corporate restructuring across the globe and in some countries 
it is also known as “Reverse Takeover”. Reverse merger is a 
common practice adopted by companies in many developed 
nations, particularly the United States of America. With the 
ever increasing necessity to reduce time and costs in order to 
gain a competitive advantage over competitors, popularity and 
importance of reverse merger mechanism is increasing in the 
corporate world.

In case of a merger, two or more companies of similar category 
merge together legally and all their assets, liabilities and 
operations are also consolidated. In case of reverse merger, 

Though there are around 12 lakh active companies that are registered with the MCA, the number of companies 
listed on nationwide stock exchanges is hardly 0.5% of such active companies. Reverse Merger is an efficient 
and a faster route for listing, especially on the Main Board of the Stock Exchange, given the stringent norms 
for new listings through IPO. There are quite a few success stories in reverse mergers, however, it may get 
impacted due to hidden liabilities, if not handled properly. With the domain expertise in corporate and allied 
laws backed by good knowledge in finance, company secretaries can play an important role while assisting 
companies in structuring reverse mergers.

*The views expressed are personal views of the authors
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both the companies have different peculiarities and often they 
may be of diverse industries. There is no definition of “Reverse 
Merger” under any statute in India, however, practically it can 
happen with companies across multiple categories:

 Profit making company merging into a loss making 
company to avail tax benefits of carried forward losses;

 Unlisted strong company merging into a weaker listed 
company to enjoy benefit of listing status;

 Bigger or parent company merging into a much smaller 
company or subsidiary as a consolidation exercise;

 Company with proven track record merging with a newly 
set-up company to achieve a particular objective of 
corporate restructuring.

2) Negotiation between both the promoters of listed and 
unlisted companies about overall terms of merger and 
other operational aspects;

3) Drafting the scheme of arrangement between both the 
companies;

4) Valuation by the Registered Valuer and determination of 
swap ratio. “Fairness Opinion” from Category – I Merchant 
Banker is mandatory;

5) Submission of the draft scheme with the stock exchange 
for getting formal NOC under Regulation 37 of LODR. 
Stock exchange has to forward the scheme to SEBI for 
their observation;

6) Submission of Complaint Report with the stock exchange 
by the Compliance Officer of the listed company;

7) Issue of formal NOC / observation letter by stock exchange 
on satisfaction of all queries of stock exchange and SEBI;

8) Filing of petition to the Tribunal along with scheme of 
arrangement u/s 230 to 232 and other applicable sections 
of Companies Act, 2013;

9) Getting necessary approval from the creditors and 
shareholders as per the directions of the Tribunal;

10) On getting clearance from the regulators / government 
departments, the Tribunal can pass an order approving 
merger of both the companies;

11) Intimation to the Registrar of Companies about the order 
passed by the Tribunal within 30 days;

12) Issue of shares as per the swap ratio proposed in the 
scheme of arrangement;

13) Making an application to stock exchange for listing of 
newly issued shares;

14) Successful integration after completion of merger process;

15) Running operations of unlisted company under the aegis 
of listed company while doing necessary compliances.

With the ever increasing necessity to 
reduce time and costs in order to gain a 
competitive advantage over competitors, 
popularity and importance of reverse 
merger mechanism is increasing in the 
corporate world.

If reverse merger is done primarily to get benefit of tax losses, 
the scheme of arrangement must comply with section 72A of the 
Income Tax Act, 1961. Accordingly, the amalgamated company 
needs to continue the business of amalgamating company for 
a period of at least 5 years and further, it should also continue 
to hold at least 75% of the book value of fixed assets acquired 
through the scheme of arrangement for a minimum period of 5 
years from the date of amalgamation. There is also a condition 
to achieve at least 50% of the installed capacity before the 
end of 4 years from the date of amalgamation and maintain 
that level till 5th year. Benefits u/s 72A are applicable for a 
company having an industrial undertaking or a ship or a hotel. 
Further, banking companies and public sector companies in 
the business of operation of aircraft are also entitled to take 
such benefit.

Reverse Merger is often considered as a merger of unlisted 
company having strong financials merging with a listed 
company having negligible business or asset base. It is a 
relatively simplified approach which can quickly add existing 
business of unlisted company with the listed company and 
create value for all stakeholders using the platform of stock 
exchange. Usually, equity shares of listed company are issued 
to the shareholders of unlisted company as a consideration 
which in turn, helps these shareholders to access capital 
markets without going through a lengthy IPO route. While 
doing reverse merger, the track record and legacy of unlisted 
company automatically vests with the listed company on 
getting order from Hon’ble National Company Law Tribunal 
(Tribunal) and the Tribunal can even allow change of name 
of listed company, if specific prayer is made in the scheme of 
arrangement filed with the petition.

PROCESS SNAPSHOT
Following is the overall process flow and corporate 
professionals have an important role to play across all stages:

1) Identification of suitable listed company for reverse 
merger;
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PRECAUTIONARY MEASURES
Success of the reverse merger process is very much 
dependent upon the positive outcome whereby time and 
costs can be reduced. However, it may get impacted due to 
hidden liabilities. In order to avoid any contingencies, following 
important aspects need to be kept in mind by corporate 
professionals while undertaking reverse merger activity:

a) Despite smaller in size, listed companies often have 
their own old legacy and hence, corporate professionals 
need to thoroughly undertake due diligence review to 
aptly quantify outstanding liabilities besides identifying 
contingent liabilities. Given the large quantum of statutory 
penalties, it is also essential to critically check various 
periodical compliances under various tax & corporate 
laws, more particularly under SEBI Regulations.

b) Where the transferor company is a listed company and 
the transferee company is an unlisted company, the 
transferee company shall remain an unlisted company 
until it becomes a listed company as per Section 232 (h) 
of the Companies Act, 2013. Hence, while devising the 
structure, transferor and transferee companies need to be 
defined carefully, particularly in view of provisions under 
section 232 read with the provisions of the Securities and 
Contracts Regulation Act, 1956 (SCRA) and the rules 
made thereunder, along with the SEBI LODR.

c) The consideration should be in the form of shares. 
Further, the amalgamation should meet various conditions 
prescribed u/s 2(1B) and u/s 72A Income Tax Act, 1961 
failing which it may attract huge tax liabilities besides 
foregoing benefits of carried forward losses, if any 
respectively.

d) Swap ratio can be determined by following prescribed 
methods while keeping in mind prevailing market 
conditions in order to avoid unnecessary litigations, 
particularly by minority shareholders of listed company.

e) In the event of either of the companies owning real estate, 
there would be stamp duty implications which can actually 
derail the business sense of the entire transaction if not 
structured properly.

f) Listed company needs to be very quick while providing 
clarifications on various queries raised by stock exchange 
/ SEBI or else it may lead to longer time for getting their 
NOC which would delay overall restructuring process.

ADVANTAGES OF REVERSE MERGER 
OVER IPO
1) Economical Approach: Usually IPOs by companies with 

proven track record get good response from investors in 
capital markets. Creating track record is a long process 
and many professional agencies get involved to handle 
IPO for which huge costs are to be incurred in advance. 
However, in case of reverse merger, there can be 
substantial saving of both ~ time and money.

2) Simplified Criteria: Every company which intends to float 
an IPO needs to have specific track record for meeting 
eligibility criteria as per SEBI regulations. Even for SME 
Listing, stock exchanges usually consider businesses 
with track record of 3 years. However, in case of reverse 
merger, there is no such criteria and even a loss making 
company can be merged by following prescribed process.

3) Effective Risk Mitigation: Despite having fantastic track 
record for several years, great planning and incurring 
huge costs, there had been quite a few instances of 
calling off IPOs at the final stage even after getting all 
statutory approvals. This may happen due to varied 
reasons including lack of interest from investors and 
so, in such cases, entire track record as well as various 
costs incurred may get wasted. With reverse merger, the 
process is bound to get completed on getting statutory 
approvals.

4) Freedom from Market Volatility: IPOs are often 
cancelled due to market volatility, however, there would be 
hardly any impact of market volatility on reverse merger 
process and so, listing on stock exchange is more certain.

5) Uniform Marketability: There is no differential treatment 
for companies which got listed through IPO vis-à-vis the 
companies which opted for reverse merger route. All listed 
companies get uniform treatment from stock exchanges 
and there are no restrictions on marketability of shares.

6) Higher Flexibility: In case of IPOs, the stake has to be 
diluted within a given time frame of few days on getting 
regulatory approval. Sometimes, the promoters may have 
to compromise if market conditions are bad. However, 
in case of reverse merger, the process gets completed 
without any such urgency and the business of unlisted 
company gets merged into listed company. It gives more 
flexibility to shareholders to dilute their stake whenever 
the business gets matured and also when markets are in 
good condition.

DISADVANTAGES OF REVERSE MERGER
1) Old legacy: In case of IPO, original company gets listed 

and its shareholders are fully aware of its legacy. However, 
in case of reverse merger, the shareholders are exposed 
to liabilities of listed company and so, comprehensive due 
diligence needs to be undertaken to assess outstanding 
liabilities & level of statutory compliances.

2) Equity Dilution: In case of reverse merger, the 
consideration is usually paid in the form of equity shares 
and hence, there is compulsory stake dilution without 
getting any actual cash inflow like IPO.

Despite smaller in size, listed companies 
often have their own old legacy and 
hence, corporate professionals need 
to thoroughly undertake due diligence 
review to aptly quantify outstanding 
liabilities besides identifying contingent 
liabilities. Given the large quantum of 
statutory penalties, it is also essential 
to critically check various periodical 
compliances under various tax & 
corporate laws, more particularly under 
SEBI Regulations.
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3) Increasing Complexities: Reverse merger is seen as 

a back-door entry in capital markets and hence, with the 
passage of time, reverse merger process is becoming 
complex with new restrictions introduced by regulators in 
order to curtail such practice. Though listed companies are 
getting permission for merger with another group company 
under same management, there has been slowdown in 
getting clearance from the regulators for merger of a listed 
company with another unlisted company if the promoters 
are different in both the companies.

4) Compulsory Lock-in: New equity shares issued through 
reverse merger process are under compulsory lock-in for 
a period of at least 1 year for all shareholders. In case of 
promoter group, these shares may be under lock-in for up 
to 3 years.

IMPORTANT ROLE OF COMPANY 
SECRETARIES
Businesses which have adopted corporate structure can only 
be listed on stock exchanges and given the extremely low 
level of corporatisation in India, company secretaries need to 
actively spread awareness among the businessmen.

Traditionally IPOs had been the preferred route to tap capital 
markets domestically, however, it involves higher costs besides 
a lengthy time frame. Given the demanding situation with 
increasing focus on cost cutting as well as timely solutions, 
reverse merger can be explored as a dependable alternative 
for listing. With the domain expertise in corporate & allied laws 
besides finance, company secretaries can play an important 
role across entire value cycle including:

 Identification of a listed company to meet the requirements 
of client;

 Carrying out due diligence to assess liabilities and level of 
compliance;

 Devising suitable transaction structure and drafting 
scheme of arrangement keeping in mind overall objective;

 Assisting the management in carrying out valuation and 
getting fairness opinion from the merchant banker;

 Assisting the companies in the meetings of shareholders 
and creditors convened on the basis of the orders passed 
by the Tribunal;

 Addressing queries raised by the regulators to get their 
NOC;

 Providing support to the companies to file the petition with 
the Tribunal and get their approval by doing necessary 
compliances;

 Complying with various provisions of multiple corporate 
laws including SEBI Regulations and Companies Act 
with respective regulators to give effect to duly approved 
scheme of arrangement;

 Exploring possibility of overseas listing by tapping newly 
emerging opportunities in the form of cross border reverse 
merger.

SUCCESS STORIES
Many large companies have got themselves listed by doing 
corporate restructuring without following IPO route since 
last century. In 1994, a highly profitable & large company 
like Godrej Soaps had got amalgamated with loss making 
Gujarat Innovative Chemicals which helped to enjoy tax 
savings. ICICI Bank can be termed as classic example of 
reverse merger process domestically wherein ICICI had 
got itself merged with ICICI Bank in 2002 and created one 
of the most valuable private sector banks in India. Similarly, 
there is another example of Jindal Iron & Steel merging with 
Jindal Vijaynagar Steel in 2005 which also resulted into tax 
savings. However, reverse merger of Videocon International 
with Videocon Industries (formerly known as Videocon 
Leasing & Industrial Finance Limited) in 2005 was aimed at 
strengthening promoters’ control which was evident from run-
up in the stock price of the second company from Rs 9.50 in 
2003 to Rs 502 in a short span of just 2 years.

During the period of ongoing lockdown, Ruchi Soya, a 
Patanjali Group company drew attention of masses when its 
share price shot up from just Rs 16 on 27th January 2020 to 
Rs 1535 on 29th June 2020 resulting into market capitalisation 
of nearly Rs 45000 crores. Technically, it is a plain case of 
acquisition. However, if Patanjali Group merges any of its 
companies with Ruchi Soya in future then it can be termed 
as reverse merger.

There has also been an increasing trend of cross border 
reverse merger when both the companies are situated at 
different countries. In such instances, an unlisted company 
from one country gets itself merged with a listed company 
in another country. In fact, this route has been adopted 
by some Chinese companies to get themselves listed on 
US stock exchanges in order to successfully tap investors 
from the biggest economy in the world. Even in India, 
Yatra, a leading travel portal made a successful debut 
at Nasdaq after its merger with Terrapin 3 Acquisition  
Corporation in 2016.

CONCLUSION
With the unprecedented COVID-19 pandemic, there has been 
colossal economic crisis across the world and the situation 
is likely to become even more challenging in the short term. 
Many companies are struggling for survival and hence, it is 
essential to quickly devise an economical strategy for their 
revival. Perhaps, reverse merger can lend such companies 
a new lease of life and also help to grow in the long term 
by reaping benefits of listing on stock exchanges. However, 
attention needs to be given to prevailing economic and 
regulatory policies while exercising this option under the 
guidance of experienced corporate professionals. The Due 
Diligence process has to be spot on. With sound auditing 
and regulatory compliance framework backed by improved 
corporate governance standards, the Indian corporates should 
be able to derive superior benefits in the medium term by 
getting listed with reverse merger strategy besides rewarding 
all shareholders handsomely.
After all, legendary investor ~ Mr Warren Buffet has rightly 
said, “Games are won by players who focus on the playing 
field – not by those whose eyes are glued to the scoreboard.”

Happy Listing!!                                                                         CS

Reverse Merger – An Alternative to IPO
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GENESIS 

Corporates all over the world fail due to weaknesses in 
Corporate Governance framework. Major scandals/

scams relating to corporates were in existence since over 
a century back when corporates became public companies 
whose shares got listed over the Stock Exchanges. These 
listed corporates commanded a lot of money power as they 
could exert influence over a large number of stakeholders 
in attracting funds both from Public, Banks and Financial 
Institution and others. To manage such large corporates (which 
are responsible not only to the shareholders and lenders but 
also to other stakeholders) required a team of managers 
with not only leadership qualities but also determination to 
run the businesses profitably and at the same time ethically 
for the benefit of all the stakeholders. Corporates are a 
separate legal entity in the eyes of Law, separated from itself 
and its owners i.e. the shareholders who are collectively the 
owners of the Company. Corporates work all over the world, 
within a regulatory framework wherein there are a number 
of legal, regulatory and standard-setting actions. In order to 
achieve these goals, the corporates work with the help of 
managers known by different names i.e. Managing Director, 
Whole Time Directors, Executive Directors, Chief Executive 
Officers (CEO’s) and Chief Financial Officers (CFO’s). These 
Whole Time Officers who manage the day to day affairs of 
the company work under the control and superintendence 
of the Board of Directors. The Board of Directors exert their 

Corporate Frauds: Mitigating Frauds through 
Audit Committees and Auditors

J K Jolly*, ACS
Research Scholar
Gujarat National Law University
Gandhinagar
matri.jkj@gmail.com

It is worthwhile to examine whether a corporate, especially the companies listed on a Stock exchange (which 
command large funds and have large Public Interest) can guard itself against corporate fcauds and mitigate 
the same through the mechanism of Audit Committee and the proactive role of the Statutory Auditors. In order 
to examine these issues, it is necessary to understand the meaning of Fraud, both the generic meaning, and 
specifically Fraud as defined under the Companies Act 2013. It is also pertinent to understand whether an 
Audit Committee and the Statutory Auditors can help in mitigating the Frauds relating to a Corporate. 

*The views expressed are the personal views of the author

collective wisdom to decide about how the Corporates are 
to operate and run. The Board of Directors select the Whole 
Time Directors on the basis of their leadership qualities and 
their qualifications and experience to run large corporates 
within the framework of Law. In other words, the persons who 
run those Corporates need to be highly skilled, trained and 
capable to run large complicated businesses.

The next question which arises is whether it is just sufficient 
to have competent persons to run corporates or something 
more is expected from these persons. The answer is that 
apart from high benchmark of compliance of law, the Whole 
Time Directors should be able to understand the risks both 
Internal and external to the business. Then one wonders if 
all this was sufficient to run a corporate, then what are the 
objectives of running the business through the corporate 
form of organization. The answer is that profit maximization 
is the ultimate objective of every business. Then who are the 
beneficiaries of the profit earned by the corporates? We all 
know that Company is a separate legal entity which is run 
by Whole Time Managers for the benefit of shareholders as 
well as all other stakeholders viz Government, Employees, 
Vendors, Customers and Community/Society in which the 
corporate exists. But this simplistic statement is not as simple 
as it is understood academically. In large companies (which 
are listed on stock exchanges) majority of the shareholders 
holding major percentage of shares are the Promoter group 
who are in a position to exert undue influence. Hence 
merely achieving maximization of profits for benefit of 
the shareholders cannot be the ultimate aim of any listed 
company. So, what is the aim and how can it be achieved? 
The Whole Time Managers and the majority shareholders 
have to be persons with strong ethics and integrity. Thus, 
it follows that what is needed is integrity coupled with high 
performance standards by integrating Governance, Risk and 
Compliance. It is important to understand whether a corporate 
can guard itself from internal and external risks which may 
culminate into a corporate fraud?

GENERIC MEANING OF THE TERM 
FRAUD
One of the best resources for an objective definition of 
Fraud is Black’s Law Dictionary where Fraud is defined as “a 
knowing misrepresentation of the truth or concealment of a 
material fact to induce another to act to his or her detriment”. 
Unfortunately, fraud has become prevalent within virtually 
every aspect of our life and acts as a constant reminder of the 
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sad state of affairs in the society in which we live. Personal 
characteristics that were found within individual living a 
socially responsible life, things like ethics, moral and pride, 
have been replaced by greed, self-promotion, and the “what 
is in it for me” mentality. 

DEFINITION OF FRAUD AS PER 
COMPANIES ACT, 2013
The term “fraud” “wrongful gain” and “wrongful loss” have been 
defined as an explanation to section 447 of the Companies 
Act, 2013 which reads as under:

 i. “Fraud” in relation to affairs of a company or any body 
corporate, includes any act, omission, concealment 
of any fact or abuse of position committed by any 
person or any other person with the connivance in 
any manner, with intent to deceive, to gain undue 
advantage from, or to injure the interests of, the 
company or its shareholders or its creditors or any 
other person, 

 ii. whether or not there is any wrongful gain or wrongful 
loss;

 iii. “Wrongful Gain” means the gain by unlawful means 
of property to which the person gaining is not legally 
entitled;

 iv. “Wrongful Loss” means the loss by unlawful means of 
property to which the person losing is legally entitled.

The term fraud under section 447 of the Companies Act has 
been mentioned at various places under the Companies Act, 
2013. In other words, it means that, the new Companies Act, 
2013 acts as a role model for ethical behaviour of the directors 
and key managerial personnel in the day to day working of 
the company and conduct of business. It is also expected 
that the persons who are the promoters and may be the first 
directors of the company are persons who are not found to be 
guilty of any fraud or misfeasance or of any breach of duty to 
any company under the Companies Act.

ROLE OF AUDIT COMMITTEE AND 
AUDITORS IN MITIGATING CORPORATE 
FRAUDS
As a result of Kumar Mangalam Birla Committee Report, the 
term Independent Director became a part of the Clause 49 
of the listing agreement and the most important being the 
Audit Committee. Thereafter the Naresh Chandra Committee 

and the Narayana Murthy Committee Reports defined the 
term Independent Director. The Companies Act, 2013 vide 
section 149 defined ‘Independent Director’ and provided a 
comprehensive code for Independent Directors in Schedule 
IV to the Companies Act 2013.

As per the Companies Act, 2013, majority of the members 
of the Audit Committee would be Independent Directors. The 
role of the Audit Committee as per the Act is to evaluate the 
performance of the Management/Board of Directors/statutory 
Auditors and ensure the integrity of Financial Information, 
Financial Controls and the systems of Risk Management. 
Further the audit committee has also to report on frauds if 
any observed and also investigate into the frauds detected/
observed in the course of the discharge of their duties.

DUTIES AND LIABILITIES OF THE 
DIRECTORS AS PER COMPANIES ACT 
2013 WHICH ALSO HELP IN MITIGATING 
THE RISK OF FRAUD    
As per Section 166 of the Act, the Directors have to act in good 
faith to promote the objects of the Company for the benefits 
of its members, employees, shareholders, the community 
and for the protection of environment. A Director has to 
discharge his duties without conflict of interest and any undue 
advantage or gain to himself or to his relatives etc. Further 
as per Section 149 of the Act, the Non-Executive Directors 
including Independent Directors and Nominee Directors 
will be held liable for acts of omission or commission by a 
company which has occurred with his knowledge and which 
is attributable through Board processes. Section 195 of the 
Act prohibits a Director from indulging in Insider Trading.

ROLE OF AUDITORS IN MITIGATING THE 
RISK OF FRAUD
Companies are expected to prepare their financial 
statements based on robust accounting records which in turn 
rely on strong Internal Controls and reliable and consistent 
accounting principles and policies. This presupposes a high 
level of financial integrity which is expected to reflect in the 
manner in which Books of accounts are maintained. All this 
is possible only if the financial statements are in accordance 
with Indian Accounting Standards which lays greater 
emphasis on substance over form. If the internal controls and 
checks and balances are robust and there is no weakness, 
then the chances of non-reporting of fraud is minimised 

Unfortunately, fraud has become prevalent 
within virtually every aspect of our life 
and acts as a constant reminder of the 
sad state of affairs in the society in which 
we live. Personal characteristics that were 
found within individual living a socially 
responsible life, things like ethics, moral 
and pride, have been replaced by greed, 
self-promotion, and the “what is in it for 
me” mentality.

Corporate Frauds: Mitigating Frauds through Audit Committees and Auditors
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or eliminated. The Statutory Auditors while certifying the 
Integrity of the Financial Statements also have regular 
discussions with Internal Auditors, CFO, Directors and also 
seek the comments of the Audit Committee with regard to the 
accounting treatment of various heads of Income, expenditure 
or assets and liabilities to ensure that the books of accounts 
have been prepared as per IND AS and there is no element 
of unreported fraud. The auditor may use accounting and 
analytical tools and in certain cases forensic tools to assess 
the possibility of any type of suspected financial fraud which 
might escape reporting. As per MCA’s notification dated 14th 
Dec 2015, the auditor has to make specific disclosure of a 
fraud in his audit report and inform the same to the audit 
Committee if the quantum of fraud is less than Rs 1 Crore and 
to the Government if it is in excess of Rs 1 crore. The Board 
Report has to disclose the fraud and remedial action taken 
thereon. Hence it is clear that the Auditor’s role while signing 
the Financial Statements is not limited just to the fairness 
and correctness of the financial statements but also to report 
any suspected fraud which he may come across. It will be 
important to understand here that it is prudent on the part of 
the auditors to have detailed and extensive discussions with 
Internal Auditors, Board of Directors, Members of the audit 
committee and the CFO and CEO and the Accountants and 
other concerned employees before he finally signs off on the 
Financial Statement which is not only free from errors but 
also free of possible Fraud which may go unreported. 

ROLE OF AUDIT COMMITTEE IN 
MITIGATING FRAUDS
One of the major roles of an audit committee, which consist 
of majority of independent directors as per section 177 of the 
Companies Act, 2013 is to mitigate the possibility of any 
Financial Fraud within the company or by an outsider against 
the company. The audit committee in meeting its objective 
has to develop a framework and create best practices in the 
following nine areas:

1) Financial reporting and disclosures: Financial reporting 
disclosure requirements have been steadily increasing for a 
number of years, along with the complexity of Accounting 

Standards. Regulators and users of Financial Statements 
also expect companies to have a robust financial reporting 
system. The Audit committees are aware of financial 
reporting risks and should focus on understanding and 
monitoring the company’s financial reporting.

2) Risk management and the system of Internal 
Control: A company faces many risks, some known and 
some unknown. It is becoming a challenge for the audit 
committees to assess whether the company is managing its 
risk completely and appropriately. Another challenge before 
the audit committee, often a difficult one, is to clearly define 
its risk responsibility relative to that of the entire Board. 
While the company’s system of internal control is designed 
to help mitigate risk, the audit committee focuses particularly 
on controls relating to financial reporting, compliance and 
mitigation of fraud. It is the paramount duty of the audit 
committee not only to identify and understand the risks 
to which company is exposed but also devise methods 
to monitor whether the company is addressing those risk 
appropriately.  

3) Culture and Compliance: The soul of Corporate 
Accountability is to ensure that there is a conducive 
environment in a company to comply with all the laws and 
regulations. In order to ensure this, the audit committee 
has to recognize, how critical is the right tone at the 
top of the company, so that what you have on the top, 
is heard in the Board room as well as amongst all the 
employees throughout the company. The audit committee 
has to understand all the elements to have compliance 
programmes which promote proper conduct and behaviour  
throughout the company.

4) Oversight of the Management and Internal Audit: 
One of the most important roles of an Audit Committee is 
to act as an oversight body to see the performance of the 
Board of Directors and its management, ensuring at the 
same time that it does not step into the shoes of the Board 
/ or the management while discharging its duties. The audit 
committee has to establish an effective relationship with the 
management which is essential to allow the audit committee 
to effectively monitor the company’s financial reporting 
practices and evaluate management competence. Similarly, 
the audit committee relies heavily upon the Internal Audit 
function to provide an objective view on how the company is 
handling risks, including those relating to financial reporting 
and compliance. The audit committee should establish 
excellent communication and rapport with the management 
as well as the internal audit team.

5) Relationship with External Auditors: The audit 
committee must select the right external auditors to conduct 
a Quality Audit. The external auditor should provide a 
robust audit plan to the audit committee with an assurance 
regarding the company’s financial reporting. It is the duty 
of the external auditors to provide unfiltered and unbiased 
feedback to the company about the management and 
the company’s processes. It is also the duty of the audit 
committee to evolve strategies to evaluate the process of 
selecting the right external auditors such that there is an 
effective and quality audit in place.

The Statutory Auditors while certifying 
the Integrity of the Financial Statements 
also have regular discussions with 
Internal Auditors, CFO, Directors and 
also seek the comments of the Audit 
Committee with regard to the accounting 
treatment of various heads of Income, 
expenditure or assets and liabilities to 
ensure that the books of accounts have 
been prepared as per IND AS and there 
is no element of unreported fraud. The 
auditor may use accounting and analytical 
tools and in certain cases forensic tools 
to assess the possibility of any type of 
suspected financial fraud which might 
escape reporting. 

Corporate Frauds: Mitigating Frauds through Audit Committees and Auditors
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6) Role of the Audit Committee when things go wrong: 
Financial Statement errors and frauds – There are times 
when ever a there is a breakdown in the financial reporting 
process it may lead to technical errors in the Financial 
Statements. It is for the management and the audit 
committee to take a call whether the error is material, and if 
so, it has to take steps to resolve the same. However, if the 
error appears to be stemming out of a fraud then the audit 
committee may have to appoint experts to investigate into 
the allegation of frauds.

7) Committee Composition: Composition and leadership 
are critical in supporting the audit committee’s ability to 
carry out its responsibility effectively. The committee needs 
persons with right communication skills and experience. 
Further the chairman of the committee should be a person 
with vast knowledge and commitment.

8) Meetings:  The audit committee should ensure that the 
outcome of the meetings is meaningful. In order to ensure 
this, the committee needs to have the right agenda and 
receive the relevant materials beforehand. The members of 
the committee should be able to freely interact with other 
committee members so as to ensure the success of the 
meetings.

9) Supporting Committee Effectiveness: Charter, 
Evaluation, Resources and Training. The charter documents 
should contain the audit committee purpose, Rules, Roles 
and Responsibilities. It will help distinguish between the 
committee’s responsibilities from those of the full Board of 
Directors. The audit committee that periodically evaluates 

Board’s performance will be able to identify ways to improve 
its effectiveness. Orientation training of new members is 
essential, particularly in view of the speed at which changes 
are happening with regard to Financial Reporting and 
Governance Standards. 

The audit committee with due interaction with the 
stakeholders can ensure that a robust internal control 
system is developed, which will help it to ensure integrity 
of financial Statements which are free of errors and Fraud. 
It will help the Board of Directors, internal auditors and 
external auditors to report the true state of affairs of the 
Company and also promptly investigate suspected frauds, 
if any, thus mitigating the risk. 

CONCLUSION
Companies Act, 1956 after a long lull, following the waves of 
liberalisation, began to be administered through a plethora 
of rules. However, the scams and scandals that rocked 
India in the 21st Century, especially the Satyam Scam, led 
the legislature to bring about major changes by introducing 
the Companies Act, 2013 in the statute book which is based 
on Principles rather than Rules and has become a strong 
catalyst for developing the Code of Good Governance. 
As regards the listed companies, the listing agreement 
gave way to the SEBI (Listing Obligations and Disclosure 
Requirements) Regulations, 2015 (LODR) which led to an 
approach based on broad principles while at the same time 
being backed by detailed rules. The LODR clearly mandates 
that in the event of conflict between the principles and the 
rules, the principles will prevail.                                          CS
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Corporate Social Responsibility (CSR) is perceived to have become format oriented and there are problems in 
aligning the same with the mission and vision of the corporates. Increasingly the concept of “Corporate Social 
Innovation” is emerging where the problem of alignment is sought to be removed. The emphasis on impact in 
the case of Corporate Social Innovation is discernible in comparison to CSR, as in the latter case the focus is 
mainly on the CSR spending, activities and compliance. However, for initiatives in Corporate Social Innovation 
to succeed, there is a need to shift the focus from traditional CSR to the creation of shared values. There are 
quite a few global and Indian examples, where the corporates have achieved measurable success.  

CORPORATE SOCIAL INNOVATION- THE 
NEW DRIVER OF CHANGE

The term “Corporate Social Responsibility” (CSR) is not a 
new term any more. Courses are being taught on CSR and 

most of the organizations are practising it. Previously, NGOs 
and companies “co-existed” and neither the two clashed, nor 
did they contribute to each other’s work models. Times have 
changed and today, corporates project good image through 
active engagement in environmental and social issues. The 
private sector has come a long way with regard to corporate 
social responsibility (CSR) since Milton Friedman’s said, “The 

social responsibility of a business is to increase its profits.” 
Huge amount of resources is being invested and its impact 
on community, climate and other parameters is being duly 
documented. The need for a socially appropriate goals and 
actions of a corporation has given rise to corporate social 
innovation where companies form partnerships with NGOs. 
Companies need to broaden their approach to CSR wherein 
both business outcomes and system-level social change is 
achieved.

WHY IS ‘PLAIN’ CSR LOSING 
RELEVANCE?
People want to solve real problems and contribute to build the 
world that consumers imagine with the resources available. 
And the world moves from the “responsible consumer” to the 
“coherent citizen” model. For this conscious citizen, the act of 
consuming is not only a financial transaction, but an interaction 
driven by personal principles. In plain CSR, the emphasis is 
loaded on compliance with respect to amount of CSR spend and 
the activities in which CSR expenditure is incurred. 

While corporates were demonstrating their commitment to 
societal challenges through CSR, their relevance is decreasing 
due to increased demand for “ethics”:

1. CSR programs, being short-term in most cases and medium-
term in a few others, mainly focus on reducing risks and 
obtaining good corporate reputation returns. Due to the 
underlying disconnect with the organization’s core business, 
these are being frequently handled in an isolated manner by 
non-commercial departments. This vision of CSR perceives 
any action as a cost and not an investment. 
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2. The social problems, mostly addressed with the support of 
such initiatives, are either not really solved, or solved in an 
inefficient/ incomplete manner. The priority is, usually, to 
comply with administrative requirements of being a “socially 
responsible company”, as in most cases the form takes over 
the substance.

3. The expectations of relevant actors- new consumers, 
employees, partners, suppliers and local citizens – are 
different and they want positive, measurable results in short 
and medium term.

4. Most organizations or projects supported by CSR programs 
rely on external funding and generally, do not generate a return 
on investment for the company. This affects the sustainability 
of such initiatives leading to either modification or reduction 
in the CSR programs. This ultimately forces discontinuation 
of such initiatives or significant reduction in their coverage. 
This led to failure in achieving the desired positive impact on 
society.

ROLE OF SOCIAL INNOVATION: A NEW 
MODEL FOR CSR
Social Innovation

The social aspect of CSR drives innovation and stands for 
initiatives that implement social responsibility in both means and 
the goal. The goal is to not only strive to create a positive change 
in society but also consciously watching the steps that are taken 
towards its achievement.
It can be defined as a process that is driven by innovation and 
adds a goal and value system to create sustainability wherein the 
innovation can be an idea, a business model, or even a product 
or a service that will have a positive social impact. This should 
also aim to build new social relationships in parallel.  Merely doing 
something that is deemed to be good is not social innovation, it 
should create a unique idea to help masses and also have long-
term values. 
Where does Corporate Social Innovation stand?

Not many companies are currently indulging in corporate social 
innovation for various reasons. This might be because it takes 
time for an innovative idea to develop, academia/ business 
schools are also delivering social innovation in addition to 
the efforts of corporate entities. Similarly, for research also, 
Governments are also funding research projects that develop 
socially innovative ideas.
What does this mean for the Corporate World?
The rise and development of corporate social innovation have 
significant implications for the corporate world- they can’t get 

away with merely focusing on the business side, it is essential to 
also be socially responsible and leave a positive impact. Strategy 
shift, towards a more sustainable environmental and inclusive 
social business practices, is what defines corporate social 
innovation. 

CORPORATE SOCIAL INNOVATION: 
DESIGNING PROJECTS FOR SHARED VALUE
• Commitment from top management
• Well-defined shared goal
• Identification and involvement of key stakeholders, including 

external interest groups, key people and social entrepreneurs, 
and employees in the co-creation process

• Learning in an agile and iterative way
• Valuing the created shared value
• Adjusting the process as per capabilities and abilities of the 

contributors
• Creating an innovation-focused structure as per company’s 

context, resources and culture

While Corporate Social Innovation is a huge opportunity for 
those capable of leveraging it, for those resistant to innovation 
or reluctant to move away from traditional organizational 
processes, it is not suitable. Moreover, co-creation of shared 
value necessitates the use of inclusive business tools for effective 
management of the inherent diversity in a community. So, to 
channelise the human experience of all stakeholders into the 
company’s business processes, the choice of right instruments, 
is a necessary and critical step.

1.  Alignment of corporate Mission
 The corporate mission is an important tool and is useful 

only if its designed or aligned to reflect the organization’s 
commitment to society. The purpose shouldn’t be mere 
factual, it should instead be community-based and clearly 
articulate organization’s commitment to community.

2.  Defining Goals and Needs
 While the goals may be symbolic, needs must be standard 

and practical. The targeted societal issues can’t be generic, 
they must be specific and with set deliverables. 

 Specific goals allow one to have standards and benchmarks. 
These also help in setting consumers’ expectations as to 
what is expected of the company, its services etc.

3.  Quantification of success
 Generally, the challenge with working on corporate social 

innovation is that one ignores or forgets to assess if the goals 
are being met. And if yes, to what extent. It is important to 
remember that even for socially innovative projects, one must 
periodically assess if the performance is as per expectations or 
not. For this purpose, set a benchmark and assess if enough 
value has been created to achieve goals.

 Measuring the impact of social initiative is integral. This will 
allow to know if the performance is up to the mark or not. 
In instances of underperformance, the reasons for slack in 
performance may be identified and improved to ensure that 
the social innovation does not fail in the long run.

4.  Co-Creation as a habit, an organization culture
 The key to all such initiatives is to think that no one can do 

it alone; the essence of social innovation is doing something 
for the masses. When an organization partners with an 
NGO for implementation of such initiatives, it also lends a 
helping hand to the needy organizations besides showing its 

People want to solve real problems 
and contribute to build the world that 
consumers imagine with the resources 
available. And the world moves from the 
“responsible consumer” to the “coherent 
citizen” model. For this conscious 
citizen, the act of consuming is not 
only a financial transaction, but an 
interaction driven by personal principles. 
In plain CSR, the emphasis is loaded on 
compliance with respect to amount of 
CSR spend and the activities in which 
CSR expenditure is incurred.

Corporate Social Responsibility and Corporate Social Innovation: Are they different and how?
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commitment. The willingness to partner enhances credibility 
and also demonstrates true wish to make a difference rather 
than following a trend.

 NGOs come with better exposure to social innovation, and 
thus both the institution as well as the NGO benefits from 
the partnership. Together, change can be delivered faster and 
better.

5.  Change in the Culture and Structure within organization
 Some organizations are good breeding grounds for innovative 

ideas and some aren’t. The organization needs to change or 
re-align its structure to ensure that quality and sustainable 
social innovation gets delivered. If there are processes and 
policies that seems to be hindering the creation of innovative 
ideas, they should either be revised or changed.

 It is good to have a structure exclusively focussing on social 
innovation but it should be well-gelled with other sections of 
the organization especially business units.

FROM TRADITIONAL CSR TO THE 
CREATION OF SHARED VALUE
Of a lot of innovative ideas generated, only a few are doable, 
few are sustainable and only few succeed. On the basis of 
experiences of various corporates, following have emerged as 
success mantras for social innovation.
1. Governance - Sustainability to be woven in the narrative 
and not as an afterthought
When corporations decide to move from CSR activities to 
investing strategically in its people or processes in order to be 
more socially or environmentally minded, they need to have the 
full support of senior executives and shareholders to take effect. 
These shifts represent large investments which will increase the 
sustainability of the business in terms of finance and community. 
Only through strong leadership paired with a set of measurable 
goals, desired business transformation takes place.

For e.g. Natura, a Brazilian cosmetic company, puts its purpose 
into a value proposition for customers. Unilever initiated the firm’s 
Sustainable Living plan - a 10-year commitment to double the 
size of the business while reducing its absolute environmental 
impact. Since 2016, the ‘Sustainable Living’ brands - Dove, 
Lifebuoy, Ben & Jerry’s and Comfort - are reported to have 
become increasingly important to the company’s business. Puma 
established an Environment framework in 2011. The framework 
helps them identify and manage the cost to nature of doing 
business.

2. Strategic Partnerships- innovation to be scaled through 
collaboration

The diversity of the communities, organisations and people 
they impact within their ecosystem is an untapped source of 
innovation.  It is necessary to collaborate with its different parts 
to build innovative and sustainable businesses
For. e.g. SC Johnson, leading maker of insect control products, 
partnered with USAID and the Borlaug Institute of Texas A&M to 
work with Rwandan farmers and their communities to sustainably 
farm the plants that supply a key ingredient, pyrethrum. And 
then the team learned first-hand from rural communities that 
they wanted affordable and multifunctional protection products. 
And finally, a bundle of insect control products- ranging from 
repellents to home cleaning sprays- were developed in refillable 
formats. Further, these products were marketed through clubs 
of seven or more homemakers, who also participated in group 
coaching sessions around home and family-care best practices.
3. Employee Engagement: Unlocking human potential   

Once social innovation has been embraced at a governance level, 
businesses need to engage employees to turn the strategy into 
reality. Changing mindsets within the organisation is key to align 
employees with the strategic shifts towards long-term sustainability 
of the plan. This is done by conveying new set of organisational 
goals, resources available and incentives to all employees.
For e.g. IBM established the IBM Corporate Service Corps, a 
skills-based volunteerism initiative that deploys 500 young leaders 
a year on team assignments in more than 30 countries in the 
developing world. Employees engage in two months of training 
while working full time, spend one month on the ground in a team 
tackling a social issue, and then mentor the next group for two 
months. 
Burt’s Bees Greater Good initiative empowers employees through 
trainings in actionable environmental stewardship, social outreach, 
natural wellness, and leadership. This supports a company-wide 
goal to achieve 100% employee engagement in sustainability.
4. Product Innovation: From social issue to business 
opportunity

According to Peter Drucker, every single social and global issue 
of our day is a business opportunity in disguise. And many start-
ups and global companies became successful by following this 
mantra only. However competing business priorities, especially 
pressures on short term profit by shareholders, often lead to a 
shorter-term vision, potentially losing on sustainable long-term 
profitability coming through community-improving product and  
service innovations.
For e.g. Danone’s Nutriplanet group analysed the habits and 
health issues of populations in 52 countries to informed product 
development. After studying the diets of Brazil’s youth, for 
example, Danone reformulated a bestselling cheese and reduced 
sugar and adding vitamins. In Senegal, Danone developed a 
carton composed of local grain and a little milk that can be stored 
at room temperature.
Interface, a carpet tile manufacturer, brought to life innovations 
using plastics and polymers rather than petroleum-based 
materials for carpet backing. This enabled carpets to be recycled 
and led to waste reduction. 
5. Community Engagement: Giving back to community

As per Michael Porter, a Harvard Business School professor, 
businesses can help tackle community problems, as organisations 
and institutions dealing with them don’t have nearly enough 
resources to finance the necessary change. The model in place 
to deal with social issues, including NGOs and philanthropies, 
is well-meaning but often scales with difficulty. Issues such as 
healthcare, access to water or education and climate change 

While Corporate Social Innovation is 
a huge opportunity for those capable 
of leveraging it, for those resistant to 
innovation or reluctant to move away 
from traditional organizational processes, 
it is not suitable. Moreover, co-creation 
of shared value necessitates the use of 
inclusive business tools for effective 
management of the inherent diversity in a 
community. So, to channelise the human 
experience of all stakeholders into the 
company’s business processes, the choice 
of right instruments, is a necessary and 
critical step.
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would be much better addressed with a deeper collaboration 
between businesses, NGOs and governments.
Friesland Campina, a Dutch dairy cooperative receives milk 
supplies from member dairy farms and smallholder farms in 
Western Europe, Asia, Africa, and Eastern Europe. The company 
has organised the farmers into networks or cooperatives using 
local partners and also provides training, consultation, and tools 
to improve milk hygiene, stock breeding and feed, water use etc. 

CONCLUSION
The above are few of the numerous examples that demonstrate 
that large corporations have started to embed sustainable social 
and environmental practices in their long-term strategies and 
the results are mutually beneficial. This leaves little doubt that 
Corporate Social Innovation is emerging as a huge opportunity 
for those companies capable of leveraging it. Co-creation 
methodologies need to evolve to accommodate flexibility to 
innovate and push “traditional” organizational processes away 
from their comfort zone. And, above all, co-creation of shared 
value will necessitate the use of more inclusive business tools to 
manage diversities.
However, not without a word of caution; a new socially driven 
corporate initiative may end being a mere branding exercise 
if not handled sensitively. These examples also prove that 
corporations have the power to lead and create large scale 
consumer behaviour change besides improving manufacturing 
standards. Moreover, the influence of their brands and messages 
can drive serious attempts to solve the challenges surrounding 
the world. Also, on the production side, active pressure from 
corporations can bring along a shift in the way factories are built 
and operated leading to greater emphasis on social issues viz. 
employee welfare, environment protection etc.
To sum up, it may be said that the following essential ingredients 
must be considered during design of socially innovative projects 
that aim at becoming successful but also generating shared and 
sustainable value for common good:
•  Buy-in and commitment from the top management
•  Clearly defined shared purpose.
•  Identification of main needs and roles (functional, social and 

emotional) of all actors within the community.
• Involvement of all in the co-creation process (both external 

interest groups, key people and social entrepreneurs, and 
employees).

• Experimentation and learning in an iterative way during scale 
up of innovations and roll out.

• Measurement of created shared value for better 
comprehension of task and associated challenges. Use of 
techniques like Triple Bottom Line Accounting (TBL) can yield 
good results in this regard.

•  Creation of an innovation-focused structure that favours the 
organic and sustainable development of a Community of 
Shared Business Interests.                                               CS
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Landmark judgement
LMJ   09:09:2020
STRIDEWELL LEATHERS (P) LTD v. BHANKERPUR 
SIMBHAOLI BEVERAGES (P) LTD [SC] 

Civil appeal No.5267 of 1993

J.S.Verma & N.P.Singh, JJ [Decided on 05/10/1993] 

Equivalent citations: 1994 AIR 158; 1994 SCC (1) 34; JT 
1993 (5) 684; 1993 SCALE (4) 7; (1993) 79 Comp Cas 139. 

Companies Act, 1956- section 10F- appeal from the order 
of CLB- High Court having jurisdiction over the CLB 
Bench- High Court having jurisdiction over registered 
office of the company involved- which court has 
jurisdiction- Supreme Court clarifies. 

Brief facts: 
The main question for decision in this appeal is the meaning 
of the expression “the High Court” in  Section 10-F  of the 
Companies Act, 1956 which has been inserted in the principal 
Act by the  Companies (Amendment) Act, 1988 with effect 
from May 31, 1991. The controversy is whether the High 
Court to which the appeal lies under Section 10-F  from an 
order of the Company Law Board is the High Court having 
jurisdiction in relation to the place at which the registered 
office of the company is situate or it is the High Court having 
jurisdiction in relation to the place at which the Company Law 
Board makes the order under appeal.

The material facts giving rise to the above question are only a 
few, as stated hereafter. A petition under Sections 397/398 of 
the Companies Act, 1956 was filed on behalf of the appellant, 
Stride well Leathers Pvt. Ltd. before the Company Law Board 
in respect of the company known as Shoe Specialities Pvt. 
Ltd. having its registered office at Madras. On May 28, 1993, 
the Company Law Board in the Principal Bench at Delhi made 
an order in that petition against which an appeal was filed 
under Section 10-F in the Delhi High Court by a shareholder, 
respondent 1. The Company, Shoe Specialities Pvt. Ltd. also 
filed an appeal against the same order of the Company Law 
Board in the Madras High Court (CMA No. 793 of 1993) which 
is pending. A preliminary objection to maintainability of the 
appeal in the Delhi High Court was raised by the present 
appellants in the appeal filed in the Delhi High Court. The 
Delhi High Court rejected the preliminary objection on July 
29, 1993 and admitted that appeal. This appeal by special 
leave is against the Delhi High Court's order dated July 29, 
1993 rejecting the preliminary objection and holding the 
appeal to be maintainable in the Delhi High Court.

Corporate
Laws

Decision: Appeal allowed.
Reason: 
There can be no doubt that in case the forum of appeal was 
indicated in Section 10-F by use of the expression “the Court” 
instead of “the High Court” then by virtue of the definition of the 
expression “the Court” in Section 2(1 1), the court concerned 
would have to be determined as provided in Section 10 but 
there may have been some ambiguity whether that expression 
means “the High Court” or “the District Court” mentioned in 
clause (a) or clause (b) of sub-section (1) of Section 10. This 
ambiguity is removed by use of the expression “the High 
Court” in Section 10-F which unmistakably points to clause 
(a) of sub-section (1) of Section 10 and this appears to be the 
reason for use of the expression “the High Court” instead of 
“the Court” in Section 10-F. There is nothing in any of these 
provisions to exclude the application of Section 10(1)(a)  for 
construing the meaning of the expression “the High Court” 
in Section 10-F since the context does not require otherwise 
and such a construction prevents a hiatus. Care was taken to 
define the expression “the Court” in Section 2(l 1) of the Act 
providing clearly that the meaning is as provided in Section 
10  unless the context otherwise requires; and  Section 
10 providing for the jurisdiction of courts then says that the 
court having jurisdiction under the Act would be the High 
Court or the District Court indicated therein. It is unlikely that 
with such care taken in the principal Act to define “the Court” 
and also specify the court having jurisdiction under the Act, 
any ambiguity would be left while amending the principal Act 
in this manner for any doubt about the forum of appeal if it 
was intended to be different from the existing appellate forum 
indicated by Section 10(1) (a). 

We have no doubt that express provision would have been 
made in the amendment to indicate a different or substituted 
appellate forum than the existing appellate forum if that 
was the intention of the amendment or jurisdiction of the 
court for the purpose of appeal had been altered in any 
manner. The absence of any indication in the amendment to 
suggest any change or substitution in the appellate forum is 
a pointer in the direction that the same continued unaltered 
and the expression “the High Court” instead of “the Court” 
was used for the reason indicated by providing that the 
High Court concerned continued to be the forum of appeal 
notwithstanding transfer of the original jurisdiction from the 
High Court concerned to the Company Law Board. It does 
appear to us that substitution of a new forum of appeal in 
place of the existing forum in the High Court concerned, as 
contended by the respondents cannot be inferred merely 
from the transfer of the original jurisdiction to the Company 
Law Board in the absence of clear provision to that effect.

Use of the word ‘the’ before High Court is clearly intended 
to specify a particular High Court identified by  Section 
10-F itself and, therefore, it cannot be a High Court indicated 
by the subsequent act of the Company Law Board choosing 
the place of its sitting for making the order under appeal. It 
is also indicative of the clear intention of the legislature that 
the indication of the particular High Court has to be found in 
the existing provisions of the enactment and not by inference 
from any outside provision or any subsequent act of the 
Company Law Board or any other authority. It further lends 
assurance to the view that it excludes the possibility of any 
ambiguity in the expression and refers to a particular High 
Court envisaged by other provisions of the Act.
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It may be mentioned that the original jurisdiction to try a 
petition for winding up of a company continues to remain in 
the High Court concerned even though the original jurisdiction 
in respect of a petition under  Sections 397  and  398  is 
transferred to the Company Law Board. It is obvious that the 
appeal against an order made by the Company Judge of the 
High Court in a winding-up petition continues to lie before a 
Division Bench in the same High Court. If the construction 
suggested on behalf of the respondents be correct then 
that High Court would have no jurisdiction to entertain an 
appeal against the Company Law Board’s order while appeal 
from the Company Judge’s order in a winding-up petition in 
respect of the same company would lie there. This appears 
to be incongruous. A possible anomaly of this kind would be 
prevented by taking the view which we have indicated.
For the aforesaid reasons, we are of the opinion that the 
expression “the High Court” in Section 10-F of the Companies 
Act means the High Court having jurisdiction in relation to the 
place at which the registered office of the company concerned 
is situate as indicated by Section 2(11) read with Section 10(1)
(a)  of the Act. Accordingly, in the present case, the appeal 
against the order of the Company Law Board would lie in the 
Madras High Court which has jurisdiction in relation to the 
place at which the registered office of the company concerned 
is situate and not the Delhi High Court merely because the 
order was made by the Company Law Board at Delhi. 

LW   63:09:2020
SHAREHOLDER M/S J.P. ENGINEERS PVT.LTD v. SUMIT 
BANSAL & ORS [NCLAT]

Company Appeal (AT) (Insolvency) No. 379 of 2020

A.I.S. Cheema, A.B. Singh, Shreesha Merla. [Decided on 
20/08/2020]

Insolvency and Bankruptcy Act, 2016- section 7- CIRP 
application- pre-existence of dispute- whether existed-
Held, No-whether admission of the CIRP petition BY NCLT 
valid-Held, Yes.  

Brief facts:  

Challenge in this Appeal was to the Order dated passed by 
the NCLT, New Delhi, by which Order, the NCLT has admitted 
the Section 9 Application filed by M/s. Worldwide Metals Pvt. 
Ltd., the Operational Creditor, rejecting the objection of the 
corporate debtor that there exists dispute between them 
before them. . Aggrieved by the said Order, the shareholder of 
the Corporate Debtor M/s. J.P. Engineers Pvt. Ltd., preferred 
this Appeal.

Decision: Appeal dismissed.
Reason: 
It is clear , from the aforesaid decision of Mobilox Innovations 
Pvt. Ltd. Vs. Kirusa Software (P) Limited- 2017 1 SCC 
OnLine SC 353, that the existence of dispute must be pre-
existing i.e. it must exist before the receipt of the demand 
notice or invoice. If it comes to the notice of the Adjudicating 
Authority that the ‘operational debt’ is exceeding Rs. 1 lakh 
and the application shows that the aforesaid debt is due and 
payable and has not been paid, in such case, in absence of 
any existence of a dispute between the parties or the record 
of the pendency of a suit or arbitration proceeding filed before 

the receipt of the demand notice of the unpaid ‘operational 
debt’, the application under Section 9 cannot be rejected and 
is required to be admitted.
A perusal of the letters, journal entries relied upon by the 
Counsel for the Appellant show several discrepancies. One 
such transaction received from M/s Oyster Steel and Iron Pvt. 
Ltd. alleged to have been signed by one Mr. Vikas Gandhi is 
dated 30.04.2018, whereas the material on record evidences 
that the said Mr. Gandhi had already resigned on 22.01.2018 
and was paid all his emoluments and therefore the submission 
of the Learned Counsel for the Appellant that the said sister 
concern M/s. Oyster Steel and Iron Pvt. Ltd. had confirmed the 
accounting entries in the ledger, inspires no confidence. This 
is apart from the fact that signatures purporting to be of Mr. 
Gandhi being pointed out by Appellant do not match even on 
bare reading of his service record. 
Additionally, the material on record shows that the ledger which 
the Appellant is relying upon and states that they have been 
signed by the Operational Creditor and M/s Oyster Steel and 
Iron Pvt. Ltd. are dated 01.04.2019 whereas the Operational 
Creditor had demanded the same debt from the Corporate 
Debtor in the notices dated 17.08.2018 and 27.10.2018. 
Further, there are no substantial reasons given as to why only 
the ledger of the Corporate Debtor depict these entries and the 
same are not reflected in the ledger of the Operational Creditor 
when it is the specific case of the Appellant that both sides have 
confirmed these accounts.
It is significant to mention that in the statement of ‘Confirmation 
of Accounts’, relied upon by the Appellant, is dated 01.04.2019 
and is for the period subsequent to 31.03.2018. This document 
date is subsequent to the issuance of the demand notice and 
there are no tenable grounds to explain the reasons for the 
Operational Creditor to have signed this document, specially 
keeping in view that the ‘Confirmation of Accounts’ shows ‘Nil’ 
balance. To reiterate, there is no documentary evidence filed by 
the Appellant to substantiate their plea that all accounts have 
been reconciled and signed by both the Parties except for filing 
these confirmatory letters which portray so many discrepancies 
and therefore, inspire no confidence. Both the defences raised 
by the Appellant’s Counsel are mutually exclusive and cannot 
co- exist as a debt cannot be disputed and discharged at the 
same time. We are of the considered view that the Appellant did 
not raise any plausible contention requiring further investigation 
and the argument raised is not substantiated by any evidence. 
Therefore, we are of the view that there is no illegality or 
infirmity in the Order passed by the Adjudicating Authority and 
hence this Appeal fails and is dismissed accordingly. No order 
as to costs.

LW   64:09:2020
BABULAL VARDHARJI GURJAR v. VEER GURJAR 
ALUMINIUM INDUSTRIES PVT LTD & ANR [SC]

Civil Appeal No. 6347 of 2019

A.M. Khanwilkar & Dinesh Maheshwari, JJ. [Decided on 
14/08/2020]

Insolvency and Bankruptcy Code, 2016- section 238 
A- period of limitation for filing insolvency application- 
whether the period of limitation commences from the 
date of commencement of the Act, irrespective of the 
date of default- Held, No.                                
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This appeal under Section 62 of the Insolvency and Bankruptcy 
Code, 2016 is directed against the judgment and order passed 
by the National Company Law Appellate Tribunal whereby, 
the Appellate Tribunal has rejected the contention that the 
application made by respondent No. 2, seeking initiation 
of Corporate Insolvency Resolution Process in respect of 
the debtor company (respondent No. 1 herein), is barred by 
limitation; and has declined to interfere with the order , passed 
by the National Company Law Tribunal, for commencement of 
CIRP as prayed for by the respondent No. 2.
In the impugned order, the Appellate Tribunal has observed 
that the Code having come into force on 01.12.2016, the 
application made in the year 2018 is within limitation. 
The Appellate Tribunal has assigned another reason that 
mortgage security having been provided by the corporate 
debtor, the limitation period of twelve years is available for 
the claim made by the financial creditor as per Article 61 (b) 
of the Limitation Act, 19638-9 and hence, the application is 
within limitation.
Decision: Appeal allowed. 
Reason: 
Having taken note of the rudiments that the Code is a beneficial 
legislation intended to put the corporate debtor on its feet and it 
is not a mere money recovery legislation for the creditors; and 
having also noticed that CIRP is not intended to be adversarial 
to the corporate debtor but is essentially to protect its interests 
and that CIRP has its genesis in default on the part of the 
corporate debtor, we may now examine the operation of law of 
limitation over the proceedings under the Code.
When Section 238-A of the Code is read with the above-noted 
consistent decisions of this Court in Innoventive Industries, 
B.K. Educational Services, Swiss Ribbons, K. Sashidhar, 
Jignesh Shah, Vashdeo R. Bhojwani, Gaurav Hargovindbhai 
Dave and Sagar Sharma  respectively, the following basics 
undoubtedly come to the fore: 
 that the Code is a beneficial legislation intended to put the 

corporate debtor back on its feet and is not a mere money 
recovery legislation; 

		that CIRP is not intended to be adversarial to the 
corporate debtor but is aimed at protecting the interests of 
the corporate debtor; 

		that intention of the Code is not to give a new lease of life 
to debts which are time-barred; 

		that the period of limitation for an application seeking 
initiation of CIRP under Section 7 of the Code is governed 
by Article 137 of the Limitation Act and is, therefore, three 
years from the date when right to apply accrues; 

		that the trigger for initiation of CIRP by a financial creditor 
is default on the part of the corporate debtor, that is to say, 
that the right to apply under the Code accrues on the date 
when default occurs; 

		that default referred to in the Code is that of actual non-
payment by the corporate debtor when a debt has become 
due and payable; and 

		that if default had occurred over three years prior to the 
date of filing of the application, the application would be 
time-barred save and except in those cases where, on 
facts, the delay in filing may be condoned; and 

		an application under Section 7 of the Code is not for 
enforcement of mortgage liability and  Article 62  of 
the Limitation Act does not apply to this application.

The discussion foregoing leads to the inescapable conclusion 
that the application made by the respondent No. 2 under 
Section 7 of the Code in the month of March 2018, seeking 
initiation of CIRP in respect of the corporate debtor with 
specific assertion of the date of default as 08.07.2011, is 
clearly barred by limitation for having been filed much later 
than the period of three years from the date of default as 
stated in the application. The NCLT having not examined the 
question of limitation; the NCLAT having decided the question 
of limitation on entirely irrelevant considerations; and the 
attempt on the part of the respondents to save the limitation 
with reference to the principles of acknowledgment having 
been found unsustainable, the impugned orders deserve to 
be set aside and the application filed by the respondent No. 2 
deserves to be rejected as being barred by limitation.

LW   65:09:2020
ALLIED SILICA LTD v. TATA CHEMICALS LTD [NCLAT]

Company Appeal (AT) (Insolvency) No. 1522 of 2019

B. L. Bhat, V. P. Singh & Shreesha Merla. [Decided on 
11/08/2020]     

Insolvency and Bankruptcy Code,2016- section 9- sale 
of business- business transfer agreement- conditions 
precedents for closing and making payment- non-
payment of later part of consideration by respondent- 
documents showed existence of dispute- whether the 
rejection of application correct-Held, Yes.    

Brief facts:  

This appeal emanates from the order passed by the NCLT, 
Mumbai Bench, whereby the Insolvency Application filed by the 
appellant was rejected. The case of the Appellant (Operational 
Creditor) was that the Appellant and the Respondent (Corporate 
Debtor) had entered into a Business Transfer Agreement (BTA) 
for the transfer of undertaking on a Slump Sale basis. The total 
consideration was Rs.123 crores, payable in 3 tranches upon 
the appellant satisfying the conditions precedents.  Corporate 
debtor paid Rs.65 crore and the balance was not paid as the 
conditions precedents were not satisfied.  

Decision: Appeal dismissed.
Reason: 
The Adjudicating Authority has rejected the application mainly 
on the ground that the Applicant has failed to prove the 
Operational Debt and its default and further on the ground of 
pre-existing dispute.
On perusal of the documents submitted by the parties, it is 
evident from the Letter dated 08.01.2019 which is signed by 
both the parties, that the Applicant had failed to complete 
the Tranche II Conditions Precedent as a result of which 
the Corporate Debtor had exercised its right under the BTA 
and set-off and adjusted the Tranche III payment of Rs 6, 
00, 00,000/-. It is further evident from the Letter of Corporate 
Debtor dated 06.03.2019, wherein the Corporate Debtor 
had demanded a refund from the Applicant of Rs 15.01 
Crores along with interest for violation of terms of Letter 
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dated 08.01.2019 by the Applicant, in the same Letter the 
Corporate Debtor had also disputed that the Applicant is 
in non-compliance of the BTA and therefore is not liable to 
receive Tranche II and Tranche III payment under the BTA. 
These disputes by the Corporate Debtor are raised before the 
receipt of demand notices. Further, it is also pertinent to note 
that the Corporate Debtor had replied to the Demand Notices 
within the statutory period of 10 (Ten) days raising disputes 
with regards to the claim of Applicant and noncompliance of 
the BTA by the Applicant. 
Therefore, in the facts and circumstances of the present case, 
we are satisfied that there is a plausible contention in the 
defence raised by the corporate debtor which requires further 
investigation and that the alleged “dispute” is not a patently 
feeble legal argument or an assertion of fact unsupported 
by evidence. In the circumstances, there is no substance in 
appeal which is accordingly dismissed.

LW   66:09:2020
M/s Shree Dev Chemicals Corporation v. Gammon India 
Ltd [NCLT-Mumbai]

CP (IB)No.3637/MB.IV/2018

V.K.Rajasekhar, Ravi Kumar Duraisamy. [Decided on 
17/07/2020]
Insolvency and Bankruptcy Code, 2016- section 9 read 
with section 69(2) 0f the Indian Partnership Act- - CIRP 
initiated by unregistered partnership firm- whether 
maintainable-Held, Yes. [However, on the ground of 
limitation application dismissed] 

Brief facts:  

The Corporate Debtor is a listed public company and the 
Operational creditor is an unregistered partnership firm. The 
case of the Operational Creditor was that it had supplied 
goods to the Corporate Debtor during the period 2012-14 and 
that against the total outstanding amount of Rs.81,18,833.68, 
the Corporate Debtor has paid a sum of ₹73,32,596/-, 
leaving a balance of ₹7,86,237.68 as on 23.06.2015.  The 
present petition was filed on 25.09.2018 on the ground that 
the Corporate Debtor failed to make payment of a sum of 
₹7,86,237.68  as principal as on 23.06.2015, along with 
interest thereon, which is the date of default. 

Decision: Dismissed.
Reason: 
We have heard the arguments of both sides and perused 
the records. The Corporate Debtor has stated that the claim 
of the Operational Creditor is not valid, on the following 
grounds: - (a) that the petition cannot be maintained in 
its present form in terms of section 69(2) of the Indian 
Partnership Act, 1932; and (b) that the claim is barred by 
limitation. 
On the question of maintainability qua section 69(2) of 
Indian Partnership Act, 1932 

(After quoting the provision) It is clear from the above that 
the provision of 69(2) would apply only to a ‘suit’ and not to 
proceedings. Applications filed under the IBC are not ‘suits’ 
but only proceedings, and therefore, we hold that the bar in 
terms of section 69(2) of the Indian Partnership Act, 1932, 
would not apply to applications filed under the IBC. 

On the question of limitation 

Article 137 of the Limitation Act, 1963 stipulates a limitation 
period of three years from the date on which the right to apply 
accrues. In Vashdeo R Bhojwani v Abhyudaya Cooperative 
Bank Ltd & Anr, (2019) 9 SCC 158 the Hon’ble Supreme Court 
stated that if the default has occurred over three years prior to 
the date of filing of the application, the application would be 
barred under Article 137 of the Limitation Act, save and except 
in those cases where, in the facts of the case, section 5 of the 
Limitation Act may be applied to condone the delay in filing such  
application. 

In Sagar Sharma & Anr v Phoenix ARC Pvt Ltd & Anr (2019) 
10 SCC 353 the Hon’ble Supreme Court emphasised that 
the date of coming into force of the IBC does not and 
cannot form a trigger point of limitation for applications 
filed under the Code. It further reiterated that since 
“applications” are petitions which are filed under the Code, 
it is Article 137 of the Limitation Act which will apply to  
such applications. 

The date of default is stated to be 23.06.2015 and the 
petition was filed on 25.09.2018.Applying the ratio of 
the judgments quoted in paras 13 supra, and also noting 
that there is no acknowledgment of liability in terms of 
section 18 of the Limitation Act, 1963, before the expiry 
of the period of limitation, we hold that the present 
petition is barred by limitation. For the reasons stated 
above, the present petition fails and therefore, the same  
is rejected. 

General  
Laws

LW   67:09:2020
M/S EXL CAREERS & ANR v. FRANKFINN AVIATION 
SERVICES PVT. LTD [SC]

Civil Appeal No(s). 2904 of 2020 [@ SLP (Civil) No(s). 
16893 of 2018]

R.F. Nariman, Navin Sinha & Indira Bannerji, JJ. [Decided 
on 06/08/2020]

Code of civil Procedure, 1908- Order 7 Rule 10- return of 
plaint for filing with the court having jurisdiction- upon 
refiling, whether proceedings start afresh-Held, Yes.                                     

Brief facts: 
Facts are immaterial as this case involves question of law. 
The present appeal was been placed before the larger bench 
on a reference by a two Judge Bench opining a perceived 
conflict between two Division Bench decisions in  Joginder 
Tuli vs. S.L. Bhatia, (1997) 1 SCC 502 and Oil and Natural 
Gas Corporation Ltd. vs. Modern Construction & Co., (2014)1  
SCC 648. 
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The question of law, which was required to be answered was 
that if a plaint is returned under Order VII Rule 10 and 10A of 
the Code of Civil Procedure, 1908 (hereinafter called as “the 
Code”) for presentation in the court in which it should have 
been instituted, whether the suit shall proceed de novo or will it 
continue from the stage where it was pending before the court at 
the time of returning of the plaint. 

Decision: Appeal allowed.
Reason: 
It is no more resintegra that in a dispute between parties where two 
or more courts may have jurisdiction, it is always open for them by 
agreement to confer exclusive jurisdiction by consent on one of the 
two courts. Clause 16B of the agreement extracted above leaves 
us in no doubt that the parties clearly indicated that it was only the 
court at Delhi which shall have exclusive jurisdiction with regard 
to any dispute concerning the franchise agreement and no other 
court would have jurisdiction over the same. In that view of the 
matter, the presentation of the plaint at Gurgaon was certainly not 
before a court having jurisdiction in the matter. 
We find no contradiction in the law as laid down in Modern 
Construction (supra) pronounced after consideration of the law 
and precedents requiring reconsideration in view of any conflict 
with Joginder Tuli (supra). Modern Construction (supra) lays down 
the correct law. We answer the reference accordingly.
That brings us to a question with regard to the nature of the 
order to be passed in the facts and circumstances of the present 
case.  In the peculiar facts and circumstances of the case, 
because the appellant did not raise the objection under clause 
16B of the agreement at the very first opportunity, the first order 
of rejection attained finality, the objection under clause 16B was 
raised more as an afterthought, the second application under 
Order VII Rule 10 had to be preferred by the respondent, that 
pleadings of the parties have been completed, evidence led, 
and that the matter was fixed for final argument on 03.07.2017, 
we are of the considered opinion that despite having concluded 
that the impugned order is not sustainable in view of the law 
laid down in the Modern Construction (supra), in exercise of our 
discretionary jurisdiction under  Article 136  of the Constitution 
and in order to do complete and substantial justice between the 
parties under Article 142 of the Constitution in the peculiar facts 
and circumstances of the case nonetheless we decline to set 
aside the impugned order of the High Court. 

Competition  
Law

LW   68:09:2020
MAINEJER PRASAD GUPTA v. BAJAJ AUTO LTD. & ANR 
[CCI]

Case No. 23 of 2020

A.K. Gupta, Sangeeta Verma & B.S. Bishnoi [Decided on 
06/08/2020]

Competition Act, 2002- section 4- allotment of dealership- 
informant not allotted dealership- whether abuses of 
dominance-Held, No. 

Brief facts:  

The case of the Informant pertains to allegations of non-
grant of dealership by Bajaj Auto to the Informant, despite the 
Informant having applied for such dealership with the regional 
office of Bajaj Auto, in response to its advertisement dated 
04.04.2017. The Informant has stated that he is interested in 
taking dealership of motorcycle and motorcycle parts and had 
accordingly applied for dealership with Bajaj Auto. It has been 
alleged that for several months Informant and others who 
had applied for dealership were misinformed by Bajaj Auto, 
that idea of giving dealership in the area has been dropped. 
Further, after one and half year of advertisement (issued by 
Bajaj Auto on 04.04.2017), the Informant came to know that 
dealership has been  allotted to one M/s S.K.Automobiles 
(OP-2) in an area called Nilbagan, which is 8 kms away from 
Hojai town and not to any applicant, based in Hojai. Further, 
the office and showroom of said OP-2 is located at Tezpur, 
which is about 120 km away from Hojai and OP-2 already 
has dealership of Bajaj Auto in Nagaon and Tezpur. Bajaj 
Auto granted dealership to OP-2, without an opportunity to 
Informant and other eligible enterprises, who had applied for 
such dealership.

Decision: Dismissed.
Reason: 
Upon an analysis of facts, it is noticed that the grievance of Informant 
arises out of non- grant of dealership of OP-1 at Hojai. As per 
information dealership has not been granted to anyone at Hojai, 
but to its existing dealer (OP-2) at a place called Nilbagan. OP-2 is 
already a dealer of OP-1 at Nagaon and Tezpur.
The Commission notes that submission of an application form 
in response to an advertisement is a mere invitation to offer and 
unless accepted by the other party does not result in an agreement/
contract. There is no evidence that the application of the Informant 
has been accepted and, in these circumstances, mere submission 
of an application will not confer any right on the Informant. Even 
otherwise the relationship between OP-1 and OP-2, is that of 
a manufacturer and distributor who are not horizontally placed 
and is therefore not amenable to examination under  Section 
3(3)  of the Act. Thus, no case of contravention of provisions 
of  Section 3(3)  of the Act arises in the present case against the  
Opposite Parties.
With respect to allegations of existence of “exclusive distribution 
agreement” between OP-1 and OP-2, under the provisions 
of Section 3(4) of the Act, the Commission observes that firstly there 
is no evidence of the same, and secondly even assuming that there 
was such an agreement, for it to be termed as anti-competitive, 
appreciable adverse effect on competition in the market needs to be 
established as a consequence of such agreement, based on factors 
enunciated under Section 19(3) of the Act.

As per the information available in public domain1 in respect of 
overall two wheelers’ market in India, Bajaj Auto cannot be said to 
be presently having significant market power (market share of 12%) 
and there is existence of well entrenched inter-brand competition in 
the form of players like Hero MotoCorp Ltd., Honda Motorcycles & 
Scooters India Private Limited, TVS Motor Company, Royal Enfield, 
India Yamaha Motor Pvt. Ltd. and Suzuki Motorcycle India Private 
Ltd. Even in respect of OP-2, it cannot be said that the said dealer 
has any market power by virtue of it having dealership of Bajaj Auto 
in another place viz. Tezpur, when there are dealers of other brands 
operating in and around Hojai, even if the geographic territory of the 
market were to be defined very narrowly.

Further, given the apparent absence of market power, with any of 
the Opposite Parties as aforementioned, there does not seem to be 
any requirement of assessing dominance of either of the said parties 
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under Section 4 of the Act. Thus, there appears to be no apparent 
restrictions of barriers to new entrants or foreclosure of competition 
by  CRISIL Research, 2020  hindering entry into the market such 
that a person wanting to start any business of dealership of two 
wheelers is impeded in exercise of his choices in any manner, 
other than dealing with Bajaj Auto, especially in the circumstances 
when the said company has not even evinced any interest of doing 
business and consequently such a business relationship has not 
even commenced. The Commission observes that in the facts 
and circumstances of the present case, a mere willingness on the 
part of the Informant to commence a particular type of business 
relationship, with OP-1, for a particular location, if does not fructify, 
cannot be said to give rise to any competition concern, warranting 
an intervention by the Commission. In respect to the allegations that 
Bajaj Auto has not granted dealership in Hojai, but at some other 
place, contrary to its own advertisement, the Commission observes 
that it is the prerogative of company to determine the place and 
number of dealers it wants to appoint based on its commercial 
and business considerations. Merely because the Informant has 
its premises at Hojai, is no ground to say that it should be offered 
dealership at that place.

In view of the foregoing, the Commission is of the opinion that there 
exists no prima facie case, and the information filed is directed to be 
closed forthwith against the Opposite Parties under Section 26(2) of 
the Act.

LW  69:09:2020
HARSHITA CHAWLA v. WHATSAPP INC. & ORS [CCI]

Case No. 15 of 2020

A.K. Gupta, Sangeeta Verma & B.S. Bishnoi [Decided on 
18/08/2020]

Competition Act,2002- section 4- abuse of dominance- 
WhatsApp and Facebook- embedded app in WhatsApp- 
whether abuse of dominance-Held, No. 

Brief facts: 
The Informant has alleged that WhatsApp and Facebook are 
abusing their dominant position under  Section 4  of the Act. 
Specifically, the Informant has alleged contravention of Sections 
4(2) (a) (i), 4(2) (d) and 4(2) (e) of  the Act, by these OPs, 
besides a brief mention of 4(2) (b) (ii) and 4(2) (c). Primarily, the 
Informant has alleged that WhatsApp has abused its dominance 
in the ‘market for internet-based messaging application through 
smartphones’, to manipulate another market i.e. ‘market for UPI 
enabled digital payment applications’ in its favour. This, as per 
the Informant, has distorted fair competition in the latter market 
for the existing players and has foreclosed the said market to 
potential entrants.

Decision: Dismissed.
Reason: 
With regard to abusive conduct, the Informant’s main allegations 
stem from the pre-installation of WhatsApp’s payment app namely 
‘WhatsApp Pay’ on its users’ smartphones embedded within 
the WhatsApp messenger app. This automatic  installation of 
the Payment option into the Messenger App is alleged to have 
resulted in the contravention of following provisions:

The Commission observes that the aforesaid allegations of 
the Informant are in the nature of both exploitative as well as 
exclusionary abuses flowing from the same conduct. On the 
exploitative side, the Informant is aggrieved that the users of 
WhatsApp Messenger have been imposed with another App 
‘WhatsApp Pay’ to which they did not subscribe or download 
[Section 4(2)(a)(i)] and since these two apps operate in two 

different markets, the tying of the latter with the former is anti- 
competitive [Section 4(2)(d)]. On the exclusionary side, it has 
been alleged that this conduct distorts another market i.e. ‘market 
for UPI enabled digital payment applications in India’.
Incorporating the payment option in the messaging app does not 
seem to influence a consumer’s choice when it comes to exercising 
their preference in terms of app usage, particularly since there 
seems to be a strong likelihood of a status quo bias operating 
in favour of the incumbents, at present. WhatsApp has also 
categorically ensured, in its written statement, that the users will 
continue to have full discretion whether to use WhatsApp Pay app 
or not, which implies that the users will have an option to use any 
other payment apps which might already have been downloaded on 
their smartphones. Thus, in the absence of any explicit or implicit 
imposition which takes away this discretion, the mere integration 
does not seem to contravene Section 4(2) (a) (i) of the Act.
As regards the allegation under  Section 4(2) (d)  of the Act, the 
Commission observes that though the Informant has used the 
word ‘bundling’, the nature of such allegation is more akin to ‘tying’ 
as understood in the antirust context generally. While ‘tying’ refers 
to a practice whereby the seller of a product or service (‘tying 
product’) requires the buyers to also purchase another separate 
product or service (‘tied product’), which essentially is the 
allegation of the Informant; ‘bundling’ typically means that the two 
products are sold by the seller in a fixed proportion as a bundled 
package at a particular price.
The Informant has contended that WhatsApp will leverage its 
dominance in the upstream market to have a competitive edge 
over the existing competitors. The Informant also seems to 
be distressed by the fact that while the other existing players 
spent considerable resources to establish themselves in the UPI 
enabled digital payment app market, WhatsApp will get users on 
its platter without making any efforts. The apprehensions of the 
Informant, according to Commission, does not really hold much 
merit. As stated above, the UPI market is quite established with 
renowned players competing vigorously. In such a market, it seems 
implausible that WhatsApp Pay will automatically garner a market 
share  merely on account of its pre-installation. More so, given 
the fact that WhatsApp ecosystem does not involve paid services 
as such for normal users, it seems unlikely that the consumer 
traffic will be diverted by WhatsApp using its strength in the  
messenger market. 
Besides the aforesaid allegations, the Informant has also alleged 
misuse of data by the OPs, comprising Facebook as the parent 
entity and WhatsApp and other group entities acquired by it, to 
their commercial advantage at the cost of causing an adverse 
effect on the competition. The Informant has also referred to 
some ongoing litigations against Facebook on its anti-competitive 
activities and driving out competition in the US and EU. The 
Informant has specifically highlighted the issue of using consumer 
sensitive data by the OPs to their commercial advantage through 
targeted advertising. The OPs have submitted that the Informant 
has falsely claimed that WhatsApp automatically shares WhatsApp 
Pay user data with Facebook for use in targeted advertisements 
and that this claim does not raise any competition concern and 
need not be looked into by the Commission.

The Commission observes that Facebook and WhatsApp 
undeniably deal with customer sensitive data which is amenable 
to misuse and may raise potential antitrust concerns among other 
data protection issues. However, in the present case, the Informant 
has only alleged that WhatsApp/Facebook have access to data 
which they are using for doing targeted advertising. There is neither 
any concrete allegation, nor any specific information to support the 
competition concern of the Informant. In the absence thereof, there 
is nothing on record which the Commission can examine.

Based on the aforesaid, the Commission does not find alleged 
contravention of the provisions of  Section 4  of the Act against 
WhatsApp or Facebook being made out.
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3
n COMPANIES (MANAGEMENT AND ADMINISTRATION) RULES, 2020

n DATE OF COMMENCEMENT

n SUBSTITUTION OF ENTRIES

n COMPANIES (CORPORATE SOCIAL RESPONSIBILITY POLICY) AMENDMENT RULES, 2020

n CLARIFICATION ON EXTENSION OF ANNUAL GENERAL MEETING (AGM) FOR THE FINANCIAL YEAR ENDED AS AT 
31.03.2020- COMPANIES ACT, 2013

n CLARIFICATION ON DISPATCH OF NOTICE UNDER SECTION 62(2) COMPANIES ACT, 2013 BY LISTED COMPANIES 
FOR RIGHTS ISSUES OPENING UPTO 31ST DECEMBER, 2020

n RELAXATION FROM DEFAULT RECOGNITION DUE TO RESTRUCTURING OF DEBT

n ‘GRIEVANCE RESOLUTION BETWEEN LISTED ENTITIES AND PROXY ADVISERS’ – EXTENSION OF TIMELINE FOR 
IMPLEMENTATION
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n EXECUTION OF POWER OF ATTORNEY (POA) BY THE CLIENT IN FAVOUR OF THE STOCK BROKER / STOCK 
BROKER AND DEPOSITORY PARTICIPANT

n ‘PROCEDURAL GUIDELINES FOR PROXY ADVISORS’-EXTENSION OF IMPLEMENTATION TIMELINE

n MASTER CIRCULAR FOR MUTUAL FUNDS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENTS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENTS

n CORRIGENDUM TO MASTER CIRCULAR FOR DEPOSITORIES DATED OCTOBER 25, 2019 ON PRESERVATION OF 
RECORDS

n INVESTOR GRIEVANCES REDRESSAL MECHANISM – HANDLING OF SCORES COMPLAINTS BY STOCK EXCHANGES 
AND STANDARD OPERATING PROCEDURE FOR NON-REDRESSAL OF GRIEVANCES BY LISTED COMPANIES

n RESOURCES FOR TRUSTEES OF MUTUAL FUNDS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENT

n ADMINISTRATION AND SUPERVISION OF INVESTMENT ADVISERS

n SECURITIES AND EXCHANGE BOARD OF INDIA (EMPLOYEES’ SERVICE)) (AMENDMENT) REGULATIONS, 2020

n SECURITIES AND EXCHANGE BOARD OF INDIA (LISTING OBLIGATIONS AND DISCLOSURE REQUIREMENTS) 
(SECOND AMENDMENT) REGULATIONS, 2020

n GRIEVANCE RESOLUTION BETWEEN LISTED ENTITIES AND PROXY ADVISERS
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n EXECUTION OF POWER OF ATTORNEY (POA) BY THE CLIENT IN FAVOUR OF THE STOCK BROKER / STOCK 
BROKER AND DEPOSITORY PARTICIPANT

n ‘PROCEDURAL GUIDELINES FOR PROXY ADVISORS’-EXTENSION OF IMPLEMENTATION TIMELINE

n MASTER CIRCULAR FOR MUTUAL FUNDS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENTS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENTS

n CORRIGENDUM TO MASTER CIRCULAR FOR DEPOSITORIES DATED OCTOBER 25, 2019 ON PRESERVATION OF 
RECORDS

n INVESTOR GRIEVANCES REDRESSAL MECHANISM – HANDLING OF SCORES COMPLAINTS BY STOCK EXCHANGES 
AND STANDARD OPERATING PROCEDURE FOR NON-REDRESSAL OF GRIEVANCES BY LISTED COMPANIES

n RESOURCES FOR TRUSTEES OF MUTUAL FUNDS

n SECURITIES AND EXCHANGE BOARD OF INDIA (INTERNATIONAL FINANCIAL SERVICES CENTRES) GUIDELINES, 
2015 - AMENDMENT

n ADMINISTRATION AND SUPERVISION OF INVESTMENT ADVISERS

n SECURITIES AND EXCHANGE BOARD OF INDIA (EMPLOYEES’ SERVICE)) (AMENDMENT) REGULATIONS, 2020

n SECURITIES AND EXCHANGE BOARD OF INDIA (LISTING OBLIGATIONS AND DISCLOSURE REQUIREMENTS) 
(SECOND AMENDMENT) REGULATIONS, 2020

n GRIEVANCE RESOLUTION BETWEEN LISTED ENTITIES AND PROXY ADVISERS

01 Companies (Management and Administration) 
Rules, 2020

[Issued by the Ministry of Corporate Affairs Vide F. No. 01/34/2013-CL-V- (Pt-I) 
dated 28.08.2020. To be published in the Gazette of India, Extraordinary, Part 
II, Section 3, Sub-Section (ii)]

In exercise of the powers conferred under sub-section (3) 
of section 92, read with sub-sections (1) and (2) of section 
469 of the Companies Act, 2013 (18 of 2013), the Central 
Government hereby makes the following rules further to 
amend the Companies (Management and Administration) 
Rules, 2014, namely:-

1.  Short title and commencement.- (I) These rules may be 
called the Companies (Management and Administration) 
Amendment Rules, 2020.

 (2) They shall come into force on the date of their 
publication in the Official Gazette.

2.  In the Companies (Management and Administration) 
Rules, 2014, in rule 12, in sub-rule (1), the following 
proviso shall be inserted, namely:-

"Provided that a company shall not be required to attach the 
extract of the annual return with the Board's report in Form No. 
MGT.9, in case the web link of such annual return has been 
disclosed in the Board's report in accordance with sub-section 
(3) of section 92 of the Companies Act, 2013."

K.V.R. MURTY 
 Joint Secretary

02 Date of Commencement

[Issued by the Ministry of Corporate Affairs Vide F. No. 1/1/2018-CL.I dated 
28.08.2020. To be published in the Gazette of India, Extraordinary, Part II, 
Section 3, Sub-Section (ii)] 

In exercise of the powers conferred by subsection (2) of 
section 1 of the Companies (Amendment) Act, 2017 (1of 
2018), the Central Government hereby appoints the 28 
August, 2020 as the date on which the provision of clause (ii) 
of section 23 of the said Act shall come into force.

K.V.R. MURTY 
 Joint Secretary

Corporate
Laws

03 Substitution of entries

[Issued by the Ministry of Corporate Affairs Vide E-F. No. CSR-07/2/2020-CSR-
MCA dated 24.08.2020. Published in the Gazette of India, Extraordinary, Part 
II, Section 3, Sub-Section (ii)]

In exercise of the powers conferred by sub-section (1) of 
section 467 of the Companies Act, 2013 (18 of 2013), the 
Central Government hereby makes the following further 
amendments in Schedule VII to the said Act, namely:-
In the said Schedule, for item (ix) and the entries thereto, the 
following item and entries shall be substituted, namely:-
 “(ix) (a) Contribution to incubators or research and 

development projects in the field of science, technology, 
engineering and medicine, funded by the Central 
Government or State Government or Public Sector 
Undertaking or any agency of the Central Government or 
State Government; and 

 (b) Contributions to public funded Universities; Indian 
Institute of Technology (IITs); National Laboratories and 
autonomous bodies established under Department of 
Atomic Energy (DAE);

 Department of Biotechnology (DBT); Department 
of Science and Technology (DST); Department of 
Pharmaceuticals; Ministry of Ayurveda, Yoga and 
Naturopathy, Unani, Siddha and Homoeopathy (AYUSH); 
Ministry of Electronics and Information Technology 
and other bodies, namely Defense Research and 
Development Organisation (DRDO); Indian Council of 
Agricultural Research (ICAR); Indian Council of Medical 
Research (ICMR) and Council of Scientific and Industrial 
Research (CSIR), engaged in conducting research in 
science, technology, engineering and medicine aimed at 
promoting Sustainable Development Goals (SDGs)”.

2. This notification shall come into force on the date of its 
publication in the Official Gazette.

GYANESHWAR KUMAR SINGH 
 Joint Secretary

04 Companies (Corporate Social Responsibility 
Policy) Amendment Rules, 2020

[Issued by the Ministry of Corporate Affairs Vide [F. No. CSR-07/2/2020-CSR-
MCA] dated 24.08.2020. Published in the Gazette of India, Extraordinary, 
Part-II, Section 3, Sub-Section (ii)]

In exercise of the powers conferred by section 135 and sub-
sections (1) and (2) of section 469 of the Companies Act, 
2013 (18 of 2013), the Central Government hereby makes the 
following rules further to amend the Companies (Corporate 
Social Responsibility Policy) Rules, 2014, namely:-
1.  Short title and commencement.—(1) These rules may 

be called the Companies (Corporate Social Responsibility 
Policy) Amendment Rules, 2020.

 (2) They shall come into force on the date of their 
publication in the Official Gazette.
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Rules, 2014 (hereinafter referred to as the said rules), in 
rule 2, in sub-rule (1), in clause (e), the following proviso 
shall be inserted, namely:-

 “Provided that any company engaged in research and 
development activity of new vaccine, drugs and medical 
devices in their normal course of business may undertake 
research and development activity of new vaccine, drugs 
and medical devices related to COVID-19 for financial 
years 2020-21, 2021-22 and 2022-23 subject to the 
conditions that-

 (i)  such research and development activities shall be 
carried out in collaboration with any of the institutes 
or organisations mentioned in item (ix) of Schedule 
VII to the Act.

 (ii)  details of such activity shall be disclosed separately 
in the Annual Report on CSR included in the Board’s 
Report”.

3.  In the said rules, in rule 4, in sub-rule 1, the words 
“excluding activities undertaken in pursuance of its normal 
course of business” shall be omitted.

4.  In the said rules, in rule 6, in sub-rule (1), —
 (i) first proviso shall be omitted;
 (ii) In the second proviso, the word “further” shall be 

omitted.

GYANESHWAR KUMAR SINGH 
 Joint Secretary

05 Clarification on Extension of Annual General 
Meeting (AGM) for the financial year ended 
as at 31.03.2020- Companies Act, 2013

[Issued by the Ministry of Corporate Affairs Vide F. No. 2/4/2020-CL-V dated 
17.08.2020. To be published in the Gazette of India, Extraordinary, Part II, 
Section 3, Sub-Section (ii)]

Several  representations   have  been  received  in the   Ministry  
for providing relaxations in the provisions of Companies Act,  
2013 (the  Act)  or  rules made thereunder to allow companies 
to hold their annual general meeting (AGM) for the financial 
year ended on  31st March, 2020 beyond the statutory  period 
provided in section 96  of the Act.

2.  The matter has been examined in this Ministry and 
it is stated that this Ministry had inter-alia, clarified 
vide  General Circular No. 20/2020, dated 05.05.2020 
[G.C. 20/2020] regarding holding of AGM through 
video conferencing (VC) or  other audio visual means 
(OAVM) for  the calendar year 2020. In addition, the 
companies which are unable to  hold their AGMs  were 
advised to  prefer applications for  extension of AGM at a 
suitable point of time before the  concerned Registrar of 
Companies under section 96 of the  Act.

3.   In  view  of  the above, it  is  once again reiterated that 
the companies which are unable to  hold their AGM  for  
the   financial year ended on 31.03.2020, despite availing 
the relaxations provided in the G.C.  20/2020 ought to 
file their applications in form No. GNL-1 for seeking 
extension of time in  holding of AGM for the financial year 

ended on  31.03.2020 with the concerned Registrar of 
Companies on  or  before 29.09.2020.

4. The Registrars of Companies are hereby advised 
to consider all such applications (filed in Form No. 
GNL-1)  liberally in view of the hardships faced by the 
stakeholders and to  grant extension for  the period as 
applied for  (upto three months) in such applications.

5.  This issues with the approval of the  competent authority.

K.M.S. NARAYANAN
Assistant Director

06 Clarification on dispatch of notice under 
section 62(2) Companies Act, 2013 by listed 
companies for rights issues opening upto 31st 
December, 2020

[Issued by the Ministry of Corporate Affairs Vide F. No. 2/4/2020 CL V dated 
03.08.2020. To be published in the Gazette of India, Extraordinary, Part II, 
Section 3, Sub-Section (ii)]

Reference is drawn to this Ministry's General Ctrcular Number 
21/2020  dated 11th May, 2020 regarding clarification on 
dispatch of  notice  under  section 62(2) of Companies Act, 
2013 by listed companies for rights issue opening upto 31st 
July, 2020. Representations have been received for extending 
the validity of such clarification. The Circular  (Number SEBI/
HO/CFD/DILl/CIR/P/2020/ 136) issued  by SEBI on 24th July,  
2020  has  also  been considered In view  of  this it  has been 
decided that clarification given under para 2 of General Ctrcular 
21/2020  dated 11th May,  2020, would continue to be applicable 
for rights issues, in case of listed companies, opening upto 31st  
December, 2020. Accordingly, in case of listed companies, 
which comply with relevant circulars issued by SEBI, inabllity to 
dispatch the relevant notice to shareholders through registered 
post or  speed post  or courier would not  be viewed  as violation 
of section 62(2) of the Act for rights issues opening upto 31st 
December, 2020. Other requirement. provided in the said  
General Circular remain unchanged.

2 This issues with the approval of the competent authonty.

K.M.S. NARAYANAN
Assistant Director

07 Relaxation from default recognition due to 
restructuring of debt

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/ 
HO/ MIRSD/ CRADT/ CIR/P/2020/160 dated 31.08.2020] 

1.  CRAs recognize default based on the guidance issued 
vide SEBI circulars dated May 3, 2010 and November 1, 
2016. Further, SEBI vide circular dated March 30, 2020 
had provided for relaxation from recognition of default 
owing to moratorium permitted by RBI and lockdown due 
to COVID-19 pandemic.

2.  The Reserve Bank of India (RBI), vide notification no. 
RBI/2020-21/16 DOR.No.BP.BC/3/21.04.048/2020-21 
dated August 6, 2020, has provided for a resolution 
framework for COVID-19 related stress.
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3.  Based on its assessment, if the CRA is of the view that 
the restructuring by the lenders/ investors is solely due 
to COVID-19 related stress or under the aforementioned 
RBI framework, CRAs may not consider the same as 
a default event and/or recognize default. Appropriate 
disclosures in this regard shall be made in the Press 
Release.

4.  The above relaxation is extended till December 31, 2020.
5.  This circular is issued in exercise of the powers conferred 

by Section 11 (1) of Securities and Exchange Board of 
India Act, 1992 read with the provisions of Regulation 
20 of SEBI (Credit Rating Agencies) Regulations, 1999, 
to protect the interest of investors in securities and 
to promote the development of, and to regulate, the 
securities market.

SURABHI GUPTA 
General Manage

08 ‘Grievance Resolution between listed entities 
and proxy advisers’ – Extension of timeline 
for implementation

[Issued by the Securities and Exchange Board of India vide Circular No.  SEBI/
HO/CFD/CMD1/CIR/P/2020/159 dated 27.08.2020] 

1.  SEBI had issued ‘Procedural Guidelines for Proxy 
Advisors’ vide Circular No. SEBI/HO/IMD/DF1/
CIR/P/2020/147 dated August 03, 2020. Further, 
SEBI had issued Circular no. SEBI/HO/CFD/CMD1/
CIR/P/2020/119 dated August 04, 2020 on ‘Grievance 
Resolution between listed entities and proxy advisers’. 
The aforesaid Circulars were applicable with effect from 
September 01, 2020.

2.  Subsequently, SEBI vide Circular no. SEBI/HO/IMD/DF1/
CIR/P/2020/157 dated August 27, 2020 has extended 
the timeline for compliance with the requirements of 
aforesaid Circular dated August 03, 2020, by four 
months. Accordingly, the provisions of said SEBI Circular 
shall be applicable with effect from January 01, 2021.

3.  In view of the above, the provisions of SEBI Circular no. 
SEBI/HO/CFD/CMD1/CIR/P/2020/119 dated August 04, 
2020 shall also be applicable with effect from January 
01, 2021.

4.  This Circular is issued in exercise of the powers conferred 
under Section 11(1) of the Securities and Exchange 
Board of India Act, 1992 read with Regulation 101 of the 
SEBI (Listing Obligations and Disclosure Requirements) 
Regulations, 2015.

5.  This Circular is available at www.sebi.gov.in under the 
link “Legal�Circulars”. The recognized stock exchanges 
are advised to disseminate the contents of this Circular 
on their website.

PRADEEP RAMAKRISHNAN 
General Manage

09 Execution of Power of Attorney (PoA) by the 
Client in favour of the Stock Broker / Stock 
Broker and Depository Participant

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/MIRSD/DOP/CIR/P/2020/158 dated 27.08.2020] 

1.  SEBI, vide circular no. CIR/MRD/DMS/13/2010 dated April 
23, 2010, issued Guidelines for execution of Power of 
Attorney (PoA) by the client favouring Stock Broker / Stock 
Broker and Depository Participant (hereinafter referred to 
as “Guidelines”). Certain clarifications were issued later 
vide circular no. CIR/MRD/DMS/28/2010 dated August 31, 
2010.

2.  Paragraph 5 of the circular dated April 23, 2010, specifies 
the following:

 “Standardizing the norms for PoA must not be construed 
as making the PoA a condition precedent or mandatory for 
availing broking or depository participant services. PoA is 
merely an option available to the client for instructing his 
broker or depository participant to facilitate the delivery of 
shares and pay-in/pay-out of funds etc. No stock broker or 
depository participant shall deny services to the client if the 
client refuses to execute a PoA in their favour.”

3.  Further, paragraph 12 – 20 of the Guidelines in SEBI 
circular dated April 23, 2010, also specifies that the PoA 
shall not facilitate the stock broker to do the following:

 3.1.  Transfer of securities for off market trades.
 3.2. Transfer of funds from the bank account(s) of the 

Clients for trades executed by the clients through 
another stock broker.

 3.3.  Open a broking / trading facility with any stock broker 
or for opening a Beneficial Owner account with any 
Depository Participant.

 3.4.  Execute trades in the name of the client(s) without the 
client(s) consent.

 3.5. Prohibit issue of Delivery Instruction Slips (DIS) to 
beneficial owner (client).

 3.6.  Prohibit client(s) from operating the account.
 3.7.  Merging of balances (dues) under various accounts to 

nullify debit in any other account.
 3.8. Open an email ID / email account on behalf of the 

client(s) for receiving statement of transactions, bills, 
contract notes etc. from stock broker / depository 
participant.

 3.9.  Renounce liability for any loss or claim that may arise 
due to any blocking of funds that may be erroneously 
instructed by the stock broker to the designated bank.

NARENDRA RAWAT 
General Manager

complete details are not published here for want of space. For complete details 
readers may log on to www.sebi.gov.in

10 ‘Procedural Guidelines for Proxy Advisors’-
Extension of implementation timeline

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/IMD/DF1/CIR/P/2020/157 dated 27.08.2020] 
1.  SEBI has issued “Procedural Guidelines for Proxy Advisors” 

vide Circular No. SEBI/HO/IMD/DF1/CIR/P/2020/147 
dated August 03, 2020. The provisions of this Circular will 
become applicable from September 1, 2020. 

2.  After taking into consideration requests received from 
registered proxy advisors, and the prevailing business 
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been decided to extend the timeline for compliance with 
the requirements of SEBI Circular No. SEBI/HO/IMD/DF1/
CIR/P/2020/147 dated August 03, 2020, by four months. 
Accordingly, the provisions of said SEBI Circular shall be 
applicable with effect from January 01, 2021. 

3.  This circular is issued in exercise of powers conferred 
under Section 11(1) of the Securities and Exchange Board 
of India Act, 1992 to protect the interests of investors in 
securities and to promote the development of, and to 
regulate the securities market.

4.  The circular is available on SEBI website at www.sebi.
gov.in under the categories “Legal framework - Circulars” 
and “Info for – Research Analyst.”

NAVEEN SHARMA 
General Manager

11 Master Circular for Mutual Funds

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/IMD/DF2/CIR/P/2020/156 dated 24.08.2020] 

For effective regulation of the Mutual Fund Industry, Securities 
and Exchange Board of India (SEBI) has been issuing various 
circulars from time to time. In order to enable the industry and 
other users to have an access to all the applicable circulars 
at one place, Master Circular for Mutual Funds has been 
prepared.
This Master Circular is a compilation of all the circulars issued 
by SEBI on the above subject, which are operational as on 
date of this circular.
This Master Circular shall supersede the previous Master 
Circular No.SEBI/HO/IMD/DF5/CIR/P/2018/109 dated July 10, 
2018.

HRUDA RANJAN SAHOO 
Deputy General Manager

complete details are not published here for want of space. For complete details 
readers may log on to www.sebi.gov.in

12 Securities and Exchange Board of India 
(International Financial Services Centres) 
Guidelines, 2015 - Amendments

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/MRD1/DSAP/CIR/P/2020/155 dated 21.08.2020] 

Kindly refer to SEBI (IFSC) Guidelines, 2015 which were 
notified by SEBI on March 27, 2015 and subsequent 
amendments thereof.

2.  In order to further streamline the operations at IFSC, 
based on consultations with the stakeholders, it has been 
decided to amend provisions of the aforesaid guidelines, 
by incorporating new Clause 8 (3) as under:

 “8 (3) An entity, based in India or in a foreign jurisdiction, 
may provide financial services in IFSC, subject to 
compliance with the applicable regulatory framework/ 
guidelines for such financial services, as specified by the 
Board, from time to time.”

3.  This circular is issued in exercise of powers conferred 
under Section 11 (1) of the Securities and Exchange 
Board of India Act, 1992, to protect the interests of 
investors in securities and to promote the development of, 
and to regulate the securities market.

 This circular is available on SEBI website at www.sebi.gov.in.
SANJAY PURAO 

General Manager

13 Securities and Exchange Board of India 
(International Financial Services Centres) 
Guidelines, 2015 - Amendments

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/MRD1/DSAP/CIR/P/2020/154 dated 21.08.2020] 
Kindly refer to SEBI (IFSC) Guidelines, 2015 which were 
notified by SEBI on March 27, 2015, SEBI Circular dated 
August 31, 2017 and February 27, 2020.
2.  In order to further streamline the operations at IFSC, based 

on consultations with stakeholders, it has been decided to 
amend provisions of the aforesaid guidelines, which are as 
follows:

 Clause 19 of SEBI (IFSC) Guidelines, 2015 is being 
amended to read as follows:

 “19. The entities issuing and/or listing their debt securities 
in IFSC shall prepare their statement of accounts in 
accordance with IFRS/ US GAAP/ IND AS or accounting 
standards as applicable to them in their place of 
incorporation. In case an entity does not prepare its 
statement of accounts in accordance with IFRS/ US GAAP/ 
IND AS, a quantitative summary of significant differences 
between national accounting standards and IFRS shall be 
prepared by such entity and incorporated in the relevant 
disclosure documents to be filed with the exchange. 

 Provided that quantitative summary of significant 
differences is not required and a statement of differences 
between local accounting standards and IFRS/ US GAAP/ 
IND AS would suffice, if the issue is targeted to institutional 
investors, along with a disclaimer that issuer has not 
quantified the effect of applying IFRS/ US GAAP / IND AS 
to its financial information and investor may make their own 
judgment in accessing the financial information”.

3.  This circular is issued in exercise of powers conferred 
under Section 11 (1) of the Securities and Exchange Board 
of India Act, 1992, to protect the interests of investors in 
securities and to promote the development of, and to 
regulate the securities market.

 This circular is available on SEBI website at www.sebi.gov.in.
SANJAY PURAO 

General Manager

14 Corrigendum to Master Circular for 
Depositories dated October 25, 2019 on 
preservation of records

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/MRD2/DDAP/CIR/P/2020/153 dated 18.08.2020] 

1.  Please refer to SEBI circular MRD/DoP/DEP/Cir- 20/2009 dated 
December 9, 2009 on preservation of records wherein it is inter-
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alia mentioned that Depositories and Depository Participants 
are required to preserve the records and documents for a 
minimum period of five years in terms of regulations 38 and 49 
of the SEBI (Depositories and Participants) Regulations, 1996. 

2.  Further, in terms of Regulations 54 and 66 of the SEBI 
(Depositories and Participants) Regulations, 2018 (herein 
referred to as D&P Regulations, 2018) notified on October 03, 
2018, Depositories and Depository Participants are required to 
preserve the records and documents for a minimum period of 
eight years.

3.  In order to align the provisions of the D&P Regulations, 2018 
with that of Master Circular for Depositories dated October 
25, 2019, Section 4.6 (i) - Preservation of Records shall be 
replaced with the following:

“Depositories and Depository Participants are required to preserve 
the records and documents for a minimum period of 8 years” 
4.  Further, footnote of “Preservation of records” shall be replaced 

with “Reference Circular MRD/DoP/DEP/Cir-20/2009 dated 
December 9, 2009 and Regulations 54 and 66 of the SEBI 
(Depositories and Participants) Regulations, 2018”. 

5.  It may be noted that the other provisions of the Master Circular 
for Depositories SEBI/HO/MRD/DP/CIR/P/118 dated October 
25, 2019 shall remain unchanged.

6.  Paragraph 2 of SEBI circular MRD/DoP/DEP/Cir- 20/2009 
dated December 9, 2009 stands partially modified as under:

“In terms of Regulations 54 and 66 of the SEBI (Depositories 
and Participants) Regulations, 2018 (herein referred to as D&P 
Regulations, 2018) notified on October 03, 2018, Depositories and 
Depository Participants are required to preserve the records and 
documents for a minimum period of eight years” 
7.  It may be noted that the other provisions of SEBI circular MRD/

DoP/DEP/Cir- 20/2009 dated December 9, 2009 shall remain 
unchanged.

8.  The Depositories are advised to: 
 i.  make amendments to the relevant bye-laws, rules and 

regulations for the implementation of the above decision, 
as may be applicable/ necessary; 

 ii.  to carry out system changes, if any, to implement the above; 
 iii.  disseminate the provisions of this circular on their website; 
 iv.  communicate to SEBI, the status of implementation of the 

provisions of this circular in their Monthly Development 
Report. 

9.  This circular is being issued in exercise of powers conferred under 
Section 11 (1) of the Securities and Exchange Board of India Act, 
1992 and Section 19 of the Depositories Act, 1996, to protect 
the interests of investors in securities market and to promote the 
development of and to regulate the securities market.

VERSHA AGARWAL  
Deputy General Manager

15 Investor grievances redressal mechanism 
– Handling of SCORES complaints by 
stock exchanges and Standard Operating 
Procedure for non-redressal of grievances by 
listed companies

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/OIAE/IGRD/CIR/P/2020/152 dated 13.08.2020] 
1.  This circular is issued in continuation of SEBI circular nos. 

SEBI/HO/OIAE/IGRD/CIR/P/2018/58 dated 26 March, 

2018 regarding redressal of investor grievances through 
SEBI Complaints Redress System (SCORES) platform 
and SEBI/HO/CFD/CMD/CIR/P/2020/12 dated 22 
January, 2020 on non-compliance with certain provisions 
of SEBI (Listing Obligations and Disclosure Requirements) 
Regulations, 2015 ( Listing Regulations).

2.  In terms of SEBI circular SEBI/HO/CFD/CMD/
CIR/P/2020/12 dated 22 January, 2020, Stock Exchanges 
shall, having regard to the interest of investors and the 
securities market, inter alia take action against listed 
companies for non- compliance with the provisions of 
the Listing Regulations and circulars/guidelines issued 
thereunder, including failure to ensure expeditious 
redressal of investor complaints under Regulation 13 of 
the Listing Regulations.

3.  This circular lays down the procedure for handling 
complaints by the stock exchanges as well as standard 
operating procedure for actions to be taken against listed 
companies for failure to redress investor grievances.

Handling of complaints by stock exchanges:

4.  Stock exchanges will be the first recourse for certain 
categories of complaints against listed companies as 
provided in Annexure-2. The procedure and actions 
mentioned below will be applicable for these categories of 
complaints only.

5.  Investors are encouraged to initially take up their 
grievances for redressal with the concerned listed 
company directly. SCORES platform can also be 
used to submit grievances directly to the company for 
resolution, if the complainant has not approached the 
company earlier. Companies are expected to resolve the  
complaint directly.

6.  In case the company does not redress the complaint 
within 30 days from the date of receipt of the complaint, 
such direct complaints shall be forwarded to Designated 
Stock Exchange (DSE) through SCORES.

7.  At the time of lodging the complaint through SCORES 
platform, in case the complainant had approached the 
company earlier, the complainant shall submit all such 
details of the complaint in SCORES i.e., period of cause 
of event, date of grievance taken up with the entity, 
address of the company corresponded earlier, etc. Such 
complaints shall be forwarded to the DSE.

8.  Upon receipt of the complaint through SCORES platform, 
the DSE shall take up the complaint with the company. 
The company is required to redress the complaint and 
submit an Action Taken Report (ATR) within 30 days from 
the date of receipt of such complaint.

9.  In case the ATR is not submitted by the company within 
30 days or DSE is of the opinion that the complaint is not 
adequately redressed and the complaint remains pending 
beyond 30 days, a reminder shall be issued by DSE to the 
listed company through SCORES directing expeditious 
redressal of the grievance within another 30 days.

10. On being adequately satisfied with the response of 
the company with respect to the complaint, the stock 
exchange shall submit an ATR to SEBI.
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beyond 60 days by listed companies, stock exchange 
shall initiate appropriate action against the listed company 
as detailed below.

MEDHA SONPAROTE  
General Manager

Annexures not published here for want of space. For complete notification 
readers may log on to www.sebi.gov.in

16 Resources for Trustees of Mutual Funds

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/IMD/DF4/CIR/P/2020/0000000151 dated 10.08.2020] 

1.  Regulation 18 (25) (B) (i) of SEBI (Mutual Funds) 
Regulations, 1996 states that the Trustees shall 
obtain internal audit reports at regular intervals from 
independent auditors appointed by the Trustees.

2.  Further, SEBI vide Circular No. MFD/CIR/09/014/2000 
dated January 05, 2000 has dealt with the issue of 
providing administrative support including appointment 
of independent auditors for the Trustees to effectively 
discharge various responsibilities as cast upon them in 
the SEBI (Mutual Funds) Regulations, 1996.

3.  However, SEBI, in its interactions with the Trustees 
had received feedback for providing administrative 
assistance to Trustees in monitoring various activities of 
the AMCs.

4.  In view of the above, in addition to the above mentioned 
provisions, it has been decided that –

 4.1. Trustees shall appoint a dedicated officer having 
professional qualification and minimum 5 years of 
experience in finance and financial services related 
field.

 4.1.1. The officer so appointed, shall be employee of the 
Trustees and directly report to the Trustees.

 4.1.2. The scope of work for the said officer shall be 
specified by Trustees from time to time to support 
the role and responsibilities of the Trustees. The 
officer shall accordingly assist the Trustees and 
discharge the activities assigned to him.

 4.1.3. The said officer shall be treated as access person in 
terms of SEBI Circular No. MFD/CIR No.4/216/2001 
dated May 08, 2001.

4.2. Further, Trustees shall have standing arrangements 
with independent firms for special purpose audit and/
or to seek legal advice in case of any requirement as 
identified and whenever considered necessary.

4.3. The expenditure incurred for the above shall be charged 
under the clause 52(b)(iv) “fees and expenses of 
trustees” of SEBI (Mutual Funds) Regulations, 1996.

5.  Notwithstanding the above, the Trustees shall however 
continue to be liable for discharge of various fiduciary 
responsibilities as cast upon them in the SEBI (Mutual 
Funds) Regulations, 1996.

6.  The circular shall be applicable with effect from October 
01, 2020.

7.  This circular is issued in exercise of powers conferred 
under Section 11 (1) of the Securities and Exchange 
Board of India Act, 1992, read with the provisions of 
Regulation 77 of SEBI (Mutual Funds) Regulations, 
1996, to protect the interests of investors in securities 
and to promote the development of, and to regulate the 
securities market.

LAMBER SINGH 
Deputy General Manager

17 Securities and Exchange Board of India 
(International Financial Services Centres) 
Guidelines, 2015 - Amendment

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/MRD2/DCAP/CIR/P/2020/149 dated 07.08.2020] 
Kindly refer to SEBI (IFSC) Guidelines, 2015 which were 
notified by SEBI on March 27, 2015 and SEBI Circular SEBI/
HO/CIR/P/2017/85 dated July 27, 2017.
2.  In order to further streamline the operations at IFSC, 

based on consultations held with the stakeholders, it 
has been decided to amend clause 4 (2) of SEBI (IFSC) 
Guidelines, 2015 to read as follows:

 “4. 2A) Eligibility and shareholding limit for clearing 
corporations desirous of operating in IFSC

 Any Indian recognized stock exchange or clearing 
corporation, or, any recognized stock exchange or 
clearing corporation of a foreign jurisdiction shall form a 
subsidiary to provide the services of clearing corporation 
in IFSC wherein at least fifty one per cent. of paid up 
equity share capital is held by such stock exchange or 
clearing corporation.

 2B) The remaining share capital may be acquired or 
held by any other person (whether Indian or of foreign 
jurisdiction) and such person shall not at any time, directly 
or indirectly, either individually or together with persons 
acting in concert, acquire or hold more than five per cent 
of the paid up equity share capital in a recognised clearing 
corporation in IFSC, subject to applicable law:

Provided further that

 i)  any other stock exchange,
 ii)  a clearing corporation,
 iii) a depository,
 iv)  a banking company,
 v)  an insurance company, whether Indian or of foreign 

jurisdiction for (i) to (v)
 vi)  a public financial institution of Indian jurisdiction,
 vii)  a foreign commodity derivatives exchange; and
 viii) a bilateral or multilateral financial institution approved 

by the Central Government,

 may acquire or hold, either directly or indirectly, either 
individually or together with persons acting in concert, 
upto fifteen per cent. of the paid up equity share capital of 
such clearing corporation:

 2C) For the purpose of clause 2A) and 2B) above, that 
the provisions of Regulation 19, 19A and 20 of Securities 
Contracts (Regulation) (Stock Exchanges and Clearing 
Corporations) Regulations, 2018 should be, mutatis 
mutandis, complied with”.

SEPTEMBER 2020 | CHARTERED SECRETARY106



FR
O

M
 T

H
E

 G
O

V
E

R
N

M
E

N
T

3.  This circular is issued in exercise of powers conferred 
under Section 11 (1) of the Securities and Exchange 
Board of India Act, 1992, to protect the interests of 
investors in securities and to promote the development 
of, and to regulate the securities market. This circular is 
available on SEBI website at www.sebi.gov.in.

AMIT TANDON 
General Manager

18 Administration and Supervision of Investment 
Advisers

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/IMD/DF1/CIR/P/2020/148 dated 06.08.2020] 

1.  SEBI, vide Circular SEBI/HO/MRD/DSA/CIR/P/2016/113 
dated October 19, 2016, allowed registered Investment 
Advisers (IAs) to use infrastructure of the stock exchanges 
to purchase and redeem MF units directly from Asset 
Management Companies on behalf of their clients.

2.  As per Regulation 14 of the SEBI (Investment Advisers) 
Regulations 2013 (hereinafter referred to as “IA 
Regulations”), SEBI can recognize any body/body 
corporate for the purpose of regulating IAs. It further 
provides that SEBI may, at the time of recognition of such 
body or body corporate, delegate administration and 
supervision of IAs to such body or body corporate on such 
terms and conditions as may be specified.

3.  Further, the second proviso to Regulation 38 (2) of the 
Securities Contracts (Regulation) (Stock Exchanges 
and Clearing Corporations) Regulations, 2018 states, 
inter alia, that a recognized stock exchange may engage 
in activities, whether involving deployment of funds or 
otherwise that are unrelated or not incidental to its activity 
as a stock exchange, through a separate legal entity and 
subject to approval of the Board.

4.  Considering the growing number of registered investment 
advisers and the above mentioned provisions, it is 
decided to recognize a wholly-owned subsidiary of the 
stock exchange (stock exchange subsidiary) to administer 
and supervise IAs registered with SEBI.

 A.  Criteria for grant of recognition- The recognition of 
stock exchange subsidiary, in terms of the aforesaid 
Regulation 14, shall be based on the eligibility of the 
parent entity, i.e. the stock exchange, for which the 
following eligibility criteria is laid down:

  i.  Number of years of existence: Minimum 15 years
  ii.  Stock exchanges having a minimum networth of 

INR 200 crores
  iii.  Stock exchanges having nation-wide terminals
  iv.  Investor grievance redressal mechanism 

including Arbitration

  v.  Capacity for investor service management 
gauged through reach of Investor Service 
Centers (ISCs)- Stock exchanges having ISCs in 
at least 20 cities

 B.  Setting up of requisite systems by stock 
exchanges for the purpose-

  i.  The stock exchange shall either form a 
subsidiary or designate an existing subsidiary for 
the purpose of regulating IAs.

  ii.  The subsidiary shall include in its MoA, AoA and 
bye-laws, requisite provisions to fulfil the below 
mentioned responsibilities.

  iii. The subsidiary shall put in place systems/
process for grievance redressal, administrative 
action against IAs, governing IAs, maintaining 
data, sharing of information with SEBI etc.

  iv. The subsidiary shall have the necessary 
infrastructure like adequate office space, 
equipment and manpower to effectively 
discharge the below mentioned activities. 
Infrastructure may be shared with other group 
entities where required.

 C.  Responsibilities of subsidiary of a stock 
exchange- The subsidiary of a stock exchange shall 
have following responsibilities:

  i.  Supervision of IAs including both on-site and 
offsite

  ii.  Grievance redressal of clients and IAs
  iii.  Administrative action including issuing warning 

and referring to SEBI for enforcement action
  iv.  Monitoring activities of IAs by obtaining periodical 

reports
  v.  Submission of periodical reports to SEBI
  vi.  Maintenance of database of IAs
5.  The stock exchanges, fulfilling the criteria stated at para 4 

(A) above, may submit the detailed proposal incorporating 
requisite systems stated at para 4 (B) and mechanism to 
discharge responsibilities, to SEBI within 30 days from the 
date of this circular.

6.  This circular is issued in exercise of powers conferred 
under Section 11(1) of the Securities and Exchange 
Board of India Act, 1992 read with Regulation 14(2) of 
IA Regulations to protect the interests of investors in 
securities and to promote the development of, and to 
regulate the securities market.

7.  The circular is available on SEBI website at www.sebi.gov.
in under the categories “Info for – Investment Advisers” 
and “Legal framework - Circulars.” 

NAVEEN SHARMA 
General Manager

19 Securities and Exchange Board of India 
(Employees’ Service)) (Amendment) 
Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/ 
LAD-NRO/GN/2020/26 dated 05.08.2020] 

In exercise of the powers conferred by section 30 of the 
Securities and Exchange Board of India Act, 1992 (15 of 
1992), the Board hereby makes the following regulations to 
further amend the Securities and Exchange Board of India 
(Employees' Service) Regulations, 2001, namely, -

CHARTERED SECRETARY | SEPTEMBER 2020 107



FR
O

M
 T

H
E

 G
O

V
E

R
N

M
E

N
T 1.  These regulations may be called the Securities 

and Exchange Board of India (Employees' Service) 
(Amendment) Regulations, 2020.

2.  They shall come into force on the date of their publication 
in the Official Gazette.

3.  In the Securities and Exchange Board of India (Employees' 
Service) Regulations, 2001,–

 (1) after the second proviso to regulation 16(1), third 
proviso shall be inserted, namely,-

“Provided further that an employee working as Junior Secretarial 
Assistant, Junior Accounts Assistant, Junior Library Assistant or 
Junior Engineer, who has completed minimum seven years of 
service and possesses the requisite qualifications for Officer 
Grade A as given in these Regulations, may be considered 
for switch over to Grade A in the Officer cadre against the 
vacancies, which shall be within the overall 10% vacancies as 
mentioned in the second proviso and as may be notified by the  
Competent

Authority subject to such employee qualifying in the 
departmental test conducted by the Competent Authority or by 
an outside agency engaged by the Board and interview to be 
conducted by the Competent Authority for this purpose.”

AJAY TYAGI 
CHAIRMAN

complete details are not published here for want of space. For complete details 
readers may log on to www.sebi.gov.in

20 Securities and Exchange Board of India 
(Listing Obligations and Disclosure 
Requirements) (Second Amendment) 
Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/ 
LAD-NRO/GN/2020/25 dated 05.08.2020] 

In exercise of the powers conferred by section 11, sub-section 
(2) of section 11A and section 30 of the Securities and Exchange 
Board of India Act, 1992 (15 of 1992) read with section 31 of the 
Securities Contracts (Regulation) Act, 1956 (42 of 1956), the 
Board hereby makes the following regulations to further amend 
the Securities and Exchange Board of India (Listing Obligations 
and Disclosure Requirements) Regulations, 2015, namely:-

1.  These regulations may be called the Securities and 
Exchange Board of India (Listing Obligations and 
Disclosure Requirements) (Second Amendment 
Regulations, 2020.

2.  They shall come into force on the date of their publication 
in the Official Gazette.

3.  In the Securities and Exchange Board of India (Listing 
Obligations and Disclosure Requirements) Regulations, 
2015,- 

I. In regulation 42,-
 a.  in sub-regulation (1), the words and symbols “to 

all the stock exchange(s) where it is listed for the 
following purposes:”, shall be substituted with the 
words and symbols “for the following events to all the 
stock exchange(s) where it is listed or where stock 

derivatives are available on the stock of the listed 
entity or where listed entity’s stock form part of an 
index on which derivatives are available:”

 b.  in sub-regulation (1), the existing clause (e), shall be 
substituted with the following, namely,-

  “(e) corporate actions like mergers, de-mergers, 
splits, etc;”

AJAY TYAGI 
CHAIRMAN

21 Grievance Resolution between listed entities 
and proxy advisers

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
HO/CFD/CMD1/CIR/P/2020/119 dated 04.08.2020] 

1.  Regulation 4(2)(a) of the SEBI (Listing Obligations and 
Disclosure Requirements) Regulations, 2015 (‘LODR’) casts 
certain obligations on listed entities to protect and facilitate 
the exercise of the rights of shareholders, including:

 a.  right to participate in, and to be sufficiently informed of, 
decisions concerning fundamental corporate changes,

 b.  opportunity to participate effectively and vote in general 
shareholder meetings,

 c.  effective shareholder participation in key corporate 
governance decisions, such as the nomination and 
election of members of board of directors and

 d.  exercise of ownership rights by all shareholders, 
including institutional investors.

2.  Proxy advisors, over the past few years, have played a 
key role in enabling shareholders to effectively participate 
in corporate governance decisions and thus, furthering the 
achievement of the above objectives. Proxy advisors provide 
advice to institutional investors / shareholders of a listed 
entity, in relation to exercise of their rights in the company 
including voting recommendation on agenda items. However, 
due to the inherent nature of the work, it is probable that 
proxy advisors and listed entities may have different views on 
any agenda item of the listed entity leading to grievances.

3.  In order to facilitate resolution of such grievances of listed 
entities against SEBI registered proxy advisors, the listed 
entities may approach SEBI. SEBI will examine the matter for 
non-compliance by proxy advisors with the provisions of the 
Code of Conduct under regulation 24(2) read with regulation 
23(1) of the SEBI (Research Analyst) Regulations, 2014 and 
the procedural guidelines for proxy advisors issued vide SEBI 
circular no. SEBI/HO/IMD/DF1/CIR/P/2020/147 dated August 
03, 2020.

4.  The provisions of this Circular shall be applicable with effect 
from September 01, 2020.

5.  This Circular is issued in exercise of the powers conferred 
under Section 11(1) of the Securities and Exchange Board of 
India Act, 1992 read with Regulation 101 of the SEBI (Listing 
Obligations and Disclosure Requirements) Regulations, 
2015.

6.  This Circular is available at www.sebi.gov.in under the link 
“Legal�Circulars”. The recognized stock exchanges are 
advised to disseminate the contents of this Circular on their 
website.

PRADEEP RAMAKRISHNAN 
General Manager
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1. Where can I find a copy of the ICSI UDIN Amnesty 
Scheme, 2020?

 A copy of the ICSI UDIN Amnesty Scheme – 2020 may be 
downloaded from the ICSI UDIN portal https://stimulate.icsi.
edu/udin/

2. How do I make an application / online request under the 
Amnesty Scheme?

 There is no formal application to be made under the scheme. 
The member shall login to the UDIN portal and click on the 
Amnesty Scheme icon and select the UDIN to be modified / 
revoked from the UDIN Register. 

3. What are the opening and closing dates for the Amnesty 
Scheme?

 The Amnesty Scheme shall be open from 1st September, 
2020 and shall close on 30th September, 2020.

4. Is there any limit on the number of UDINs that can be 
modified / revoked under the Amnesty Scheme?

 There is no limit on the number of UDINs that can be 
modified / revoked under the scheme. However, one UDIN 
can only be modified once.

5. In how much time will the application under the Amnesty 
Scheme be processed?

 The scheme operates in the ‘STP’ mode. Accordingly, the 
UDIN data will be updated on realtime basis and Register of 
UDIN shall be updated accordingly.

6. Will I get any confirmation about the modified UDIN 
from the Institute?

 Yes, the member will receive an auto-generated email after 
the online application is successful.

7. Do I need to intimate the client about modifications in 
data associated with UDIN?

 It is advisable to intimate the client about the modifications 
availed under this scheme. However, the UDIN details are 
available for verification by any stakeholder at the UDIN 
portal. 

8. Will I be able to remodify the details under the Amnesty 
Scheme at multiple occasions?

 All UDINs generated till 30th September, 2020 shall be 
available for modification under the scheme. However, a 
particular UDIN can be modified only once. 

9. What all details shall be open for rectification / 
modification under the scheme?

 The following details shall be open for rectification / 
modification:

  a. Name of the Company / Client
  b. CIN/PAN / Aadhar Number 
  c. Financial Year 
  d. Document Type 
  e. Document Description
  f. Date of Signing 
10. Can UDIN itself be changed / modified?
 UDIN once generated cannot be changed or modified. It can 

only be revoked.
11. What are the essential features of the Amnesty Scheme?
 The amnesty scheme would enable the members to –
  i. Generate the UDINs in respect of Certificate / Report 

/ Form / Other Documents certified by them and the 
UDIN has not been generated as yet.

  ii Rectify the particulars of UDIN recorded at the time 
of generation, such as Name of the Client, PAN / 
CIN / Aadhar of the Client, Date of Signing, selection 
of Certificate / Report / Form  / Other document, 
Financial Year.

  iii Revoke unutilized UDINs.
12. Will I be provided any immunity from any misconduct 

proceedings for non-compliance with the UDIN 
Guidelines if I apply for amnesty under the scheme?

 The Practicing Company Secretary applying under ICSI 
UDIN Amnesty Scheme, 2020 shall be granted immunity 
from the applicability of the provisions of para 8 of the UDIN 
Guidelines in respect of the UDINs for which request under 
this Amnesty Scheme has been made and disciplinary 
proceedings shall not be initiated or entertained in this 
respect. 

13. Will I be liable for misconduct proceedings for non-
compliance with the UDIN Guidelines if I do not apply 
under the scheme?

 On the conclusion of the Scheme, the Institute may 
initiate necessary disciplinary action under the Company 
Secretaries Act, 1980 read with First Schedule and Second 
Schedule to the Company Secretaries Act, 1980 against the 
members who have not availed this Scheme and have failed 
to comply with the provisions of the UDIN Guidelines.

14. What is the fee for making an application under the 
scheme?

 No fees shall be charged for the purpose of this application. 
15. Who can make an application under this scheme?
 Any Practising Company Secretary who has failed to comply 

with the UDIN Guidelines and is willing to rectify the default 
as permitted within the purview of the Scheme.

16. Do I need to specify the reasons for making modification 
in UDIN?

 Yes, the member needs to specify the suitable reasons at 
the time of making modification under the scheme.

17. Will my data provided under the amnesty scheme be 
kept confidential?

 Yes, the details uploaded by the PCS under this Amnesty 
Scheme shall remain confidential and not be construed as 
“information” under the Right to Information Act, 2005.

18. If I have not generated the UDIN earlier, can it be 
generated now?

 In case(s) where the UDIN has not been generated, it will 
be mandatory to generate the UDIN before filing the request 
under this Scheme.

19. It is possible to reactivate the UDIN which has been 
revoked?

 No. Only active UDIN are eligible for rectification under the 
UDIN Amnesty Scheme. UDIN once revoked shall not be 
reactivated.

20. Can the Name and/or CIN of the Client be altered in the 
UDIN?

 Only inadvertent typographical errors may be rectified to the 
extent that the identity of the client is not altered.

FAQs on ICSI UDIN Amnesty Scheme, 2020
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1. The Council of the Institute of Company Secretaries of 
India (hereinafter referred to as ‘the Council’)  in its 261st 
(Special) Meeting held on 27th June, 2019 issued the ICSI 
Unique Document Identification Number (UDIN) Guidelines, 
2019 (hereinafter referred to as ‘the UDIN Guidelines’). It is 
applicable only to Practising Company Secretaries (hereinafter 
referred to as ‘PCS’).

2. The objective of  the UDIN Guidelines is to:-
 a. enable the stakeholders to verify the authenticity of 

various documents certified by Company Secretaries in 
Practice;

 b. prevent counterfeiting of various attestations /
certifications;

 c. provide ease of maintaining the Register of Attestation / 
Certification services rendered by practicing members;

 d. ensure compliance of the Guidelines issued by the 
Institute w.r.t ceilings on the number of the various 
certification /attestation services that may be rendered by 
the practitioners;

 e. auto-prefill details of Certification / Attestation services 
rendered by practicing members in the form for renewal 
of Certificate of Practice.

3. The UDIN Guidelines were amended by the Council in its 263rd 

Meeting held on 23rd September, 2019 and have been further 
amended by the Council in its 269th (Adjourned) Meeting held 
on 13th July, 2020. 

4. A copy of the latest amended UDIN guidelines may be 
downloaded from the UDIN Portal (https://stimulate.icsi.edu/
udin/) of the Institute.

5. Para 3 of the UDIN Guidelines provides the list of professional 
services in respect of which generation of UDIN is mandatory. 
Institute has received requests from the members on account of 
failure to generate the UDIN at the time of signing of Certificate 
/ Report / Form / Other Documents or for inadvertently 
mentioning some wrong particulars due to typographical errors 
or otherwise. Similarly, few of the members could not revoke 
the UDIN generated but not utilised within 7 days of such 
generation.

6. As per Para 5(viii) of the UDIN Guidelines every PCS shall 
generate UDIN at the time of signing of Certificate / Report / 
Form / Other Documents or seven days in advance to the date 
of such signing as above. There is no provision to generate 
UDIN after the date of signing of the Certificate / Report / Form 
/ Other Documents is over. This is the affirmation and credibility 
of the UDIN mechanism introduced by the ICSI.

7. Any non-compliance of the UDIN Guidelines makes the 
defaulting PCS liable for action under the Company Secretaries 
Act, 1980 read with First Schedule and Second Schedule to 
the Company Secretaries Act, 1980 for such non-compliance, 
in accordance with para 8 of the UDIN Guidelines.

8. In terms of the first proviso to Para 5 of the UDIN Guidelines, 
the PCS Committee is authorised to frame standard operating 
procedures and modalities or any scheme due to any specific 
circumstances to condone the delay on such terms and 
conditions as it may deem fit and proper and in case of such 

ICSI UDIN Amnesty Scheme, 2020 
under ICSI Unique Document Identification 

Number (UDIN) Guidelines, 2019

condonation, the PCS shall not be liable for consequences of 
violation as mentioned in Para 8 of the UDIN Guidelines. 

9. The PCS Committee of the Council of ICSI at it’s 90th Meeting 
held on 20th August, 2020 considered that being the first year 
of the applicability and thereafter due to global pandemic 
COVID-19 followed by subsequent lockdown situation and 
reasons beyond control like cyclone / floods / rains or any 
other natural calamity leading to power failure or loss of stable 
internet connectivity there have been genuine cases where 
default has happened and the defaulting PCS are willing to 
rectify the default and disclose the details and hence a UDIN 
Amnesty Scheme be released wherein a PCS may:

 i. Generate the UDINs missed earlier, 
 ii. Rectify the UDIN details recorded at the time of generation,
 iii. Revoke the UDINs not used.
10. In case(s) where the UDIN has not been generated, it  will 

be mandatory to generate the UDIN before filing the request 
under this Scheme.

11. The online request window will be open on 1st September, 
2020 and shall remain active upto 30th September, 2020. 

12. All UDINs generated from the effective date of the UDIN 
Guidelines upto 30th September, 2020 shall be eligible for the 
purpose of this application.

13. A PCS may revoke or modify a UDIN only once. Separate 
online request(s) have to be made for more than one UDIN.

14. Only active UDIN are eligible for rectification under the UDIN 
Amnesty Scheme. UDIN once revoked shall not be reactivated.

15. The PCS applying under ICSI UDIN Amnesty Scheme, 
2020 shall be granted immunity from the applicability of the 
provisions of para 8 of the UDIN Guidelines in respect of the 
UDINs for which request under this Amnesty Scheme has 
been made and disciplinary proceedings shall not be initiated 
or entertained in this respect. 

16. The process of application is completely online and in straight 
through process mode at the UDIN Portal (https://stimulate.
icsi.edu/udin/) of the Institute.

17. Upon successfully submitting request an auto confirmation mail 
will be sent to the PCS for record and future communication.

18. The modified details will henceforth be shown in the master data 
/ Register of UDINs available after login on the UDIN portal. 

19. No fees shall be charged for the purpose of this application. 
20. It is a One Time Amnesty Scheme which has been introduced 

considering the various factors acting together in the recent 
times and does not in any way create a precedent for future.

21. On the conclusion of the Scheme, the Institute may initiate 
necessary disciplinary action under the Company Secretaries 
Act, 1980 read with First Schedule and Second Schedule to 
the Company Secretaries Act, 1980 against the PCS who have 
not availed this Scheme and have failed to comply with the 
provisions of the UDIN Guidelines.

22. The details uploaded by the PCS under this Amnesty Scheme 
shall remain confidential and not be construed as “information” 
under the Right to Information Act, 2005.
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Institute
News

MEMBERS RESTORED DURING THE MONTH OF JULY 
2020

SL. 
NO

NAME MEMBNO REGION

1 CS YAMINI TAORI ACS - 50717 WIRC
2 CS RAJLAXMI RAJEEV 

KALE
ACS - 36809 WIRC

3 CS SUSHMITA YADAV   ACS - 44331 WIRC
4 CS GODA RAGHAVAN   ACS - 34647 SIRC
5 CS RAJESH CHOUDHARY   ACS - 28595 NIRC
6 CS SRIDHAR RENGAN   ACS - 5563 WIRC
7 CS GOVIND KUMAR SETH   ACS - 29464 NIRC
8 CS BIKASH PRASAD   ACS - 32137 SIRC
9 CS UDAY MADHUKAR 

KAPURE
ACS - 2576 WIRC

10 CS MANOJ KUMAR 
AGGARWAL   

ACS - 6652 NIRC

11 CS PRANALI   DHUMAL ACS - 25564 F/WIRC
12 CS RITU GARG   ACS - 46250 NIRC
13 CS  S HARIHARAN   ACS - 317 SIRC
14 CS ASHA SAMPATH   ACS - 8987 SIRC
15 CS JAY JUGAL KISHOR 

GUJRAL   
ACS - 46922 WIRC

16 CS MAHIMA SURI   ACS - 31768   NIRC
17 CS PREETI GARODIA   ACS - 23702  EIRC
18 CS KUNJAN MADHUSUDAN 

CHOKSI   
ACS - 16974 WIRC

19 CS PUNEET SHAH   ACS - 29960 EIRC
20 CS MANOJ JAGDISH 

MALHOTRA
ACS - 3351 NIRC

21 CS SHARMA RACHANA   ACS - 26593 F/SIRC
22 CS PALLAVI SACHDEVA   ACS - 10101 WIRC
23 CS RAJNEESH THAKUR   ACS - 32428   NIRC
24 CS SHEETAL SALUJA   ACS - 23644 F/NIRC
25 CS DEEPA OMPRAKASH 

BHATIA
ACS - 22026 F/WIRC

26 CS SUDHAKAR AWASTHI   ACS - 4652 NIRC
27 CS HARLEEN OBEROI ACS - 18303 NIRC
28 CS NEERAJ MITTAL ACS - 8399 NIRC
29 CS CHARU  AGGARWAL ACS - 32157 NIRC
30 CS DAMODAR SOHANLAL  

BALDUWA
ACS - 12631 WIRC

31 CS ANJU  PRAJAPAT ACS - 49230 NIRC

32 CS AAKRITI AHUJA   ACS - 34012 NIRC
33 CS SHILPA SACHDEVA   ACS - 16125 NIRC
34 CS GUNJAN CHARAYA   ACS - 37331 NIRC
35 CS  SWAMINATHAN K ACS - 38751 SIRC
36 CS PREET DEEP SINGH   ACS - 35318 NIRC
37 CS AYESHA SIDDIQUE   ACS - 46315 EIRC
38 CS ACHINT KAPUR   ACS - 41207 NIRC
39 CS SURYA PRAKASH 

SAMSUKHA   
ACS - 12009 NIRC

40 CS  BHARAT MISHRA   ACS - 35437 NIRC
41 CS RAGHUNATH P ACS - 53603 SIRC
42 CS BALAKRISHNAN   

VIJAYAN
ACS - 18058 SIRC

43 CS  AITIPAMULA ARAVIND   ACS - 17783 SIRC
44 CS  RAJENDRA KUMAR 

SALECHA   
ACS - 2992 NIRC

45 CS N VISVANATHAN   ACS - 49927 SIRC
46 CS SHARAD TYAGI   ACS - 9044 NIRC
47 CS BIRAJKUMAR 

HASMUKHLAL PANCHOLI
ACS - 34135 WIRC

48 CS GULAB CHAND 
AGARWAL   

ACS - 10737 NIRC

49 CS RUPANSHI DUBEY   ACS - 32274 WIRC
50 CS SONAM JAIN   ACS - 28153 NIRC
51 CS MEGHA WALIA   ACS - 27196 NIRC
52 CS SARITA SHARMA   ACS - 30894 NIRC
53 CS SURABHI TULSYAN   ACS - 16742 SIRC
54 CS MEGHAL HEMENDRA 

MEHTA   
ACS - 29694 WIRC

55 CS ANANYA GANGULY ACS - 12934 SIRC

CERTIFICATE OF PRACTICE SURRENDERED DURING 
THE MONTH OF JULY 2020

SL. 
NO

NAME MEMBNO COP 
NO

REGION

1 CS VIVEK BHATIA ACS - 
27563

12784 NIRC

2 CS CHETAN RAMANLAL 
SHAH

FCS - 2703 4253 WIRC

3 CS NISHI JAYANTILAL 
JAIN

ACS - 
44254

23022 WIRC

4 CS ARPITA JAIN ACS - 
53577

21123 NIRC

5 CS RAKHI SINGH FCS - 9784 22901 NIRC
6 CS MAYURI AJAY 

DESHPANDE
ACS - 
48370

20757 WIRC

7 CS TAPASYA RAKHECHA ACS - 
33531

22843 EIRC

8 CS KANDHANATHAN 
RAMESH

ACS - 
22101

19776 SIRC

9 CS KANDHANATHAN 
RAMESH

ACS - 
22101

19776 SIRC

10 CS PRASSAN 
NAVINKUMAR SINHA

ACS - 
28105

18822 NIRC
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11 CS KOMAL PRASHANT 

BHAGAT
ACS - 
49751

21965 WIRC

12 CS ANKITA 
MAHESHWARI

ACS - 
59005

22313 NIRC

13 CS VIDHI BHAVESH 
CHITALIA

ACS - 
58895

22904 WIRC

14 CS SHRUTI PANDEY ACS - 
34796

21408 NIRC

15 CS NITIKA SEHRAWAT ACS - 
58500

22258 NIRC

16 CS ISHWAR DUTT 
KALRA

FCS - 4286 11847 NIRC

17 CS PRIYANKA 
VIJAYKUMAR 
SINGRODIA

ACS - 
50300

18485 WIRC

18 CS ABHIRAJ SINGH 
RANA

ACS - 
62215

23147 WIRC

19 CS RACHURI 
CHANDANA

ACS - 
39472

18315 SIRC

20 CS MANISHA SHYAM 
LONARE

ACS - 
40718

21868 WIRC

21 CS SALONI PATNI ACS - 
54095

20355 WIRC

22 CS SAGAR 
MANSUKHBHAI THANKI

ACS - 
47468

18155 WIRC

23 CS VARADHARAJAN 
ABHINAYA

ACS - 
56919

21714 SIRC

24 CS ANKITA GUPTA ACS - 
50166

22541 NIRC

25 CS CHESHTA SHARMA ACS - 
60506

22678 NIRC

26 CS GIRIRAJ JOSHI ACS - 
30646

11203 NIRC

27 CS HIMANSHU GOYAL ACS - 
34416

22552 NIRC

28 CS DIVYANI JAIN ACS - 
36674

13812 NIRC

29 CS SAMIKSHA 
KHANDELWAL

ACS - 
32023

13666 NIRC

30 CS SADANAND SITARAM 
LAD

ACS - 
19899

19756 WIRC

31 CS SADANAND SITARAM 
LAD

ACS - 
19899

19756 WIRC

32 CS SADANAND SITARAM 
LAD

ACS - 
19899

19756 WIRC

33 CS SADANAND SITARAM 
LAD

ACS - 
19899

19756 WIRC

34 CS SADANAND SITARAM 
LAD

ACS - 
19899

19756 WIRC

35 CS VIVEK KUMAR 
SHARMA

ACS - 
33340

12679 NIRC

36 CS JASLEEN KAUR ACS - 
55304

22558 NIRC

ATTENTION!

For latest admission of Associate and Fellow Members, Life Members of Company Secretaries Benevolent 
Fund (CSBF), Licentiates and issuance of Certificate of Practice, kindly refer to the link https://www.icsi.edu/
member 

Chartered Secretary deeply regrets to record the sad 
demise of the following Members: 
CS Shree Mohan Kothari (18.08.1964 – 22.07.2020), a 
Fellow Member of the Institute from Kolkata.
CS Kakkanattu Philip Thomas (07.01.1951 – 
14.07.2020), a Fellow Member of the Institute from 
Ernakulam.
CS M Ranganathan (02.06.1954 – 09.07.2020), an 
Associate Member of the Institute from Nilgiris.
CS Maxim Joseph (05.01.1930 – 26.12.2019), a Fellow 
Member of the Institute from Coimbatore.
CS B Bhagwat (18.05.1921 – 02.05.2020), a Fellow 
Member of the Institute from Pune.
CS Ram Kishore Gupta (18.12.1938 – 09.06.2020), a 
Fellow Member of the Institute from Kanpur.
May the Almighty give sufficient fortitude to the bereaved 
family members to withstand the irreparable loss.
May the departed souls rest in peace.

OBITUARIES

The CD containing List of Members of ICSI as on 1st April, 
2020 is available in the Institute on payment of Rs. 295/-* 
for members and Rs. 590/-* for non-members (*including 
GST@18%). Request along with payment may please be 
sent to Joint Secretary, Directorate of Membership, ICSI 
House, C-36, Sector-62, Noida - 201309. For queries if 
any, please write to member@icsi.edu   
For specific assistance raise a ticket at http://support.icsi.
edu 

The Institute has brought out a CD containing List of 
Members holding Certificate of Practice of the Institute 
as on 31st March 2020. The CDs are available at Noida 
office of the Institute and will be provided free of cost to 
the members holding Certificate of Practice on receipt of 
request. Request may please be sent to the Directorate 
of Membership  at e-mail id: member@icsi.edu

MEMBERS HOLDING CERTIFICATE OF PRACTICE

ATTENTION MEMBERS
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AND CERTIFICATE OF PRACTICE FEE FOR FY 2020-2021

Team ICSI is always at your service. Reach us at http://support.icsi.edu
Common problems and their solutions when paying annual membership fees the PDF & PPT is available at https://

www.icsi.edu/contact-us/faq/ & https://www.icsi.edu/whats_new_icsi/
The annual membership and certificate of practice fee for FY 2020-21 has become payable w.e.f. 1st April, 
2020, the last date for receiving both payment has been extended till 30th September, 2020 without additional 
Restoration and Entrance fees.
The membership and certificate of practice fee payable is as follows:

Particulars Associate 
(admitted till 31.03.2019)

Associate 
(admitted on or after 01.04.2019)

Fellow

Annual Membership fee* Rs. 2950 Rs. 1770 Rs. 3540
Certificate of Practice fee* Rs. 2360 Rs. 1770 Rs. 2360

* Fee includes GST@18%.
A member who is seventy years and above in age pays only 25% while a physically challenged member pays only 50% 
of the Associate/Fellow Annual Membership fee as per The Company Secretaries (Amendment) Regulations, 2020.

MODE OF REMITTANCE OF FEE

The fee can be remitted ONLINE only using Institute’s website www.icsi.edu through the member login portal https://
www.icsi.in/student/Login.aspx entering Username and Password, selecting option Manage Account and  then  
Annual Membership Fee. User Name is the ACS / FCS number e.g. A12345 / F12345. Payment through other 
modes is not accepted.
Members not having Password can retrieve it if their email id & mobile number is registered with the Institute, otherwise 
the member needs to make a request for providing Password on http://support.icsi.edu attaching a scanned copy of 
Photo ID proof. 
The following be kindly noted/ensured before making online payment of fee: 
1.  Non-CoP holders need to register for eCSIN if not registered yet.
2.  CoP holders need to register for UDIN if not registered yet.
3.  Declaration of PAN & Aadhaar is required. 
4.  Members are required to verify and update their address and contact details as required under Regulation 3 of 

the CS Regulations, 1982 amended till date.
5.  Declaration of GSTIN (optional) is required if one wants to claim GST Input Tax Credit. If GSTIN is not given, it 

will not be reflected in fee receipt.
6.  The fee is calculated by the system including GST@18%. 
7.  CoP holders can pay CoP renewal fee alongwith the annual membership fee or separately after having paid the 

annual membership fee first.
8.  Submission of online Form-D is a pre-requisite for CoP holders.

For more details, kindly refer to FAQs (Link is available on home page of www.icsi.edu at top right corner) Point 
6-16 (about membership fee), 20-26 (about CoP fee) and 88-92 (about PCH) at the link: https://www.icsi.edu/media/
webmodules/FAQ_Pertains_Membership.pdf

Team ICSI

ATTENTION!

For members login 
portal https://www.icsi.
in/student/Login.aspx

For any further assistance, 
we are available to help you 
at http://support.icsi.edu

If you are looking for job, please 
register at ICSI Placement 
Portal https://placement.icsi.edu 
to apply for Jobs
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LIST OF PEER REVIEWED UNITS DURING AUGUST, 2020

Sl. No. Name of the Practice Unit City Year of Review Certificate No.
1 M/s. MSN Associates Pune 2018-19 778/2020
2 Ms. Dipti Chandratre Nashik 2018-19 827/2020
3 M/s. Atiuttam Singh & Associates New Delhi 2019-20 828/2020
4 M/s. G.V. and Associates Coimbatore 2019-20 829/2020
5 Mr. Kinjal Shah Ahmedabad 2018-19 830/2020
6 M/s. Pinchaa & Co. Jaipur 2018-19 832/2020
7 M/s. Shahs & Associates Ahmedabad 2018-19 833/2020
8 M/s. M. Sancheti & Associates Jaipur 2018-19 834/2020
9 M/s. Sanjay Somani & Associates Bhilwara 2018-19 835/2020

10 M/s. Ashok Kr. Singla & Associates Ludhiana 2019-20 836/2020
11 Mr. Akash Jain Agra 2019-20 838/2020
12 M/s. Anil Agrawal & Associates Raipur  2018-19 839/2020
13 M/s. C V Kulkarni & Co. Pune 2019-20 840/2020
14 M/s. P. Pincha & Associates Jaipur 2018-19 841/2020
15 Mr. G. Porselvam Chennai 2018-19 843/2020
16 M/s. Vasisht & Associates New Delhi 2019-20 844/2020
17 M/s. Shashikala Rao & Co. Mumbai 2018-19 845/2020
18 M/s. Mukesh Parakh & Associates Nagpur 2019-20 846/2020
19 M/s. Rinkesh Gala & Associates Mumbai 2019-20 847/2020
20 M/s. Rajiv Khosla & Associates Ghaziabad 2019-20 848/2020
21 M/s. R.C. Sharma & Associates Jaipur 2018-19 849/2020
22 M/s. KCG & Associates New Delhi 2019-20 850/2020
23 M/s. Brij Agnihotri & Associates Chandigarh 2019-20 851/2020
24 M/s. Pramod Kothari & Co. Noida 2019-20 852/2020
25 M/s. Amit Agrawal & Associates Delhi 2019-20 853/2020
26 M/s. Vishwas Sharma & Associates Ahmedabad 2018-19 854/2020
27 Mr. Subhash Kishan Kandrapu Secunderbad 2018-19 855/2020
28 M/s. Anshul Jain & Associates Delhi 2019-20 856/2020
29 Mr. A C Saravan Coimbatore 2019-20 857/2020
30 Mr. Sachin Sadashiv  Kulkarni Pune 2019-20 858/2020
31 Mr. Rohit Shantilal Dudhela Ahmedabad 2019-20 859/2020
32 M/s. Dhoundiyal Atma & Associates Mumbai 2018-19 860/2020
33 M/s. M. Agarwal & Associates Bareilly 2019-20 861/2020
34 M/s. Hemant Singh & Associates New Delhi 2019-20 862/2020
35 M/s. Khandelwal Devesh & Associates Ahmedabad 2018-19 863/2020
36 M/s. Kapoor & Ved Ahmedabad 2018-19 864/2020
37 M/s. PDB & Co. Pune 2018-19 865/2020
38 M/s. Girish V Thakkar & Co. Ahmedabad 2019-20 866/2020
39 M/s. Sunil M. Dedhia & Co. Mumbai 2019-20 867/2020
40 M/s. R. Chouhan and Associates Jaipur 2018-19 868/2020
41 M/s. Anjan Kumar Roy & Co. Kolkata 2019-20 869/2020
42 M/s. Anil Jani & Co. Mumbai 2019-20 870/2020
43 M/s. Surendra Kanstiya Associates Mumbai 2019-20 871/2020
44 M/s. Vishal Dewang and Associates Surat 2018-19 872/2020
45 Mr. Sanjiv Kumar Goel Chandigarh 2019-20 873/2020
46 M/s. A. N. Kukreja & Co. New Delhi 2019-20 875/2020
47 M/s. Keyul M. Dedhia & Associates Mumbai 2019-20 876/2020
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Documents downloadable from the DigiLocker Platform

The National Digital Locker System, launched by Govt. of India, is a secure cloud based platform for storage, 
sharing and verification of documents and certificates. In the wake of digitization and in an attempt to issue 
documents to all the members in a standard format and make them electronically available on real-time 
basis, the Institute of Company Secretaries of India had connected itself with the DigiLocker platform of 
the Government of India. The initiative was launched on 5th October, 2019 in the presence of the Hon’ble 
President of India. 

In addition to their identity cards and Associate certificates, members can also now access and download 
their Fellow certificates and Certificates of Practice from the Digilocker anytime, anywhere.

How to Access:

•	 Go to https://digilocker.gov.in and click on Sign Up
•	 You may download the Digilocker mobile app from mobile store (Android/iOS)

How to Login:

•	 Signing up for DigiLocker with your mobile number.
•	 Your mobile number is authenticated by an OTP (one-time password).
•	 Select a username & password. This will create your DigiLocker account.
•	 After your DigiLocker account is successfully created, you can voluntarily provide your Aadhaar number 

(issued by UIDAI) to avail additional services.

How to Access your Documents digitally:

On successful validation of credential go to “Pull Documents” in the Issued document section, select the 
partner name “The Institute of  Company Secretaries of India” & document type “Identity Card” and enter the 
document details asked for to fetch the same.
We believe that this initiative shall go a long way in providing ease of access of all documents of our members 
and rendering them just a click away.

SEPTEMBER 2020 | CHARTERED SECRETARY152



G
azette N

otifi
cation

CG-DL-E-28082020-221417

CHARTERED SECRETARY | SEPTEMBER 2020 153



G
az

et
te

 N
ot

ifi
ca

ti
on

2  THE GAZETTE OF INDIA : EXTRAORDINARY    [PART III—SEC. 4] 

THE INSTITUTE OF COMPANY SECRETARIES OF INDIA 
[Statutory Body under an Act of Parliament] 

NOTIFICATION 
New Delhi, the 28th August, 2020 

ICSI No. 1 of August, 2020.—The Council of the Institute of Company Secretaries of India, pursuant to sub-
section (1) of Section 21 of the Company Secretaries Act, 1980, had established the Disciplinary Directorate of the 
Institute of Company Secretaries of India to be headed by the Director (Discipline). 
 

The Council of the Institute of Company Secretaries of India, pursuant to clause (b) of sub-section (1) of 
Section 16 read with sub-section (1) of Section 21 of the Company Secretaries Act, 1980, has designated Shri Ashok 
Kumar Dixit, Joint Secretary as the Director (Discipline) of the Institute of Company Secretaries of India w.e.f. 
1st September, 2020, in place of Ms. Meenakshi Gupta. 
 

The Disciplinary Directorate of the Institute of Company Secretaries of India shall be headed by Shri Ashok 
Kumar Dixit, Joint Secretary w.e.f.  1st September, 2020.  

 

By Order of the Council of the Institute of Company  
Secretaries of India 

ASISH MOHAN, Secy. 

[ADVT.-III/4/Exty./206/2020-21] 
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[ADVT.-III/4/Exty./206/2020-21] 
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Startup India International Engagements

G lobal expansion plays an important role for Indian 
startups to acquire new customers and to validate their 

product or service in other markets. Similarly, India offers 
tremendous possibility for foreign startups owing to its 
robust government-led infrastructure that can power 
global innovations.  Given the importance of global 
markets for Indian startups and vice versa, Startup India 
has had a strong focus on international collaborations 
since its inception. The focus of Startup India has not only 
been on launching soft landing platforms with our global 
counterparts but also on focused programs that allow cross-
border engagement. 

Startup India has 10 international bridges to promote global 
collaboration with India.  A Startup Bridge enables startups, 
investors, incubators, corporates, and aspiring entrepreneurs 
of two countries to connect and provides them with resources 
to expand and become globalized startups. The international 
bridges are bi-directional where the promising startups of 
other countries can also get access to Indian markets and 
vice versa. The bridge acts as a one-stop-shop for all 
stakeholders to promote knowledge exchange and joint 
programs. These bridges are the first point of contact for 
foreign startups entering India and Indian startups expanding 
to foreign markets. These international bridges anchor all 
other startup engagement with our global partners. Salient 
features of these bridges include:

	  Knowledge Exchange: Comprehensive  guides  
and  toolkits  that  assist Startups  in both countries 
to evaluate expansion opportunities and technology 
transfers.   

	 		Networking Opportunities: Enable connections 
among Startups, mentors, investors and incubators 
in relevant sectors from both countries. 

	 		Hosting Joint Programs: From Startup Exchanges 
to Innovation Challenges etc.   the portal is a one-
stop-shop to host all ecosystem programs 

	 		Capacity Building Platform: Access and application 
to  events, competitions   and workshops in both 
countries followed by partnerships with co-working   
spaces and accelerators

Startup India provides handholding and facilitation support to 
Indian startups that are interested in expanding our partner 
countries. Apart from providing support on a case by case 
basis, Startup India also designs and launches targeted global 
programs to further support the startups. These programs are 
conceptualized and framed to allow Indian startups to learn 
about new markets and avail international market access 
opportunities. Some such recently curated programs include 
the Indo–Danish Innovation Series, which is a focused one 
to many mentorship programs covering various essential 
topics to prepare Indian Startups for market expansion. Some 
of these mentorship sessions will be centred around strategic 
planning, go-to-market strategies, structuring organizational 
process, team building. Another recent program, the India-
Sweden Healthcare Innovation Challenge was launched to 
find relevant solutions for a wide array of healthcare issues 
from India. The challenge winners of this program will be 
supported at India-Sweden Healthcare Innovation Centre 
and will be mentored on international markets, facilitating 
connections and collaboration by experts. More such 
programs can be explored on www.startupindia.gov.in 

International expansion for any young startup is not an easy 
task and is thwarted by multiple obstacles. However, Startup 
India team acts as a key facilitator to enable international 
expansion for Indian startups through dedicated knowledge 
support, curated programs and one to one facilitation support.
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NOTIFICATION NO. 62/2020- CENTRAL 
TAX DATED 20TH AUGUST, 2020
In exercise of the powers conferred by section 164 of the 
Central Goods and Services Tax Act, 2017 (12 of 2017), 
the Central Government, on the recommendations of the 
Council, hereby makes the following rules further to amend 
the Central Goods and Services Tax Rules, 2017, namely: -
1.  Short Title and commencement.- (1) These rules may 

be called the Central Goods and Services  Tax (Tenth 
Amendment) Rules, 2020.

 (2)  Save as otherwise provided, they shall come into 
force on the date of their publication in the Official 
Gazette.

2.  In the Central Goods and Services Tax Rules, 2017 
(hereinafter referred to as the said rules), in rule 8, for 
sub-rule (4A), the following sub-rule shall be substituted 
with effect from 01st April, 2020, namely: -

“(4A) Where an applicant, other than a person notified under 
sub-section (6D) of section 25, opts for authentication of 
Aadhaar number, he shall, while submitting the application 
under sub-rule (4), with effect from 21st August, 2020, 
undergo authentication of Aadhaar number and the date of 
submission of the application in such cases shall be the date 
of authentication of the Aadhaar number, or fifteen days from 
the submission of the application in Part B of FORM GST 
REG-01 under sub-rule (4), whichever is earlier.”
3.  In the said rules, in rule 9, with effect from 21st August, 

2020,-
 (i)  in sub-rule (1), for the proviso, the following provisos 

shall be substituted, namely:-
  “Provided that where a person, other than a person 

notified under sub-section (6D) of section 25, fails 
to undergo authentication of Aadhaar number as 
specified in sub-rule (4A) of rule 8 or does not opt 
for authentication of Aadhaar number, the registration 
shall be granted only after physical verification of the 
place of business in the presence of the said person, 
in the manner provided under rule 25:

  Provided further that the proper officer may, for 
reasons to be recorded in writing and with the 
approval of an officer not below the rank of Joint 
Commissioner, in lieu of the physical verification of 
the place of business, carry out the verification of 
such documents as he may deem fit.”;

 (ii) in sub-rule (2), before the Explanation, the following 
proviso shall be inserted, namely: -

  “Provided that where a person, other than a person 
notified under sub-section (6D) of section 25, fails 
to undergo authentication of Aadhaar number as 
specified in sub-rule (4A) of rule 8 or does not opt 
for authentication of Aadhaar number, the notice in 
FORM GST REG-03 may be issued not later than 
twenty one days from the date of submission of the 
application.”; 

 (iii)  in sub-rule (4), for the word, “shall”, the word “may” 
shall be substituted;

 (iv) for sub-rule (5), the following sub-rule shall be 
substituted, namely: -

  “(5) If the proper officer fails to take any action, -
  (a)  within a period of three working days from the date 

of submission of the application in cases where a 
person successfully undergoes authentication of 
Aadhaar number or is notified under subsection 
(6D) of section 25; or

  (b)  within the time period prescribed under the proviso 
to sub-rule (2), in cases where a person, other than 
a person notified under sub- section (6D) of section 
25, fails to undergo authentication of Aadhaar 
number as specified in sub-rule (4A) of rule 8; or

  (c)  within a period of twenty one days from the date 
of submission of the application in cases where a 
person does not opt for authentication of Aadhaar 
number; or

  (d)  within a period of seven working days from the 
date of the receipt of the clarification, information 
or documents furnished by the applicant under 
sub-rule (2), 

   the application for grant of registration shall be 
deemed to have been approved.”.

4.  In the said rules, in rule 25, with effect from 21st August, 
2020, after the words “failure of Aadhaar authentication”, 
the words “or due to not opting for Aadhaar authentication” 
shall be inserted.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-62-central-tax-english-2020.pdf

NOTIFICATION NO. 63/2020- CENTRAL 
TAX DATED 25TH AUGUST, 2020
In exercise of the powers conferred by sub-section (2) of 
section 1 of the Finance (No. 2) Act, 2019 (23 of 2019), the 
Central Government hereby appoints the 1st day of September, 
2020, as the date on which the provisions of section 100 of the 
Finance (No. 2) Act, 2019 (23 of 2019), shall come into force.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-63-central-tax-english-2020.pdf

NOTIFICATION NO. 64/2020- CENTRAL 
TAX DATED 31ST AUGUST, 2020
In exercise of the powers conferred by section 148 of the 
Central Goods and Services Tax Act, 2017 (12 of 2017), the 
Government, on the recommendations of the Council, hereby 
makes the following further amendment in the notification of 
the Government of India in the Ministry of Finance (Department 
of Revenue), No. 21/2019- Central Tax, dated the 23rd April, 
2019, published in the Gazette of India, Extraordinary, Part II, 
Section 3, Sub-section (i) vide number G.S.R. 322(E), dated 
the 23rd April, 2019, namely:–
In the said notification, in the third paragraph, in the first 
proviso, for the figures, letters and words “31st day of August, 
2020”, the figures, letters and words “31st day of October, 
2020” shall be substituted.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-64-central-tax-english-2020.pdf
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The Council of the Institute by notification in Gazette 
of India establishes a Disciplinary Directorate under 

section 21 of the Company Secretaries Act, 1980 (the 
Act), headed by an officer of the Institute designated as 
Director (Discipline) and such other employees for making 
investigations in respect of any information or complaint 
received by it. 

On receipt of any information or complaint along with 
the prescribed fee, the Director (Discipline) shall arrive 
at a prima facie opinion on the occurrence of the alleged 
misconduct. Where the Director (Discipline) is of the 
opinion that a member is guilty of any professional or other 
misconduct mentioned in the First Schedule to the Act, 
he shall place the matter before the Board of Discipline 
which is constituted by the Council of the Institute under 
Section 21A of the Act, and where the Director (Discipline) 
is of the opinion that a member is guilty of any professional 
or other misconduct mentioned in the Second Schedule 
to the Act or in both the Schedules to the Act, he shall 
place the matter before the Disciplinary Committee which 
is constituted by the Council of the Institute under Section 
21B of the Act. 

In order to make investigations under the provisions of 
the Act, the Disciplinary Directorate shall follow such 
procedure as may be specified under the Company 
Secretaries (Procedure of Investigations of Professional 
and Other Misconduct and Conduct of Cases) Rules, 2007 
(the Rules).

Where a complainant withdraws the complaint, the 
Director (Discipline) shall place such withdrawal before the 
Board of Discipline or as the case may be, the Disciplinary 
Committee, and the said Board or Committee may, if it is 
of the view that the circumstances so warrant, permit the 
withdrawal at any stage. 

PROCEDURE FOR FILING A COMPLAINT 

A complaint under Section 21 of the Act against a member 
of the Institute or a firm registered with the Institute 
under the Company Secretaries Regulations, 1980 
(the Regulations) shall be filed in prescribed Form I, in 
triplicate before the Director (Discipline) in person or by  
post or courier. 

However, the complaint sent by post or courier shall be 
deemed to have been presented to the Director (Discipline) 
on the day on which it is received in the Disciplinary 
Directorate. Every complaint received by the Directorate 

shall be acknowledged by ordinary post together with an 
acknowledgement number.

A complaint filed by or on behalf of the Central Government 
or any State Government, shall be authorized by an officer 
holding a post not below the rank of a Joint Secretary or 
equivalent and shall be signed by an officer holding a post 
not below the rank of an Under Secretary or equivalent in 
the Central or State Government, as the case may be. 

A complaint filed by or on behalf of any statutory authority, 
such as Reserve Bank of India or Securities and Exchange 
Board of India, shall be authorised by an officer holding 
a post equivalent to the post of Joint Secretary in the 
Government of India and shall be signed by an officer 
holding a post not below the rank of an Under Secretary 
or equivalent in the Central or State Government, as the 
case may be. 

A complaint filed by or on behalf of a company or a firm, 
shall be accompanied by a resolution, duly passed by 
the Board of Directors of the company or the partners of 
the firm, as the case may be, specifically authorizing an 
officer or a person to make the complaint on behalf of the 
company or the firm. 

In the case of a bank or financial institution, the 
general resolution or power of attorney authorizing an 
officer holding a particular position to file complaints 
on behalf of the bank or financial institution, shall be 
deemed to be the specific resolution passed by the 
bank or financial institution concerned, for the purposes  
of these rules. 

In case of complaints filed by any Government, statutory 
authority, bank or financial institution, a change in the name 
of complainant at any later stage, shall be duly supported 
by a specific authorization made by an officer holding a 
post equivalent to that of the original complainant. 

FEE FOR FILING A COMPLAINT 

Every complaint, other than a complaint filed by or on 
behalf of the Central Government or any State Government 
or any statutory authority, shall be accompanied by a fee 
of Rs. 2500/- as prescribed by the Council through the 
Regulations. 

The fee shall be paid in the form of a demand draft drawn 
on any bank in India in favour of ‘the Institute of Company 
Secretaries of India’ payable at the place where the 
Directorate is situated, presently New Delhi. 

Procedures related to Complaints and Information 
filed with the Disciplinary Directorate based on 
Chapter II of the Company Secretaries (Procedure of 
Investigations of Professional and Other Misconduct 
and Conduct of Cases) Rules, 2007
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no additional fee shall be payable if the complaint is 
resubmitted after rectification of defect. 

INFORMATION 

Any written information containing allegation or allegations 
against a member of the Institute or a firm registered with 
the Institute under the Regulations, received in person 
or by post or courier, by the Directorate, which is not in 
Form I under the Rules, shall be treated as information 
received under Section 21 of the Act and shall be dealt with 
in accordance with the provisions of these rules. 
On receipt of such an information, the sender of the 
information, including the Central Government, any State 
Government or any statutory authority, shall be, in the first 
instance, asked whether he or it would like to file a complaint 
in Form I apprising him of, the following information,— 

 - that relatively longer time is taken for disposal of 
any information than the complaint; 

 - that the person giving information will not have the 
right to be represented during the investigation or 
hearing of the case; 

 - that the Institute will be under no obligation to inform 
the sender the information of the progress made in 
respect of the information received including the 
final orders: 

However, where the sender of the information is the Central 
Government, any State Government or any statutory 
authority, a copy of final order shall be sent to such sender. 
Anonymous information received by the Disciplinary 
Directorate will not be entertained by the Disciplinary 
Directorate.

CASE STUDY- 1   
1. Information was received against the Respondent inter-alia 

alleging that some Company Secretaries in practice are 
soliciting professional work online and quoting very low fees 
which is not allowed as per established code of conduct 
and the same is creating an imbalance in the market. The 
Informant shared a snap shot of one website through which 
professional work has been solicited and quoted very low 
rates by the Respondent. The Informant also provided a 
copy of Form MGT 14 certified by the Respondent and an 
invoice raised by the website to M/s AAA Ltd. raising very 
low amount for certification of Form MGT 14.

2. The Respondent on the other had denied allegations 
and contended that he has not indulged in any form of 
advertisement or marketing directly or indirectly. The said 
website is one of his client to which services were offered 
by him on Retainership basis on lumpsum basis. He has 
signed an agreement with the website, which cannot 
be disclosed to third party without consent of his client. 
Further, he has conducted due-diligence and checked 
the data available on MCA portal for certification of Form  
MGT 14.

3. The Disciplinary Committee after considering all the 
material on record and submissions of the parties, held 
the Respondent guilty of professional misconduct under 
Items (1), (2), (5) and (6) of Part I of First Schedule 

and Item (7) of Part I of Second Schedule to the 
Company Secretaries Act, 1980 for indirectly soliciting 
professional work and sharing the professional fees with 
the website. The Respondent as a Company Secretary 
in Practice cannot while being on Retainership, verify 
and certify the Forms of any third party referred to 
him by the website. The Respondent is indirectly 
indulged in soliciting professional work vicariously 
through the website. Further the Respondent failed to 
substantiate as to what due diligence he had exercised 
for certification of Form MGT 14.

4. The Disciplinary Committee after giving an opportunity 
of being heard to the Respondent passed the Order 
of REPRIMAND and FINE of Rs. 15000/- against the 
Respondent.

CASE STUDY- 2      
1. A Complaint was filed inter-alia alleging that the 

Respondent has certified Form DIR-6 for five persons 
to change their nationality status from India to United 
Kingdom. Petitions with the Company Law Board 
were also filed about the affairs of two companies 
and their Directors, which includes mis-representation 
by Directors of the Companies about their nationality 
status, which are sub-judice.

2. The Respondent has certified Form No. DIN-1 of one 
lady indicating her nationality as ‘Indian’ wherein it is 
observed from the copy of her passport which clearly 
indicated her nationality as ‘British Citizen’ is also 
attached with the said Form No. DIN-1.

3. The Respondent contended that he had certified the 
Form DIN-1 having the attachments - (1) Pan Card; (2) 
Adhaar Card; (3) Affidavit; (4) Passport. The Respondent 
contended that according to the two attachments (1, 2) 
the address is of Delhi, India. The Respondent has stated 
that he had looked over to the above two documents that 
gives him the clear impression of Indian citizenship and 
in Affidavit also declaration is given by the applicant itself 
stating the address of Delhi. Therefore, he had certified 
the DIN-1 as alleged. The Respondent further stated that 
when it came to his notice about the discrepancy in DIN 
1 he had filed E-Form DIR 6 for rectification of mistake 
before receiving the show cause notice from the Institute. 

4. The Director (Discipline) is prima-facie of the opinion that 
the Respondent is guilty of professional misconduct under 
Item (7) of Part I of the Second Schedule to the Act as 
the copy of passport clearly indicates her nationality as 
British Citizen whereas certification of the said form by 
the Respondent indicates her nationality as Indian which 
amounts to utter negligence on his part. The Respondent’s 
argument of rectification by filing Form No. DIR 6 before 
receiving show cause notice is also not acceptable. The 
Disciplinary Committee agreed with the same and decided 
to proceed further in the matter.

5. The Respondent admitted his mistake before the 
Disciplinary Committee. The Disciplinary Committee, 
once again agreed that the Respondent is “Guilty” 
of Professional or other misconduct under Clause 
(7) of Part I of the Second Schedule to the Company 
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Secretaries Act, 1980 as the Respondent had attached 
with Form DIN I, a copy of passport which clearly 
indicates her nationality as British Citizen whereas in 
the certification of the said form by the Respondent 
indicates her nationality as Indian which amounts to 
utter negligence on his part and since the Respondent 
has admitted his mistake, the Disciplinary Committee 
passed an order of Reprimand against the Respondent.

CASE STUDY-3
1. A Complaint was filed inter-alia alleging that the 

Respondent had pre-certified Form 32 for appointment 
of four Directors and change of designation of one 
of the Directors of the Company  without exercising 
due diligence. The said Form 32 was subsequently 
cancelled by the Registrar of the Companies.

2. The Disciplinary Committee, after considering all the 
material on record and submissions of the parties, held 
the Respondent ‘Guilty’ of professional misconduct 
under Item (7) of Part-I of the Second Schedule to the 
Company Secretaries Act, 1980 as the Respondent 
certified the impugned Form 32 only on the basis of 
submissions of one individual who had assigned the 
work of pre-certification to the Respondent. Further, 
the minutes of meeting of Board of Directors in which 

Resolution of appointment of the directors was also not 
attached with the Form.

3. The Respondent pleaded guilty of professional 
misconduct before the Disciplinary Committee and 
prayed for a lenient view in the matter. The Disciplinary 
Committee after giving an opportunity of being heard 
to the Respondent, passed an Order of Reprimand 
and Fine of Rs. 10,000/- (Rupees Ten Thousand Only) 
against the Respondent

CASE STUDY-4
1. A Complaint was filed inter-alia alleging that the 

Respondent has certified a false Board resolution of 
a Company allegedly passed in the Board meeting 
without verifying the facts and records of the company 
in order to grab money from the Complainant. The 
Respondent has not submitted his written statement 
despite a reminder. 

2. The Board of Discipline noted that the Respondent 
has neither supplied the information called by the 
Director (Discipline) nor appeared before the Board in 
spite of being asked to do so. The Board of Discipline 
concluded that the Respondent is ‘Guilty’ of professional 
misconduct for violating clause (2) of Part Ill of the First 
Schedule to the Company Secretaries Act, 1980.

 

Certification from a Premier Institution established by Ministry of 
Corporate Affairs, Government of India 

 
Last date for registration: 20th September, 2020 

(Limited Seats per Batch) 
 

IICA launched another flagship online certificate program in the domain 
of Corporate Affairs covering the laws relating to Business and Financial 
domains. The course extensively covers three aspects of the domain such 
as Companies Act, 2013, Insolvency and Bankruptcy Code, 2016 and 
SEBI Act, 1992, SCRA, 1956 and Depositories Act, 1996 besides 
covering the important regulations of IBBI and SEBI and some allied 
commercial laws. It mainly designed for stakeholders who are looking to 
learn the Corporate & Allied Laws at one place with an ease during a 
span of nine months. It is also helpful for prospective insolvency 
resolution professional and stakeholders who wanted to act as an 
insolvency associates during the insolvency process.  
 
It covers 30 modules and delivered over 250+ hours in nine months 
duration. The program is aligned to the proposed policy 
reforms/amendment and also covered the syllabus of IBBI Limited 
Insolvency Examination by making it more industry-needs centric.  

 
 Course delivery by way of Online Learning Management 

System spread over 9 months (250+ Class Hours) 
 

Contact:  
Dr. Pyla Narayana Rao  

Course Director, School of Corporate Law, IICA 
Web: www.iica.in  E-mail: pyla.nari@gmail.com Mob: 7042712183 

 

 

 

Certification from a Premier Institution established by Ministry 
of Corporate Affairs, Government of India 

 
Last date for registration: 25th September, 2020 

(Limited Seats per Batch) 
 

This Certificate Programme focuses upon the Corporate and 
Individual Insolvency Process and introduces the concepts such as 
Insolvency and Bankruptcy Regime in India, Authorities and 
Enforcement Mechanism in IBC 2016, Corporate Insolvency 
Resolution Process (CIRP), Liquidation Process, Insolvency 
Resolution & Bankruptcy for Individuals & Partnership Firms and 
IBBI which would regulate a new genre of Insolvency Professionals 
through Insolvency Professional Agencies.  

  
 FOR WHOM: This certificate course would be useful to 

professionals as CS, CA, CMA, Insolvency Professionals, Legal 
Practitioners, creditors, academics and other related stakeholders 
who are interested in pursuing this area in their professional life. 

 
 Course delivery by way of Online Learning Management 

System spread over 3 months (50+ Class Hours) 
 

Contact:  
Dr. Pyla Narayana Rao  

Course Director, School of Corporate Law, IICA 
Web: www.iica.in  E-mail: pyla.nari@gmail.com Mob: 7042712183 
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I n this Code, “stewardship responsibilities” refers to the 
responsibilities of institutional investors to enhance the 
medium- to long-term investment return for their clients 

and beneficiaries (including ultimate beneficiaries; the same 
shall apply hereafter) by improving and fostering the investee 
companies’ corporate value and sustainable growth through 
constructive engagement, or purposeful dialogue, based on 
in-depth knowledge of the companies and their business 
environment and consideration of sustainability (medium- to 
long-term sustainability including ESG factors) consistent 
with their investment management strategies. 

This Code defines principles considered to be helpful for 
institutional investors who behave as responsible institutional 
investors in fulfilling their stewardship responsibilities with due 
regard both to their clients and beneficiaries and to investee 
companies. By fulfilling their stewardship responsibilities 
properly in line with this Code, institutional investors will also 
be able to contribute to the growth of the economy as a whole.

Activities by institutional investors done to discharge 
their stewardship responsibilities (hereafter, “stewardship 
activities”) should not be seen to be confined to voting, 
although voting is an essential element of stewardship 
activities. Stewardship activities include proper monitoring of 
the investee companies and constructive engagement with 
them done to discharge the stewardship responsibilities to 
foster sustainable growth of the companies

 In the Code, two categories of institutional investors are 
identified: “institutional investors as asset managers” 
(hereafter, “asset managers”), which are entrusted to manage 

funds and invest in companies; and “institutional investors as 
asset owners” (hereafter, “asset owners”), including providers 
of funds. 

The asset managers are expected to contribute to the 
enhancement of the corporate value of investee companies 
through day-to-day constructive dialogue with them. 

The asset owners are expected to disclose their policies on 
fulfilling their stewardship responsibilities and contribute to the 
enhancement of the corporate value of investee companies 
through their own actions and/or the actions of the asset 
managers, to which they outsource their asset management 
activities. 

The asset managers should aim to know the intention of the 
asset owners so that they can provide services as expected, 
and the asset owners should aim to assess the asset 
managers in line with the Code, not placing undue emphasis 
on short-term performance.

Parties such as proxy advisors and investment consultants for 
pensions which provide services at the request of institutional 
investors, etc. to contribute to the institutional investors’ 
effective execution of stewardship activities (hereafter 
“service providers for institutional investors”) are expected to 
play important roles in enhancing the functions of the entire 
investment chain running from their clients and beneficiaries 
to the investee companies. Principle 8 of the Code specifically 
applies to service providers for institutional investors.

Source : https://ecgi.global/node/8065

Principles for Responsible Institutional 
Investors - Japan’s Stewardship Code
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