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FROM THE PRESIDENT

XrnÁ`mo[V…na§~«÷ XrnÁ`mo[VO©ZmX©Z…&
Xrnmo haVw _o nmn§ XrnÁ`mo[VZ©_mo@ñVwVo&&
(The light of the lamp represents the supreme Brahma,
the light of the lamp represents the master of the universe,
Let the light of this lamp eliminate our sins;
My salutations to this radiant and eternal light.)

Dear Professional Colleagues,
As the month of October ended with Sharad Poornima,
the onset of November brings with it an air of festivities,
the beginning of festive season and a warm waft of hope,
happiness and optimism.
And amongst all the festivals that would knock our doors, the
one that holds special significance throughout the length and
breadth of this nation and even beyond is the magnanimous
festival of lights, Deepawali. While the festival is special for
its various religious, mythological and other reasons aplenty,
amidst this pandemic the significance of its celebration has
grown by leaps and bounds.
With the words of the shloka above, I would take this
opportunity to wish all our members, students and
stakeholders not only in the Indian Territory but those spread
across the globe my very best wishes on this glorious festival
of lights. And with these heartfelt wishes of mine, I would also
like to extend my word of caution and advice as well for the
onus and responsibility is upon all of us to stay safe and follow
the norms without letting the ongoing scenario dampen our
spirits, for indeed it is the spirit of happiness and oneness that
makes any and every festival memorable and worthwhile.

MEETINGS AND GREETINGS
“You know you are treading in the right direction, when
those watching you silently from afar look at you and don a
smile, pat your back and set your path alight.”
The recent meetings with dignitaries hailing from varied
backgrounds, various Ministries and varied areas of activity
and excellence brought forth the realisation, that the work
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done by the Institute and the role played by the members as
regards India Inc. is watched over closely, even if the same
may not be put into so much words across.
It gives me immense pleasure to share with you, the meetings
held both in physical as well as virtual mode with some of the
honourable Heads of Ministries have given us a peep into
their views and their expectations from the professionals,
profession and the Institute.
The ones held with Smt. Nirmala Sitharaman, Hon’ble
Minister of Finance and Corporate Affairs (virtually) and
Shri Arjun Ram Meghwal, Hon’ble Minister of State for
Heavy Industries and Public Enterprises and Shri Apurva
Chandra, Secretary, Ministry of Labour and Employment
were intended at seeking recognitions for our Members to be
appointed as Independent Directors in Banks and Financial
Institutions, to conduct Secretarial Audit for bigger companies,
to be appointed in PSUs, and to seek recognition under the
new Labour Codes. On the other hand, those held with Shri
Manish Sisodia, Hon’ble Deputy Chief Minister of Delhi
and Prof.Nageshwar Rao, Vice-Chancellor, Indira Gandhi
National Open University were aimed at deliberating
upon the scope, significance and future of professional
education and Career as Company Secretaries in the times
to come. In another meeting with CMA Biswarup Basu,
CMA P Raju Iyer and CMA Balwinder Singh, the President,
Vice President and Immediate Past President of the Institute
of Cost Accountants of India discussions were made to chalk
out the futuristic role of both professions in nation building;
not to mention that each of these tête-à-têtes were highly
fulfilling.
CHARTERED SECRETARY

The best part about being a professional and one of the best traits
of a professional are that you always keep the doors of learning
wide open. The month gone by could be very well termed as
scintillating for the various learning experiences that it brought
our way. To organise events for our members and that too in joint
collaboration with entities of the likes of SAFIM, Confederation of
Indian Industry or CII, Institute of Directors and on topics varying
from Corporate Sustainability, Rebooting Economy through
financial reforms, Re-imagining the future business beyond 2020
were bedazzling in their own way.
The deliberations held at the Capital Markets Week celebration
organised both by ICSI and NIRC-ICSI on the theme Economic
Revival through Capital Markets Post COVID – 19, was both
engrossing and enlightening. The latter one presided over by
Dr.Jitendra Singh Hon'ble Minister of State (Independent Charge) for
the Ministry of Development of North Eastern Region and Minister of
State for Prime Minister’s Office; Personnel, Public Grievances and
Pensions; Department of Atomic Energy and Department of Space
was indeed a session, whose magnanimity was beyond words. The
discussion on Sustainability organised by the Centre for Responsible
Business in the presence of Shri Gyaneshwar Kumar Singh, Joint
Secretary, Ministry of Corporate Affairs gave us ample cues to walk
ahead towards Responsibility Reporting in a more informed and
responsible manner.
Along with these, the session organized by the New Delhi Institute
of Management gave a unique opportunity to share space with the
who’s who of the business world. Motivating future managers with
Mr.Binny Bansal, Co-founder, Flipkart and Mr.Madhur Bajaj, NonExecutive Director, Bajaj Auto Ltd. was indeed heart-warming and
the same holds true for the Interactive session at Nirma University.
To be truthful, interacting with the future torchbearers of the nation,
of the India Inc. is always a delightful moment.

ICSI ACADEMIC CONNECT – CREATING
SYNERGIES
A few pages later into this Journal you would find our detailed
report on the MOUs signed by ICSI with various Universities
and Academic Institutions under our initiative of ICSI Academic
Connect and yet I would take this opportunity to share some
of the special moments that touched my heart. While a total
of 17 MOUs have been signed in the recent past, the MOU
signed with the Guru Gobind Singh Indraprastha University
was significant for being the first MOU signed physically
amidst pandemic, the one signed with Hemchand Yadav
Vishwavidyalaya, Durg gained importance for the benign
presence of Sushri Anusuiya Uikey Ji, Hon’ble Governor of
Chhattisgarh.
And of all these the one that I would hold closest to my heart
and cherish for a long long time is the MOU signed very recently
with Vikram University, Ujjain, the place and the Institution which
laid the foundation of higher education in my life. While one can
never do enough to be able to acknowledge and repay their
alma mater, but they can surely stay connected to them. For
me, this signing of MOU was just one small attempt towards
the same.

AWARD CEREMONY AND INAUGURATION
OF CERTIFICATE COURSES
Our Certificate Courses have proved to be our biggest
CHARTERED SECRETARY

capacity building initiative during the entire lockdown. The
accolades and appreciation received at the Online Certificate
Award Ceremony for distribution of passing certificates to more
than 900 candidates of Certificate Course on Certified CSR
Professionals (Batch 3 & 4), Start-ups, and Crash Courses
on Offences & Penal Provisions under Companies Act, 2013
and Crash Course on Corporate Restructuring by Shri Ashish
Kumar Chauhan, MD & CEO, BSE Ltd. who graced the
occasion as the Chief Guest was both motivating and inspiring.
Even further, Orientation Session Certificate courses on
Commercial Contract, Cyber Security, RERA, MSME,
FEMA, Independent Director, POSH (Batch-2), Forensic
Audit (Batch-3), GST (Batch-5) with 1350 candidates is a
proof enough that these initiatives have been well received.
CA Rajesh Sharma, Past Central Council Member, Govt.
Nominee, ICSI graced the occasion as the Chief Guest.

48TH NATIONAL CONVENTION OF COMPANY
SECRETARIES – REGISTRATIONS OPEN
Coming to the biggest event of the year, the 48th National
Convention of Company Secretaries. Themed at the topic
that has been intriguing us this entire year, Governance: From
Grassroots to Global, the 48th National Convention shall be
unique for its various exceptional features and reasons.
The registrations for the 48th National Convention of Company
Secretaries to be held on 17-19 December, 2020 at Indore
(M.P.) have opened and given the ongoing scenario and
government guidelines in this regard, the Convention this
year shall be held in virtual mode as well.
However, while urging all to register yourself for the event, I
would also like you to extend appreciation towards our senior
members (above 70 years of age) by making payment for
registering them for attending the Convention on the virtual
platform. More than the amount, I believe it’s the gesture that
shall go a long way in proving our solidarity with our roots.

H$_©Ê`odm[YH$mañVo _m \$cofw H$XmMZ&
_m H$_©\$choVw^w©_m© Vo g§Jmo@ñËdH$_©[U&&
(You have a right to perform your prescribed duty,
but you are not entitled to the fruits of action.
Never consider yourself to be the cause
of the results of your activities, and never be
attached to not doing your duty.)
The shloka above might have been spoken and heard to on
occasions aplenty, and yet this seems to be an apt moment
to revisit it and look deeper into the meaning that it hands
over to us in the present times. The pandemic which began
around six months ago brought with it a host of issues,
unprecedented scenarios and a 360 degree turn in the way
we have been conducting ourselves and our life up until now.
But what has not changed even a bit and will never change at
all, is our zeal to grow, to learn, to exceptionally perform and
to serve the nation all along…!
Happy reading !!!

Yours Sincerely

CS Ashish Garg
President, ICSI
NOVEMBER 2020 |
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FROM THE PRESIDENT

MOTIVATION AND INSPIRATION,
DISCUSSION AND DELIBERATION

RECENT INITIATIVES TAKEN BY ICSI

INITIATIVES UNDERTAKEN DURING THE
MONTH OF OCTOBER, 2020
INITIATIVES FOR MEMBERS
MEETINGS WITH DIGNITARIES
During the month of October, 2020, meetings were held with
the following dignitaries:


Shri Dinesh Sarraf, Chairperson, Petroleum and
Natural Gas Regulatory Board on October 12, 2020.



Shri Manish Sisodia, Hon’ble Deputy Chief Minister on
October 15, 2020



Shri Arjun Ram Meghwal, Hon’ble Minister of State
for Heavy Industries and Public Enterprises on
October 20, 2020.



Shri Apurva Chandra, Secretary, Ministry of Labour
and Employment, Government of India on October
22, 2020.

WEBINARS CONDUCTED DURING
OCTOBER, 2020
Webinars were conducted during the month of October,
2020 on varied topics of professional interest for the
holistic development of our members, students and other
stakeholders:


52nd Foundation Day: Governance: From Grassroots
to Global on 4th October, 2020



Financial Decision Making during COVID-19 crisis:
unleashing the importance of investor education on
8th October, 2020



Certificate Award Ceremony on 13th October, 2020



Business Ethics and Spirituality for Corporate
Sustainability jointly with SAFIM on 15th October,
2020



11th Financial Markets Summit jointly with CII on 2122 October, 2020



Economic Revival through Capital Markets Post
COVID – 19 on 28th October, 2020



Annual Directors’ Conclave jointly with IOD on 28-29
October, 2020



Investors’ Knowledge Session jointly with NSE on
31st October, 2020

52ND FOUNDATION DAY OF ICSI –
GOVERNANCE: FROM GRASSROOTS TO
GLOBAL
With the thought of strengthening the existing frameworks of
national governance and in alignment with our futuristic goals
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of expanding the scope of good governance globally the
celebrations of the 52nd Foundation Day of ICSI were made
with the theme Governance: From Grassroots to Global.
With a view of creating awareness about the ICSI Codes
across the real stakeholders, week-long programmes were
organized at PAN India level under the aegis of Sprawling
Governance in Grassroots.
Ensuring that the pandemic does not dampen the spirits of
the celebration as well as our commitment towards the Fit
India Movement, the ICSI organised a Pan India Webinar
Zumbathon to keep intact the motto of ‘Fit India – Fit ICSI’
for this year’s celebrations of its 52nd Foundation Day as well.
On 4th October, 2020, a Webinar was conducted marking
the celebrations in the presence of esteemed dignitaries,
seeking blessings of the Honorary Member of ICSI and
Hon’ble Minister of State for Parliamentary Affairs and Heavy
Industries & Public Enterprises, Government of India, Shri
Arjun Ram Meghwal. The following publications and Courses
were released at the Webinar:


Guidance Note on Independent Directors



Exposure Draft of Guidance Note on Auditing
Standard on Secretarial Audit (CSAS-4)



PMQ Course on Arbitration



PMQ Course on Corporate Governance



PMQ Course on Corporate Social Responsibility



PMQ Course on Internal Audit

EXPOSURE DRAFT OF GUIDANCE
NOTE ON AUDITING STANDARD ON
SECRETARIAL AUDIT (CSAS-4)
The ICSI recognizing the need to provide support to its
members in developing auditing acumen, techniques and
tools and for inculcation of best auditing practices among
its members had issued ICSI Auditing Standards on 6th May,
2019. To set out the explanations, procedures and practical
aspects in respect of the various provisions contained in the
Auditing Standard on Secretarial Audit (CSAS-4), the Auditing
Standards Board (ASB) of the Institute has brought out the
Exposure Draft of the Guidance Note on Auditing Standard
on Secretarial Audit (CSAS-4).

GUIDANCE NOTE ON INDEPENDENT
DIRECTORS
The Guidance Note on Independent Directors which is an
attempt to provide comprehensive guidance on the subject
of independent director, by incorporating related legal
CHARTERED SECRETARY

The publication will be a rich resource for all stakeholders
including directors and professionals and will aid in complying
with the legal provisions pertaining to independent directors.

INVESTORS’ KNOWLEDGE QUEST
The Institute of Company Secretaries of India (ICSI) jointly
with the National Stock Exchange (NSE) organised the NSEICSI Investors Knowledge Quest – IKQ on 31st October,
2020. A joint initiative towards Investor Awareness, the IKQ
was aimed at providing all professionals & investors, an
avenue to know & evaluate knowledge on basic concepts
of capital markets. All registered members/students of ICSI
were eligible to participate in IKQ. Post-IKQ, interesting
Investors Knowledge Session was also organized to disclose
answers and give some insights on questions asked in IKQ.
25 Winners were declared during Knowledge Session.

REPRESENTATIONS SUBMITTED DURING
OCTOBER, 2020
During the month of October, 2020, the following suggestions,
views and representations were submitted to various
Regulatory Authorities:




Suggestions of the ICSI on the SEBI Consultation
paper on “Proposed amendments to Chapters I –
IV, XII and the corresponding schedules of the SEBI
(LODR) Regulations” submitted to SEBI on October
10, 2020.
Request for recognition to Company Secretary
in Practice under Regulations 16 and 31 of the
Petroleum and Natural Gas Regulatory Board
(Gas Exchange) Regulations, 2020 submitted to
Chairperson, Petroleum and Natural Gas Regulatory
Board on October 12, 2020.



Suggestions of the ICSI on Business Responsibility
and Sustainability Reporting submitted to SEBI on
October 15, 2020.



Request for recognitions to Company Secretaries
submitted to Shri Arjun Ram Meghwal, Hon’ble
Minister of State for Heavy Industries and Public
Enterprises on October 20, 2020.



Request to consider Company Secretaries in
Practice for empanelment as expert for conducting
Third Party Audit and Certification under Section
37 of the Occupational Safety, Health and Working
Conditions Code, 2020 submitted to Secretary,
Ministry of Labour and Employment, Government of
India on October 22, 2020.



Consolidated Representation to Smt. Nirmala
Sitharaman, Hon’ble Minister of Finance and
Corporate Affairs, seeking recognitions for Company

CHARTERED SECRETARY

Secretaries to be appointed as Independent Directors
in Banks and Financial Institutions, to conduct
Secretarial Audit for bigger companies, etc.

ICSI ONLINE CERTIFICATE/CRASH
COURSES
Online Certificate Award Ceremony was conducted on
13th October, 2020 for distribution of passing certificates to
candidates of following courses completed by the ICSI:


Certificate Course on Certified CSR Professionals
(Batch 3 & 4)



Certificate Course on Startups



Crash Course on Offences & Penal Provisions under
Companies Act, 2013



Crash Course on Corporate Restructuring

Shri Ashishkumar Chauhan, MD & CEO, BSE Ltd. graced the
occasion as the Chief Guest.
More than 900 candidates were awarded the certificate of
completion cumulatively.
Further, Orientation Session of following certificate courses
was conducted on 16th October, 2020 in online mode:


Certificate Course
Management

on

Commercial

Contract



Certificate Course on Cyber Security



Certificate Course on RERA



Certificate Course on MSME



Certificate Course on FEMA



Certificate Course on Independent Director



Certificate Course on POSH (Batch-2)



Certificate Course on Forensic Audit (Batch-3)



Certificate Course on GST (Batch-5)

CA Rajesh Sharma, Past Central Council Member, Govt.
Nominee, ICSI graced the occasion as the Chief Guest. 1350
candidates have registered in these courses cumulatively.

ICSI ACADEMIC COLLABORATIONS
WITH UNIVERSITIES AND ACADEMIC
INSTITUTIONS
ICSI “Academic Collaborations with Universities and
Academic Institutions” initiative is aimed to establish a connect
between ICSI and various Universities and institutions of
national repute, through a memorandum of understanding
(MoU) covering a number of schemes under one umbrella
towards learning and development of students, academicians
and professionals.
MoUs were signed with the following universities and
academic Institutions during the month of October, 2020

NOVEMBER 2020 |
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RECENT INITIATIVES TAKEN BY ICSI

provisions, informal guidance(s) issued by SEBI from time
to time, relevant judicial pronouncements, illustrations and
practical aspects in order to facilitate compliance of law by
the stakeholders was released during 52nd Foundation Day
celebration held on 4th October 2020.

RECENT INITIATIVES TAKEN BY ICSI

under the Academic Collaborations with Universities and
Academic Institutions initiative of ICSI:













University Of Technology, Deepshikha College
Of Technical Education, Jaipur, Rajasthan on 1st
October, 2020
Krantiguru Shyamji Krishna Verma Kachchh
University, Bhuj, Gujarat on 7th October, 2020

Oriental University, Indore, Madhya Pradesh on 16th
October, 2020
GNA University, Sri Hargobindgarh, Phagwara,
Punjab on 19th October, 2020

Sri Sri University, Cuttack, Odisha on 20th October,
2020
Gandhi Institute of Engineering & Technology
University, Gunupur, Odisha on 20th October, 2020

National Law University, Cuttack, Odisha on 21st
October, 2020
Nehru Gram Bharati(Deemed to be University) KotwaJamunipur-Dubawal-Prayagraj on 22nd October, 2020
GGSIP University, Dwarka, Delhi on 23rd October, 2020

CT University, Ludhiana, Punjab on 25th October, 2020
Damodaram Sanjivayya National Law University,
Vishakhapatnam on 27th October, 2020

INITIATIVES FOR STUDENTS
ALL INDIA COMPANY LAW QUIZ 2020
All India Company Law Quiz 2020 is being organized for
the existing students of ICSI. The idea is to enhance their
visibility, level of knowledge and understanding in Company
Law & allied areas and to generate interest among the
students for in-depth study of the subject including greater
conceptual clarity.
The registration for Company Law Quiz was opened on 15th
September 2020 till 30th September 2020 for all students of
the Institute having a valid registration number. There was no
participation fee.
Around 18275 students took registration. The Preliminary
Round of All India Company Law Quiz 2020 was held on 16th
October 2020.
The Semi-Final round of the competition shall be organised
on 6th November 2020. The Preliminary & Semi Final round
will be conducted through an online mode in MCQ Pattern.
48 Finalists (16 Finalists for each Stage) will be allowed to
participate in Final round. Details of Final round shall be
announced separately .The winners of Final Round of the Quiz
will be honoured with three cash awards and commendation
certificates. Salient features of All India Company law quiz
is attached for your ready reference. For more details visit:
https://www.icsi.edu/quiz/all-india-company-law-quiz-2020/

ONLINE QUIZ ON CURRENT AFFAIRS
AND GENERAL KNOWLEDGE
The Institute, through a novel initiative, for creating awareness
about the profession organized an Online Quiz on Current
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Affairs & General Knowledge. There was no participation fee
and the students could register in two different categories:


Category 1- students pursuing 11&12 class of any
stream



Category 2- Students passed 12th/pursuing
Graduation/Post Graduation, in any stream

Those who have qualified the Prelims conducted on 2nd
November, 2020, will be appearing in Semi Final Round of
All India Current Affairs & GK Quiz 2020 scheduled to be held
on 17th November, 2020. The final round is to be held on 10th
December, 2020 and the winners in each Category will be
rewarded with cash prizes.
Apart from the 1st, 2nd and 3rd prize worth Rs. 50000, Rs. 25000
and Rs.10000 respectively, special appreciation award of Rs.
5000 and also 10 consolation prizes of Rs. 1000 each in both
categories will be given.

ONLINE DOUBT CLEARING CLASSES
FOR THE STUDENTS APPEARING IN
DECEMBER 2020 EXAMINATION
ICSI is conducting online doubt clearing classes for its students.
The online classes are being conducted in particular for the
students appearing in December 2020 Examinations; however
other students of the Institute can also join the classes.
Classes are being conducted for all stages and all subjects
of both new and old syllabus. The classes will be taken by
renowned and distinguished faculties with enriched teaching
experience. The students can submit their queries through
Google link which will be sent to them after registration and
they can also interact live with the faculties through the chat
box during the classes.
Students can attend the classes by registering at https://
tinyurl.com/yxbu8jsg

DECLARATION OF RESULT OF POWER
POINT COMPETITION FOR STUDENTS
HELD DURING THE STUDENT MONTH
A power point competition was conducted for the students of
the Institute located across the country during the Student
Month. Students in large numbers participated in the event
and submitted Power point presentations using contemporary
tools. The result of the competition has been announced
and is available at the website of the Institute at the
following link
https://www.icsi.edu/media/webmodules/Winners_of_
Power_Point_Competition_of_Student_Month_2020.pdf

CSEET SCHEDULED ON 28TH
NOVEMBER, 2020 TO BE HELD ON 21ST
NOVEMBER, 2020
The second CSEET scheduled for 28th November 2020 will
now be held on 21st November 2020. Registrations for the
same were open till 27th October 2020.
CHARTERED SECRETARY

Regional/Chapter Offices of the Institute are conducting
online classes for the students appearing in CSEET to be
held in January 2021. Interested students can contact
the nearest Region/Chapter to join the classes. Details of
Regional/Chapter offices are available at
https://www.icsi.edu/media/webmodules/websiteClassroom.
pdf

STUDENT OUTREACH PROGRAMMES




President, ICSI motivated the students of New Delhi
Institute of Management (NDIM) on 17th October,
2020 during their Founders day Programme in the
presence of Shri Ankur Bansal, Vice Chairman,
NDIM. The students, delegates from across the globe
attended the webinar wherein Mr. Binny Bansal, Cofounder, Flipkart, Madhur Bajaj – Non-Executive
Director, Bajaj Auto Ltd. and other top notch business
tycoons were the speakers. Such Programmes
immensely help the Institute in enhancing the brand
value of the Institute.
President, ICSI addressed the students of the Institute
of Commerce, Nirma University (ICNU), Ahmedabad,
Gujarat presided over by Dr. Anup K. Singh, DirectorGeneral, Nirma University through webinar regarding
the various career options and CS as a career
option. He was the chief guest during the Occasion.
His motivational session was appreciated by the
students and faculties and created an everlasting
impact amongst the students.

ONLINE PROCESSING FOR
LICENTIATESHIP

course e-journal for Foundation programme students of ICSI
have been released for the month of October, 2020. The
journal is available on the Academic corner of the Institute’s
website at the link: https://www.icsi.edu/e-journals/

CSEET E-BULLETIN
The October issue of the CSEET e-bulletin covering the latest
update on the subject on the CSEET is also placed on the
ICSI Website. The same is available on the Academic corner
of the Institute’s website at the link: https://www.icsi.edu/ejournals/

OTHER INITIATIVES


The Subject-wise monthly update for the month of
September 2020 has been released in the month of
October 2020. The subject wise monthly update is
available on the Academic Portal at the link: https://
www.icsi.edu/student/subjectwise-monthly-updates/



The Supplements of all Papers of Executive and
Professional Programmes of New Syllabus have
been prepared and uploaded for December 2020
Examination. The same may be accessed at https://
www.icsi.edu/studymaterialnewsyllabus/



Info Capsules: A Daily update for members and
students, covering latest amendment on various laws
for the benefits of our members and students. The
same is available at https://www.icsi.edu/infocapsule/

ICSI INITIATIVES TOWARDS GST
Initiated from April, 2017, 39 issues of the GST Newsletter
have been published in so far, with October, 2020 issue being
the latest.

IT INITIATIVES


Development of new online Licentiate module under
stimulate portal.

All process of Licentiate has been automated and made
online. Professional pass students desirous of applying or
renewal for Licentiateship can now apply and make payment
of fee online. There is no paperwork involved now.



Development of online portal for Peer review Board.



Development of Online CSR portal.



FAQS ON MERGING OF JUNE AND
DECEMBER, 2020 EXAMINATIONS

Development of online executive registration after
CSEET passed students.



Development of online CSEET Preliminary status on
SMASH portal.



Development of online membership restoration fees
link for new defaulters.



https://www.icsi.edu/media/webmodules/FAQ_Merging_
June20_to_Dec2020_examsession.pdf

Developments of Online registration interface for
First Alumni meet.



Online Payment Gateway Reconciliation of SMASH
and STIMULATE portal.

STUDENT COMPANY SECRETARY AND
CS FOUNDATION E-BULLETIN



Content Management in PCS portal.



Development of online
qualifications course.

The Student Company Secretary e-journal for Executive/
Professional programme students of ICSI and CS Foundation



Development of Balance fees payment option in
executive registration for CSEET passed students.

FAQs on merging of June and December 2020 examination
are available at the website of the Institute for the benefit of
students at large. Students can refer to the FAQs at

CHARTERED SECRETARY

registration

for

post

NOVEMBER 2020 |

9

RECENT INITIATIVES TAKEN BY ICSI

COMMENCEMENT OF ONLINE CSEET
CLASSES BY REGIONAL/CHAPTER
OFFICES FOR STUDENTS APPEARING IN
CSEET TO BE HELD IN JANUARY 2021

Looking Beyond

		

Labour Law Reforms-Boost to the Indian Economy

2.

Secretary, Ministry of Labour and Employment
Government of India

The Ministry of Labour & Employment
(Ministry) has been proactive in bringing
various reforms and initiatives to promote
Ease of Doing Business (EoDB). Please
highlight the major reforms during the last
five years
In a country like India where approximately more than
85% of the workers are in unorganized sector, the labour
reforms have always been a challenging task. Some of
the major initiatives are:

10

a.

Codification and simplification of various labour laws
into four Labour Codes

b.

Notification of the Ease of Compliance to maintain
Registers under various Labour Laws Rules, 2017

c.

Notification of the Rationalization of Forms and
Reports under Certain Labour Laws Rules, 2017

d.

Launch of ‘Shram Suvidha Portal’ in order to bring
transparency and accountability in enforcement of
labour laws and ease the complexity of compliance
catering to four major organisations under the
Ministry

e.

Facility of online unified annual return under selected
laws

f.

Common Registration Format on the e-biz Portal of
DIPP launched in 2016 for registration under five
Central Labour Laws

g.

Simplification/ Reduction of Number of Registers to
be maintained under various Central Labour Laws

h.

Registration process for EPFO and ESIC made fully
online on real-time basis

| NOVEMBER 2020

Compliance regime based on self-certification for
MSMEs and Start-ups

j.

Allotment of Universal Account Number under EPF
for portability

It has been seen that e-governance initiatives
of the Ministry aim at bringing transparency
and accountability. Kindly throw some light
on these initiatives
The Ministry in its constant endeavor to make reforms
in labour laws for promoting EoDB has taken various
legislative, administrative and e-governance initiatives.
Some major initiatives are:

Apurva Chandra, IAS

1.

i.

3.

a.

The development of a unified Web Portal ‘Shram
Suvidha Portal’, to bring transparency and
accountability in enforcement of labour laws and
ease complexity of compliance

b.

States of Haryana, Gujarat, Rajasthan, Uttar
Pradesh, Madhya Pradesh, Maharashtra, Punjab,
Uttarakhand and Delhi are being integrated with
the Shram Suvidha Portal. Data is shared and
Labour Identification Number is being allotted to
the establishments covered by the State labour
enforcement agencies. Integration of other States is
under process

c.

Taking the digital route and to address grievances and
complaints related to labour and employment, services
are now available online.The Ministry has launched a
new online portal ‘Santusht’, the objective of which
is to promote transparency, accountability, effective
delivery of public services and implementation of
schemes and policies of the Ministry at grassroot level.

The path breaking reforms through Labour
Codes are expected to contribute to achieve
AatmaNirbhar Bharat. What are your views
on this?
i.

The Government has enacted four Labour Codes
on Wages; Industrial Relations; Social Security; and
Occupational Safety, Health and Working Conditions
respectively, by simplifying, amalgamating and
rationalizing the relevant provisions of the existing
Central labour laws. Twenty nine labour laws are
subsumed in the simple, easy to understand and
transparent four Labour Codes

ii.

The Labour Codes being hailed as a historic
step towards labour reforms and EoDB in India
without diluting any basic rights of workers, aims at
enforcement of labour laws with transparency and
accountability
CHARTERED SECRETARY

iii.

4.

The proposed labour reforms initiatives will reduce
the complexity in compliance due to multiplicity of
labour laws and facilitate setting-up of enterprises
and thus create the environment for development of
business and industry in the country and generating
employment opportunities without diluting basic
aspects of safety, security and health of workers

separate help line arrangement and travel allowance will
be provided by the employer once a year for them to go
to their place of origin. Work on developing a migrant and
unorganized worker portal has been initiated.

6.

Will Labour Codes have positive impact in
attracting investors to India?
In addition to promoting labour welfare and gender equality,
the Labour Codes would also help to increase EoDB and
will ensure that the industry and worker complement each
other by working together in tandem with changing times.

Shram Suvidha Portal provides for allotment of a Unique
Labour Identification Number (LIN) to establishments,
filing of self-certified and simplified Single Online
Common Annual Return by the establishments and
also a transparent Labour Inspection Scheme through
computerized system based on risk based criteria and
uploading the inspection reports within 72 hours by the
Labour Inspectors.

The requirement to have multiple registrations or multiple
licenses to set-up industries under various labour laws
has been done away with. The Government is in process
of providing registration, license etc. in a time bound
manner and through an online process. Efforts towards
the same are also made to ensure EoDB by having a new
regime of one registration, one license, one return in place
of multiplicity of them.

The launch of the Shram Suvidha Portal has facilitated in
bringing transparency and accountability leading to better
enforcement of the labour laws. Labour Inspection Scheme
has reduced the discretionary powers of the Inspectors and
brought transparency in the inspection system.

It will help to attract the Foreign Direct Investment and
also domestic investment and will end ‘inspector raj’ in the
country. This will ensure total transparency in the system
and India will become a favorite investment destination in
the world.

5.

Various steps have been taken by the Ministry
during the Covid-19 epidemic for revival of
industries which is reeling under pressure
due to shortage of workers. Please throw
some light on the steps taken by the Ministry.
A number of steps have been taken by the Government
for labour welfare and employment including for migrant
workers across India during COVID-19 pandemic. Some
of these measures are:
a.

Advising States and Union Territories to provide
financial assistance to construction workers from
Building and Other Construction Workers’ Welfare
Cess Fund. About 2 crore migrant workers have
been provided Rs.5,000 crore directly in their bank
accounts

b.

Control Rooms are set-up throughout the country to
address wage related grievances of the workers. Due
to the intervention of the Ministry more than 2,00,000
workers were paid their wages

c.

Government of India to bear the EPFO contribution of
both Employer and Employee for 3 months

Moreover, under the Labour Codes, the definition of
migrant workers has been broadened. Now all the workers
who come from one State to another State, and drawing
emoluments less than Rs.18,000 per month, will come
under the definition of migrant labour and will be entitled
to the benefit of welfare schemes of the Government.
Apart from this, there is a provision to create a data base
for migrant workers, portability of their welfare schemes, a
CHARTERED SECRETARY

‘Shram Suvidha Portal’ was launched to
bring transparency and accountability in
enforcement of labour laws and ease out
complexity of compliance. How it aims to
achieve the objectives?

Online Common Annual Return filing under the Mines Act,
1952, is facilitated on the Portal since 2016.The facility of
common monthly return for EPFO & ESIC is available on
the Portal. The portal is taking States/UT’s on board so as
to enhance the coverage. The Portal is multilingual and
caters to online filing in eleven languages.

7.

MSMEs and Start-up ecosystem is vital for the
growth of the country. What steps have been
taken by the Ministry to further strengthen
MSMEs and Start-up ecosystem?
In order to promote the Start-Up ecosystem in the
country and incentivizing the entrepreneurs in setting
up new Start-up ventures and thus catalyze the creation
of employment opportunities through them, the Ministry
has issued an advisory to the States/UTs/Central Labour
Enforcement Agencies for a compliance regime based
on self-certification and regulating the inspections under
various labour laws. The advisory aims to promote
setting of Start-ups which are necessary for creating
large employment opportunities. If such start-ups have
furnished self-declaration, no inspection will take place
under the specified nine labour laws in the first year of
setting up of the Start-up. From the second year onwards,
up to three years from the setting-up of the units, such
Start-ups are required to furnish self-certified returns and
would be inspected under nine labour laws only when
credible and verifiable complaint of violation is filed in
writing and approved by the higher authorities.
In order to incentivize setting-up of MSMEs to generate
employment opportunities through them, the Ministry has
issued, an advisory to the States/UTs/Central Labour
Enforcement Agencies in 2016 for a compliance regime
based on self-certification and regulating the inspections of
MSMEs under certain labour laws, through an Inspection
Scheme. The advisory aims to simplify and ease the
NOVEMBER 2020 |
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compliance burden of these MSMEs under six Labour
Laws during their initial three years of establishment with
an inspection scheme taking into account the self-certifying
compliance with the six labour laws. MSMEs can selfcertify compliance through a combined single self-certified
return under these laws. MSMEs which are less than three
years old and have given a self-certified return mentioned
above, the inspection scheme may provide that only a
small percentage of such units shall be verified through
a random risk based inspection system for compliance.
Further, the States/UTs may develop their self-declaration
form to be furnished by the MSMEs during first year of
establishment to decide the inspection criteria till the time
the establishment files its first self-certified return.

8.

Compounding of offences depending upon
nature of offence is a welcome move to
address non-compliance under Labour
Codes. How will it help the industry and
further the objective of EoDB?
Penalties for different types of violations have been
rationalized under the Labour Codes, with the amount of
fines varying as per the gravity of violations and repeat of the
offences. Provision of compounding of offences has been
made for those which are not punishable by imprisonment.
Decriminalizations of compoundable offences that are
technical or procedural in nature are inherently beneficial
to all stakeholders involved. Imposition of penalties by the
Adjudicating Officer do not require them to establish the
element of mens rea, making the process of imposition of
penalties faster than a criminal prosecution. This move also
helps the Ministry in focusing on only on defaults involving
elements of public interest. At the same time, the company
or officer in default involved is not made subject to criminal
proceeding for just a technical or procedural lapse.
These moves will surely make India a more attractive
destination to potential investors for establishing their
businesses, reducing the concerns of investors or litigation
scenario in India.

9.

How do you foresee India’s prospects
of improving its ranking in the ease of
doing business index in the coming years?
According to you what is the way forward?
India has shown significant improvement in the World
Bank’s ease of doing business rankings. Notably, India is
among the best performers on the ease of doing business
along with China, Jordan, Bahrain, Kuwait, Saudi Arabia,
Togo and Nigeria among others. The government plans
to focus on six areas to take India to the top 50 by 2021.
The six parameters include enforcing contracts, resolving
insolvency, starting a business, registering property,
paying taxes and trading across borders.
Reforms in labour laws being one of the major initiatives
towards EoDB, aim to achieve simplification and reducing
the complexity in compliance thereby bringing much
awaited relief to both employers and employees. The
rules under the four Labour Codes are being framed to
supplement the Labour Codes thereby ensuring EoDB.

12
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10. Company Secretaries acts as conscience
keepers and ensure compliance of laws in
true letter and spirit. What emerging role you
envisage for Company Secretaries under the
Labour Codes?
The Company Secretaries will have an important role to
play in the new regime of labour laws. Company Secretary
has to guide the Board of Directors on the new Labour
Codes and devise practical systems and procedures for
introducing the social security measures in the organization
for registering the unorganised workers in cooperation with
the District Administration in the State, especially migrant
workers. Company Secretary has to ensure the observance
of health, safety, welfare and conditions of service by the
professional managers in the organization especially the
payment of national minimum wages.
Company Secretaries have a major role to play in terms
of providing advisory and compliances services to the
corporate, it is an excellent opportunity for contributing
in the endeavour of the government of implementation of
labour laws in India.

11. The ICSI has been constantly supporting
the initiatives of the Government to promote
EoDB. What role ICSI can play in supporting
the Ministry in successful implementation of
the labour law reforms in the country?
The professional bodies like the ICSI acts as an extended
arm of the Government. ICSI has been supporting
the initiatives of the Ministry including measures for
the EoDB. The ICSI has provided valuable inputs in
endeavors of the Ministry in amending the labour laws.
Though the process of EoDB seems like a complete
government and regulator-oriented activity, the role of
the ICSI in providing realistic feedback, the practical
issues and difficulties facing the corporates, the
possible corrective measures and their appropriate
implementation, cannot be left aside.
ICSI’s forthcoming publications on the Labour Codes,
capacity building programs for its members will go a long
way in extending whole hearted support in implementing
various initiatives of the Ministry.

The Company Secretaries will have an
important role to play in the new regime
of labour laws. Company Secretary has to
guide the Board of Directors on the new
Labour Codes and devise practical systems
and procedures for introducing the social
security measures in the organization for
registering the unorganised workers in
cooperation with the District Administration
in the State, especially migrant workers

CHARTERED SECRETARY

IMAGES

1

3

2

4

1.

Virtual meeting of CS Ashish Garg With Smt. Nirmala Sitharaman, Hon’ble Minister of Finance & Corporate Affairs seeking recognitions
for Company Secretaries in the form of appointment as IDs in Banks, FIs and PSUs; Audit under GST Law, etc.

2.

ICSI delegation led by CS Ashish Garg, President, ICSI met Shri Arjun Ram Meghwal, Hon'ble Union Minister of State for Parliamentary
Affairs and Heavy Industries & Public Enterprises to discuss and explore various recognitions for Company Secretaries in PSUs and under
GST Laws.

3.

ICSI delegation led by CS Ashish Garg, President, ICSI met Shri Manish Sisodia, Hon’ble Deputy Chief Minister of Delhi and deliberated
upon the scope, significance and future of professional education and career as CS in the times to come.

4.

CS Ashish Garg, President, ICSI met Shri Rajesh Verma, Secretary, Ministry of Corporate Affairs and deliberated upon the upcoming
initiatives of ICSI and discussed various other areas of professional interest. Also seen CS Manish Gupta and CS Ranjeet Pandey.

CHARTERED SECRETARY
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IMAGES

5

6

7

8

9
5.

ICSI delegation led by CS Ashish Garg, President, ICSI met Shri Dinesh Sarraf, Chairperson, Petroleum and Natural Gas Regulatory
Board. Various initiatives of the Institute and scope of more recognition for CS under Gas Exchange Regulations were deliberated in detail.

6.

ICSI delegation led by CS Ashish Garg met Shri Apurva Chandra, Secretary, Ministry of Labour & Employment and deliberated upon new
labour codes and initiatives taken by ICSI under Labour Laws.

7.

CS Ashish Garg addressing in ICSI signing MOU for academic collaborations with Vikram University, Ujjain, MP

8.

ICSI delegation led by CS Ashish Garg, President, ICSI met Prof. Nageshwar Rao, Vice-Chancellor, IGNOU and deliberated upon the
scope, significance and future of professional education and Career as CS in the times to come.

9.

CS Ashish Garg, President, ICSI met CMA Biswarup Basu, President, CMA Raju Iyer, Vice President and CMA Balwinder Singh, Immediate
Past President of Institute of Cost Accountants of India to deliberate upon futuristic role of both professions in nation building.
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Glimpses of ICSI Webinars
WEBINAR ON

“ECONOMIC REVIVAL THROUGH CAPITAL MARKETS POST
COVID-19” HELD ON 3RD NOVEMBER, 2020
ORGANISED BY NIRC OF ICSI
Addressed by:

Dr. Jitendra Singh, Hon’ble Minister of State(Independent Charge), Ministry of Development of North Eastern
Region and Minister of State for Prime Minister's Office; Personnel, Public Grievances and Pensions; Department
of Atomic Energy and Department of Space, Government of India.

WEBINAR ON

“INVESTOR’S KNOWLEDGE SESSION”
HELD ON 31ST OCTOBER, 2020
Addressed by:
Mr. Ashish Goyal, Vice President, NSE
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Glimpses of ICSI Webinars
WEBINAR ON

WEBINAR ON

16

| NOVEMBER 2020

“OPPORTUNITIES FOR COMPANY SECRETARIES IN THE FIELD OF
ACTUARIAL SCIENCE” HELD ON 3RD NOVEMBER, 2020

“MOU SIGNING CEREMONY FOR ACADEMIC
COLLABORATIONS” HELD ON 2ND NOVEMBER, 2020

CHARTERED SECRETARY

Glimpses of ICSI Webinars
WEBINAR ON

WEBINAR ON

CHARTERED SECRETARY

ANNUAL DIRECTORS’ CONCLAVE-2020 HELD ON OCTOBER
28-29, 2020 ORGANISED BY INSTITUTE OF DIRECTORS

ECONOMIC REVIVAL THROUGH CAPITAL MARKETS POST
COVID-19 HELD ON 28TH OCTOBER, 2020

NOVEMBER 2020 |
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Glimpses of ICSI Webinars
WEBINAR ON

WEBINAR ON
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INDIA AND SUSTAINABILITY STANDARDS ON THEME
“SUSTAINABILITY A KEY TO BUSINESS RESILIENCE IN AN
UNCERTAIN WORLD” HELD ON OCTOBER 28-30, 2020 ORGANISED
BY CENTRE FOR RESPONSIBLE BUSINESS

11TH FINANCIAL MARKETS SUMMIT ON THEME “REBOOTING THE
ECONOMY THROUGH FINANCIAL MARKET REFORMS” HELD ON
OCTOBER 21-22, 2020 ORGANISED BY CII

CHARTERED SECRETARY

Glimpses of ICSI Webinars
WEBINAR ON

“MY LIFE’S LEARNING AT MANAGEMENT & LEADERSHIP” HELD ON
17TH OCTOBER, 2020 ORGANISEDE BY NEW DELHI INSTITUTE OF
MANAGEMENT

Addressed by:
CS Ashish Garg, President, ICSI, Mr. Binny Bansal, Co-founder Flipkart
Madhur Bajaj, Vice Chairman, Bajaj Auto Limited

WEBINAR ON

CHARTERED SECRETARY

BUSINESS ETHICS AND SPIRITUALITY FOR CORPORATE
SUSTAINABILITY HELD ON 15TH OCTOBER, 2020
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Glimpses of ICSI Webinars
WEBINAR ON

WEBINAR ON

20

| NOVEMBER 2020

“FINANCIAL DECISION MAKING DURING COVID 19 CRISIS:
UNLEASHING THE IMPORTANCE OF INVESTOR EDUCATION”
HELD ON 8TH OCTOBER, 2020

4TH FOUNDATION DAY CELEBRATIONS OF THE INSTITUTE OF
COMMERCE, NIRMA UNIVERSITY HELD ON 7TH OCTOBER, 2020

CHARTERED SECRETARY

Glimpses of ICSI Webinars

CHARTERED SECRETARY

CONVERGENCE & DIVERGENCE OF THE ROLE OF A CORPORATE
SECRETARY IN VARIOUS JURISDICTIONS HELD ON
6TH NOVEMBER, 2020

NOVEMBER 2020 |
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GLOBAL CONNECT

WEBINAR ON

ICSI Academic Collaborations
with Universities and
Academic Institutions
ICSI Academic Collaborations with
Universities and Academic Institutions

Schemes with Academic Collaborations
n ICSI Signature Award
Under the “ICSI Signature Award
Scheme”, toppers of selected
programmes/papers of Universities/
Institutions/IIM/IITs are awarded
with ICSI Signature Award Gold
Medal & Merit Certificates to inspire
and motivate the meritorious
students of institutions/universities.

About the ICSI

T

he Institute of Company Secretaries of
India (ICSI) is a premier professional
body set up under an Act of Parliament,
i.e., The Company Secretaries Act, 1980, for
the regulation and development of the
profession of Company Secretaries in India. It
functions under the jurisdiction of Ministry of
Corporate Affairs, Government of India. As a
professional body, Institute, focuses on
imparting best quality education to the
students of Company Secretary Course and
ensures setting of high standards of
professional conduct for its members.
Currently, the Institute has over 62000
members and about 3 lakhs students.
ICSI has four Regional Offices, i.e. Northern India Regional Office (NIRO) situated at New Delhi; Southern
India Regional Office (SIRO) located at Chennai; Eastern India Regional Office (EIRO) situated at Kolkata
and Western India Regional Office (WIRO) situated at Mumbai and 72 Chapter Offices across India. ICSI
has a Centre of Corporate Governance, Research and Training, Navi Mumbai Maharashtra and Centre of
Excellence, Hyderabad, Telengana. The ICSI has forayed into offshore Territories at ICSI Middle East and
USA.

n ICSI Empanelment of

faculties/trainers
The ICSI empanels faculties, resource
persons, professionals and academicians for
various Training Programs, Seminars,
Classroom Teaching, Workshops, Review of
Study Material, Content Development,
Research, Training of Trainers (ToT)
program etc. Such empaneled faculties
include senior members of the institute,
industry experts, faculties of reputed
universities/institutions and can mutually
support each other in their academic and
professional pursuits.

Universities and Institutions
ICSI being a premier body in Corporate Governance and
research, has more than 200 publications in various areas
including Corporate Governance, Company law and
Capital markets. The ICSI may provide its publications
free of cost to the Universities and Institutions for use of
their students. Further, students & members of ICSI may
be allowed to use library reading room of the said
University or Institution.

Objective

T

o create a connect
between ICSI
and various
universities and
Institutions of National
Repute through a
Memorandum of
Understanding (MOU)
covering a number of
schemes under one
umbrella towards
l e a r n i n g a n d
development of
students, academicians
and professionals.

n ICSI Library Scheme for

ICSI has already entered into this kind scheme with
around 60 universities.

n

Participation in ICSI National and
International Seminars and Workshops

Every year more than 500 seminars and workshops are organised by ICSI on
contemporary and practical aspects of law, business and governance
through its Head Quarters, Regional Offices and Chapters across the
country. The students from various Universities and Academic Institutions
are also invited to participate in those seminars for updation of their
knowledge and skills in various academic areas. It is important to note that
for creating an in-depth reservoir of wisdom the faculty members from
renowned Varsities and Institutions are invited to conduct sessions and
participate in panel discussions.
For attending various programmes/workshops/seminars, the ICSI provides
certificate of participation to students/faculties of Universities/ Institutions,
Programme Credit Hours (PCH) to students and members of ICSI.

n

To bring out Various Schemes
of ICSI to connect Universities
and Academic Institutions
under the one umbrella. It has
been a constant endeavour
on the part of the Institute
to connect Universities and
Academic Intuitions having
national repute towards
Academic collaboration in
multiple domains to create
new aspects of learning.
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Faculty Development Programmes (FDPs)

The ongoing times have made educational institutions explore digital avenues of imparting education
through online classes and other e-learning techniques apart from the conventional modes of classroom
teaching. Faculty Development Programmes are an essential component in standardizing the online as well as
Class room teaching all over the country. These programmes help faculties in updating their knowledge,
development of requisite skills, research acumen and to meet with academic and professional requirements.

n ICSI Study Centre Scheme
The ICSI’s study centre scheme uses the premises of the universities & Institutions for imparting class room
teaching to CS students on part time basis in morning or evening hours. Co-ordinators are appointed from
commerce/ management/ Law faculties to clarify the queries of the students regarding Company Secretary
Course. The colleges and institutions come forward to have the ICSI study centres as a matter of recognition
for their Institute.

n ICSI MoU with Universities for Research and Ph.D Program
The Associate and Fellow members of the Institute can pursue research on various topics pertaining to
Corporate Governance, Law and Management to create contemporary knowledge in the relevant field. To
promote research amongst Governance Professionals, the Institute of Company Secretaries of India (ICSI)
has gained recognition from more than 54 Universities in India for the CS course as eligibility for seeking
admission into Ph.D Programme.

The fellow members of the institute holding senior management positions in corporates/practising in
contemporary fields and proficient to deliberate on the practical aspects of legal and business can be engaged
to deliver lectures during such FDPs of universities/institutions and can bring practical perspective in critical
areas.

n

Other Benefits to Universities/
Institutes through ICSI Academic
Collaborations

1.

ICSI has the knowledge base to review the contents,
syllabus, study material of various subjects such as
Commerce, Corporate Governance, Law, Management,
Economics etc.

2.

Fellow members of ICSI can be engaged as guest/
visiting faculties in relevant subjects.

3.

The companies and firms of Practicing Company
Secretaries who are currently empaneled for imparting
training can engage trainees from universities for
offering apprenticeship/internship.

4.

Under National Award for Teachers, an initiative of the
Institute, we invite nominations from esteemed faculty
members associated with various renowned Varsities
and Institutes from the domain of Management, Law,
Commerce, etc. from time to time.

5.

Based on the practical knowledge, domain expertise
and industry experience, the fellow members of the ICSI
can also be nominated as a member of the Board of
Studies or other Academic Committees / Governing
Body of the Universities / Institutions .

n ICSI Counsellors
The Institute appoints ICSI Counsellors in Districts /
States / Regions across India where ICSI Regional
Councils and Chapters are not located. The
Counsellors are appointed for conducting Career
Awareness Programmes in order to create
awareness about the CS Course, Professional
Opportunities for a Company Secretary and
Training Requirements. The ICSI Counsellors may
be either :
i. An Associate and Fellow Member of the
Institute; or

n

ii. Professor/ Associate Professor / Lecturer of
faculty of Management, Commerce and Law; or

Interested Universities/Academic Institutions may ink an MoU with ICSI) and foray into the above
academic collaborations.

How to connect

iii. Teacher / Faculty at Schools/ Colleges; or
iv. Any other professional or person of high
reputation and experience who is eligible.
The ICSI counsellors are paid honorarium as per the
approved rates.

n

For details, you may Contact

•
•
•

CS Alka Kapoor, Joint Secretary (Academics) – alka.kapoor@icsi.edu
Dr. S. K. Jena, Director (Training) - sk.jena@icsi.edu
Shri A. K. Srivastava, Director (Student Services) - ashvini.srivastava@icsi.edu
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Glimpses of MOU Signing Ceremony
MOU WITH SRI SRI UNIVERSITY , CUTTACK, ODISHA

MOU WITH GANDHI INSTITUTE OF ENGINEERING
& TECHNOLOGY UNIVERSITY, ODISHA

MOU WITH NATIONAL LAW UNIVERSITY, ODISHA

CHARTERED SECRETARY
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MOU WITH UNIVERSITY OF TECHNOLOGY, DEEPSHIKHA
COLLEGE OF TECHNICAL EDUCATION, JAIPUR, RAJASTHAN

MOU WITH GNA UNIVERSITY,
PUNJAB

MOU WITH GURU GOBIND SINGH INDRAPRASTHA UNIVERSITY, DWARKA, DELHI
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MOU WITH C T UNIVERSITY, LUDHIANA

MOU WITH NEHRU GRAM BHARATI
(DEEMED TO BE UNIVERSITY), PRAYAGRAJ

MOU WITH KRANTIGURU SHYAMJI KRISHNA VERMA
KACHCHH UNIVERSITY, KACHCHH, GUJARAT

CHARTERED SECRETARY
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MOU WITH ORIENTAL UNIVERSITY, INDORE, MADHYA PRADESH

MOU WITH DAMODAR SANJIVAYYA NATIONAL
UNIVERSITY, VISAKHAPATNAM

MOU WITH ARKA JAIN UNIVERSITY, JHARKHAND &
BIRLA GLOBAL UNIVERSITY, BHUBANESWAR

Birla Global University, Bhubaneswar
Study Centre: Birla School of Commerece (BSoC)

S EPT EM BER 30, 2020

03 :3 0 PM

S EPT EM BER 30, 2020

03 :3 0 PM

Birla Global University, Bhubaneswar
Study Centre: Birla School of Commerece (BSoC)

Prof. (Dr.) Premendu P. Mathur
Vice Chancellor
Birla Global University

CS Ashish Garg
President
The ICSI

Prof. (Dr.) S. S. Razi
Vice Chancellor
Arka Jain University

Prof. (Dr.) Premendu P. Mathur
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ICSI eCSIN Amnesty Scheme, 2020
under ICSI (Employee Company Secretaries
Identification Number (eCSIN) Guidelines, 2019
1.

The Council of the Institute of Company Secretaries of
India (hereinafter referred to as ‘the Council’) in its 261st
(Special) Meeting held on 27th June, 2019 issued the ICSI
(Employee Company Secretaries Identification Number
(eCSIN), Guidelines, 2019 (hereinafter referred to as ‘the
eCSIN Guidelines’) and further amended by the Council in
its 263rd, 266th and 271st Meeting held on 23rd September,
2019, 9th January, 2020 and 26th September, 2020.

POWER TO COMPETENT AUTHORITY
6.

OBJECTIVE OF eCSIN GUIDELINES
2.

3.

The objective of the eCSIN Guidelines is that the Company
Secretaries Act, 1980 provides for the regulation and
development of the profession of Company Secretaries.
Accordingly, in order to ensure that the objective of the
Company Secretaries Act, 1980 is met, the need for
Guidelines has become all the more necessary when the
Companies Act, 2013 and rules framed thereunder have
made specific provisions under Section 203 and Rule 8 and
Rule 8A of the Companies (Appointment and Remuneration
of Managerial Personnel) Rules, 2014 for appointment of
Company Secretary. This will enable the Institute to identify
a Company Secretary employed in a particular Company
and bring more transparency. Needless to mention that
this will facilitate the members to update their professional
address in the Register of Members maintained by
the Institute in terms of Regulation 3 of the Company
Secretaries Regulations, 1982.
A copy of the latest amended eCSIN guidelines may be
downloaded from the eCSIN Portal of the Institute: https://
stimulate.icsi.edu/ecsin

eCSIN GENERATION
4.

Para 4 of the eCSIN guidelines provides that the eCSIN
shall be generated by the member at the time of issuing
the consent letter or the resignation / cessation letter or
relieving from the organisation by such member to the
employer for any job in any organization, whether as
Company Secretary or otherwise, unless exempted under
Clause 6 of the eCSIN Guidelines.

CONSEQUENCES OF VIOLATION
5.

(i)

Any non-compliance or defective compliance with
these Guidelines shall render the members liable
for action under the Company Secretaries Act, 1980
read with First Schedule and Second Schedule to the
Company Secretaries Act, 1980.

(ii) eCSIN shall be mandatorily required at the time
of renewal of membership of a member who is in
employment to ensure the compliance of Regulation 3
of The Company Secretaries Regulations, 1982.
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In terms of the first proviso of Para 4(a) of the eCSIN
Guidelines, the Competent Authority of ICSI may allot,
exempt, alter or otherwise deal with generation of eCSIN
on a special request of a member in special circumstances
which may be required under the prevailing law or otherwise
to condone the delay on such terms and conditions as it
may deem fit and proper and in case of such condonation,
the members shall not be liable for consequences of
violation as mentioned in Para 9 of the eCSIN Guidelines.

ABOUT THE eCSIN AMNESTY SCHEME,
2020
7.

The Council of ICSI at its 271st Meeting held on 26th September,
2020 considered that being the first year of the applicability
and thereafter due to global pandemic COVID-19 there
have been genuine cases where default has happened and
the defaulting members are willing to rectify the default and
disclose the details and hence an eCSIN Amnesty Scheme
be introduced wherein members may:
i.

Generate the eCSIN, if not yet generated;

ii.

Rectify the eCSIN details recorded at the time of
generation for appointment;

iii.

Update information in the eCSIN generated ;

iv.

Revoke eCSIN if employment already ceased;

8.

All active eCSINs generated from the effective date of
the eCSIN Guidelines i.e. 01st October 2019 upto the
validity of the scheme i.e. 30th November, 2020 or such
other date as may be specified by the ICSI, shall be
eligible under the Amnesty Scheme. An active eCSIN
means the eCSIN held by the member for current/existing
employment.

9.

The members applying under ICSI eCSIN Amnesty
Scheme, 2020 shall be granted immunity from the
applicability of the provisions of the eCSIN Guidelines
in respect of the eCSINs for which request under this
Amnesty Scheme has been made and disciplinary
proceedings shall not be initiated or entertained in
this respect.

10. No fees shall be charged for the purpose of this application.

11. HOW TO APPLY
i.

The process of application is completely online and in
straight through process mode at the eCSIN Portal:
https://stimulate.icsi.edu/ecsin of the Institute.
CHARTERED SECRETARY

ii.

The online request window will be open on 6th
November, 2020 and shall remain available till 30th
November, 2020.

iii.

Upon successfully submitting request an auto
confirmation mail will be sent to the members for
record and future communication.

iv.

In case(s) where the eCSIN has not been generated,
it will be mandatory to generate eCSIN in current
date before filing the request under eCSIN Amnesty
Scheme.

v.

Every eCSIN has to be revoked or modified separately
and can be modified / revoked only once in this
Scheme.

vi.

Only active eCSIN are eligible for rectification under
the eCSIN Amnesty Scheme. There is no process to
reactivate the revoked eCSIN.

vii. The modified details will henceforth be shown in the
master data / Register of eCSINs available after login
on the eCSIN portal.
12. It is a One Time Amnesty Scheme which has been
introduced considering the various factors acting together

in the recent times and does not in any way create a
precedent for future.
13. On the conclusion of the Scheme, the Institute may
initiate necessary disciplinary action under the Company
Secretaries Act, 1980 read with First Schedule and Second
Schedule to the Company Secretaries Act, 1980 against
the members who have not availed this Scheme and
have failed to comply with the provisions of the eCSIN
Guidelines.
14. The details uploaded by the members under this
Amnesty Scheme shall remain confidential and not be
construed as “information” under the Right to Information
Act, 2005.

15. REMOVAL OF DIFFICULTY
If any difficulty arises with respect to the observance /
interpretation of Amnesty Scheme, or some unforeseeable
circumstances occur which have not expressly been
provided for in this Scheme, then the Secretary, ICSI
shall decide the matter in consultation with President,
ICSI and pass such orders as may appear necessary
or expedient for carrying out the objectives of this
Scheme.

ICSI Publications Released

During the celebration of 52nd Foundation Day of ICSI, as a mark of special initiative, ICSI-CCGRT has launched two
publications which are really helpful to the Company Secretaries Members to discharge their duties during the course
of their professional assignments. These two books will also help the members and students of ICSI in interpreting the
rule of law and drafting and vetting the legal documents.
To order the book, please visit to the CCGRT website at https://www.icsi.edu/ccgrt/publications/
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ICSI (Employee Company Secretaries Identification
Number (eCSIN) Guidelines), 20191
(as approved by the Council in its 261st (Special) Meeting held on 27th June, 2019 and further amended by the Council in
its 263rd, 266th and 271st Meeting held on 23rd September, 2019, 9th January, 2020 and 26th September, 2020 respectively)
In exercise of the powers conferred by clause (1) of Part II of
the Second Schedule to the Company Secretaries Act, 1980
as amended by the Company Secretaries (Amendment) Act,
2006, the Council of the Institute of Company Secretaries of
India hereby issues the following Guidelines:-

1. SHORT TITLE
These Guidelines may be called the ICSI (Employee Company
Secretaries Identification Number) Guidelines, 2019

2. OBJECTIVE
The Company Secretaries Act, 1980 provides for the
regulation and development of the profession of Company
Secretaries. Accordingly, in order to ensure that the objective
of the Company Secretaries Act, 1980 is met, the need for
Guidelines has become all the more necessary when the
Companies Act, 2013 and rules framed thereunder have
made specific provisions under section 203 and Rule 8 and
Rule 8A of the Companies (Appointment and Remuneration
of Managerial Personnel) Rules, 2014 for appointment of
Company Secretary. This will enable the Institute to identify
a Company Secretary employed in a particular organisation
and bring more transparency. Needless to mention that
this will facilitate the members to update their professional
address in the Register of Members maintained by the
Institute in terms of Regulation 3 of The Company Secretaries
Regulations, 1982.

3. REGISTRATION AT THE eCSIN PORTAL
(a) The member of the Institute shall visit the website, https://
stimulate.icsi.edu/ecsin or any other designated website
as may be approved by the Council and create a login id
and password by entering the membership number, phone
number, email id, Aadhaar Number issued by The Unique
Identification Authority of India (UIDAI), Permanent Account
Number (PAN) issued by The Income Tax Department and
such other particulars as may be mandated by the Institute.

(ii)

the Companies Act, 2013 and Rule 8 and Rule 8A of
the Companies (Appointment and Remuneration of
Managerial Personnel) Rules, 2014 for appointment
of Company Secretary. In case of appointment other
than as Company Secretary under section 203 of the
Companies Act, 2013, it shall mean the acceptance
letter. Further, if member has joined in an organisation,
where no acceptance letter was issued, the date of
appointment shall be treated as the date of consent
letter / acceptance letter.

Member means Members of the ICSI in Employment
irrespective of their designation and / or in any other
capacity, including the engagement on contractual basis,
whether in India or Outside India.

(iii) In case of cessation, a member is required to generate
eCSin on the date of issue of cessation confirmation
letter (if any) or on the date of actual cessation / reliving
from the organization.
(iv) The Secretary, ICSI or any other person / authority
as may be designated by him shall be the Competent
Authority under Clause 4(a) of these Guidelines.

(b) The eCSIN shall be an eighteen-digit system generated
random unique alphanumeric number.

(c) No document is required to be uploaded for creating login id
or generating eCSIN from the portal. However the Competent
Authority may ask for any document while exercising powers
provided under the first proviso and second proviso to Clause
4(a) of these Guidelines.
(d) eCSIN shall be shared only on registered email id of the
members or through any other electronic mode. The active
eCSIN shall also be reflected in the member’s search/
member’s directory on the ICSI website.

4. eCSIN GENERATION

(e) Name of the member, ICSI Membership No., CIN of the
Company or any other registration number in case of employer
other than a Company, name of the Employer/Organisation,
Registered Office Address, Address of Place of Posting, date
of appointment / cessation, date of Board Resolution or Offer
Letter or Agreement if available and total annual emoluments
(cost to Company) on the date of eCSIN generation shall be
disclosed at the time of generation of eCSIN.

(a) eCSIN shall be generated by the member at the time of issuing
the consent letter or the resignation / cessation letter by such
member to the employer for any job in any organization,.

5. MENTIONING eCSIN

(b) The login id would be verified through email or sms or by any
other electronic mode.

Provided that the Competent Authority of ICSI may allot, exempt,
alter or otherwise deal with generation of eCSIN on a special
request of a member in special circumstances which may be
required under the prevailing law or otherwise.
Provided further that the Competent Authority may suo motu generate
eCSIN in respect of any member or class of members including the
members exempted under clause 6 of these Guidelines.
Explanation:
For the purpose of this clause
(i)
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The consent letter here means the consent letter to
be given in terms of the provisions of section 203 of
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(f)

There shall be no fee for registration at the portal for
generation of eCSIN.

(a) eCSIN generated at the time of issuing the consent letter,
acceptance letter or the resignation or cessation letter
shall be mentioned along with the membership number
on such letter.
(b) In case e-form DIR 12 or such other form as may be
prescribed under the Companies Act, 2013 and rules
made thereunder or any other form under any other statute
/ regulation is being filed with respect to the appointment
or resignation or cessation of any member, the consent
letter, acceptance letter or the resignation letter or the
cessation letter containing the eCSIN as per clause 4(a)
of these Guidelines must be attached to such form.
CHARTERED SECRETARY

6. EXEMPTION FROM THESE GUIDELINES
The requirement of generating and mentioning eCSIN in
accordance with these Guidelines shall not apply to (a) Sitting Members of Parliament or of any State or UT
Legislative Assembly
(b) Serving Members of Judiciary/Tribunals and Quasi
Judicial Bodies
(c) Serving Members of Civil Services and allied disciplines

(d) Serving Members of Armed Forces and Paramilitary
forces
(e) Serving Diplomats
(f)

Members in permanent employment with Central
Government, State Government(s), Regulatory Bodies,
Government Organizations

(g) Members registered with any registered Bar Council of
India.

(h) Members holding Certificate of Practice issued by ICSI
or any other professional bodies in India
(i)

Members in self employment or in their own business
as Partner or Proprietor

Provided that the members employed in any Central/State
PSU or with any Statutory Bodies such as ICAI, ICSI, ICAICost, Institute of Insolvency Professionals, Registered
Valuer Organisations, Banks, Financial Institutions, Stock
Exchanges or any other autonomous body are required
to generate eCSIN and comply with provisions of these
Guidelines.
Provided further that, the requirement of eCSIN generation
shall also not apply in case of Members who are specifically
exempted by the Council of ICSI on case to case basis.

7. MONITORING
(i)
(ii)

Members with an active membership can register at the
designated website.

A member can generate only one eCSIN for one employer,
once at the time of registering the appointment and another
eCSIN for the same employer at the time of registering the
cessation of that employment.

(iii) A member of the Institute, may hold office as a Company
Secretary only in One Company at a time.

Provided that member having designation as Company
Secretary or KMP of a Holding Company shall only be
eligible for appointment as Company Secretary or KMP
in one of its Subsidiary Company which can either be an
immediate subsidiary or a step down subsidiary.

(iv) In case of appointment as Company Secretary in a Subsidiary
Company on the basis of the appointment in the Holding
Company as per the provisions of clause 7(iii) above, a
request for generation of second eCSIN, addressed to the
Secretary, ICSI be sent at ecsin@icsi.edu in the prescribed
format.
(v) The eCSIN for appointment in the Holding Company has
to be generated first before sending the request for the
generation of eCSIN of Subsidiary Company and not viceversa.
(vi) Members who are already appointed in more than one
Subsidiary Company or holding appointment not in
accordance with these Guidelines may take necessary steps

1.

Updated till 6th November, 2020
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for the compliance of these Guidelines upto 31st December,
2020.

(vii) A Member must update any change in his or her designation,
change in date of consent letter or date of appointment,
change in total annual emoluments (cost to company),
CIN/ PAN of employer or any other details required on the
eCSIN portal within 15 days from the date of such change.
However, for seeking change in the particulars of employer &
CIN, registered office address or place of posting a request
be sent alongwith supporting documents to the Secretary,
ICSI at ecsin@icsi.edu.
(viii) Prospective Employers, Regulatory Body and other
stakeholders may at anytime verify the authenticity of eCSIN
by visiting the designated website and registering at the
designated website.

8. APPLICABILITY
(a) Quoting eCSIN on the consent letter shall be mandatory
for members entering into any employment as a Company
Secretary (KMP) or otherwise.
(b) Quoting eCSIN on the consent letters to be attached
with the form DIR12 shall be mandatory for members
entering
into employment as Company Secretary w.e.f.
st
1 October, 2019 and till that time the same shall remain
recommendatory.
(c) The members in respect of whose appointment e-form 32
under the provisions of erstwhile Companies Act, 1956
or e-form DIR-12 under the provisions of the Companies
Act, 2013 has already been filed or the members
who are
th
otherwise employed upto and including 30 September,
2019 shall mandatorily
be required to generate eCSIN on
st
or before 31 December, 2019 (or such other time and
date as may be specified by the ICSI).

9. CONSEQUENCES OF VIOLATION
(a) Any non-compliance or defective compliance with these
Guidelines shall render the members liable for action
under the Company Secretaries Act, 1980 read with
First Schedule and Second Schedule to the Company
Secretaries Act, 1980.
(b) eCSIN shall be mandatorily required at the time of renewal
of membership of a member who is in employment to
ensure the compliance of Regulation 3 of The Company
Secretaries Regulations, 1982.

10. CONFIDENTIALITY
The data uploaded by the members at the time of generation
of eCSIN shall be confidential and not be construed as
“information” under the Right to Information Act, 2005 except
for the information accessible to the world at large on the
portal of the Ministry of Corporate Affairs or on the ICSI portal
or on the designated eCSIN website.

11. REMOVAL OF DIFFICULTY
If any difficulty arises with respect to the observance /
interpretation of these Guidelines, or some unforeseeable
circumstances occur which have not expressly been provided
for in these Guidelines, then the Secretary, ICSI shall decide
the matter in consultation with President, ICSI and pass such
orders as may appear necessary or expedient for carrying out
the objectives of these Guidelines.
NOVEMBER 2020 |
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AT A GLANCE

Articles

P - 43

Highlights of Companies (Amendment)
Act, 2020

44

B. Chandra

T

he Corporate world saw the passing and evolution
of the Companies Act, 2013 (CA 2013) which had
several notable features such as self-governance by the
shareholders, improved corporate governance requirements,
improved disclosures in the financial statements, prohibition
of certain transactions with related parties etc, while at the
same time CA 2013 has been amended and a few orders
were issued for removing difficulties. Yet interpretation
difficulties continue. Under this background, on the basis
of the recommendations of the Company Law Committee
constituted by the Government, the provisions of the
Companies Amendment Act, 2020 (Amendment Act) has
been passed with the main objective of decriminalisation of
offences and promote Ease of Living. The author analyses
the amendments under three broad categories namely (1)
Omission of offences under the Amendment Act (2) Offences
for which alternate mechanism is provided (3) Offences that
are shifted to Internal Adjudication Mechanism. The author
concludes that the Amendment Act is definitely a forward
looking, welcoming step for the corporates as well as the
Regulators.

48
Decriminalization of offences under
the Companies (Amendment) Act, 2020
– An analysis
Rohini Varma K and Lekha Ashok

T

he Company Law Committee constituted by the Ministry
of Corporate Affairs made recommendations for recategorizing of certain offences into civil wrongs, improving the
working of the NCLT and referred to certain essential elements
of Corporate Governance. The major recommendation was
to recategorize 16 out of 81 compoundable offences to an
in-house adjudication framework wherein defaults would be
subject to a penalty levied by an adjudicating officer. Based
on the recommendations made by the Committee, the
Central Government brought in relevant changes by passing
the Companies Amendment Act, 2019. However, a further
need was felt to further liberalise and relax the stringent penal
provisions of the Act. This clubbed with the urge to promote
ease of doing business and to foster growth of corporates,
led to the constitution of the Company Law Committee
(CLC) in September 2019. Based on the recommendations
of the CLC, the Central Government has proposed the
Companies Amendment Bill 2020 which has got assent
of both the houses of Parliament and the President and
published on the Official Gazette on 28th September, 2020.
The authors in this article have analysed the provisions
relating to decriminalisation of offences under the Companies
Amendment Act, 2020.
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Overview of Companies (Amendment)
Act, 2020

53

Sudhakar Saraswatula

T

he Companies (Amendment) Act, 2020 brought in several
relaxations which enables ease of doing business and
ease of living for corporates. The further decriminalization of
offences, further declog the Courts and the NCLT. Increase
in number of members of NCLAT and establishment of
Benches that can exercise the powers of Appellate Tribunal,
reduces the backlog and brings efficiency and expediency
into the system. Measures such as change in the definition
of listed company, listing of companies in permitted foreign
jurisdictions and remuneration to non-executive directors
including independent directors in the absence of profits,
will give much sought after relief to corporates and widens
the horizon of Indian corporate sector. From time to time the
much sought-after reliefs are being given by the Regulator
and now it is the responsibility of the Corporates and the
Professionals, especially Company Secretaries to ensure the
requisite and efficient compliances.

59
Tailoring still to fit: CSR Law
continues to evolve with contemporary
needs
Vinod Kothari and Smriti Wadehra

S

o far, the concept of CSR in India has been based on
the principle of ‘comply or explain’. However, the 2019
Amendments came as a shocker as the non-compliance
was sought to be ‘criminalised’, as against the recent
motivations of the Government to decriminalise the law.
Thereafter, considering the representations received, the
Ministry through the Companies (Amendment) Act, 2020
rolled back the provisions to only civil liability, thereby calling
for imposition of ‘penalty’. Further, the list of eligible for
Corporate Social Responsibility (CSR) has been revisited
multiple times to align the same with the broad societal
objectives of the Government. One such instance is the
recent amendment introduced in the CSR Rules to include
R&D by pharmaceutical companies for COVID-19 related
vaccines as a CSR activity.

The Companies (Amendment)
Act, 2020-Two Broad Objectives

68

Amita Desai and Jinali Shah

I

n the past six years, the Government had added many new
concepts under the Companies Act, 2013 like web-based
KYC for Directors, debarring Disqualified Directors for five
years, Geo tagging of Registered Office of the Company,
removing restriction on Independent Directors from receiving
Stock Options and declaration of Significant Beneficial
Ownership (SBO) to name a few. All these amendments
contributed to making doing of business in India more
onerous. Also, they have added to the cost of compliances
and difficulties being faced for compliance by many lawabiding companies. Under this background the Government
CHARTERED SECRETARY

Important provisions of the Companies
(Amendment) Act, 2020

76

Kalidas Vanjpe

T

he article discusses some important provisions of the
Companies (Amendment) Act, 2020. The article critically
analyses some of the provisions which probably undermined
the importance of the NCLT orders, though unintentionally.
It highlights some of the welcome changes in the Act while
bringing out some more expectations from the government in
ensuring more ease of doing business. It argues how some
of the penalties are absurd and should be done away with.
Quantum of penalties would be another contentious issue
with the corporate sector. It predicts that in view of the recent
amendments to laws relating to agriculture, farmers may
have to form producer companies. Finally, it suggests to do
away with ad hoc approach and redraft a whole new Act.

80
Companies (Amendment) Act, 2020 –
Analysis of key amendments emphasizing
on ‘greater ease of living to corporates’
Gaurav Pingle and Renucka Vaiddya

T

he objective for the constitution of the Company Law
Committee was to facilitate greater ease of living to
corporates. From this point of view, decriminalisation of
several minor technical or procedural lapses has been
focussed on. This would help reduce the pendency of
matters in the Courts as well as remove criminality of defaults
which lack any element of fraud or do not concern larger
public interest. However, the Companies (Amendment) Act,
2020 brings forth several important conceptual changes
apart from decriminalising offenses of the Companies Act,
2013. Some of these amendments are yet to be followed
up with appropriate rules from the appropriate Authorities to
understand their scope and impact. This article is an analysis
of key provisions of the Companies (Amendment) Act,
2020, discussing rationale of amendment and its impact on
corporate secretarial compliances.

Companies (Amendment) Act, 2020Some Perspectives

84

Kalidas Ramaswami

T

he Companies (Amendment)Act, 2020 which is basically
built on the recommendations of the high-powered
Committee on Company Law set up by the Central Government
in 2019 has received presidential assent on September,28,
CHARTERED SECRETARY

2020 and has been duly notified in the Official Gazette. The
dates on which the amendments made shall become operative
are yet to be notified. The Amendment Act has made some
significant changes with the intention to reduce the rigours of
procedure for companies. The definition of a listed company
has been reduced in scope. Further the Central Govt shall
be empowered to intervene for prevention of misuse of
registered trademarks through setting up companies with
names which are identical to such trademarks. Independent
and other non-executive directors shall become eligible
for payment of remuneration even in cases where there is
either absence or inadequacy of profits. Indian Companies
will be allowed to access capital from overseas through
listing of their securities in overseas jurisdictions. There are
provisions to claim set off with respect to excess CSR spends
in future years. The reduction in the quantum of penalties for
contravention of many of the provisions in the Act as also the
decriminalization of offences augurs well for the future in that
these should encourage greater voluntary adherence to the
law. The author opines that the relevant rules to administer
many of the changes brought about should be notified soon
to make the law complementary. The Author concludes with
the hope that the Act would not be tinkered with further thus
ushering in the required stability to ensure easier and timely
compliance with the requirements of the Act on the part of
Corporate India.
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The Code on Social Security, 2020 -A
contemporary code for changing times
Abhinav Kumar K P

T

he legislations dealing with social security regulate
the workers’ wages and other benefits, including the
occupational safety and industrial relations. To address the
issue of multiple regulations, the labour welfare codes have
now been codified into three major codes viz Code of Social
Security, 2020 the Industrial Relations Code, 2020 and the
Occupational, Safety, Health and Working Conditions Code,
2020. The Code on Social Security 2020 provides for various
aspects ranging from employee compensation to retiral and
other benefits. This Code is also an amalgam of multiple
labour welfare agencies viz Employee Provident Fund
Organisation (EPFO), Employee State Insurance Corporation
(ESIC), National Security Board for unorganized workers etc.
Certainly, the Code is an off-age legislation which clearly
entwines in it, the present - day technological usage inter
alia, by providing for electronic registrations, cancellations
and Aadhar based registration for unorganized workers. In
the current pandemic times, a lot of news has been heard
and read about the plight of interstate migrant labours. In a
way, the Code is dynamic as it contains certain provisions
specifically for ‘interstate migrant labourers’. Undoubtedly, the
pandemic has not only resulted in questionability of life and
livelihood for many, but also has changed the way corporates
have been functioning. The Work from home is the new
model for business operations being considered by many
corporates. The Code ably covers the same by covering in its
ambit this new facet of working by including the definition of
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constituted the Company Law Committee (CLC) to give
recommendations. The primary objective of CLC was to decriminalize the minor procedural or technical lapses under the
Act and to make certain other amendments to the Act with
the intent to facilitate Ease of Doing Business and Ease of
Living in India for law abiding corporate. The enactment of the
Companies (Amendment) Act, 2020 is undoubtedly a step in
the right direction for better governance and self- regulations.
It has also paved the way for entrepreneurs to raise the
capital in real time either from the existing shareholders or
from global investors. All these steps are progressive with
clear intent to make India an Atma Nirbhar nation.

AT A GLANCE

‘home based worker’. As any change comes with its own set
of opportunities and challenges, the new Code also provides
opportunities for the professionals.

Gig and Platform Workers and the
Code on Social Security, 2020: Some
Reflections

94

Dr. Vidhi Madaan Chadda

R

ecently passed Labour Codes pave the way for
‘comprehensive labour reforms’ which according to the
government will further the ease of doing business in the
country. One of the striking features of the reforms is that the
Code on Social Security, 2020 offers universal social security
covering both organized and unorganized workers as also gig
workers. Gig and platform economy are not new concepts
for the world, a consistent rise in this work format has been
witnessed in the recent past. The United States of America
and European Union have had widespread part time workers
and independent contractors. The ongoing legal disputes
and debates concerning the gig economy emanate from
conundrum over classification of the gig and platform workers.
Few jurisdictions regard them as ‘employees’, some as
‘independent contractors’ as also ‘dependent contractors’ and
an opinion to give them special classification is also expressed.
Introduction of Chapter IX to the Code of Social Security and
provision of social security schemes for gig and platform
workers is a welcome step. Placement of the provisions
dealing with gig workers with unorganized sector gives an
idea of India’s (contemplated) stand on the classification of
gig workers. However, the efficacy of the provision and its
implication on the gig economy is to be seen once the scheme
is devised and rolled out. With the government intending to
implement the rules for all the Codes in one go by the year end,
it becomes incumbent to analyse the provisions and examine
implications on the digital labour platforms.

99
A peep into some of fundamental
aspects of the new Labour and Industrial Codes
Dr. K.S. Ravichandran, Shilpa Vishwanathan and
Santhanam L

T

he Triple-Codes being The Industrial Relations, The
Safety, Health and working conditions and The Social
Security Codes hover around the agenda of protection of
rights of critical asset being manpower and responsibility of
entities recruiting them for various jobs. Cordial relationship
is critical between both the parties and to determine the
nature of relationship that exists, there is a need to analyze
revised definitions of terms like ‘Worker’, ‘workmen’, ‘industry’
‘employee’, ‘fixed term employment’. Providing equality to
mankind irrespective of gender or sexual orientation is a leap
forward. While permanent and direct workers and employees
enjoy long term benefits, contract labour, migrant labour,
unorganized workers and apprentices have always been
starved for recognition, wellness, safety and social security.
High risk employments have claimed limbs and lives of labour
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and families have gone uncompensated. The Triple Codes just
like the three goddesses – Durga for protection, Lakshmi for
wealth and Saraswati for knowledge have struck a balance
between skill, efforts and related rewards. Direct links have
been established between the regulators and recruiters on
one side and beneficiaries and supervisors on the other side to
clearly indicate that it is the dual responsibility of recruiters and
governing bodies to interact, empower and assist the diverse
workforce in attaining the objectives of the code and to benefit
from the schemes proposed to be offered by the welfare board
and other enforcement agencies. Technology orientation for
enabling registration, information collection and assimilation,
ease of filing returns, claims etc., is a breakthrough that the
codes have propounded. Being on the official records and
databank of the Indian government is a critical aspect for
the entire working population to avail benefits and to enable
achievement of the employment targets.

Dividend Distribution Policy-An analysis

105

Pradeep Ramakrishnan and Rajendran S

S

ection 123 of the Companies Act, 2013 and rules made
thereunder deal with declaration and payment of dividend.
The requirement of having a dividend distribution policy
enables investors to have clarity as to the circumstances
under which the company would declare a dividend. The focus
of the requirement under Regulation 43A of the SEBI (Listing
Obligations and Disclosure Requirements) Regulations, 2015
for disclosure of the Dividend Distribution Policy by Top 500
listed companies based on market capitalisation is to make
it clear to the shareholders the circumstances in which a
company is eligible to distribute dividend though it casts no
obligation to announce as to when a company may declare
dividend. This article analyses the dividend distribution policy
and the pay-out by such companies and have concluded
by observation that out of the top-500 listed companies
having dividend distribution policies, a significant number of
companies (82%) have distributed dividend during 2018-19
and 296 companies have distributed dividend during all 4
years i.e., 2015-16, 2016-17, 2017-18, 2018-19 though there
is variation in pay-out ratio across and among companies in
different sectors.

Board Meetings through
Video-Conferencing

111

Dr. J. Sridhar

T

he companies Act, 2013 through Section 173 contains
the enabling provisions for the conduct of Board meetings
through Video-conferencing (VC) or Other Audio-Visual
Means (OAVM). Rule 3 of The Companies (Meetings of the
Board and its Powers) Rules, 2014 gives detailed prescription
with respect to the procedures to be followed with respect to
the conduct of Board Meetings through VC or OAVM. Rule 4
of the said rules stipulates matters which shall not be dealt
with through VC or OAVM. Consequent to the COVID-19
pandemic, there is a temporary relaxation to the effect that
these matters can be dealt with and resolutions passed in a
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Leadership by Values – A Company
Secretary perspective

116

Ramesh Subramanian

T

he article largely speaks about the current pandemic
situation and why it is important to re-connect back to our
basics. It speaks to a structured approach by way of a solid
foundation in “Leadership by Values” genuinely demonstrated
by Company Secretaries. A perspective has been drawn with
respect to the approach companies can take, a research and
a true incident that occurred in Taj Palace hotel in Mumbai
in 2008. The Core Values of the Institute have been quoted
and values-based leadership is being looked at from the point
of view of its essence, cultivation of values, the connection
between leadership & values and a values framework model
pivoting around the roles Company Secretaries play. Two
illustrations are presented with views on how practicing
Company Secretaries can handle issues by strongly towing
values. The conclusion draws upon data on how companies
that adhere to values perform in the long run ending with
kudos to Company Secretaries.

Personality Rights and Legal position
in India

120

Vivek Sadhale, Vikas Agarwal and
Nikita Navindgikar

P

ersonality rights or celebrity rights as they are popularly
known are a unique set of rights, which are associated
with the status acquired by certain individuals owing to the
success achieved by them and recognized by the large group
of individuals. The concept of personality rights is based
on the idea that every individual must have control over
the marketization and commercial use of his/her persona.
In this article, the authors have compared the concepts of
Performance Rights vs Personality Rights. They have opined
that if the use of personality rights is for the sole purpose
of deriving commercial profit from it and is an unauthorized
use of the celebrity’s recognizable attributes or appearance,
it can be considered a breach of their rights. The authors
have concluded that the law governing personality rights is
still evolving in India and there is certain amount of ambiguity
surrounding this subject. Though of late, the judiciary has
played an active role in protecting the holders of personality
rights, India does not have an established right on personality.
The authors have highlighted that it indirectly stems from
copyright law, trademark law and the tort of passing off.
CHARTERED SECRETARY

However, the legislature still needs to elaborate upon this
unique field of personality rights.

Data Privacy (GDPR) ushering new
compliance regime

124

Atul Juvle

H

uge momentum was created all across the world on
25th May, 2018. This was the biggest news, in recent
times, before COVID-19. It was the day when, General Data
Protection Regulations (GDPR) came into force in European
Union. There were multiple reasons for this momentum. This
led to opening of tremendous business as well as employment
opportunities, across the world. In this article, the author
has attempted to cover salient features of GDPR, status of
privacy laws in Indian context, with focus on opportunities for
compliance professionals, which will come in the near future.
The article deals with the salient features of GDPR in detail
and explains that majority of the provisions of the Personal
Data Protection (PDP) Bill proposed in India are similar to
the GDPR.

Legal World

P-143

n

LMJ 11:11:2020 On the basis of the authorities noted, it must
follow that since the order of the Managing Director had been
ratified by the Board of Directors such ratification related back
to the date of the order and validated it.[SC]

n

LW 78:11:2020 In Law, an ‘Adjudicating Authority’ is safely
and surely to admit the Application, if the ‘debt’ is proved
and the default took place, the only rider being, that the
Application must be complete as per the ingredients of the
Court. [NCLAT]

n

LW 79:11:2020 The IB Code is a beneficial legislation
intended to put the Corporate Debtor on its feet and it is not a
mere money recovery legislation for the Creditors.[NCLAT]

n

LW 80:11:2020 CCI dismisses complaint alleging cartelisation
in Phenol price fixing.

n

LW 81:11:2020 CCI dismisses complaint alleging cartelisation
in certain copper products.

n

LW 82:11:2020 In the instant case, there is no evidence of
any loss suffered by the complainant by reason of non-receipt
of notice. [SC]

n

LW 83:11:2020 There is nothing to indicate or suggest that
non-service of one month’s notice as a condition precedent
for termination of petitioner’s service would result in vitiation or
invalidation of termination of service, if effected.[JHR]

n

LW 84:11:2020 In any event, no factory/ classes of factories
could have been exempted from compliance with provisions
of the Factories Act, unless an ‘internal disturbance’ causes
a grave emergency that threatens the security of the state,
so as to constitute a ‘public emergency’ within the meaning
of Section 5 of the Factories Act.[SC]

n

LW 85:11:2020 We are of the opinion that in the facts and
circumstances of the case narrated hereinabove, the High
Court ought not to have passed such an interim order. [SC]
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meeting held through VC or OAVM. This Article covers two
aspects, viz: (a) Major changes required in the procedure for
holding meetings through VC under the Companies Act, 2013
and (b) Rule 4 for matters not to be dealt with through VCRelaxation to be made permanent. The author has concluded
that considering the new Normal that we are seeing today,
it is the need of the hour for the corporate sector to have a
simplified procedure for conduct of meetings through VC and
to have greater flexibility in transacting matters through VC
meetings.
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From The Government

P-153

n

National Company Law Appellate Tribunal
(Recruitment, Salary and other Terms and Conditions
of Service of Staff Car Drivers) Rules, 2020

n

Special measures under the Companies Act 2013
and LLP Act 2008 In view of COVID-19 outbreakExtension

n

Companies (prospectus and allotment of securities)
Rules 2020

n

Contribution by Issuers of listed or proposed to be
listed debt securities towards creation of “Recovery
Expense Fund”

n

Clarification on SEBI Circular SEBI/HO/OIAE/
IGRD/CIR/P/2020/152 dated 13 August, 2020 on
Investor grievances redressal mechanism–Handling
of SCORES complaints by stock exchanges and
Standard Operating Procedure for non-redressal of
grievances by listed companies

n

Securities and Exchange Board of India (Debenture
Trustees) (Amendment) Regulations, 2020.

n

Issuance, listing and trading of Perpetual NonCumulative Preference Shares (PNCPS) and
Innovative Perpetual Debt Instruments (IPDIs)/
Perpetual Debt Instruments (PDIs) (commonly
referred to as Additional Tier 1 (AT 1) instruments)

n

Standardization of timeline for listing of securities
issued on a private placement basis under:
i.

SEBI (Issue and Listing of Debt Securities)
Regulations, 2008 (SEBI ILDS),

ii.

SEBI (Issue and Listing of Non-Convertible
Redeemable Preference Shares) Regulations,
2013 (SEBI NCRPS),

iii.

SEBI (Public Offer and Listing of Securitised Debt
Instruments and Security Receipts) Regulations,
2008 (SEBI SDI) and

iv.

SEBI (Issue and Listing of Municipal Debt
Securities) Regulations, 2015 (SEBI ILDM).

n

Processing of applications for registrations of AIFs
and launch of schemes

n

Review of Dividend option(s) / Plan(s) in case of
Mutual Fund Schemes

n

Utilization of Fund Created out of the Regulatory Fee
Forgone by SEBI – Additional Guidelines

n

Product Labeling in Mutual Fund schemes – Risk-ometer

n

Securities and Exchange Board of India (Alternative
Investment Funds) (Amendment) Regulations, 2020

n

Framework for monitoring of foreign holding in
Depository Receipts

n

(Prohibition of Fraudulent And Unfair Trade Practices
Relating To Securities Market) (Second Amendment)
Regulations, 2020

n

Relaxation in timelines for compliance with regulatory
requirements

n

n

Standardisation of procedure to be followed by
Debenture Trustee(s) in case of ‘Default’ by Issuers
of listed debt securities

Review of provisions regarding valuation of debt and
money market instruments due to the COVID - 19
pandemic

n

Standard Operating Procedure in the cases of
Trading Member / Clearing Member leading to
default - Extension of timeline for submission of the
Undertaking cum Indemnity bond by the Trading
members (TMs) / Clearing Members (CMs) for all the
bank accounts

n

Extension of facility for conducting extraordinary
meeting(s) of unit holders of InvITs and REITs
through Video Conferencing or Other Audio-Visual
Means (VC/OAVM)

n

Guidelines on Inter Scheme Transfers of Securities

n

Securities and Exchange Board of India (Issue and
Listing of Debt Securities) (Amendment) Regulations,
2020

n

Securities and Exchange Board of India (Listing
Obligations and Disclosure Requirements) (Third
Amendment) Regulations, 2020

n

42

Securities Contracts (Regulation) (Stock Exchanges
and
Clearing
Corporations)
(Amendment)
Regulations, 2020
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Highlights of Companies (Amendment) Act, 2020
The Companies Act 2013 (Act 2013), barring a few sections, was implemented to be effective from 01-04-2014.
The Act 2013is a legislation for consolidating and amending the law relating to Companies. The enactment of
the Act 2013, often noted to be one of the most significant legal reforms in India in the recent past, was aimed at
bringing Indian company law in tune with global standards. Since the Act 2013 has been an evolving one, there
have been quite a few amendments passed through the Parliament and the latest one being the Companies
(Amendment) Act, 2020. The author analyses the significant highlights of this Amendment Act.

B. Chandra*, ACS
Practising Company Secretary
Chennai
bchandraandassociates@gmail.com

BRIEF ABOUT THE COMPANIES ACT 2013

T

he Companies Act, 1956, provided the legal framework
for corporate entities in India for more than 5 decades.
The need for streamlining the Act was felt, as the corporate
sector grew in pace with the Indian economy, with as many
as 24 amendments taking place since 1956 till 2008. An
expert committee was formed which gave very valuable
inputs; besides the Government also had inputs from
various committees such as Naresh Chandra Committee(s),
Vaish Committee, a Bill which was withdrawn and so on.
The Corporate world saw the passing and evolution of the
Act 2013 which had several notable features such as selfgovernance by the shareholders, improved corporate
governance requirements, improved disclosures in the
financial statements, prohibition of certain transactions with
related parties etc. During the implementation phase and
thereafter, the number of amendments, the Act 2013 has
seen in the last 6 years is sure to surpass the number of
amendments its predecessor witnessed in its 5 decades of its
existence. Not only the act was amended, orders issued for
removing difficulties in the first 5 years, changes in the rules,
clarifications, FAQs on various matters and circulars which
had been so far issued crossed 567 in number. Despite the
dynamism witnessed so far, the Act, Rules and the attendant
clarifications still give room for a lot of interpretations.
Several instances can be quoted for the lack of clarity
witnessed through the frequent changes brought in the
legislation. Section 185 of the Companies Act was amended
with effect from with effect from 07-05-2018 by the Companies
(Amendment) Act 2017. While the earlier Section 185 totally
prohibited grant of loans etc to any person in whom the
*Formerly Indian Company Law Service Officer

44

| NOVEMBER 2020

Directors/ Directors of the holding Company are interested,
the amended Section permitted loans to certain interested
parties on the strength of a special resolution. While listing
the parties to whom the loan can be granted, the term “such”
has been extracted from the pre-amended provision, which
needs to be either ignored or imputed the meaning given in
Section 185(1). It is therefore not clear to a reader whether
loans can be granted a Private company in which the Director
of the holding Company is interested or not i.e. whether to
ignore the term “such” or to give a meaning as in sub section
(1) of Section 185 of the Act. With no system of advance
ruling/ informal guidance in place, it would be difficult to take
a decision to ignore the term as no term can be considered
redundant in law.
Another classic example is the addition of a proviso to Rule
12(1) of Companies (Management and Administration)
Rules, 2014 and a simultaneous notification of Section
92(3) of the Act 2013. Even to this date, it is not clear
whether the confusion is understood or there is confusion in
understanding. Specifically, everyone is wondering whether
a draft Annual return is to be given as a link in the Directors’
Report or the Annual Return pertaining to the previous year
is to be linked to the Boards’ Report. The intention of this
provision is not apparently clear even after multiple readings.
Having said that, one may like to add that drafting a law be
it a Rule, a Circular or a clarification is an unenviable task
as the draftsman cannot imagine all and every situation to
which the law would have to be applied in respect of the
more than million corporates. At the same time from the point
of view of the stakeholders, it is obvious that there is some
obvious disconnect in the whole process of putting through
the amendments.
With the Government’s objective of facilitating greater
ease of living to law-abiding corporates, it had constituted
Company Law Committee (‘Committee/CLC’) on September
18, 2019. The overall objective of the Government and the
Committee was to decriminalize some more provisions of
the Act based on their gravity and to take other necessary
measures to provide further ease of living for corporates in
the country. The Committee, under the chairmanship of the
then Secretary, Ministry of Corporate Affairs, submitted its
report in November 2019.

PASSAGE OF THE COMPANIES
(AMENDMENT) ACT, 2020
The year 2020 has been the year of various amendments for
the corporates. Alongside various changes, exemptions and
relaxations given due to the unprecedented pandemic, the
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HIGHLIGHTS OF THE AMENDMENT ACT
The Companies (Amendment) Act 2020 covers the following
two major areas (1) Decriminalize certain offences under
the Companies Act, 2013 in case of defaults which can be
determined objectively ( needless to add that no element of
fraud can be added to such defaults) (2) To increase the ease
of doing business and ease of living ( both of which have
become unimaginably tough with the raging pandemic across
the globe).
Towards the objective of decriminalisation, the
amendments made are categorised into the following three
categories for ease of understanding.
I.

Omitted offences under the Amendment Act – Clauses
8, 10 13 and 15 and 48 of the Amendment Act.

The rationale for omitting certain offences under the
Companies Act is contained in the CLC report submitted by
the Committee forming the basis for the amendment. Section
425 of the Companies Act entrusts the National company Law
Tribunal as well as the Appellate Tribunals with the power
of the High Courts under the provisions of the Contempt of
Courts Act, 1971. The CLC has therefore recommended that
penalty provisions contained in the following Sections could
be omitted from the Company law so that NCLT may exercise
its contempt jurisdiction in relation to such breaches.

ARTICLE

Government has again laid down another set of amendments
by way of Companies (Amendment) Bill, 2020. It was
introduced in the Lok Sabha on 17th March 2020 and got
passed on the 19th September 2020. The Union Corporate
Affairs Minister Nirmala Sitharaman moved the Bill for passing
in the Upper House (Rajya Sabha) on the 19th September
2020 which was passed three days later. The Bill received the
assent of the President of India on the 28th September, 2020.
As is the practice in vogue, the Companies (Amendment
Act) 2020- Act 29 of 2020 has a clause that it shall come
into force on such date as the Central Government may, by
notification in the Official Gazette, appoint and that different
dates may be appointed for different provisions of this Act and
any reference in any such provision to the commencement of
this Act shall be construed as a reference to the coming into
force of that provision. As on this date, the provisions of the
Amendment Act are yet to be notified.

leaving it to the prosecuting court to mandate cooperation.
The workability of the contempt jurisdiction by the then
Company Law Board was not tested in many cases. However,
the amendment seems to be in the right direction in order
to establish the Tribunal as a body for regulating corporate
conduct.
II.

Offences for which alternate mechanism is provided
- Clauses 4, 46, 47 & 51 of the Amendment Act

The Committee has made some out of the box thinking
that in respect of certain offences, an alternate mechanism
of making the offender realise rather than classifying the
criminal offences to civil offence or vice versa. By prosecuting
or levying a civil penalty also, the desired goal may not be
achieved. The amendments made on the above lines are:
a.

Section 16(3) – When the direction of the Regional
Director to change the name of the Company is not
complied, the system will give an auto generated
name to such company.

b.

Section 441(5) – In the case of non-compliance
with the order of the compounding authority, the
compounding fee would get automatically doubled

c.

Section 284(2) – Non-cooperation of the promoters
etc. with the liquidator, provision to be made in IBC
for the liquidator to make an application to NCLT by
adding a suitable provision in the Insolvency Code.

a.

Section 48(5)- Variation of the rights of shareholders
of any class with consent of three fourth of the
holders and breach of the order of the NCLT in cases
of dispute by the dissenting shareholders.

The amendments may have to stand the test of law if any
aggrieved person approaches a Court as the Registrar
changing the name of the Company, without the consent of
the shareholders is unknown to Company law till date.

b.

Section 59(5) – Grievance of the shareholders over
the entry in the register of members and the breach
of the order given by the NCLT/ NCLAT.

III. Offences that were shifted to the Internal Adjudication
Mechanism

c.

Section 66 (11) - Publication of the order of NCLT
regarding reduction of capital.

d.

Section 71(11) – Non-compliance with the order of
NCLT for redemption of debentures.

In respect of Section 342 of the Companies Act, the penal
provisions relating to non-cooperation by the Liquidator or
any present and past officer of the Company, is omitted,
CHARTERED SECRETARY

The Companies (Amendment) Act, 2019 has seen the
implementation of the internal adjudication mechanism in
respect of certain offences. The idea is that the Corporate law
should be decriminalised so that the burden on the Courts
in respect of offences which do not smack of any fraud or
deceit and irregularities committed without any ‘Mens Rea’
should be dealt with as civil offences. The Government has
felt the need for introducing such a mechanism based on the
recommendations of the J J Irani Committee and the offences
committee. It is a fact that it would be easier for companies to
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rectify their defaults, pay the penalty and become compliant
through the adjudication mechanism. It would relieve the
Government and the Courts from the burden of fighting cases
which are not very serious. It would also give time to the
Courts to focus on serious offences involving public interest.

a)

Section 56 – Non-compliance with the provisions
relating to transfer and transmission of securities
which was punishable with a fine of Rs 25,000 to Rs
5 Laks is now moved to the adjudication mechanism
with a penalty of Rs 50,000/-

It is however reiterated that the introduction of the adjudication
mechanism is not an unmixed blessing to the corporates.
As of now, the Companies are divided in to Private and
Public Companies, which is a classification arising out of
the definition contained in the Articles of association. The
real test of the nature of a company will have to be based
only on the fact whether Company avails any public funds or
not. A Private limited Company, where the family members
participate mainly with their own funds cannot be viewed
with the same lens as yet another private company availing
significant loans/ debentures/ redeemable securities/ equity
backed instruments from banks or Financial institutions. The
term ‘Public interest’ is defined by the apex Court as the
greater interest of the public and society at large as opposed
to the interest of a group of private individuals. Though the
concept is not new to Company law, this has to be taken to
its logical conclusion. In a company where there is no public
interest, the Government should give exemptions from
mandatory audit of accounts, holding of board meetings every
quarter, preparing minutes, circulating the same, getting the
same signed etc. All the changes in the Board composition,
various KYCs, DPT 3 for the unsecured loan from directors
out of their own funds, allotment of shares etc can be part of
one time annual return comprising of an unaudited financial
statement and an annual return. Recently, there was a case
of a levy of penalty of Rs 2.50 Lakhs for the Company and
the Directors as the Chairman of the Board has not dated
the minutes of 10 Board meetings in a closely held company,
not having any public stakeholders. There is no doubt that
the adjudication mechanism is a boon to both the regulators
and the corporates as both will be free to pursue their main
activities without having to focus on trivial irregularities, At
the same time, it is increasingly being felt that an excellent
opportunity to look at the substance of the problem of noncompliance as opposed to the technical aspects of noncompliance has not been fully addressed. It is hoped that this
will be looked at next time round.

b)

Section 86 (1) – Failure to comply with the provisions
relating to registration of charges punishable under
Section 86(1). It may be noted that the Companies
(Amendment) Act 2019 has already added Section
86(2) for wilfully furnishing a wrong information in
respect of registration of charges under this chapter
which invokes Section 447 of the Act 2013.

c)

Section 88(5) – Non maintenance of the Register of
members.

d)

Section 89 (5) & (6) – Failure of the Holder of shares
and the beneficial owner in making declaration and
the failure of the Company to file such declaration
in Form MGT 6, the rationale is that the beneficial
owner, in the absence of fulfilling his obligation, will
not be able to enforce his right under the relevant
securities.

e)

Section 90(10) – Failure to file a declaration of
significant beneficial ownership

f)

Section 90 (11) – Non maintenance of register of the
significant beneficial ownership. However the wilful
default of furnishing wrong or fraudulent information
or suppressing the correct information will continue to
attract Section 447 of the Act.

g)

Non-compliance with the provisions of Section 92
by the practising Company Secretary, violation of
Section 134 relating to the contents of the Board’s
report or placing the Financial statements before
the Board for approval, failure to report fraud by
the statutory, Cost or the Secretarial auditors under
Section 143.

h)

Section 105 – Company soliciting appointment of
proxy in respect of member(s)

As regards the offences, which have moved to the adjudication
mechanism, the following compoundable offences have been
moved to the adjudication mechanism.

i)

Failure to transfer the unpaid dividend and the
underlying shares to the IEPF authority

j)

Yet to be implemented penal provisions for noncompliance with the Corporate Social responsibility
provisions.

k)

Violations of section 177 (Constitution of Audit
Committee) and Section 178 (Constitution of
Nomination and Remuneration Committee)

l)

Section 184(4) – Failure to make the annual
disclosures of the interest of the Directors in the
First board meeting in a financial year and failure
to disclose the interest of a director in a contract or
arrangement.

In respect of Section 342 of the
Companies Act, the penal provisions
relating to non-cooperation by the
Liquidator or any present and past
officer of the Company, is omitted,
leaving it to the prosecuting court to
mandate cooperation. The workability
of the contempt jurisdiction by the then
Company Law Board was not tested in
many cases. However, the amendment
seems to be in the right direction in order
to establish the Tribunal as a body for
regulating corporate conduct.
46
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m) The investments of the Company not held in its name
n)

Violation of Section 188 – Certain related party
transactions requiring approval of the Board /
members depending on the threshold limits
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The real test of the nature of a company
will have to be based only on the fact
whether Company avails any public
funds or not. A Private limited Company,
where the family members participate
mainly with their own funds cannot be
viewed with the same lens as yet another
private company availing significant
loans/ debentures/ redeemable securities/
equity backed instruments from banks or
Financial institutions. The term ‘Public
interest’ is defined by the apex Court
as the greater interest of the public and
society at large as opposed to the interest
of a group of private individuals.
o)

Section 232(8) – Failure to file a certified copy of
the order of the NCLT in respect of mergers and
amalgamations

p)

Violations of the provisions of valuation by the
registered valuers except the offences committed
with an intent to defraud.

q)

Section 405(4) - Non furnishing of certain information
when the Government directs the Companies to
do so. We should note that the details of delayed /
non-payment of dues to the MSME has been made
under Section 405. The Amendment Act has made
non filing of the MSME as an offence punishable with
penalty under the adjudication mechanism.

The rationale for shifting the above offences are contained in
the CLC report submitted to the Government. While certain
CHARTERED SECRETARY

offences such as non-maintenance of registers etc can be
shifted to the adjudicating mechanism, the purpose of shifting
the non – disclosure of interest in the Board Meeting or
entering into related party transactions without complying
with Section 188 appear to be over stretched despite the fact
that the contracts are voidable at the option of the Board.
In several cases the contract or the project might have
progressed making it unviable to cancel the contract or
agreement.

EASE OF DOING BUSINESS AND
AMENDMENT ACT
The other amendments in the Amendment Act 2020 ,
includes, excluding certain companies from the definition
of Listed Companies ( in consultation with SEBI), moving
the chapter on producer companies from the 1956 Act,
exempting certain companies from constituting a CSR
committee, permitting companies to set off the excess
expenditure towards future CSR obligations, payment of
some remuneration to non – executive directors, in the case
of Companies having inadequate profits, constitution of the
benches of the Appellate Tribunal etc which will ease the way
of doing business in India.

CONCLUSION
To conclude, the amendment Act 2020, is definitely a forward
looking, welcome step for the corporates as well as the
Regulators. There will always be some unfinished agenda.
When the Prime Minister of India has launched a massive
Atma Nirbhar Bharat, we as professionals should adhere to
the best corporate practices, in order to assist the Government
in its economic goal for the welfare of the Country and the
citizens of India by highlighting the genuine concerns of the
stakeholders from time so that the government can take
timely corrective action wherever required.
CS
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Decriminalization of offences under the
Companies (Amendment) Act, 2020 – An analysis
After being in the works for over two years, the enactment to decriminalize some of the offences under the
Companies Act, 2013, finally cleared its way for the President’s assent on September 28, 2020. The enactment
reinforces the Government’s on-going initiatives to promote ease of doing business in the country. What it holds
forth for the governance and regulatory mechanism in the country will be revealed over time. Meanwhile, an
attempt is made here to understand and analyse the implications of this enactment and its bearing on corporates.
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BACKGROUND

T

he Government of India, vide Order dated 13th July 2018,
constituted a Committee to review the Offences under the
Companies Act, 2013(The Act). The major terms of reference
of the Committee was:
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to examine the nature of all ‘acts’ categorized as
compoundable offence under the Act and examine
if any of such ‘acts’ may be recategorized as ‘acts’
which attract civil liabilities wherein the Company
and its ‘officers in default’ are liable only for penalty,
thereby removing imprisonment;
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to review the provisions relating to noncompoundable offences and recommend whether
any such provisions needs to be recategorized as
compoundable offence:



to examine the existing mechanism of levy of penalty
under the Act and suggest any improvements thereon

The Committee among other things, made recommendations
for re-categorizing of certain offences into civil wrongs,
improving the working of the NCLT and referred to certain
essential elements of Corporate Governance. The
major recommendation was to recategorize 16 out of 81
compoundable offences to an in-house adjudication framework
wherein defaults would be subject to a penalty levied by an
adjudicating officer. Based on the recommendations made by
the Committee, the Central Government brought in relevant
changes by passing of the Companies Amendment Act, 2019.
Despite the ease in penal pressure brought about by the above
enactment, the Government continued to feel the acute need
to further liberalise and relax the stringent penal provisions
of the Act. This clubbed with the urge to promote ease of
doing business and to foster growth of corporates, led to the
constitution of the Company Law Committee in September
2019. The Committee was assigned the task of examining
and making recommendations to the Government on various
provisions and issues pertaining to implementation of the
Companies Act, 2013 and the Limited Liability Partnership
Act, 2009. The major terms of reference of the Committee
was to analyse the nature of the offences and submit its
recommendation as to whether any of the offences could be
recognized as civil wrongs along with measures to optimize
the compliance requirements under the Act, and concomitant
measures to provide further ease of doing Business.
Based on the recommendations of the Committee, the Central
Government has proposed the Companies Amendment Bill
2020 which has got assent of both the houses of Parliament
and the President and published on the Official Gazette on
28th September, 2020.

ANALYSIS
The corporate regime in India has always remained stringent
and penal in nature. Whilst the economic policies were
liberalised as early as 1991, it took another two decades for
the liberalisation to extend to the corporates. The Companies
Act, 2013 and further enactments to amend it were the
first steps in all decades in the post-independence era, to
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liberalise the law governing corporates. Corporates continued
to struggle with the archaic Act of 1956 before it dawned on
the Legislature to evolve a liberalized law keeping in line
with the changing times and economic policy of the Country.
The Companies Act 2013, underwent various changes after
its enactment in 2014, to enable the corporates to be more
compliant in the ever evolving business scenario. However,
if we were to look at the recent amendments, the focus has
been on reducing the punishments and penalties, simplifying
the legal process and reducing the compliance requirements
of small and start up Companies.
As discussed in the foregoing paragraphs, the process started
in 2018, which gave way to the enactment of the Companies
(Amendment) Act, 2019. The amendment recategorized 16
offences out of 81 compoundable offences, to an in-house
adjudication framework, wherein defaults would be subject to
a penalty levied by an adjudicating officer. Thereupon came
the enactment of the Companies Amendment Act, 2020
which further re-categorized 23 compoundable offences as
civil wrongs, omitted 7 compoundable offences, limited 11
compoundable offences subject to fine alone and categorised
5 offences to be delt with through an alternate framework.

BASIS OF DECRIMINALIZATION
Corporate criminal liability and corporate civil liability are two
important components that go hand in hand as a deterring
mechanism to corporate misconduct. The same has been
envisaged in the corporate laws enacted at various points
of time. However, the question remained as to how best to
strike a balance between the two? What offences could be
classified as those attracting only a civil liability and what kind
of offences would deserve a criminal liability to be attached
to it? For this it is essential to understand the purpose
and intent of the offence. To attach criminal liability for an
offence, a crime needs to be established/ proved against the
corporate. A crime is that which involves the element of ‘guilty
mind’ or ‘mens rea’. In other words, an offence committed
with full and complete cognisance of it being an offence, with
the grave intent of causing harm/loss or making an unlawful
gain, would tantamount to a crime, thus attracting criminal
liability. In the earlier enactments the legislature seems to
have lost sight of the above, thus slapping criminal liability
for offences involving even minor digressions and omissions.
The Company Law Committee (CLC) in its report observed
that serious violations of law, especially wrongful conduct
involving fraudulent elements, should be dealt with under
criminal law while procedural, technical and minor noncompliances, especially the ones not involving subjective
determinations, may be dealt with through civil jurisdiction
instead of criminal. Consequently, the enactment of the
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present Act seeking to undo past failings by attaching just
and equitable liability based on the severity of the offence.
Decriminalization under the Amendment Act, 2020 can be
classified into 4 viz. (i) omission of certain compoundable
offences (ii) removing imprisonment and limiting some
offences as being subject to only fine (iii) re-categorization of
offences and (iv) identifying offences to be dealt with under
alternative frameworks or mechanisms.
(i) Omission of certain compoundable offences
The amendment Act has omitted 7 offences which relate
to the non-compliance of orders of the National Company
Law Tribunal (NCLT), i.e. orders with respect to variation
of shareholders rights, rectification of register of members,
publication of order of the NCLT for reduction of Share
Capital, redemption of debentures on maturity or payment of
interest etc. Further, offences provided under Section 348 (7)
which deal with non-compliance by Company Liquidators was
omitted and sub-section (6) replaced to transfer the offence
to be dealt under the IBC.
(ii) Removing imprisonment and subjecting the offences
to fine alone
Based on the recommendation of the CLC, the legislature
has removed imprisonment for the following listed offences
while retaining the criminal liability to payment of fine alone.
Though the violations arising out of the listed offences may
otherwise be considered to be substantially serious in nature,
as they do not involve public interest at large, the fine element
is considered an appropriate deterrent to ensure compliance.
Wherever public interest is involved, the legislature has
ensured that the same is addressed through alternative
mechanism. To illustrate, for the contravention of the matters
prescribed or to be stated in the prospectus as per Section 26,
punishment is now limited to fine by removing imprisonment.
Apart from the contents of the prospectus as specified by
SEBI, the section deals with certain procedural compliance
like filing with ROC etc. Mis-statement in the prospectus is
separately dealt with under Section 34, where the liability
is fixed under Section 447(Punishment for fraud). Further
the same offence can also be addressed through SEBI
Regulations. Hence, the amendment to limit the punishment
for the offence in Section 26(9) does not dilute the gravity of
the Offence.
Sl.
No.

Offence

Section

1

Failure of the Company to comply with the 8 (11)
requirements of the special license given
to Section 8 companies

2

Contravention of matters prescribed to be 26(9)
stated in prospectus

3

Default in complying with the requirements 40(5)
for public offer

4

Default in complying
requirements

5

Default in compliance with the provisions 128(6)
relating to maintenance of Books of
Accounts of the Company

with

buy-back 68(11)
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The major terms of reference of
the Committee was to analyse the
nature of the offences and submit its
recommendation as to whether any of
the offences could be recognized as civil
wrongs along with measures to optimize
the compliance requirements under the
Act, and concomitant measures to provide
further ease of doing Business.
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6

Contravention of Provisions of Chapter X 147
(Audit & Auditors)

7

Contravention of provisions relating to 167(2)
vacation of Director

8

Default in complying with the Order of the 242(8)
Tribunal under sub-section 1 of Section 242

9

Default in complying with the directions 243(2)
of the NCLT regarding termination or
modification of certain agreements

10

Default in complying with the rules framed 347(4)
by the Government in connection with
disposal of books and papers of the
Company on winding up

11

Punishment for contravention of provisions 392
related to Foreign Companies

(iii) Re-categorization of Offences
In order to reduce the burden on Regional Directors and
NCLT, on the recommendation of CLC, 16 offences under
the Act have been decriminalized and classified as civil
wrongs under the Companies Amendment Act, 2019. To
further reduce the criminal liability, more offences have been
decriminalized and reclassified by replacing criminal fine
with civil penalty under the Amendment Act, 2020. By virtue
of this, Internal Adjudication Mechanism (IAM) framework
has achieved greater prominence in the field of Corporate
Governance.
However, while removing criminal liability in certain provisions,
to deter non-compliance, there is considerable increase in
the amount of penalty in few strategic provisions of the Act
as given below:

Source: Compiled by the authors
Sl. Section & Compliance
No.
1

Corporate Social Responsibility – 135

Punishment under Companies Act, Punishment under Companies
2013
(Amendment) Act, 2020
Company - fine between Rs. 50000
– Rs.2500000.
Officer in default - imprisonment up
to three years or with fine between
Rs. 50000 – Rs.500000, or with both.

2

Related Party Transactions-188

Submission of information and
Statistics to Central Government – 405

Officer in default - Penalty fixed
to 1/10th of the amount unspent/
not transferred or two lakh rupees
whichever is less.

Director/Employee-

Director/Employee-

(i)

(i)

Listed company – imprisonment
up to one year or with fine
between 25000 – 500000

(ii) Other Companies - with fine
between 25000 – 500000
3

Company – Penalty fixed to twice the
amount unspent/ not transferred or
one crore rupees whichever is less.

Company - fine up to Rs.250000
Officer in default - imprisonment up
to six months or with fine between
Rs.25000 – Rs.300000 or with both

Listed company - Penalty of
2500000

(ii) Other Companies - Penalty of
500000
Company and Officer in default Penalty of Rs. 20000 and in case
of continuing failure, with a further
penalty of one thousand rupees for
each day after the first during which
such failure continues, subject to a
maximum of three lakh rupees

Source: Compiled by the authors
(iv) Offences to be dealt under alternate framework or
mechanism.
The amendment has further brought in alternate framework or
mechanism for the supervision of certain provisions instead
of changing the nature of offences therein. For example, in
case of non-compliance with the order of the RD directing
change of name of the Company, the criminal fine provided
under Section 16(3) is substituted by enabling the Central
Government to allot a new name to the deterrent Company and
directing the Registrar to enter the new name in the Register
of Companies and issue fresh certificate of Incorporation.
Another important change brought in under this mechanism
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is with regard to non-compliance of the compounding order
issued by the NCLT or the RD under Section 441 of the
Act. Punishment by way of imprisonment and criminal fine
is substituted by doubling the maximum compounding fee
for the initial offence for which the compounding application
has been made. The intention of the legislature is to deter
non-compliance by imposing a greater penalty, rather than
by initiating a separate offence for the same non-compliance.
To sum up, the amendment has simplified the process of
making good various offences involving only a procedural or
technical departure from the law, by alternative mechanisms
instead of imprisonment and criminal fine involving long
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arduous trials at various courts. While on the one hand it
saves the time and effort of the judicial and quasi-judicial
bodies in our country, on the other hand it has helped to map
the offences under the Act with just and deserving penalty.

GLOBAL SCENARIO
With the new enactment, India is now on an almost even
footing as some of its prominent FDI players like Singapore,
Mauritius etc. in terms of corporate offences and penalties.
The corporate laws in most of these countries provide
for penalty by way of fine with respect to non-compliance
resulting from inadvertent omission, technical departures and
other procedural transgressions. Imprisonment is attracted
only for severe and grave non-compliance such as making
false misleading statements, falsification of records, carrying
on business fraudulently etc.

LONG TERM IMPLICATIONS

 Increased Foreign Investment
		

 Ease of doing business
		

As compared to corporates elsewhere in the
world, corporates in India have a far more arduous
compliance journey. Though we repeatedly hear
and read about relaxed norms and compliance
procedures, the ground reality is vastly different.
Promoters/Corporates spend far too much time
on making and meeting periodic reporting and
compliance during the year than what is warranted.
There are monthly, quarterly, half yearly and yearly
compliance under the myriad statues that rule our
country today. Add to it the fact that every statute runs
a penal provision for any kind of non-compliance. This
imposes a huge statutory burden on the corporates
irrespective of their size and scale of operations.
Being so, the decriminalization of offences under
the new enactment is a welcome breather. Stringent
penal provisions for non-compliance has considerable
impact on the business decisions of the Indians as
well as foreign investors in India. The shift in the
punishment brought through the Amendment Act has
far reaching impact in fostering growth of corporates
in the Country.

In order to reduce the burden on
Regional Directors and NCLT, on the
recommendation of CLC, 16 offences
under the Act have been decriminalized
and classified as civil wrongs under
the Companies Amendment Act, 2019.
To further reduce the criminal liability,
more offences have been decriminalized
and reclassified by replacing criminal
fine with civil penalty under the
Amendment Act, 2020. By virtue of
this, Internal Adjudication Mechanism
(IAM) framework has achieved greater
prominence in the field of Corporate
Governance.
CHARTERED SECRETARY

Foreign Direct Investment (FDI) is a major monetary
source of funding for the ever growing private sector
corporates in India. As we have seen above, the
corporate law provisions prevailing in the countries of
the major FDI players in India, provide for civil liability
for offences. Aligning the provisions of the Companies
Act in India to those in force in these countries, will
result in growing confidence among such FDI players
making them amenable to opt for varied investing
opportunities in India. Additionally by removing
imprisonment for contravention of provisions relating
to foreign companies and limiting it to fine alone, it
will promote setting up of more and more places of
business in India by foreign companies. As observed
by the CLC in its report, civil penalties may be treated
as cost of running the business and definitely be
preferred over criminal liabilities which are more
grievous and permanent in nature.

 Better Corporate Governance
		

Due to decriminalization, the scope of the IAM
Framework has increased wherein the Adjudicating
Officer can take action against wilful defaulters in
compliance with the specified rules, impose penalty
and make good the offence. The penalty is fixed
under the Act with no powers to the Adjudicating
officer to increase or reduce the same, thus ensuring
better compliance.



Improved Corporate Social Responsibility (CSR)
efforts from corporates

		

The Act of 2013 brought in its wake mandatory
CSR compliance for certain classes of companies.
Considering that charity is necessarily a voluntary
act, this move was welcomed with mixed response
among the corporates. Nevertheless it heightened
social consciousness among corporates to a certain
extent. However, the penal provisions in this regard
were highly regressive providing for imprisonment up
to 3 years for any non-compliance in making adequate
spends on CSR activities as mandated by the law.
Not only was this discouraging to the corporates,
it naturally antagonised them against this move by
the Legislature and the Government. Especially for
NOVEMBER 2020 |
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Corporates with a genuine plan of action for making a
difference in the society, the law provided absolutely
no flexibility in parking their funds for CSR plans that
had a longer gestation period. It is often the case that
some of the CSR projects undertaken run for longer
periods than one financial year. In such cases it is
unfair to expect the corporates to forcefully spend
their CSR funds for the sake of merely making the
compliance mandated by law for a particular financial
year. Whilst the Income Tax Act itself, which is the
primary Act that deals with income, expenditure and
spends for charitable causes, provides flexibility to
NGOs and other charitable organisations to park up
to 15% of their funds received in a financial year for
use in future years, there does not appear to be a fair
and reasonable consideration based on which the
Companies Act provided differently.
		

Being so, it is a welcome measure to remove
provision for imprisonment up to 3 years and
substituting the same with enhanced penalty, with
respect to non-compliance of CSR provisions of the

Due to decriminalization, the scope of the
IAM Framework has increased wherein
the Adjudicating Officer can take action
against wilful defaulters in compliance
with the specified rules, impose penalty
and make good the offence. The penalty
is fixed under the Act with no powers to
the Adjudicating officer to increase or
reduce the same, thus ensuring better
compliance.
52
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Act. Additionally, it provides an option for transferring
unused funds to a separate account for use within
subsequent 3 years. All this will definitely go a long
way in encouraging and improving CSR activities in
the country and ensure the support of corporates in
societal development.

 Relaxations to Officers in default
		

Needless to say that the enactment results in a huge
collective sigh of relief for all officers of the corporates.
Saved from the constant nightmare of being marched
off to the prison for a minor departure in procedure or
technical omission, it will allow them to sleep better
knowing that transgressions will be viewed only with
the severity that it deserves. It will help them focus
and perform better in their chosen domain.

CONCLUSION
To summarise, the enactment has resulted in the corporate
regime having taken on a progressive turn. India and its
corporate ecosystem are still growing and similar moves
from the Government which protect, nurture and speed up
its development are the need of the hour. Efforts through
such enactments give the country, economy and its buoyant
business sector with the much required hope of better things
to come.
CS
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The Companies Act, 2013 (CA 2013), which took the place of the Companies Act, 1956 after a gap of almost 58
years has been a novel piece of legislation which has brought several new concepts raising the bar of Indian
Corporate Governance to a level on par with global standards. Though CA 2013 brought in paradigm shift in the
Indian Corporate Governance framework, the penal provisions were perceived to be excessive and contributing
to clog the system. Considering these difficulties, the Companies Amendment Act, 2020 came into being with
the main object of de-clogging the system by reduction of penalties and removal of imprisonment as also
carrying out certain amendments based on the recommendations of the Company Law Committee, 2019. This
article is an overview of the amendments made by the Companies Amendment Act, 2020.
Considering the difficulties, over a period of time, the Ministry
gave comfort by way of Circulars, Notifications, Amendments
to the Rules, Removal of difficulties Orders. The Act was
amended so far four times as under:

Sudhakar Saraswatula*, FCS
Vice-President (Corporate Secretarial)
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T

he Companies Act, 2013 (hereafter ‘the Act’) is a historic
legislation that has replaced the Companies Act, 1956
which was 56 years old, ensured the corporate growth
over a period of time and could take care of the regulatory
requirements. The Act has made efforts to consolidate
various provisions and has brought in several new concepts
which raised the bar of Corporate Governance and has
brought Indian company law in tune with global standards.
The Act introduced significant changes in the company law
in India, especially in relation to accountability, disclosures,
investor protection and corporate governance. The Act has
empowered the executive to make rules through subordinate
legislation and has ensured the much-required flexibility to
meet the corporate growth and the economic environment.
The Act has been by and large based on a self-regulatory
framework rather than a regulatory framework and at certain
areas it has adopted ‘comply or explain’ approach. It was felt
that the major corporate frauds and misdemeanors witnessed
around that time was due to lack of rigor in the Companies
Act, 1956. One of the objectives of the Act is to enforce
stricter action against fraud and gross non-compliance with
the company law provisions. Though the intentions were very
noble and laudable, the Act was ineptly drafted and hastily
implemented, which made it an arduous and risky affair to
interpret and implement the Act. No doubt the Act has brought
paradigm shift in the Indian corporate world, but the amount
of rigor which was introduced by way of the penal provisions
sent jitters among the stakeholders of the Act.
*The views expressed ae the personal views of the author
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Companies (Amendment) Act, 2015
Companies (Amendment) Act, 2017
Companies (Amendment) Act, 2019 and the recent
Companies (Amendment) Act, 2020

COMPANIES (AMENDMENT) ACT, 2015
The Government of India (GOI) had received several
representations from industry stakeholders for amending
various provisions of Companies Act, 2013 to ensure
ease of doing business in India. Companies (Amendment)
Act, 2015 has brought in some relaxations in the regime
governing related party transactions, limited access to
strategic corporate resolutions, eliminating some procedural
requirements (such as no declarations for commencement
of business, minimum paid-up capital requirement, usage of
common seal, etc.).

THE COMPANY LAW COMMITTEE
Though a few amendments were made in May 2015, the
Government continued to receive representations that the
Act needed further review. Considering the representations,
the Government constituted the Company Law Committee
(CLC) with the mandate of
(a) making recommendations on issues arising from the
implementation of the Companies Act, 2013, and
(b) examining the recommendations received from the
Bankruptcy Law Reforms Committee, the High-Level
Committee on Corporate Social Responsibility, the Law
Commission of India and other agencies.

COMPANIES (AMENDMENT) ACT, 2017
Considering the CLC recommendations, Companies
(Amendment) Act, 2017, brought in some major amendments
and has broadly aimed at the following:



addressing difficulties in implementation owing to stringent
compliance requirements;
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facilitating ease of doing business in order to promote
growth with employment;



harmonisation with the Accounting Standards, the
Securities and Exchange Board of India Act, 1992 and the
regulations made thereunder, and the Reserve Bank of
India Act, 1934 and the regulations made thereunder;



rectifying omissions and inconsistencies in the Act.

COMMITTEE TO REVIEW OFFENCES
UNDER THE COMPANIES ACT, 2013
To re-categorize certain ‘acts’ punishable as compoundable
offences to ‘acts’ carrying civil liabilities, improvements
to be made in the in-house adjudication mechanism etc.,
the Government set up an expert committee under the
Chairmanship of the then Secretary, Ministry of Corporate
Affairs, Shri Injeti Srinivas, to make recommendations to the
Government inter alia on re-categorization of certain ‘acts’
punishable as compoundable offences to ‘acts’ carrying
civil liabilities, improvements to be made in the in-house
adjudication mechanism etc. The Committee while making its
recommendations primarily considered the following:



The core principle followed by the Committee was
to ensure that for grave and serious offences, strong
deterrence of the law should continue



Only such offences which are procedural or technical in
nature and where public interest is not evident are brought
within the ambit of in-house adjudication



The committee also examined ways to de-clog the trail
courts of routine cases, so that cases of more serious
nature could be pursued with enhanced rigor



The Committee felt that it is necessary to free the courts
from dealing with procedural offences and technical
lapses





Continuing efforts for ‘Ease of doing Business



Increased disclosures and accountability



Re-categorising offences and de-criminalising certain
procedural and technical offences



De-clogging the NCLT and enlarging the jurisdiction of the
Central Government

COMPANY LAW COMMITTEE – 2019


In view of the constant endeavor of the Government to
facilitate greater ease of living to law abiding corporates,
the Company Law Committee (CLC) consisting of
representatives from Ministry of Corporate Affairs (MCA),
industry chambers, professional institutes and legal
fraternity was constituted under the Chairmanship of
the then Secretary, MCA, Shri Injeti Srinivas, to further
decriminalise some more provisions of the Act, based
on their gravity and to take other concomitant measures
to provide further ease of living for corporates. The
Committee deliberated upon the following proposals
before submitting its Report:

To de-clog the NCLT by significantly reducing the
compoundable offences before the Tribunal





To strengthen the enforcement of law against serious
offences by de-burdening the courts of matters of routine
nature

Streamlining corporate compliance and governance
measures



Providing an appellate mechanism against orders of
Regional Directors



Strengthening the in-house adjudication mechanism



Enacting a framework for producer companies



Enlarging the jurisdiction of Regional Director by
enhancing the pecuniary limits



Decrease duplication in disclosures



To ensure robust corporate compliance framework and
enhanced corporate governance. This was not there in
the mandate given, but the committee has made some
suggestions



Decrease onerous compliances for small companies, one
person companies, producer companies, start-ups etc.

COMPANIES (AMENDMENT) ACT, 2019
Considering the recommendations of the Offences
Committee 2018 and as the parliament was not in session,
and circumstances were perceived to exist for an immediate
action, Companies (Amendment) Ordinance, 2018 was
promulgated, which later took the shape of Companies
(Amendment) Act, 2019. The Amendment Act brought in
some amendments aimed at the following:
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THE COMPANIES (AMENDMENT) ACT, 2020
Based on the recommendations of the CLC 2019, various
provisions of the Act were further amended by way of
Companies (Amendment) Act, 2020 (the ‘Amendment Act),
which inter alia, provided for the following, namely:



to further decriminalise certain offences under the Act
in case of defaults which can be determined objectively,
and which otherwise lack any element of fraud or do not
involve any larger public interest;
CHARTERED SECRETARY
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to empower the Central Government to exclude,
in consultation with the Securities and Exchange
Board of India, certain class of companies from the
definition of ‘listed company’, mainly for listing of debt
securities;



to clarify the jurisdiction of trial court on the basis of place
of commission of offence under section 452 of the Act
for wrongful withholding of property of a company by its
officers or employees, as the case may be;



to incorporate a new Chapter XXIA in the Act relating
to Producer Companies, which was earlier part of the
Companies Act, 1956;



to set up some additional Benches of the National
Company Law Appellate Tribunal;



to provide for specified classes of unlisted companies to
prepare and file their periodical financial results;



to allow direct listing of securities by Indian companies in
permissible foreign jurisdictions

From the point of view of Ease of doing business, Ease of
living and to further strengthen the Corporate Governance
measures for Indian corporates, the Amendment Act has
inter-alia made the following major amendments. These
amendments will certainly give the much sought-after relief
and enhance the Corporate Governance norms to the next
level.

CHANGES PERTAINING TO PENAL
PROVISIONS



to make provisions for allowing payment of adequate
remuneration to non-executive directors in case of
inadequacy of profits, by aligning the same with the
provisions for remuneration to executive directors in such
cases;



to relax provisions relating to charging of higher additional
fees for default on two or more occasions in submitting,
filing, registering or recording any document, fact or
information as provided in section 403;

Though one school of thought is that criminal sanctions
may prove to be higher deterrent than civil sanctions, there
is another school of thought stating that in spite of rigors of
criminal law, the efficiency of criminal law in dealing with
corporate misconduct is always a question mark. Moreover,
criminal proceedings clog the courts, cost intensive, time
consuming and are more complex and excessive high
penalties or fines may be counterproductive. Hence there
should be a balance between civil and criminal sanctions to
regulate the corporate conduct. Considering these factors,
the Amendment Act has initiated the following changes in
penal provisions:



to extend applicability of section 446B, relating to lesser
penalties for small companies and one person companies,
to all provisions of the Act which attract

 Reduction in fines and penalties
 Removal of imprisonment provisions



monetary penalties and also extend the same benefit to
Producer Companies and start-ups;



to exempt any class of persons from complying with
the requirements of section 89 relating to declaration
of beneficial interest in shares and exempt any class of
foreign companies or companies incorporated outside
India from the provisions of Chapter XXII relating to
companies incorporated outside India;



to reduce timelines for applying for rights issues so as to
speed up such issues under section 62;



to extend exemptions to certain classes of non-banking
financial companies and housing finance companies from
filing certain resolutions under section 117;



to provide that the companies which have Corporate
Social Responsibility (CSR) spending obligation
up to fifty lakh rupees shall not be required to
constitute the

CSR Committee and to allow eligible companies under section
135 to set off any amount spent in excess of their Corporate
Social Responsibility spending obligation in a particular
financial year towards such obligation in subsequent financial
years;



to provide for a window within which penalties shall not
be levied for delay in filing annual returns and financial
statements in certain cases;
CHARTERED SECRETARY

REDUCTION IN FINES AND PENALTIES
The Amendment Act has reduced fines and penalties for
several procedural non-compliances, inter-alia for the
following:

FAILING TO FILE ANNUAL RETURN
UNDER SECTION 92 WITHIN THE
SPECIFIED PERIOD OF 60 DAYS


The amount of penalty on company and every officer who
is in default has been reduced from Rs. 50 thousand to
Rs. 10 thousand.



Further, the maximum amount of penalty has been
reduced from Rs. 5 lakhs to Rs. 2 lakhs in case of a
company and Rs. 50 thousand in case of an officer who is
in default

From the point of view of Ease of doing
business, Ease of living and to further
strengthen the Corporate Governance
measures for Indian corporates, the
Amendment Act has inter-alia made the
following major amendments. These
amendments will certainly give the
much sought-after relief and enhance
the Corporate Governance norms to the
next level.
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FAILURE TO FILE THE RESOLUTIONS OR
AGREEMENTS WITH THE REGISTRAR
UNDER SECTION 117 WITHIN THE
SPECIFIED PERIOD OF 30 DAYS FROM
THE DATE OF PASSING THE RESOLUTION




The amount of penalty on company has been reduced from
Rs. 1 lakh to Rs. 10 thousand and in case of continuing
failure, each day penalty has been reduced from Rs. 500
to Rs. 100 and the maximum amount of penalty has been
reduced from Rs. 25 lakhs to Rs. 2 lakhs.
The amount of penalty on officer who is in default has
been reduced from Rs. 50 thousand to Rs. 10 thousand
and in case of continuing failure, each day penalty has
been reduced from Rs. 500 to Rs. 100 and the maximum
amount of penalty has been reduced from Rs. 5 lakhs to
Rs. 50 thousand.

FAILURE TO FILE THE COPY OF THE
FINANCIAL STATEMENTS WITH THE
REGISTRAR UNDER SECTION 137
WITHIN THE SPECIFIED PERIOD OF 30
DAYS FROM THE DATE OF AGM




The amount of penalty on company has been reduced
from Rs. 1,000 to Rs. 100 for each day during which the
failure continues and maximum amount of penalty has
been reduced from Rs. 10 lakhs to Rs. 2 lakhs.
The amount of penalty on MD / CFO / directors has been
reduced from Rs. 1 lakh to Rs. 10 thousand and maximum
amount of penalty has been reduced from Rs. 5 lakhs to
Rs. 50 thousand.

IN CASE A PERSON HOLDS OFFICE AS A
DIRECTOR IN MORE THAN THE NUMBER OF
COMPANIES SPECIFIED IN SECTION 165


The amount of penalty on such person has been reduced
from Rs. 5,000 to Rs. 2,000 for each day after the first
during which such violation continues, and maximum
amount of penalty restricted to Rs. 2 lakhs.

REDUCTION IN IMPRISONMENT
PROVISIONS
The Amendment Act has removed punishment with
imprisonment for contravention / default in several procedural
non-compliances, inter-alia for the following:



Non-compliances under section 68 relating to any
regulation made by SEBI.



Non-compliances under section 128,
maintenance of books of accounts etc.



Holding of office as a director even when he knows that
the office of director held by him has become vacant on
account of any of the disqualifications specified under
section 167.



Non-compliance with the order of NCLT relating to
rectification of register of members under section 59.

relating

to

CHANGE IN DEFINITION OF LISTED
COMPANY UNDER SECTION 2 (52)
Prior to the Amendment Act, the definition says that “a
company which has listed any of its securities on any
recognized stock exchange is a ‘Listed Company’”. In view of
this even a private company which has its debt securities listed
on a stock exchange was considered to be a listed company
for the purposes of the Act and were required to comply with
all the related compliances pertaining to listed companies.
There was no differentiation under the Act that, whether the
company is an equity listed company or a debt listed company
and the compliances are the same, which is not the case with
SEBI Listing Regulations, wherein the compliances are less
for debt listed companies. The amendment is in response to
a long-standing demand that debt listed companies are to be
measured with a different scale.
Now, the Central Government has been empowered to
exclude such class of companies, which are listed or intended
to be listed such class of securities, as may be prescribed in
consultation with the SEBI, shall not be considered as listed
companies Thus, companies which have listed only debt
securities (NCDs) may be excluded from the definition of
listed company for the purposes of the Act.

LISTING OF SECURITIES ON FOREIGN
STOCK EXCHANGES
New sub-sections 3 and 4 were introduced to section 23
relating to public offer or private placement empowering
Central Government to permit certain class of public
companies to issue certain class of securities for the purposes
of listing on permitted stock exchanges, in permissible foreign
jurisdictions or such other jurisdictions, as may be prescribed.
The Central Government may exempt any class or classes
of public companies referred to in the newly inserted subsection (3) from any of the provisions of Chapter, III of the Act,
i.e. prospectus and allotment of securities, Chapter IV i.e.
share capital and debentures, sections 89 i.e. declaration in
respect of beneficial interest in any shares, section 90 i.e. to
register significant beneficial owners in a company or section
127 i.e. failure to distribute dividends. This enables the Indian
corporates which are well known in international markets, to
list their securities in permissible foreign jurisdictions.



Non-compliances under section 8, relating to formation of
companies with charitable objects, etc.



Non-compliances under section 26, relating to issue of a
prospectus.

TIMELINES FOR RIGHTS ISSUES



Non-compliances under section 40 relating to securities to
be dealt with on stock exchanges.

At present the offer for Rights issues shall be kept open for a
period of not less than fifteen days and not exceeding thirty
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FILING OF RESOLUTIONS AND
AGREEMENTS UNDER SECTION 117
Earlier, the provisions in respect of filing of resolutions passed
to grant loans or give guarantee or provide security in respect
of loans under clause (f) of sub-section (3) of section 179
in the ordinary course of its business were not applicable
to a banking company. However, such exemption was not
available to Non-Banking Financial Companies and Housing
Finance Companies, though some of them are as big as
banking companies and such confidentiality is required. Now
the same has been extended to any class of non-banking
financial company registered under Chapter IIIB of the
Reserve Bank of India Act, 1934 and to any class of housing
finance company registered under the National Housing
Bank Act, 1987. Therefore, any class of NBFC and any class
of HFC are also exempt from filing of resolutions passed
to grant loans or give guarantees or to provide security in
respect of loans in the ordinary course of their business.

FILING OF PERIODICAL FINANCIAL
RESULTS BY UNLISTED PUBLIC
COMPANIES
At present, only listed companies are required to submit their
financial results duly audited or limited reviewed with the stock
exchanges under the SEBI Listing Regulations. However,
Private companies and unlisted Public companies which are
as big as listed companies in size are under obligation to file
their results only annually with the Registrar.

This amendment will further strengthen the hands of the
regulator to timely detect irregularities / frauds.

CORPORATE SOCIAL RESPONSIBILITY
At present the companies which are under obligation to
spend 2% of the average net profits made during the three
immediately preceding financial years, cannot set off the
excess amount spent over and above the 2% which they
were obligated to spend in any financial year. The Indian
corporates felt that this is quite unfair and demanded that
such set off shall be given.
Considering the demand, a new proviso is added as the third
proviso to sub-section 5 stating that, if a company spends
an amount in excess of the requirements provided under
the sub-section 5 i.e. 2% of the average net profits made
during the three immediately preceding financial years ,
such company may set off such excess amount against
the requirement to spend under the sub-section 5, for such
number of succeeding financial years and in such manner, as
may be prescribed
At present companies which trigger the limits prescribed
under section 135 (1), shall constitute a CSR committee and
shall spend the prescribed amount towards CSR expenditure.
Even if such companies have no profits during the three
immediately preceding financial years and are not obligated
to spend any money on account of CSR activities, they are
obligated to constitute a CSR committee and ensure the
compliances thereof. Sometimes this causes unnecessary
paperwork and compliance burden on the companies,
especially on the smaller companies. Now a new sub-section
9 has been inserted wherein the amount to be spent by a
company under sub-section (5) does not exceed fifty lakh
rupees, the requirement of constitution of the CSR Committee
shall not be applicable. Functions of such Committee shall
be discharged by the Board of Directors of such company.
This is a welcome feature and ease the burden of smaller
companies.
Under the Companies (Amendment) Act, 2019 a new subsection 7 was introduced providing penal provisions for
non-compliances including the provision of imprisonment.
Considering the resentment this amendment was not notified
till now and in place of sub-section 7 a new sub-section was
introduced as under:



If a company is in default in complying with the provisions
of sub-section (5) i.e. spending of 2% of the average
profits or sub-section (6) i.e. transferring the unspent
amount to a special account, the company shall be liable
to a penalty of twice the amount required to be transferred
by the company to the Fund specified in Schedule VII or
the Unspent Corporate Social Responsibility Account,
as the case may be, or one crore rupees, whichever
is less, and



Every officer of the company who is in default shall be
liable to a penalty of one-tenth of the amount required to
be transferred by the company to such Fund specified
in Schedule VII, or the Unspent Corporate Social
Responsibility Account, as the case may be, or two lakh
rupees, whichever is less and



Provision for imprisonment is removed

A new sub-section 129A is inserted under which the Central
Government may, require such class or classes of unlisted
companies, as may be prescribed, —
(a) to prepare the financial results of the company on such
periodical basis and in such form as may be prescribed;
(b) to obtain approval of the Board of Directors and complete
audit or limited review of such periodical financial results
in such manner as may be prescribed; and
(c) file a copy with the Registrar within a period of thirty days
of completion of the relevant period with such fees as may
be prescribed
CHARTERED SECRETARY
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days from the date of offer. This provision is equally applicable
to private companies, closely held public companies as well
as listed public companies. This was causing unnecessary
time delays by keeping the offer open for a minimum period
of fifteen days, especially for private limited companies and
unlisted closely held public companies. The Amended Act
has inserted the words ‘or such lesser number of days as
may be prescribed, after ‘not being less than fifteen days.
The amended provision now reads as “the offer shall be
made by notice specifying the number of shares offered and
limiting a time not being less than fifteen days or such lesser
number of days as may be prescribed and not exceeding
thirty days from the date of the offer within which the offer, if
not accepted, shall be deemed to have been declined;”. This
enables the companies to close the rights offer in a shorter
period and to complete the process.

ARTICLE
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REMUNERATION OF NON-EXECUTIVE
DIRECTORS INCLUDING INDEPENDENT
DIRECTORS
Earlier there was no provision for payment of remuneration
to non-executive directors including independent directors by
companies which have no profits, or the profits are inadequate
to pay such remuneration. Hence earlier such companies
were not able to attract good talent on their Boards. Now by
amendment to the provisions of section 149(5) and 197 (3)
of the Act, the payment of remuneration to non-executive
directors including Independent Directors has been provided
and such remuneration shall be payable in accordance with the
provisions of Schedule V of the Act. Such remuneration shall
be exclusive of any fee payable for attending the meetings of
the Board or Committees or for any other purpose whatsoever
as may be decided by the Board under section 197(5) of the
Act. This is another welcome feature and enable companies to
attract talented directors on their Boards.

PRODUCER COMPANIES
Though Companies Act, 2013 was legislated over seven
years before, the provisions relating to producer companies in
Companies Act, 1956 continued to be applicable to producer
companies. The Amendment Act introduced a new chapter,
Chapter XXIA containing inter-alia provisions relating to
Incorporation, management, Meetings, Finance, Accounts
and Audit, Loans and Investments, Amalgamations, Penalties
and Resolution of disputes.

PENALTIES FOR SMALL AND ONE
PERSON COMPANIES
Earlier for certain non-compliances by one person and small
companies the penalties under the provisions of section 446B

At present companies which trigger
the limits prescribed under section 135
(1), shall constitute a CSR committee
and shall spend the prescribed amount
towards CSR expenditure. Even if such
companies have no profits during the
three immediately preceding financial
years and are not obligated to spend
any money on account of CSR activities,
they are obligated to constitute a CSR
committee and ensure the compliances
thereof. Sometimes this causes
unnecessary paperwork and compliance
burden on the companies, especially on
the smaller companies. Now a new subsection 9 has been inserted wherein the
amount to be spent by a company under
sub-section (5) does not exceed fifty lakh
rupees, the requirement of constitution
of the CSR Committee shall not be
applicable.
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were one half of the penalty specified in respective sections.
However, such relief was provided only non-compliances
with respect to section 92 i.e. annual return, 117 i.e. filing
of resolutions and agreements and 137 i.e. filing of financial
statement with ROC. Now the same has been extended to
any non-compliance under the Act by the small and one
person companies and a maximum cap was also prescribed
on the penal provisions. The penalty shall not be more than
one-half of the penalty specified in such provisions subject to
a maximum of two lakh rupees in case of a company and one
lakh rupees in case of an officer who is in default or any other
person, as the case may be. The amended provision has
also extended this relief to Start-up companies and producer
companies.

INCREASE IN NUMBER OF MEMBERS
AND BENCHES OF NCLAT
Earlier the maximum number of members of NCLAT
was limited to eleven members which has been
removed by the Amendment Act. Now NCLAT can have
more members.
A new sub-section 418A was inserted under which it was
provided that the powers of the Appellate Tribunal may
be exercised by the Benches thereof to be constituted by
the Chairperson. Such Benches shall have at least one
Judicial Member and one Technical Member. The Benches
shall ordinarily sit at New Delhi or such other places
notified by the Central Government, in consultation with
the Chairperson.
The Central Government may, in consultation with the
Chairperson, establish such number of Benches, as it
may consider necessary, to hear appeals against any
direction, decision or order referred to in section 53A of the
Competition Act, 2002 and under section 61 of the Insolvency
and Bankruptcy Code, 2016. This will enable the efficient
functioning of the Appellate Tribunal and also ease the
burden of back log.

CONCLUSION
The Amendment Act brought in several relaxations which
enables ease of doing business and ease of living for
corporates. The further decriminalization of offences, further
de-clog the Courts and the NCLT. Increase in number of
members of NCLAT and establishment of Benches that
can exercise the powers of Appellate Tribunal reduces
the backlog and brings efficiency and expediency into the
system. Change in the definition of listed company, listing of
companies in permitted foreign jurisdictions, remuneration to
non-executive directors including independent directors in
the absence of profits, will give much sought after relief to
corporates and widens the horizon of Indian corporate sector.
From time to time the much sought-after reliefs are being
given by the Regulator and now it is the responsibility
of the Corporates and the Professionals, especially
Company Secretaries to ensure the requisite and efficient
compliances.
CS
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As the CSR framework moves from ‘comply or explain’ principle to the rule of ‘comply or pay penalty’, we see
how the CSR provisions in India have uniquely evolved over the years. On one side while there is penalty, on the
other side, there is motivation - prominently in the form of an extended list of activities which can qualify for CSR.
Not only the change of the law, the periphery of activities
within which spending may qualify has changed as many as
ten times since 1st April, 2014, with as many as five changes/
clarifications during the COVID-19 time itself.
Thus, Indian CSR is today much more than a self-inspired
sense of responsibility or a part of sustainable business
model– it is the rightful call of the legislature to mandate
companies to spend, and spend in the manner that meets
contemporaneous objectives of policymakers.
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India
2013
Enactment of
Companies Act, 2013

2014
Section 135 of CA, 2013
on CSR comes into
force

2016
Company Law Committee reviews the
recommendation of HLC 2015 for
adoption

2015
HLC on CSR (2015) under Chairmanship of
Shri Anil Baijal makes recommendations on
CSR framework

2016
Companies
(Amendment) Bill,
2016

2018
Second HLC on CSR consitutted under
Chairmanship of Injeti Srinivas to review CSR
framwerk

2019
Companies (Amendment) Bill, 2019 was
introduced

2017
Companies
(Amendment) Act, 2017

2018
Zero Draft of National Action
Plan on Business and Human
Rights released by MCA

2018
Companies (Amendment)
Act, 2017 was made
effective

2020
Companies
(Amendment) Act,
2020(not yet effective)

2019
Companies (Amendment)
Act, 2019 (not yet effective)

Source: Compiled by the authors
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E

ver since 2013 when India became the first country in the
world to enact CSR into a legal obligation, CSR law has
constantly been evolving. During past 7 years, the statute
has changed thrice, whereas the Rules have been changed
5 times, and there have been as many as fifteen changes in
the Schedule. With the realization that a code short of a legal
mandate with punitive force will not result into desired levels
of compliance, the law changed from “comply or explain” to
“comply or get prosecuted”. The punitive vehemence went
to the extent of incorporating an incarceration provision vide
the 2019 amendments Act while the rest of company law
was moving to civil penalties. This amendment, of course,
has been rolled back to a monetary penalty vide the 2020
amendment Act, even before the former amendment in 2019
became effective. Thus, the stance has changed from a mere
responsibility, to a statutory obligation, to an imprisonable
offence, to a penal offence.
CHARTERED SECRETARY

Source: Compiled by the authors

The way CSR has continued to focus on a social spend, the concept
way CSR has continued to focus on a social spend, the concept of business responsibility, which
ofisThewhere
business
responsibility, which is where CSR had its origins, has
CSR had its origins, has actually spun off and developed into a different domain. Thus,
actually
spun offbusiness
andresponsibility
developed
into(BRR),
a different
domain.
Thus,
business responsibility,
reporting
etc. are themes
with the securities
regulator is promoting,
and are currently
applicable only
to larger of listedreporting
companies in India.
The
business
responsibility,
business
responsibility
(BRR),
concept of BRR is non-existent in the Companies Act, 2013 (hereinafter referred to as „Act‟) which
etc.
areto focus
themes
with
the Spending-focused
securities regulator
is another
promoting,
and
continues
on social
spending.
CSR makes India
exception in
the
globalcurrently
landscape, asapplicable
we see below. only to larger of listed companies in India.
are
The
concept
of BRR
is non-existent in the Companies Act, 2013
GLOBAL
LANDSCAPE
OF CSR
(hereinafter referred to as ‘Act’) which continues to focus on social
The term „Corporate Social Responsibility‟ has been understood in the sense of responsibility in terms
1
spending.
CSR inmakes
India
another
exception
as “as the
of impact on theSpending-focused
society. The European Commission,
2011, adopted
a definition
of CSR
of enterprises
for their impact
on society
and, therefore, it should be company led.
inresponsibility
the global
landscape,
as we
see below.
Companies can become socially responsible by

 integrating social,
environmental, ethical, consumer,
human rights concerns into their
GLOBAL
LANDSCAPE
OF and
CSR
business strategy and operations

 following the law”.
The
term ‘Corporate Social Responsibility’ has been
understood
the insense
of responsibility
in terms
of byimpact
The World Businessin
Council,
a 1998 definition,
defines it as “continuing
commitment
business
to contribute
to economicThe
development
while improving
the quality of lifein
of the
workforce
and their
on
the society.
European
Commission,
2011,
adopted
2
families as well as of the community and society at large”.
a definition of CSR1 as “as the responsibility of enterprises for
United Nations Industrial Development Organization defines CSR as follows: “Corporate Social
their
impact on society and, therefore, it should be company
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1

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011DC0681
http://www.wbcsd.org/DocRoot/hbdf19Txhmk3kDxBQDWW/CSRmeeting.pdf



integrating social, environmental, ethical, consumer,
and human rights concerns into their business
strategy and operations



following the law”.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011DC0681
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Tailoring still to fit: CSR Law continues to evolve with contemporary needs
The World Business Council, in a 1998 definition, defines
it as “continuing commitment by business to contribute to
economic development while improving the quality of life of
the workforce and their families as well as of the community
and society at large”2.
United Nations Industrial Development Organization defines
CSR as follows:
“Corporate Social Responsibility is a management concept
whereby companies integrate social and environmental
concerns in their business operations and interactions with
their stakeholders. CSR is generally understood as being
the way through which a company achieves a balance of
economic, environmental and social imperatives (“TripleBottom-Line- Approach”), while at the same time addressing
the expectations of shareholders and stakeholders”3.
One may not have to get into developing a further inventory
of definitions4; the global purview of CSR as the balancing of
“triple bottom-line objectives” – highlighted in the definition
above, is quite clear.
In this generic form, CSR provisions exist in almost 58
countries in the world, as mentioned in Wayner Visser’s 2010
publication The World Guide to CSR: A Country-by Analysis
of Corporate Sustainability and Responsibility.”

2.

USA- CSR in the USA6 is often characterized by
voluntary cietal engagements by businesses as they
are not obliged to undertake social and environmental
responsibility practices. American corporate citizenship
policies are intended to support major areas of
responsible corporate conduct in the realms of social
responsibility and environmental sustainability. American
culture might be described as more individualistic,
pragmatist and perceives rights as freedom from
state intervention, continental European culture is
more community-oriented and perceives rights as
freedom to participate in social goods and decisions.
Further, reporting of social responsibility is voluntary
and unregulated.

3.

China- The Company Law, 20067 of China provides that
companies in the course of business should comply with
law and administrative regulations, conform to social
morality and business ethics and act in good faith and
undertake social responsibility. Though, CSR is a part of
the legislature in China, the reporting on such activities is
still unregulated. The Code of Corporate Governance for
listed companies in China in 2001 explicitly emphasizes
the importance of companies’ social responsibilities
and encourages to incorporate these responsibilities as
part of business operations. However, the legislature
has not adopted the Code and hence not binding
on companies.

4.

Australia- Principle 3 of ASX Corporate Governance
Principles and Recommendations8 provide that companies
should promote ethical and responsible decision making.
This is required to align sustainability of business
with environmental impact. There is no specific CSR
reporting requirement under the Australian law, however,
companies opt for voluntary disclosure. Further, there
are many laws in Australia which regulates behavior of
businesses.

The distinction between CSR provisions in India and other
countries lies in the concept of spending. In India, the concept
of CSR is almost entirely spending-faceted, whereas the
part of responsible business behavior is taken as “business
responsibility”. Business responsibility, and its reporting in
terms of BRR, have diverged from CSR and the two seem
to be developing into two different zones altogether. The
following brief comparison between Indian CSR provisions
and those of some major jurisdictions reveals the key
differences:
1.

Europe (EU)- CSR in EU5 is developed and implemented
in a strong and regulated manner. Traditionally, CSR was
framed in voluntary terms within EU policy as well as
being an integral part of European company’s strategy.
However, EU is standardizing the corporate social
implication through a more regulated and legislative way.
CSR in Europe is as a response to stakeholder’s scrutiny
through stakeholder-driven perspective. EU has several
mandatory instruments for all member states, such as
the Modernisation Directive, the European Pollutant
Release and Transfer Register, the EU Emission Trading
Scheme and the Integrated Pollution Prevention and
Control Directive. However, there is no consensus on
the common format and content for reporting on nonfinancial information. The Companies Act, 2006 of UK has
compelled directors to act in the interests of the company’s
shareholders, but taking into account the wider interests
of stakeholders. Further, quoted companies additionally
are also required to disclose, to the extent necessary
for an understanding of the business, information on
environmental, workplace, social and community matters
in their annual reviews.

http://www.wbcsd.org/DocRoot/hbdf19Txhmk3kDxBQDWW/CSRmeeting.pdf
https://www.unido.org/our-focus/advancing-economic-competitiveness/
competitive-trade-capacities-and-corporate-responsibility/corporate-socialresponsibility-market-integration/what-csr
4
https://mpra.ub.uni-muenchen.de/75040/1/MPRA_paper_75040.pdf
5
http://aei.pitt.edu/43368/1/Mullerat_CSR_Europa.pdf
2
3
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https://www.researchgate.net/publication/294428397_Corporate_Social_
Responsibility_in_European_Context
7
https://journals.iupui.edu/index.php/iiclr/article/download/17659/17814/
8
http://www.clarkekann.com.au/LiteratureRetrieve.aspx?ID=137756
6
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South Africa- Until 2015, the CSR practice in South
Africa9 was based on ‘voluntarist’ principle. The Broad
Based Black Economic Empowerment (BBBEE) Act has
amended the provisions relating to CSR. The significant
change also includes penalties in certain circumstances.
Companies are required to spend 6% of payroll on skill
development by top 100 listed companies.

EVOLVING LANDSCAPE OF CSR IN
INDIA- FROM ENDEAVORED SPENDING
TO MANDATED SPENDING
Having thus seen the striking differences between the
Indian approach and the global approach to CSR, we
review the evolution of legislative stance of the Indian law
evolve over time. The provisions of the Act pertaining to
CSR were enacted with the guiding principle of ‘comply or
explain,’(COREX) i.e., any non-compliance of the provisions
shall require a disclosure in Board’s Report, along with
reasons. The COREX stand was clear in public statements by
the-then Corporate Affairs Minister Sachin Pilot when he said:
“This is the only law in the world that makes CSR a statutory
requirement, but it will operate on self-implementation and
self-regulation basis. It is not a government tax or a cess.
The onus is on the conscience of the companies. Companies
have been doing it for years, but now it will become more
structured and transparent”.10
After some 4 years of implementation of this voluntarist regime,
the Report of High-Level Committee on CSR, 201811gave
some findings, some of which seem quite worrisome. First,
the proportion of companies that were reporting spending on
CSR was only a proportion of the companies that were, as per
MCA data, liable to spend on CSR. See Table No. 1 below.
Secondly, as per MCA data, the CSR spending of companies
was approximately 57% of the desired expenditure, as per
Table No. 2.
Table No. 1: Profile of companies liable for CSR based
on their reporting status
Profile of companies liable for CSR based on their
reporting status
Company profile based
on reporting status

FY
201415

Liable and reporting on
9418
CSR
Liable companies on
whom Schedule III of
1000
Act is not applicable but
reporting on CSR
Liable but not reporting on
6130
CSR
Total no. of companies
16548
liable for CSR

FY
201516

FY
201617

FY
201718

11671

12407

10868

1284

775

716

5335

6350

9753

18290

19532

21337

Source: Report of High-Level Committee on CSR, 2018
https://www.researchgate.net/publication/230770943_Corporate_
social_responsibility_in_South_Africa_Emerging_trends/
link/5aaf5d34458515ecebe978e6/download
10
https://www.hindustantimes.com/india/company-law-will-protect-investorscong-leader-sachin-pilot/story-klr8uOed6UEEunXhI4YY5N.html
11
http://www.mca.gov.in/Ministry/pdf/CSRHLC_13092019.pdf
9
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5.

The Code of Corporate Governance
for listed companies in China in 2001
explicitly emphasizes the importance
of companies’ social responsibilities
and encourages to incorporate these
responsibilities as part of business
operations. However, the legislature has
not adopted the Code and hence not
binding on companies.
Table No. 2: CSR expenditure vs. CSR prescribed amount
CSR expenditure vs. CSR prescribed amount

Year of
Filing

FY
2014-15
FY
2015-16
FY
2016-17
FY
2017-18

Total no.
Compliof comance in
panies
Total CSR Total CSR
terms
liable
expenditure prescribed
of CSR
for CSR
(in Rs.
amount (in
expen(reporting
Crore)
Rs. Crore)
diture
+ non(%)
reporting)
16548

10065.93

17140.42

59%

18290

14503.65

17044.45

85%

19532

14312.03

19789.90

72%

21337

13326.69

23247.90

57%

Source: Report of High-Level Committee on CSR, 2018

Among the observations of the Committee, it was noted that
“…even after five years of the Act, CSR-eligible companies
continue to cite delay in project identification, delay in
implementation plans and lack of prior expertise as key
reasons for not spending their prescribed CSR amount (Ref.
Table 2.6) which are often not tenable. The Committee is of
the view that mere statement of a reason for not spending is
also not sufficient in itself. The justification for not incurring
CSR expenditure in that year, despite being eligible to do so
must be substantive. They must reflect the intent to spend as
well as the inability to do so due to prohibitive and unavoidable
circumstances. Even so, a tenable reason does not expel
or extinguish the obligation to spend the stipulated CSR
amount.”
The Committee recommended that “The Committee is of
the view that the unspent CSR amount for a particular year
be transferred to a separate designated account created
for the purpose. Such unspent amount, and the interest
earned thereon, be spent within a period of three to five
years, failing which the same be transferred to a fund to be
specified by the Central Government which may be used
for innovative, high-impact projects related to activities
listed in Schedule VII. Adequate provisions be provided
to ensure compliance. A penalty, 2-3 times the default
amount, may be imposed subject to a maximum of Rs.1
(one) Crore upon the default being made good, but there
be no imprisonment”
NOVEMBER 2020 |

61

ARTICLE

Tailoring still to fit: CSR Law continues to evolve with contemporary needs
The Companies (Amendment) Act, 2019 (‘Amendment Act,
2019’) proposed insertion of new sub-section to section
135 of Actfor introduction of tough penal provisions to the
section. The Amendment Act, 2019 proposed payment
of fine as well as imprisonment in case of default in
complying with the provisions of the section. This was
then subsequently substituted to penalty by Companies
(Amendment) Act, 2020. The High-Level Committee under
the Chairmanship of Injenti Srinivas in its report dated 7th
August, 2019 highlighted and proposed substitution of
criminal offence in case of default in CSR provisions:
“The Committee noted that CSR is a means to partner
corporates for social development and such penal provisions
are not in harmony with the spirit of CSR. The Committee
stressed upon advocacy and sensitization to achieve the
overall objective of CSR and proposes that the offence be
de-criminalized and be made a civil offence”12.
The Ministry has moved two-fold amendments in the
provisions relating to CSR. Firstly, the Amendment Act,
2019 has proposed transfer of any unspent amount to
separate fund/account and secondly penal provisions
have been introduced in case companies fail to transfer
the unspent amount to the prescribed funds. Secondly,
it added a penal provision for non-compliance. The
transfer requirements proposed by the Amendment Act,
2019 and penal provisions as prescribed by Companies
(Amendment)
Act, 2020 may be illustrated as in Figure 2:
Figure 2: Illustration on transfer of unspent CSR amount

Pursuant to the aforesaid clarification, ongoing projects shall be
a multi-year project of 3 years or more. Accordingly, the transfer
requirements have to be seen from the same perspective.
However, the provisions have not been made effective.

CSR SPENDING: SECTORAL
PREFERENCES OF LARGE COMPANIES
Schedule VII of the Act provides a broadly-worded list of activities
that can be undertaken as a CSR activity under section 135 of
the Act. However, it is interesting to study what are the sectors
where Corporate India is spending. We have analyzed CSR
spending by top 25 listed companies during financial year 20192014, with the objective to understand the most favorable activity
of spending by companies under Schedule VII, and to identify
how these sectoral preferences have changed over time. The
sector preferences of companies are as follows:
Figure 3: 3:
Graphically
representation
of data of companies spending
on of
different
sectors for CSR
Figure
Graphically
representation
of data
companies
spending on different sectors for CSR

No. of companies spending on different sectors for CSR
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Figure 2: Illustration on transfer of unspent CSR amount

As per
the on
data CSR
on CSRspending
spending by companies
as is available
domain in
Source:
Source: As
per the
data
by companies
as inispublic
available
The aforesaid
chart represents the sectors in which top 25 listed companies, by number, have
public
domain

contributed for CSR activities. However, we also need to analyze the quantum of funding received by

these sectors
for CSR activities.
Therefore, the major
that received
the maximum
funding
The
aforesaid
chart represents
thesectors
sectors
in which
top 25
during FY companies,
2019-20 is as follows:
listed
by number, have contributed for CSR
activities. However, we also need to analyze the quantum
of funding received by these sectors for CSR activities.
Therefore, the major sectors that received the maximum
funding during FY 2019-20 is as follows:

Source: Compiled by the authors

Figure 4: Major
sectors
that
CSR funding
Figure
4: Major sectors
thatreceive
receive CSR funding

Source: Compiled by the authors

MAJOR SECTORS THAT RECEIVE CSR FUNDING

Since the question of retention of unspent CSR funds by

Since the question of retention of unspent CSR funds by companies can only be for “ongoing
companies
be forcritical.
“ongoing
projects”,
projects”,
the meaningcan
of thatonly
term becomes
While the
Amendmentthe
Act,meaning
2019 does notof
define
term
becomes
critical.
While
the Amendment
2019 of
as to that
what shall
be regarded
as “ongoing
project”
for the purpose
of determination Act,
of transferability
unspent
funds,not
however,
the draft
Social
Responsibility
Amendment
does
define
as Companies
to what(Corporate
shall be
regarded
asPolicy)
“ongoing
defined
projects‟
Rules,
202013 havefor
project”
the„ongoing
purpose
of as:
determination of transferability of

“Ongoing Projects”
a multi-year
undertaken
by a Company
in fulfillment of its
unspent
funds, means
however,
theproject
draft
Companies
(Corporate
13
CSR obligation
having timelines
not exceeding
three yearsRules,
excluding2020
the financial
year in
Social
Responsibility
Policy)
Amendment
have
which it was commenced, and shall also include such projects that were initially not approved
defined
‘ongoing
projects’
as:
as a multi-year project but whose duration has been extended beyond a year by the Board
based on reasonable justification.

“Ongoing Projects” means a multi-year project undertaken

Pursuant to the aforesaid clarification, ongoing projects shall be a multi-year project of 3 years or
by a Company in fulfillment of its CSR obligation having
more. Accordingly, the transfer requirements have to be seen from the same perspective. However,
timelines
exceeding
the provisions
have not
not been
made effective.three years excluding the financial

year in which it was commenced, and shall also include

CSR SPENDING: SECTORAL PREFERENCES OF LARGE COMPANIES
such
that were
initially list
notof approved
asbeaundertaken
multi-year
Schedule
VIIprojects
of the Act provides
a broadly-worded
activities that can
as a CSR
project
but whose
hasit isbeen
extended
beyond
yearwhere
activity
under section
135 of theduration
Act. However,
interesting
to study what
are the a
sectors
Corporate
IndiaBoard
is spending.
We have
analyzed CSR spending
by top 25 listed companies during
by the
based
on reasonable
justification.
financial year 2019-2014, with the objective to understand the most favorable activity of spending by
12
companies
under Schedule VII, and to identify how these sectoral preferences have changed over
https://www.mca.gov.in/Ministry/pdf/CSRHLC_13092019.pdf
time.13The sector preferences of companies are as follows:

https://resource.cdn.icai.org/58749csr47857.pdf

13
14

https://resource.cdn.icai.org/58749csr47857.pdf
Analysis of the CSR spending as provided in annual reports of top 25 companies
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Protection of
national heritage
0%

Contribution to
trusts for other
activities
21%

Eradicating hunger
7%
Rural development
14%

Contribution to
incubators
0%

Promotion of
education
14%

Promotion of sports
1%

Disaster
management
30%

Environmental
sustainability
3%
Health and
Gender equality sanitation
1%
5%

Skill development
4%

Source: Information
Information gathered
based on
the data
in theavailable
annual report
FYannual
2019-20 report
Source:
gathered
based
onavailable
the data
in of
the
There
some important learnings from the above data. First, the fact that Corporate India is
of
FYare
2019-20

responsive to the needs of national calamities or pandemics is quite apparent, as one can see disaster
top item. Second, it is also apparent that using CSR as a part of business strategy
Analysisasofthe
the
CSR spending as provided in annual reports of top 25 companies
or for sustainable business model seems less important for companies in India. Companies seem to
have taken CSR as a glorified corporate philanthropy– hence, spending‟s which almost partake the
character of donations/ monetary contributions abound in the list. For instance, education is a sector
that has received 14.23% of total spending, and it is not difficult to appreciate that top 25 companies
are not actively engaged in operating educational institutions. MostCHARTERED
of the money seems SECRETARY
to have gone
by way of contributions to existing educational institutions. Environmental sustainability, which is
one of the top objectives of CSR by global standards, has only received 3% of the total spending.

management
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COVID-19 & CSR – AN INDICATOR OF SWIFT RESPONSIVENESS
The outbreak of the global COVID pandemic, in the landscape of CSR, brought about several
interesting developments. First, MCA continues to tweak the rules to permit companies to spend
towards pandemic relief, even though, the various circulars have used a very reserved language (as we
discuss below). Second, most companies have responded to the beckon call of the times and have
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COVID-19 & CSR – AN INDICATOR OF
SWIFT RESPONSIVENESS

CONTRIBUTION TOWARDS PREVENTIVE
HEALTH CARE AND DISASTER
MANAGEMENT FOR COVID-19
The MCA vide its General Circular dated 23rd March, 2020
issued clarification that spending for activities mentioned in
item no. (i) and (xii) of Schedule VII of Act for the purpose of
COVID-19 shall qualify as CSR expenditure. Item no. (i) and
(xii) provides for:
i)

Eradicating hunger, poverty and malnutrition,
promoting health care including preventive health care

ii)

Disaster Management, including relief, rehabilitation
and reconstruction activities.

Pursuant to this clarification, various companies have focused
spending for these activities during FY 2019-20.

EMPLOYEE BENEFIT DURING COVID-19

The outbreak of the global COVID pandemic, in the landscape
of CSR, brought about several interesting developments.
First, MCA continues to tweak the rules to permit companies
to spend towards pandemic relief, even though, the various
circulars have used a very reserved language (as we discuss
below). Second, most companies have responded to the
beckon call of the times and have contributed whole-heatedly
to the evolving calamity. Third, the realization became more
clear that the contributions to “funds” seem to limited to
the funds under the control of the Central Govt., whereas
healthcare and pandemic control are mostly at State and
local authority levels. Therefore, various state govt bodies
have continuously used devices to attract CSR contributions
to pandemic relief activities of the states and the local bodies.
This is an important tilt in the present CSR law and the reason
for not permitting responsive spending on state and local
body efforts seems difficult to appreciate.

Ministry vide circular dated 10th April, 2020 issued FAQs for
clarification on spending being done by the company for
COVID related activities. The FAQs clarified that payment
made to employees or contract workers (temporary or
permanent) during the time of COVID-19 pandemic is moral
or contractual obligation rather CSR expenditure. However,
any ex-gratia payment made to any temporary/daily or casual
workers shall qualify as CSR if following conditions are
fulfilled:

CIRCULAR FOR CONTRIBUTION TO PM
CARES FUND

The requirement of obtaining certificate of auditor seems to be
vague as auditor has no role to play at the time disbursement
of funds to workers. If the Board has approved the payment,
the same should suffice. Further, the auditor shall also rely on
the approval of the Board.

i)

Payment is made for the purpose of COVID-19

ii)

Payment is over and above the wages of the worker

iii)

Board declaration for disbursement of such wages
have to be obtained

iv) Certificate from auditor for such payment

The MCA vide its office memo 28th March, 2020 has included
contribution towards PM CARES Fund as an activity under
CIRCULAR FOR CONTRIBUTION TO PM CARES FUND
Schedule
VII of Act. Pursuant to the circular, many corporates
OTHER AMENDMENTS IN SCHEDULE VII
have included contribution
to PM CARES Fund as its CSR
The MCA vide its office memo 28th March, 2020 has included contribution towards PM CARES Fund
expenditure.
While
the
pandemic
had
not
yet
shown
its
full
as an activity under Schedule VII of Act. Pursuant to the circular, many corporates have included
The table below will show the ambit of qualifying spending as
impact
end
of Fund
theas financial
year,While
yet,
companies
came
contribution till
to PM
CARES
its CSR expenditure.
the pandemic
had not yet
shown its
continued to be tweaked as situations changed:
full impact till
end ofgenerous
the financial year,
yet, companies came
forwardFY
with 2019-20,
generous contributions
forward
with
contributions
during
as
during FY 2019-20, as shown by some major contributions (the above data is only illustrative and
shown
by some major contributions (the above data is only
picked up from public domains):
Sl. Amendments
Effective Analysis
illustrative and picked up from public domains):
Figure 5: Contribution to PM CARES Fund
No.
date
Figure 5: Contribution to PM CARES Fund
1. Benefit for war widows and 23rd June, To widen
their dependents, Central
2020
the scope
Contribution to PM CARES Fund
Armed
Police
Forces
(CAPF)
of
benefit of
1600
1400
and Central Para Military
veterans
1200
1000
Forces (CPMF) veterans and
800
600
their dependents including
400
widows
200
0
2. Contribution to incubators or
24th
Introduced
R&D projects in field of science, August,
due to
technology, engineering and
2020
COVID-19
medicine funded by CG or SG
pandemic
or
PSU
or
any
agency
Source: Information
gathered
from
information
available
in
public
domain
Source: Information gathered from information available in public domain
CONTRIBUTION TOWARDS PREVENTIVE HEALTH CARE AND DISASTER
MANAGEMENT FOR COVID-19
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The MCA vide its General Circular dated 23 rd March, 2020 issued clarification that spending for
activities mentioned in item no. (i) and (xii) of Schedule VII of Act for the purpose of COVID-19
shall qualify as CSR expenditure. Item no. (i) and (xii) provides for:
i)
ii)

Eradicating hunger, poverty and malnutrition, promoting health care including preventive
health care
Disaster Management, including relief, rehabilitation and reconstruction activities.
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There are some important learnings from the above data.
First, the fact that Corporate India is responsive to the needs
of national calamities or pandemics is quite apparent, as one
can see disaster management as the top item. Second, it is
also apparent that using CSR as a part of business strategy
or for sustainable business model seems less important for
companies in India. Companies seem to have taken CSR
as a glorified corporate philanthropy– hence, spending’s
which almost partake the character of donations/ monetary
contributions abound in the list. For instance, education is
a sector that has received 14.23% of total spending, and it
is not difficult to appreciate that top 25 companies are not
actively engaged in operating educational institutions. Most
of the money seems to have gone by way of contributions to
existing educational institutions. Environmental sustainability,
which is one of the top objectives of CSR by global standards,
has only received 3% of the total spending.
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3.

Contributions to public funded
Universities; IITs; National
Laboratories and autonomous
bodies established under
Department
of
Atomic
Energy (DAE); Department
of
Biotechnology
(DBT);
Department of Science and
Technology (DST); Department
of Pharmaceuticals; Ministry
of Ayurveda, Yoga and
Naturopathy, Unani, Siddha
and Homoeopathy (AYUSH);
Ministry of Electronics and
Information
Technology
and other bodies, namely
Defense
Research
and
Development
Organisation
(DRDO);
Indian
Council
of
Agricultural
Research
(ICAR); Indian Council of
Medical Research (ICMR)
and Council of Scientific and
Industrial Research (CSIR),
engaged
in
conducting
research
in
science,
technology, engineering and
medicine aimed at promoting
Sustainable
Development
Goals (SDGs)

24th
August,
2020

Introduced
due to
COVID-19
pandemic

Source: Compiled by the authors

RESPONSIVE AMBIT OF CSR SPENDING
The Ministry by way of circulars/notifications or amended
Rules, have time and again issued various clarifications as to
what activities can be covered under CSR, what should be the
minimum spending, how to allocate funds and how to monitor
spending. In recent past, the Ministry have frequently issued
various circulars to amend the activities of Schedule VII of
Act to include activities done for the purpose of prevention
of COVID-19 into the purview of CSR activities. Further,
the Ministry has also proposed various changes in CSR
provisions by virtue of Amendment Act, 2019 and Companies
(Amendment) Act, 2020 read with draft Companies (Corporate
Social Responsibility Policy) Amendment Rules, 2020.
Considering the aforesaid changes, it seems that Ministry is
amending the provisions as and when required as per the
current need of the hour.
The CSR spending by companies is in itself a challenging task
as companies receive pressure from various municipalities,
local powers-that-be, schools, NGOs and similar institutions
located near the company for contribution towards CSR.
Further, considering the frequent amendments being brought
into force by the Ministry, it seems that CSR spending from FY
2020-21 shall become even more challenging for companies.
The financial performance during the year may be under
strain, for reasons which are quite obvious. However, the
spending has to be based on past profits – hence, the newlyadded force of mandate of law will find companies struggling
to keep shareholder wealth intact, while at the same time
spending on social obligations.
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The CSR spending by companies
is in itself a challenging task as
companies receive pressure from various
municipalities, local powers-that-be,
schools, NGOs and similar institutions
located near the company for contribution
towards CSR. Further, considering the
frequent amendments being brought into
force by the Ministry, it seems that CSR
spending from FY 2020-21 shall become
even more challenging for companies.
The financial performance during the year
may be under strain, for reasons which
are quite obvious.

SHIFT FROM CORPORATE SOCIAL
RESPONSIBILITY TO RESPONSIBLE
BUSINESS CONDUCT
CSR is not a philanthropy or donation; it is targeted social
spending for resolving societal/environmental issues
surrounding the company. The whole intent of CSR
is to make profit-making companies spend a specific
portion of their profits for specified activities mentioned
in Schedule VII of Act. Now, the most crucial question
arises is whether companies can undertake a CSR activity
which directly or indirectly relates to its business objective
or activities?
MCA vide its General Circular dated 12th January, 2016
have issued FAQs for clarification relating to CSR. In this
regard, any activities undertaken by the company in the
normal course of business shall not qualify as a CSR activity.
Therefore, it is important to first understand what is “normal
course” of business?
In general, ordinary/normal course of business refers to
something that the company does ordinarily for conduct of
its business activities or a usual every day transaction. The
Black’s Law Dictionary defines the term “ordinary course
of business” as the “normal routine in managing trade or
business”. Therefore, in general parlance, ordinary course
of business refers to something that the company does
ordinarily to conduct its business activities.
Accordingly, we understand that if company undertakes any
activity which it undertakes in its normal course of business, it
shall not qualify as CSR. On the contrary, MCA on 28th March,
2014 clarified by way of an affidavit that any activity carried
out by a company under Schedule VII which is a part of its
core business and if not done with profit motive, shall qualify
as CSR activity. This was also quoted in the Mohd. Ahmed
(Minor) vs Union of India & Ors dated 17th April, 2014 with an
example as reproduced below:
“a pharmaceutical company donating medicines/drugs within
section 135 read with Schedule VII to the Act is a CSR Activity,
as the same is not an activity undertaken in pursuance of its
normal course of business which is relatable to health care or
any other entry in Schedule VII.”
CHARTERED SECRETARY
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“(1) The CSR activities shall be undertaken by the company,
as per its stated CSR Policy, as projects or programs
or activities (either new or ongoing), excluding activities
undertaken in pursuance of its normal course of business
The amendment in the provisions of CSR Rules is quite
significant as, earlier, the concept of CSR was focused on
spending for societal benefit, which in itself is wide enough
to include every activity, including those activities in which
the company may not be specifically involved. However, if
we interpret the language of the amended Rules, as it reads,
one may interpret that by omitting the exclusion of activities
undertaking in normal course of business, the concept of
CSR activity may be assumed to be shifted towards adding
a social angle to the business model in which the company
is involved. Therefore, it may be contended that an activity
will qualify for CSR spending, even if the activity involves
a product/service that the company deals with, in normal
course of business.
However, it may be noted that the definition ‘CSR Policy’ as
is provided in Rule 2(e) of the Companies (Corporate Social
Responsibility Policy) Rules, 2014 still excludes activities
undertaken for normal course of business which reads as
follows:
“CSR Policy” relates to the activities to be undertaken by
the company in areas or subjects specified in Schedule VII to
the Act and the expenditure thereon, excluding activities
undertaken in pursuance of normal course of business of
a company”
Considering the aforesaid, one is in a quandary as whether
the concept of excluding normal course of business is still
alive. Further, the concept of aligning business objectives and
CSR is practiced all over the world.

CONTROL ON IMPLEMENTING AGENCIES
The existing provisions of Act provides that CSR activities
allows companies to spend towards CSR either on its own
or through other implementing agencies. However, pursuant

In general, ordinary/normal course of
business refers to something that the
company does ordinarily for conduct of its
business activities or a usual every day
transaction. The Black’s Law Dictionary
defines the term “ordinary course of
business” as the “normal routine in
managing trade or business”. Therefore,
in general parlance, ordinary course of
business refers to something that the
company does ordinarily to conduct its
business activities.
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to the amendments being introduced by the draft Companies
(Corporate Social Responsibility Policy) Amendment Rules,
2020the same may become little restrictive. As per the
existing provisions, the companies can spent through a
section 8 company or a registered trust or society established
by the company or government or any such other company
or trust or society having a minimum track record of 3 years
in similar projects. The proposed provisions have omitted the
reference of registered trust and society established by the
company or government. Further, for spending through any
section 8 company, specific requirement of registration with
RoC in CSR-1 shall be required.
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Pursuant to above quoted example, it seems that any activity
which is undertaken for normal course of business but not
undertaken for profit motive shall also qualify as CSR activity.
Following the same intent, MCA on 24th August, 2020 has
issued Companies (Corporate Social Responsibility Policy)
Amendment Rules, 2020 which has omitted reference of
normal course of business as follows:

On considering the aforesaid, we understand that trusts
incorporated by the companies does not specifically gets
covered under the proposed provision. This shall become a
significant change as companies mostly spent towards CSR
through its own trust on such trusts which are formulated
in collaboration with other companies. It only includes
incorporated entities, and therefore, spending through trusts
may cease to qualify, or trusts may be forced to convert
themselves into ‘not for profit’ companies. Further, the Rules
also prescribes that such incorporate companies have to
register themselves with the RoC by filing e-Form CSR-1. This
can also be a method of monitoring activities of implementing
agencies by the Ministry. Though, the Rule suggests only
for registration of implementing agencies, later, they may
also ask such entities to report their activities to the Ministry.
The intent seems to restrict companies from forming a CSR
trust for transferring excess funds of the company without
actual spending intention. It is notable that most of the large
companies spend their CSR funds through their own trusts
established for the purpose of conducting CSR activities.

SOCIAL IMPACT STUDIES
We understand that CSR is not a one-time cheque issuing,
ad hoc or stand-alone philanthropic activity. It is a continuous
activity which should be closely monitored in order to ensure
implementation. Conducting CSR activities without monitoring
is like buying a product without any utility. In the book named
‘Framework for assessing sustainability impact of CSR’, Jon
Birger and Jorgen Wettestad say:
“What is then the object of our assessment- that is, what is
CSR and how can we identify a starting point for assessing
the sustainability impact of CSR? The assessment of the
impact of CSR presupposes the existence of something that
qualifies as CSR in the first place”
Therefore, the first and foremost step of impact assessment
is to identify, whether the activity corresponds with the CSR
objective of the company. Before we understand how to
evaluate CSR activities, it is important to understand the
difference between ‘output’, ‘outcome’ and ‘impact’ which are
used interchangeably by companies, however, are distinct.
Output

Fulfilment of
CSR obligation

Outcome
Long term
inculcation of
social
responsibility

Impact

Benefit to the
society

Source: Compiled by the authors

Source: Compiled by the authors

Therefore, while assessing the CSR activities, the company has to consider all the three i.e. output,
outcome and impact. The existing provisions requires companiesNOVEMBER
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the CSR
expenditure,
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obtaining utilization certificate from the CFO. The objective of the certificate is to certify that the
money spent for CSR activities has been utilized for the same purpose.
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Therefore, while assessing the CSR activities, the
company has to consider all the three i.e. output,
outcome and impact. The existing provisions requires
companies to monitor the CSR expenditure, however,
there is no methodology or reporting prescribed for
such monitoring.
In order to align the CSR spending with monitoring, the
Ministry by way of draft Companies (Corporate Social
Responsibility Policy) Amendment Rules, 2020 has
introduced the requirement of obtaining utilization certificate
from the CFO. The objective of the certificate is to certify
that the money spent for CSR activities has been utilized for
the same purpose.
In furtherance to this, companies with CSR spending of
Rs. 5 crores or more in any of the preceding three FYs
are required to specifically conduct an impact assessment.
However, whether any external facilitator has to do such
assessment or internally, is still unknown. This assessment
is also required to be disclosed in the annual report of the
company.
Apart from this, the draft Rules, also requires companies
to formulate an annual action plan for conducting and
executing CSR activities. The brief contents of such policy
are as follows:
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-

List of CSR projects

-

Manner of execution of CSR activities
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-

Need of impact assessment

-

Monitoring and reporting mechanism

-

Modalities of utilization

INTRODUCTION OF CONCEPT OF CARRY
FORWARD AND CARRY BACKWARD
A.

Set off of CSR expenditure
The Companies (Amendment) Act, 2020 has proposed
to set-off of any excess expenditure for CSR activities
with spending requirements of succeeding years.
In this regard, no limit has been prescribed for
succeeding years.

B.

Transfer of Unspent amount
It is known that the existing provisions of CSR are
based on the principle of ‘comply or explain’ i.e. in case
any company is not able to spend prescribed amount
towards CSR, the same has to be disclosed in the
Board’s Report.
Hence, Ministry vide Amendment Act, 2019 has proposed
to transfer any unspent to a separate account. Earlier if
there were any unspent amount in CSR funds, the same
was required be disclosed in the Board’s Report of the
company.
CHARTERED SECRETARY
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Recent amendments in Companies (Corporate Social
Responsibility Policy) Rules, 2014
1.

R & D by pharmaceutical companies as CSR
expenditure

2.

MCA on 24th August, 2020 has issued the Companies
(Corporate Social Responsibility Policy) Amendment
Rules, 202016 which has omitted reference of normal
course of business as follows:

Pursuant to the amendments introduced in the clause (ix)
of Schedule VII ofAct, the Ministry vide circular dated 24th
August, 202015 has amended the provisions of Rule 2(1)
(e) of CSR Rules, 2014 to exempt companies engaged
in research and development activity for development of
new vaccine, drugs related to COVID-19 as its normal
course of business till FY 2022-23 from the restriction of
normal course of business. In this regard, the amended
Rules provide following conditions for qualifying the
aforesaid activity as CSR expenditure:
a.

R & D should be carried out in collaboration with
any prescribed institutes mentioned in item (ix) of
Schedule VII to the Act

b.

Details of such activity has to be separately disclosed
in Board’s Report

Omission of ‘normal course of business’

“(1) The CSR activities shall be undertaken by the
company, as per its stated CSR Policy, as projects or
programs or activities (either new or ongoing), excluding
activities undertaken in pursuance of its normal course of
business
By omitting the exclusion of activities undertaking in
normal course of business, the concept of CSR activity
may be assumed to be shifted towards development
of specific business model in which the company is
involved. However, as discussed above, the definition of
‘CSR Policy’ still excludes activities undertaken in normal
course. Hence, the interpretation of the Rules has been
left to the interpreters.

OTHER PROPOSED EVOLVING CHANGES
Sl.
No.

Particulars

Existing Provisions

Proposed Amendments

Proposed by

1.

Beneficiaries of
CSR activity

No such provision

The draft CSR (Amendment) Rules, 2020 has prescribed
that CSR activities should not significantly benefit the
employees and their families. The Rules have defined
that employees and their families should not be
benefitted by CSR activity amount to 25% or more of the
total CSR expenditure.

The draft CSR
(Amendment)
Rules, 2020

2.

Non-constitution
of CSR
committee

No such provision

Where the CSR expenditure does not exceed Rs.
50 lakhs, the CSR committee is not required to be
constituted.

The
Companies
(Amendment)
Act, 2020

The functions of the committee shall be discharged by
BoD.
3.

Administrative
overheads

Companies are
allowed to utilize 5%
of CSE expenditure
as administrative
overheads

Companies which conduct impact assessment shall
be allowed to utilize 10% of CSR expenditure as
administrative overheads.

The draft CSR
(Amendment)
Rules, 2020

Source: Compiled by the authors

CONCLUSION
The amendments introduced in the Act, including the changes
brought out by Companies (Amendment) Act, 2020, have
tried to respond to the observed behavior of companies
in complying with the provisions of section 135 of Act. At
the same time, the constrained list of activities, which is
extended/expanded based on call of times, reflects a crisis15

http://egazette.nic.in/WriteReadData/2020/221325.pdf
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solver approach, whereas greater flexibility could have been
allowed to companies to respond to the needs of the times
as evaluated by companies. Obviously, it does not require the
regulator to define what should be the social obligations of
companies, as the institutional framework for the same, in form
of the CSR committee and board responsibilities, is already in
place. Therefore, in time to come, the MCA should consider
making Schedule VII illustrative rather than restrictive.
CS

16
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Further, as discussed above, the definition of ‘CSR Policy’
still excludes activities undertaken for normal course of
business, however, the Rules provide carve out only for
such pharmaceutical companies.

EVOLVING CSR RULES

ARTICLE

The Companies (Amendment) Act, 2020 Two Broad Objectives
The Companies Act, 2013 (the “Act”) is a dynamic piece of legislation which provides a framework for governing
the conduct of the companies incorporated in India and also provides flexibility to the Central Government to
modify the Act with the changing business environment. The Companies (Amendment) Act, 2020 (the “CAA
2020”) is an effort in the direction of bringing further changes in the Act as required for the businesses and the
country. Some of the key highlights of the CAA 2020 are de-criminalization of certain offences /defaults, direct
listing of certain securities of certain class of companies on the overseas capital markets, change in provisions
relating to Corporate Social Responsibility (CSR), payment of remuneration to Independent Directors and the
Non-Executive Directors in case of no profits or inadequacy of profits and introduction of a separate Chapter
exclusively for the governance of the Producer Companies. This article is an attempt to primarily analyse and
understand the concept of Corporate Criminality, changes in punishments for certain offences/ defaults and
certain other amendments introduced in the Act vide the CAA 2020.
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FRAMEWORK OF THE COMPANIES
ACT, 2013

L

ike a Natural Person, a legal entity has various kinds of
rights, powers and duties, however, it doesn’t have a mind
of its own and therefore, it thinks and acts through its Board
and Shareholders. For governing the conduct of such legal
entities there are laws, rules and guidelines. Just like the
Constitution provides a framework to govern the citizens’
rights and duties, the Act too provides a basic framework and
guidance to govern the conduct of businesses in a democratic
way with accountability and transparency.
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The Act is one of the most significant reforms made in the past
six decades as it introduced many new concepts and provisions
for the better governance of the corporates in India as per
the International standards, like One Person Company, Key
Managerial Personnel, Dormant Company, Small Company,
CSR, Tribunal namely National Company Law Tribunal (NCLT)
etc to name a few. The Act was made like a skeleton and Rules
for each Chapter of the Act were made like muscles of the
body. The Central Government was significantly empowered
to make the required changes in the Act in accordance with
the changing dynamics of the economy. In the past six years,
after the notification of the Act, it has been amended more
than a couple of times vide the Companies (Amendment) Act,
2015, Companies (Amendment) Act, 2017 and Companies
(Amendment) Act, 2019. Each of these amendments were
made to introduce certain pertinent new principle either for the
better governance of the corporates or for facilitating Ease of
Doing Business in India.
As per the World Bank “Ease of Doing Business, 2020
Report” India has jumped to the 63rd rank from its 130th
rank in the year 2016. These ratings are based on country’s
performance on 10 Indicators like Ease in Starting a business,
Protecting Minority Interest, Paying Taxes and Registration of
Properties etc. to name a few. Every country, its government,
political thinkers and leaders acknowledge that no country
can prosper without an industry and investments. Worldwide
businesses are done in limited liability corporations as an
entity and hence the governance, self- regulations and
adequate disclosures by it are some of the prime concerns
for the countries and businesses.
To promote the goal of Ease of Doing Business and thereby
facilitating greater Ease of Living for the law-abiding
corporates and stakeholders in India, the Central Government
once again felt the need to modify the Act and therefore, it set
up the Company Law Committee (CLC). CLC was constituted
on 18th September, 2019 under the Chairmanship of Mr. Injeti
Srinivas, the then Secretary of Ministry of Corporate Affairs
(MCA) and it also comprised of the representatives of Industry
Chambers, Professional Institutes and Legal fraternity. After
thorough deliberation, CLC submitted its report on 14th
November 2019.
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JOURNEY OF THE CAA 2020
On 17th March, 2020, the Finance Minister of India, Smt.
Nirmala Sitharaman tabled the Companies (Amendment)
Bill, 2020 (the “Bill”) before the Lok Sabha. The Bill was
then passed in both the Houses of the Parliament namely
the Lok Sabha and the Rajya Sabha on 19th September,
2020 and 22nd September, 2020 respectively. Finally, on 28th
September, 2020, President’s Assent was given to the Bill
and it was then enacted as the Companies (Amendment)
Act, 2020. Though the CAA 2020 has been duly notified, the
dates on which the provisions of this amendment Act will
become operative are yet to be notified.

TWO OBJECTIVES OF CAA 2020
1.

Ease of Doing Business (EODB): It was decided to (a)
de-criminalize 28 compoundable offences by converting
criminal punishment to civil liability (b) bring certain
offences under In-House Adjudication Mechanism (IAM)
with the intent to de-clog the Tribunals and (c) reduce
penalties for 8 defaults.

2.

Ease of Living in the country: Providing ease of doing
business to law abiding corporates by bringing certain
other amendments to the Act like (a) reducing the timeline
to less than 15 days for Right Issue of shares (b) allowing
to carry forward excess amount spent on CSR to be
set off in the succeeding financial years (c) allowing the
payment of remuneration to Independent Directors and
Non-Executive Directors in case of no profits or inadequate
profits (d) allowing the listing of certain securities of
certain class of public companies on permitted stock
exchange in foreign jurisdiction (e) granting exemption
to the Non-Banking Financial Companies (NBFCs) and
the Housing Finance Companies (HFCs) from filing
certain resolutions with the Registrar of Companies (RoC)
(f) providing governance framework for the Producer
company (FPOs – Farmer Producer Organisation) and (g)
reducing filing fees from twice the additional filing fees for
filing documents with the RoC after default on two or more
occasions.

CORPORATE CRIMINALITY AND
DE-CRIMINALIZATION
For facilitating Ease of Doing Business, de-criminalization is
highlighted in the changes introduced vide the CAA 2020 and
so it is pertinent to understand the concept of Corporate
Criminality.
Historically, Corporate Criminality has been proven as a weak
provision and kind of a brainteaser in the law of corporate
liability. Criminality to determine needs to be proved beyond
reasonable doubt, a much higher threshold than the balance
of standard of probabilities adopted under the civil law. To
determine Criminality as a Principle of Criminal Jurisprudence
one must have “Mens Rea” meaning a guilty mind. Corporate,
being a legal entity has neither a body nor a mind to act or
think by itself. Then, the question that arises is that what
would be the objective of having Corporate Criminal Liability
in various statutes knowing that a legal entity has no mind of
its own unlike a Natural Person and that it will be difficult to
CHARTERED SECRETARY

prove Mens Rea before imposing any Criminal punishment.
This provision primarily must be added as Deterrent Theory.
Deterrent Theory is a theory whereby the criminal penalties
not only punishes the violators but also discourages others
from committing similar offences.
One of the earliest cases where the Court decided that
corporate could have malice and it could possess Mens Rea
was Goodspeed V. The East Haddam Bank 22 Conn 530
(1853). The Courts analysed and overcame the argument
that the legal entity has no body or no mind by taking note
that if the action of an agent is imputed to the company
then the intention of an agent may also be imputed to the
company. The company is managed by the Directors and
other Key Managerial Personnel and they act and speak for
the company. Hence, where the criminal act and criminal state
of mind / guilty mind in question can be attributed to such
individuals or Natural Person, then the question is that can
the company be prosecuted for the offence as an offender?
However, few arguments are put forth for removing Corporate
Criminality from the Act except in cases of Fraud. The
arguments for de-criminalization of offences are (a) with the
evolvement of society and having law, process, policies and
regulators in place civil liability is available for such offences
(b) punishing the company is against its stakeholders, if the
company was diligent for its policy and processes and could
not find intent or knowledge of its agent/ board etc. (c) for civil
penalties, the administration cost is lesser and (d) proving
Mens Rea is a time consuming process.
On removal of Corporate Criminality, the Government needs
to ensure proper balance between civil liability and criminal
liability to regulate the corporates and their conduct. Where
there is public interest involved there should be stricter
liability which have Deterrence like for the act of Fraud, Money
Laundering, violation of Environment Laws etc. However,
other procedural, technical and minor non-compliances can
be dealt with civil actions (fines or penalties).
In light of the above, following amendments are made under
the CAA 2020:
1.
2.
3.
4.

28 offences are de-criminalized—Fine to Penalty –
In-House Adjudication Mechanism;
14 offences where “imprisonment” is removed;
8 defaults where the penalty is reduced;

5 offences where “punishment” is removed.
NOVEMBER 2020 |
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IN- HOUSE ADJUDICATION MECHANISM
(IAM)
Section 454 (1) of the Act provides power to the Central
Government to appoint Adjudicating Officers (AO) for
adjudging penalty for the civil liabilities under the provisions
of the Act in accordance with the Companies (Adjudication
of Penalties) Rules, 2014. This gives authority to the AO to
impose penalty for non-compliance after giving reasonable
opportunity of being heard to the concerned parties. This
is an In-House Adjudication Mechanism (IAM) for handling
certain non-grave offences under the Act. This would certainly
de-clog the Courts and Tribunals. Thus, IAM if implemented
efficiently shall provide quicker remedies and shall certainly
help in facilitating EODB.
However, AO can in no case impose a penalty which shall
be less than the minimum penalty prescribed, if any, under
the relevant sections of the Act. These provisions in the
Rules need to be reviewed in the light of various factors to
determine the quantum of penalties, otherwise IAM may not
be successful in achieving EODB.

On removal of Corporate Criminality,
the Government needs to ensure proper
balance between civil liability and
criminal liability to regulate the corporates
and their conduct. Where there is public
interest involved there should be stricter
liability which have Deterrence like for the
act of Fraud, Money Laundering, violation
of Environment Laws etc.

ANOTHER UNIQUE NEW CONCEPT
Under Section 454 (3) of the Act, a unique new provision is
added similar to Section 73(8) of the CGST Act in relation to
penalty for filing of annual return/ financial statement, which
states that in case the default relates to non-compliance of
filing of these documents and such default has been rectified
either prior to or within 30 days of the issue of notice by
the AO, no penalty shall be imposed in this regard and all
proceedings under this section in respect of such default shall
be deemed to be concluded.
This provision shall help the RoC to update public data of
the companies and shall provide the companies a 30 days’
window to file the Balance Sheet and Annual Return without
any additional penalty.
Following are 28 sections of the Act where the offences
are de-criminalized by substituting Punishment of Fine to
Liabilities of Penalty
Sr.
No.

Section Provisions in the Act
No.

1.

56(6)

Default in Transfer and Transmission of
Securities

2.

86(1)

Punishment for Contravention of Chapter
on Registration of Charges
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3.

88(5)

Failure in maintaining Register of Members/
Debenture Holders / other Security Holders

4.

89(5)

Failure of any person in making declaration
in respect of Beneficial Interest in any Share

5.

89(7)

Failure of company to file Return for
declaration in respect of Beneficial Interest
in any Share

6.

90(10)

Failure of any person in making declaration
of Significant Beneficial Owners in a
Company

7.

90(11)

Failure of company to maintain Register of
Significant Beneficial Owners in a Company

8.

92(6)

Non conformity of Certification of Annual
Return by Company Secretary in practice,
as per the Act and rules made under the Act

9.

105(5)

Punishment for sending invitation for
Proxies by the company

10.

124(7)

Failure to comply with requirement for
payment of Dividend and transfer to Unpaid
Dividend Account

11.

134(8)

Contravention of provisions with respect to
Financial Statement, Board’s Report, etc.

12.

135(7)
& (8)

Default in compliance with respect to
Corporate Social Responsibility

13.

143(15)

Non-compliance by Auditors with reference
to Fraud Reporting

14.

172

Punishment for contravention of provisions
of Chapter XII on Appointment and
Qualification of Directors

15.

178(8)

Contravention of provisions with respect to
Nomination and Remuneration Committee
and Stakeholders Relationship Committee

16.

184(4)

Contravention of provisions related to
Disclosure of Interest by Director annually
and in the meeting where contract or
agreement is discussed

17.

187(4)

Contravention of provisions related to
Investments of Company to be held in its
own name

18.

188(5)

Violation of provisions with respect to
Related Party Transactions

19.

204(4)

Contravention of provisions related to
Secretarial Audit for bigger Companies

20.

232(8)

Contravention of provisions by either
Transferor company or the Transferee
company with respect to Merger and
Amalgamation of Companies

21.

247(3)

Contravention by the Registered Valuer in
relation to Valuation

*22. 284 (2)

Punishment for non-co-operation by
Promoter and Director with the Company
Liquidator

*23. 302(4)

Default in forwarding copy of the Order by
Company Liquidator
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Failure or neglecting to give assistance to
Company Liquidator

*25. 356 (2)
26.

405(4)

12.

347(4)

Failure of Company Liquidator to file the
Order of Dissolution with Registrar

Disposal of Books and Papers of Company
by any person in contravention of Rules
made by the Central Government

13.

392

Failure to comply with direction of Central
Government to furnish information or
statistics

Punishment for contravention to foreign
company and every officer of foreign
company

14.

441(5)

Failure in complying with Compounding
Order made by the Central Government
(CG) or Regional Director or officer
authorised by CG

27.

450

Contravention of provisions of the Act
where no specific penalty or punishment is
provided elsewhere in the Act

28.

452 (2)

No imprisonment for wrongful possession or
withholding of property of the company by
any officer or employee, if he has not been
paid provident fund, pension fund, gratuity
fund or other Employees Welfare Fund
and compensation under the Workmen’s
Compensation Act 1923.

Source: Compiled by the authors

Following are 8 sections of the Act where the penalty is
reduced
Sr. Section Provisions in the Act
No. No.
1.

64(2)

*Powers are given to Tribunal

Notice to be given to Registrar for alteration
of Share Capital

2.

92(5)

Following are 14 sections of the Act where imprisonment
is removed

Filing of Annual Return with the Registrar
before the expiry of period specified

3.

117(2)

Resolutions and Agreements to be filed with
Registrar

4.

137(3)

Filing of Financial Statement with the
Registrar before the expiry of period
specified

Source: Compiled by the authors

Sr. Section Provisions in the Act
No. No.
1.

8(11)

Contravention of requirement of section 8
-Formation of Companies with Charitable
Object

5.

140(3)

2.

26(9)

Contravention of provisions of issue of
Prospectus

Filing of resignation by the Auditors with the
Registrar

6.

3.

40(5)

Default in complying with the provisions
related to Securities to be Dealt with in
Stock Exchanges

143
(15)

Non-compliance by Auditors with respect to
Fraud Reporting

7.

165(6)

Holding Directorship in more than 20
companies

4.

68(11)

Default in complying with the provisions of
Power of Company to Purchase its Own
Securities

8.

446B

5.

128(6)

Contravention of provisions of Books of
Account, etc., to be kept by Company

Lesser Penalties for One Person Company
or Small Company or start-up or Producer
company (Take note that definition of startup and Producer company is revised)

6.

147(1)

Contravention of provisions of section 139
to 146 with respect to Audit and Auditors

7.

167(2)

If a person functions as a Director knowing
that the office as such has become vacate

8

178 (8)

Contravention of provisions of Nomination
and
Remuneration
Committee
and
Stakeholders Relationship Committee

9

242(8)

Contravention in making alteration in
Memorandum and Articles of Association
without leave of Tribunal

10.

243(2)

Contravention to act as a Managing Director
or Director or Manager where the Order of
Termination or Modification of Agreement to
act as such is made by the Tribunal

11.

284 (2)

No punishment of imprisonment for noncooperation by Promoter and Director with
Company Liquidator
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Source: Compiled by the authors

Following are 5 sections of the Act where punishment is
removed
Sr. Section Provisions in the Act
No. No.
1.

16(3)

2.

48(5)

3.

59(5)

4.

66(11)

5.

71(11)

Default in complying with the directions given
by the Central Government for rectification
of Name of Company
Default in compliance of the provisions with
respect to Variation of Shareholders’ Rights
Default in compliance of the Order of Tribunal
with respect to Rectification of Register of
Members
Default in compliance of the Order of
Tribunal with respect to publication of Order
approving Reduction of Share Capital
Default in compliance of the provisions with
respect to Debentures

Source: Compiled by the authors
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LISTING OF SECURITIES ON THE
OVERSEAS STOCK EXCHANGES
Other important amendment in the Act is under Section 23
of the Act. Vide the CAA 2020, two new sub sections have
been inserted in Section 23 of the Act which empowers the
Central Government to prescribe such class of Indian public
companies which may directly list their securities on the
permissible overseas stock exchanges.
Until now, the Indian companies could access the overseas
capital markets by issuing Global Depository Receipts (GDR)
or by listing their debt securities through the masala bonds
and/or Foreign Currency Convertible Bond (FCCB)/ Foreign
Currency Exchangeable Bonds (FCEB). There was no legal
framework which permitted the direct listing of the securities
of Indian Companies on the overseas stock exchanges.
On 4th December, 2018 the Expert Committee set up by the
Securities and Exchange Board of India (SEBI) gave its report
for listing of equity shares of companies incorporated in India
on foreign stock exchanges and of companies incorporated
outside India on Indian stock exchanges.
In line with this Report of the Expert Committee, this
amendment under Section 23 has been introduced in the
Act. The Central Government may issue further rules or
clarifications in this regard, similar to the General Circular
dated 3rd August, 2016 issued for the masala bonds. This is
just the first of many steps in the direction of facilitating Indian
companies to tap the overseas capital markets.
Undoubtedly, this amendment would bring many benefits to
the Indian Companies, like:
a.

Alternative source of capital;

b.

Broader Investor base;

c.

Better valuation of its securities;

d.

Increase in brand awareness and visibility;

e.

Plan of expansion globally;

f.

Diversification of risks;

g.

International Employees Retention Plans etc.

There may also be a few challenges in the overseas listing of
securities, like:
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a.

Application of multiple listing laws;

b.

Heavy compliance costs for multiplicity of listing
obligations;

c.

Price manipulations;

d.

Conflicts due to inconsistency in the laws of both
(Indian and Foreign) jurisdictions;

e.

Diverse tax implications;

f.

Need for amending some existing laws under the Act,
SEBI, FEMA, Income Tax Laws and Depositories Act;

g.

Need to change certain processes for Know Your
Client (KYC) and Anti–Money Laundering (AML)
mechanism for smooth operation and easy legal and
regulatory compliances etc.
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Indian Regulators like SEBI, RBI and MCA need to have
powers to regulate the listing of securities of the Indian
companies in foreign jurisdiction. Once the abovementioned
practical concerns are addressed and a well-structured
mechanism, infrastructure and regulatory framework is in
place, then an effective and seamless overseas listing is
not far for many Indian companies to demonstrate their
entrepreneurial skills to the world.

RELAXATION OF THE CSR PROVISIONS
India is the first country on the globe to make CSR spending
mandatory for the companies. The purpose of CSR is to
ensure that corporates give back to the community as they
are using the social resources. Nowadays, companies are
increasingly turning to CSR to make a difference, build a
positive brand around their company, achieve employees’
engagement, customers loyalty and enhanced capital and
market. In the current times, spending on account of CSR is
considered more as an Opportunity than an Obligation by the
corporates.
In India, Giving is not a new concept. In ancient times also,
businesses used to have separate account of DHARMADA.
Philanthropy in India has always been to religious institutions
like Daan, Seva or Zakat. Mahatma Gandhi later proposed
the concept of Trusteeship to the Industrialists. Public Sector
Undertakings in India focus on National Development and
Responsible Business Conduct. In the wake of Liberalization,
Privatization and Globalization (LPG) the Indian economy
prospered. The concept of shared value is accepted by the
companies.
With the intent of encouraging more companies to participate
in the CSR activities and to simultaneously ensure that
the companies comply with the CSR provisions in the true
letter and spirit, the CAA 2020 has introduced the following
relaxations in CSR provisions:
a.

Companies which have spent on their CSR activities,
an amount in excess of their statutory limit, shall be
permitted to set off such excess amount spent in the
succeeding financial years in such manner as may
be prescribed.

b.

Companies which have their CSR spending
obligations up to INR 50 Lakhs will no longer be
required to constitute CSR committee and the
functions of such committee shall be discharged by
the Board of Directors of such company.

Indian Regulators like SEBI, RBI and
MCA need to have powers to regulate
the listing of securities of the Indian
companies in foreign jurisdiction. Once
the abovementioned practical concerns
are addressed and a well-structured
mechanism, infrastructure and regulatory
framework is in place, then an effective
and seamless overseas listing is not
far for many Indian companies to
demonstrate their entrepreneurial skills to
the world.
CHARTERED SECRETARY

The Companies (Amendment) Act, 2020 - Two Broad Objectives
With a view to balance de-criminalization and
the need to ensure due compliance of the CSR
provisions, the Government has been empowered to
impose a higher penalty on a company incase of its
failure in transferring the unspent funds to Unspent
CSR account or the Fund specified in Schedule VII of
the Act.

2.

16 (3)

Power to prescribe the manner to allot
new name to company which default in
complying with the directions given by CG

3.

23

Power to prescribe class of companies and
class of securities that may be permitted
to be listed at the permitted overseas
stock exchanges in permissible foreign
jurisdiction and exempting such companies
from certain compliances.

The abovementioned relaxations would be beneficial to the
companies in the following ways:
a.

Companies could take up long-term projects as
required for impact;

4.

62 (1)
(a) (i)

Power to prescribe lesser time to keep the
offer for Right Issue open.

b.

Companies would not mind spending excess amount
towards its CSR obligations in one financial year, if
required in the project, knowing that such excess
amount would be set off in the subsequent financial
years;

5.

89 (11)

Power to exempt class of persons from
complying with regulation of Section 89 in
respect of declaration of Beneficial Interest
in shares of the company.

c.

Companies whose CSR obligations are less than
INR 50 lakhs need not constitute a CSR committee,
thereby reducing their compliance burden and

6.

117 (3)
(g)

Power to exempt certain companies
(Banking, NBFCs, HFCs) from filing of
resolutions to grant loan, give guarantee
and provide securities or make investments

d.

There would be no threat of punishment of
imprisonment now.

7.

129A

Power to mandate certain classes of
unlisted companies (a) to prepare financial
results on a periodical basis in such forms
as may be prescribed (b) obtain approval
of the Board and complete audit or with
limited review in such manner as may
be prescribed and (c) file a copy with the
Registrar within 30 days from completion of
relevant period.

8.

135 (5)

Power to prescribe manner and number
of years a company may take set off for
excess amount of CSR spent in a Financial
year than mandated.

9.

378H
378X
378ZL

Power to provide for Producer Companies
(a) Rules, forms and manner for making
application for the alteration of provisions of
Memorandum relating to change in place of
Registered Office from one State to another
(b) amount of average annual turnover
exceeding which Producer Company shall
require to have a whole-time company
secretary (c) any other mode in which the
general reserves of a Producer Company
shall be invested (d) notify any of the
provisions of the Act that shall either not
apply or apply with certain exceptions or
adaptations.

POWER TO THE CENTRAL GOVERNMENT
Sections 467 to 470 of the Act empowers the Central
Government to alter any rules, regulations, tables, forms and
schedules in the Act, make Rules and remove difficulties.
The CAA 2020 further empowers the Central Government
with respect to the following 12 sections for various actions
like to define “Listed Company” in consultation with SEBI,
allow certain companies to list their securities on permitted
overseas stock exchanges, prescribe Rules, grant exemption
to certain companies from compliance of certain provisions,
require certain companies to file unaudited financial results
with limited review report after obtaining approval of the
Board, make rules to adjust excess amount spent towards
CSR in the succeeding FY, exempt Foreign Companies
from certain compliances, make rules regarding the
payment of filing fees for certain documents after default
on two or more occasions and to establish Benches of the
Appellate Tribunal.

378ZT
378ZU

Following are list of additional powers of Central
Government in 12 sections of the Act.
Sr Section Provisions of the Act
No.
1.

2 (52)

Power to exclude certain companies from
the definition of “Listed Company” after
consultation with SEBI, with the primary
objective of excluding certain private
companies who fall under this definition
on account of its debt securities issued on
private placement basis, being listed on a
recognized stock exchange.

CHARTERED SECRETARY

10.

393A

Power to exempt any class of Foreign
Companies or Companies incorporated or
to be incorporated outside India whether
or not it has place of business in India
from the applicability of the provisions of
Chapter XXII of Act relating to matter of
governance of companies incorporated
outside India.
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11.

12.

403(1)

418A

Power to provide Rules on payment of
higher additional fees where there is
a default on two or more occasions in
submitting, filing, registering or recording of
prescribed documents.
Power to set up benches of National
Company Law Appellate Tribunal (NCLAT)
with the view to create specialized benches
of NCLAT considering the variety and
the amount of matters to be dealt with by
NCLAT, thereby reducing the burden and
pendency of matters.

Source: Compiled by the authors

REMUNERATION TO INDEPENDENT
DIRECTORS AND NON-EXECUTIVE
DIRECTORS
The Act provides for compensating Executive Directors (ED)
in case if a company has no profits or has inadequate profits
in accordance with Schedule V of the Act. However, earlier
there was no provision for Independent Director (ID) and
Non-Executive Directors (NED) to receive remuneration.
Considering the valuable time and expertise provided by ID
and NED in enhancing the efficiency of the functioning of the
Company, it would be only fair to appropriately compensate
them as well for their efforts in case company has no profits
or inadequate profits.

FPOs which are registered as body corporates are known as
“Producer Companies”.
FPOs were formed under various initiatives of the Government,
NABARD and other organizations over the last 8-10 years.
Presently around 5,000 FPOs are formed, of these, around
3,200 FPOs are registered as Producer Companies and the
remaining as Co-operatives/ Societies, etc.
Recently, the Government has undertaken landmark reforms
in the agricultural sector. Union Budget announcements for
the year 2019-2020 proposed to form 10,000 FPOs in the
next five years and for the year 2018-2019 schemes were
proposed to provide financial support to FPOs and tax
exemptions to FPOs with a turnover of up to Rs. 100 Crores.

OTHER SIX AMENDMENTS
Sr
No.

Section

Provisions of the Act

1.

284 (2)

If Promoter or Director of the Company
does not co-operate with Company
Liquidator, then the Company Liquidator
may make an application to the Tribunal
for necessary directions. Tribunal then
shall direct such person to comply
with the directions of the Company
Liquidator.

2.

302 (3)

Tribunal shall forward in 30 days from
the date of Order, a copy of the Order of
Dissolution to the Registrar, and direct
the Company Liquidator to also forward
such copy to the Registrar, who shall
record in the register relating to the
company a minute of the Dissolution of
the company.

3.

348 (6)

If a Company Liquidator, who is an
Insolvency Professional, is in default
in complying with the provisions
of the section, the default will be a
contravention of the Insolvency and
Bankruptcy Code, 2016, and the rules
and regulations made thereunder.

4.

435

Offence u/s 452 of the Act shall be
excluded from the applicability of
Section 435 (Trial by Special Court)

5.

452

Empowering the Trial Court instead of
the Special Court u/s 435 of the Act to
carry out proceeding with respect to
wrongful withholding of the property by
the officer or employee of a Company
u/s 452 of the Act

6.

465

Repeal of provisions of Part IXA of
the 1956 Act relating to Producer
Companies.

Thus, with the view of bringing equivalence in the remuneration
of the ID and NED with the ED, the CAA 2020 has amended
the relevant provisions of sections 149 (9) and 197(3) of the
Act to this effect.

PRODUCER COMPANIES
In the year 2002, a new concept of “Producer Companies”
was introduced in the erstwhile Companies Act, 1956 (the
“1956 Act”) to encourage, govern and regulate Indian agrarian
economy more effectively.
Even though the 1956 Act was repealed, Producer
Companies were governed under the 1956 Act, by virtue of
Section 465 of the Act. Since the 1956 Act was repealed,
making any amendments to provisions relating to the
Producer Companies would be tedious and challenging.
Bearing that in mind and in line with Government’s aim of
promoting the Producer Companies, the CAA 2020 enacted
a framework for the Producer Companies by inserting a new
Chapter, namely Chapter XXIA with Sections 378 A to 378
ZU to provide for matters relating to the governance of the
Producer Companies.
Farmer Producer Organisation (FPOs) are organisations
formed for the purpose of agricultural activities and whose
shareholders comprise of farmer-producers. FPOs may
adopt various structures in terms of their formation such as
co-operative societies, societies, trusts, body corporates etc.

74

| NOVEMBER 2020

Source: Compiled by the authors

CHARTERED SECRETARY

The Companies (Amendment) Act, 2020 - Two Broad Objectives

ARTICLE

Farmer Producer Organisation (FPO) are
organisations formed for the purpose
of agricultural activities and whose
shareholders comprise of farmerproducers. FPOs may adopt various
structures in terms of their formation such
as co-operative societies, societies, trusts,
body corporates etc. FPOs which are
registered as body corporates are known
as “Producer Companies”

CONCLUSION
Thorough analysis of the rationales of various amendments
introduced vide the CAA 2020 gives an impression that
these amendments are certainly a welcome move and a
step in the direction of encouraging entrepreneurs who help
in making Atma Nirbhar Bharat. These amendments will
promote compliance culture and the companies will be able
to rectify their defaults by paying the penalties in monetary
terms instead of having to undergo long processes of criminal
charges and accusations where to prove “Mens Rea” is not
only challenging but also costly and time consuming. The
Deterrence of imprisonment is removed from almost all
corporate non-compliances except in cases of Fraud u/s 447
of the Act.
CHARTERED SECRETARY

Various other changes introduced in the Act are timely
and appropriate during Covid-19 Pandemic as it will help
businesses to raise Capital quickly from the existing members
through Right Issue or by listing their securities on permitted
overseas stock exchanges. Further, there are other regulators
governing “Debt Listed Companies”, NBFCs and HFCs and
hence relaxing certain provisions for such companies will not
only help in reducing their compliance costs but will certainly
help facilitate EODB.
Imposing lesser penalties on certain companies like Small
Companies, One Person Companies, Start-ups and Producer
Companies gives a sense of relief as the public interest
involved in such companies is not substantial and hence one
should not penalise such companies using the same yardstick
as for the large corporates. Lastly, the amendment requiring
certain public companies to prepare and file periodic financial
results will act as a tool of whistle blower to keep a check
on the financial health of such companies so as to prevent
frauds and also protect the public interests.
CS
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Important provisions of the Companies
(Amendment) Act, 2020
The Companies (Amendment) Bill, 2020 was passed by the parliament and it received the assent of the
President on 28th September, 2020. Last year, the Companies (Amendment) Act, 2019 introduced imprisonment
provisions for non-compliance with the provisions relating to Corporate Social Responsibility. What should
have been a voluntary gesture had become a criminal offence, if not complied with. The long-standing demand
by the corporate sector, which became more prominent with the introduction of imprisonment provisions in
respect of the Corporate Social Responsibility was finally met by the government by removing a number of
provisions which provided for imprisonment of Company Executives for default. The lack of government
machinery coupled with inadequacy of criminal courts also played a role in this. Further, some more
amendments were made for ease of living for the corporate sector.

Kalidas Vanjpe, FCS
Practising Company Secretary
Thane
kalidasvanjpe@gmail.com

INTRODUCTION

E

ven as the whole world is grappling with COVID -19, the
Government has introduced some changes in Companies
Act, 2013 (the Act), labour laws, agriculture related laws and
Insolvency and Bankruptcy Code (IBC), while Securities
and Exchange Board of India (SEBI) has also given some
relaxations in compliance requirements. In this article
an attempt is made to analyse some of the important
amendments to the Companies Act, 2013 (The Act).
The Companies (Amendment) Bill, 2020 (Bill no. 88 of 2020)
was introduced in the Lok Sabha in March, 2020 before
the outbreak of COVID-19 pandemic and the subsequent
lockdown in India. Subsequently, in the monsoon session
of the Parliament, the bill has been passed and now it has
become The Companies (Amendment) Act, 2020. Some of
the important provisions are discussed below:

which has any of its securities listed on any recognized stock
exchange”. Thus, if a private limited company issues some
debt securities and if they are listed on a recognized stock
exchange, then by virtue of the definition of a listed company,
it would become a listed company and it has to comply with all
the provisions applicable to a listed company. This obviously
was not the intention of the legislature to treat such private
companies as listed companies. To remove this anomaly,
earlier the Companies (Amendment) Act, 2017 provided
that the provisions for constitution of Audit Committee as
well as Nomination and Remuneration Committee would
be applicable to “Public” listed companies. In other words,
the applicability to private companies was removed by the
said amendment. Further, now the government can issue
notification giving official exemption to a class of companies
even though some of the securities are listed or intended to
be listed by such companies and they will not be considered
as listed companies, if they fall within such exemption criteria
and as such will not be required to comply with legal provisions
which are specifically applicable to listed companies (public or
private). Of course, one has to wait for the actual notification
of the rules in this regard.

FACILITY TO LIST SECURITIES ABROAD
WITHOUT LISTING IN INDIA
Another important amendment brought about is the
permissibility of issuing and listing of securities on permitted
stock exchanges abroad by public companies without listing
them on any of the Indian stock exchanges. Hitherto only
listed companies in India were permitted to issue securities
abroad. Sub section (3) and (4) of section 23 read as follows:

EXEMPTION FROM LISTING
COMPLIANCE

“(3) Such class of public companies may issue such class
of securities for the purposes of listing on permitted stock
exchanges in permissible foreign jurisdictions or such other
jurisdictions, as may be prescribed.

A proviso has been added to section 2(52) of the Act to
provide that a class of companies, as may be prescribed
in consultation with SEBI, shall not be considered as listed
companies. Prior to insertion of this proviso, a peculiar
situation had arisen due to the definition of listed company
which provided that “listed company means a company

(4) The Central Government may, by notification, exempt
any class or classes of public companies referred to in subsection (3) from any of the provisions of this Chapter, Chapter
IV, section 89, section 90 or section 127 and a copy of every
such notification shall, as soon as may be after it is issued, be
laid before both Houses of Parliament.”
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TIME LINE OF RIGHTS ISSUE
Presently, the rights issue has to be kept open for a minimum
of fifteen days save and except private companies, where a
relaxation has been given vide notification dt. 5th June, 2015
to provide for lesser number of days, if ninety per cent of
the members have given their consent in writing or through
electronic mode for the same. Now the amendment is made
to empower the government to provide lesser number of
days than fifteen days as may be prescribed. This is a
welcome step as in case of closely held companies, even if
the shareholders have subscribed to the issue, the issue was
required to be kept open for minimum fifteen days statutorily.
Now companies may be able to close the issue earlier as per
the rules that may be framed in this regard.

DE-CRIMINALISATION OF OFFENCES
BY OFFICER IN DEFAULT
The Amendment Act has removed quite a few provisions which
had prescribed imprisonment of officer in default or other person
and provided for a monetary penalty only in case of such offences.
There are a number of sections and due to similar nature of
amendments, all these sections are not discussed here.
Section 435 of the Act provided for establishment or
designation of courts as Special Courts. Accordingly, the
Government had designated existing courts as special courts
for trying the criminal offences under the Act. This not only
added to the cases of the Courts but the Government also
found it difficult to pursue these matters. Further, there were
also demands from the corporate sector to de-criminalise the
technical offences under the Act. Hence, the Government
decided to amend the Act. Paragraph 3 of the statement of
objects in relation to the Amendment Bill which was moved in
the parliament reads as follows:
“3. Based on the recommendations of the CLC (Company
Law Committee) and internal review by the Government,
it is proposed to amend various provisions of the Act to
decriminalise minor procedural or technical lapses under the
provisions of the said Act, into civil wrong; and considering the
overall pendency of the courts, a principle based approach
was adopted to further remove criminality in case of defaults,
which can be determined objectively and which otherwise
lack any element of fraud or do not involve larger public
interest.” (Italics added for understanding)

CHARTERED SECRETARY

Hence, now majority of the offences under the Act will
be civil in nature and will be liable to monetary penalty. Of
course, it is a debatable issue that for “minor procedural or
technical lapses”, whether a penalty of a few lakh rupees is
justified or not. But while doing the same, a few more serious
amendments have taken place, which needs attention. While
the amendment Act has removed provisions for imprisonment
and provided for monetary penalty in a number of sections,
it has altogether removed provisions which contained penal
provisions for non-compliance with the orders passed by
the National Company Law Tribunal (NCLT). E.g. provisions
in sections like 59(5), section 66(11), section 71(11) had
provided for punishment for non-compliance with the orders
of NCLT. Section 59 deals with rectification of Register of
Members. Under the said section NCLT has powers to order
registration of transfer and consequent rectification of register
or records of the Company or the depository as the case may
be. Moreover, NCLT has powers to order the company to pay
damages to the aggrieved party. Sub section (5) of the said
section had provided as follows:
“(5) If any default is made in complying with the order of the
Tribunal under this section, the company shall be punishable
with fine which shall not be less than one lakh rupees but
which may extend to five lakh rupees and every officer of
the company who is in default shall be punishable with
imprisonment for a term which may extend to one year or with
fine which shall not be less than one lakh rupees but which
may extend to three lakh rupees, or with both.”
Similarly, Section 71 of the Act contains various provisions
relating to debentures and sub section (11) had provided as
follows:
“(11) If any default is made in complying with the order of the
Tribunal under this section, every officer of the company who
is in default shall be punishable with imprisonment for a term
which may extend to three years or with fine which shall not
be less than two lakh rupees but which may extend to five
lakh rupees, or with both.”
As stated above, the amendment Act has altogether
removed these penal provisions. One may wonder what
could be intention behind removing these penal provisions
and what message it will send to corporate sector, although
unintentionally. Some unscrupulous companies may interpret
it that the orders passed by the NCLT under the aforesaid
sections need not be complied with or the non-compliance
will not be viewed seriously. Of course, the NCLT has the
powers to punish for contempt under section 425 of the Act
or there is section 450 of the Act which provides for penalty

Now the amendment is made to empower
the government to provide lesser number
of days than fifteen days as may be
prescribed. This is a welcome step as in
case of closely held companies, even if the
shareholders have subscribed to the issue,
the issue was required to be kept open
for minimum fifteen days statutorily. Now
companies may be able to close the issue
earlier as per the rules that may be framed
in this regard.
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Thus, the government is not only allowing listing of securities
in a foreign country but also allowing companies not to offer
these securities to public in India. Thus, the companies like
subsidiaries of foreign companies or joint venture companies in
India can raise funds abroad without getting themselves listed
in India thereby avoiding listing regulations and compliances
in India applicable to Indian listed companies. Further, the
issuer companies may not be required to comply with some
or all the provisions relating to Chapter III i.e. Prospectus
and Allotment, Chapter IV i.e. Shares and Debentures and
notably sections 89, 90 or 127 of the Act. There is a possibility
that the Government will not go into the details of beneficial
and significant beneficial ownership of such securities which
are listed abroad. Further, the provisions relating to failure to
distribute dividend under section 127 may not be applicable
in case of such securities. However, the exact position would
be clear once the rules are notified.
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for offences wherever no specific penalty is provided for. But
then expecting NCLT to initiate contempt proceedings will
add to more burden on them. In fact, the earlier amendments
to the Act through the Companies (Amendment) Act, 2019
removed their jurisdiction of compounding and adjudication
of offences in respect of majority of sections and bestowed
the same upon the Executive citing the burden on NCLT. As
regards section 450, it provides for a small fine up to rupees
ten thousand and further fine up to rupees one thousand per
day, which is miniscule as compared to huge penalties under
other sections. While on section 450, it is to be noted that it
now provides for a maximum penalty of two lakh rupees for
a company and fifty thousand rupees for officer in default or
any other person. This limit was not there earlier.
If we refer to notes on clauses accompanying the amendment
bill, one of the clauses simply mentions it as follows:
Clause 10 of the Bill seeks to omit sub-section (5) of section
59 of the Act to remove the penal provisions in case of any
default in complying with the order of the Tribunal under the
said section.
Similar wording is there for other sections as well. It is not
apparently clear whether these are drafting errors or this was
done in line with the following statement as mentioned in
the Statement of Objects: “considering the overall pendency
of the courts, a principle-based approach was adopted to
further remove criminality in case of defaults, which can be
determined objectively and which otherwise lack any element
of fraud or do not involve larger public interest.” One may
think that the non-compliance with the orders issued by NCLT
should be viewed seriously.

QUANTUM OF PENALTY
As stated above, the Act is amended by providing specific
penalty in majority of sections where a fine was prescribed
with a range. While there is no discretion to the adjudicating
officer, which is a welcome step, considering the amount
of penalty, one may wonder whether it is ease of living for
corporate sector or something else. An example may throw
some more light.
Section 86(1), which deals with contravention of the provisions
relating to the Chapter on charges, provided as under:
(1) If any company contravenes any provision of this Chapter,
the company shall be punishable with fine which shall not be
less than one lakh rupees but which may extend to ten lakh
rupees and every officer of the company who is in default
shall be punishable with imprisonment for a term which may
extend to six months or with fine which shall not be less than
twenty-five thousand rupees but which may extend to one
lakh rupees, or with both.
The new amended sub section reads as under:
“(1) If any company is in default in complying with any of the
provisions of this Chapter, the company shall be liable to a
penalty of five lakh rupees and every officer of the company
who is in default shall be liable to a penalty of fifty thousand
rupees.”
Creation of charge and reporting satisfaction of charge is
no doubt company’s responsibility and in case of creation

78

| NOVEMBER 2020

of charge, it is in the interest of the charge holder. If the
charge holder also does not take care of his interest by
ensuring the timely registration of charge, he will lose the
priority and in case where the charge is unregistered, he
will not be treated as secured creditor in case of winding
up proceedings. Further, in case of satisfaction of charge,
neither the company nor the charge holder who has received
his full dues, are going to be affected by delayed filing of
satisfaction of charge. Still the section levies the penalty as
mentioned above.
However, there is one welcome change in the matter of
filing of annual return. In case of filing of annual return the
penalty has been reduced from rupees fifty thousand to ten
thousand and in case of continuing default, the maximum
penalty is reduced from rupees five lakh to rupees two
lakh for company and rupees fifty thousand for officer
in default.

CORPORATE SOCIAL RESPONSIBILITY
(CSR)
There are three changes in respect of section 135 of the Act.
(a) Hitherto even if a company has spent more amount
than what was required to be spent in that year due
to requirements of a project, it could not carry forward
the excess amount so spent to the next year(s) for
setting off against the future liability. Now a third
proviso has been added to section 135(5) as follows:
“Provided also that if the company spends an amount in
excess of the requirements provided under this sub-section,
such company may set off such excess amount against the
requirement to spend under this sub-section for such number
of succeeding financial years and in such manner, as may be
prescribed.”
Thus, the way long term capital loss is allowed to be carried
forward under the Income Tax Act, the excess amount
spent on CSR would be permitted to be carried forward in
accordance with the rules that may be framed.

Creation of charge and reporting
satisfaction of charge is no doubt
company’s responsibility and in case of
creation of charge, it is in the interest of
the charge holder. If the charge holder
also does not take care of his interest
by ensuring the timely registration of
charge, he will lose the priority and in
case where the charge is unregistered he
will not be treated as secured creditor in
case of winding up proceedings. Further,
in case of satisfaction of charge, neither
the company nor the charge holder who
has received his full dues, are going to be
affected by delayed filing of satisfaction of
charge.
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While it contains elaborate provisions for incorporation,
management and the like, the notable and interesting
provision for Company Secretaries is compulsory appointment
of a company secretary. Section 378X (1) provides that every
Producer Company having an average annual turnover
exceeding five crore rupees or such other amount as may be
prescribed in each of three consecutive financial years shall
have a whole-time secretary.
(b) By the Companies (Amendment) Act, 2019, the
government amended sub section 5 of section 135
to provide for transfer of unspent CSR amount to a
Fund specified in Schedule VII, within a period of six
months of the expiry of the financial year. Further, it
also added sub section 6, 7 and 8 in the said section.
However, till date, these amendments were never
notified. Now the un-notified sub section 7 is replaced
by a new sub section 7 to provide for monetary
penalty. It reads as follows:
“(7) If a company is in default in complying with the provisions
of sub-section (5) or sub-section (6), the company shall
be liable to a penalty of twice the amount required to be
transferred by the company to the Fund specified in Schedule
VII or the Unspent Corporate Social Responsibility Account,
as the case may be, or one crore rupees, whichever is less,
and every officer of the company who is in default shall be
liable to a penalty of one-tenth of the amount required to
be transferred by the company to such Fund specified in
Schedule VII, or the Unspent Corporate Social Responsibility
Account, as the case may be, or two lakh rupees, whichever
is less.”
As and when the earlier and the current amendments will be
notified, the companies have to either spend the amount or
give it to the government or incur penalty. Thus, now it has, in
a way, become a tax.
(c) Under section 135, if a company is required to spend
an amount on CSR, it was required to constitute a
CSR committee. Hence even for small amount to be
spent on CSR, a separate committee was required.
Now for CSR spending liability of not more than fifty
lakh rupees in a financial year, the company need
not constitute a separate CSR committee and the
Board of Directors of such company can discharge
the said obligations. This is also a welcome step.
Many companies including private companies will
be benefitted by this change. Practically in many
private limited companies where there are only two
directors, they both constitute Board as well as CSR
committee, which looked absurd.

While the provisions in relation to producer companies are not
new to company law, the recent amendments to agriculture
related laws and these provisions may lead to corporatization
of farming sector.

CONCESSION IN CASE OF MAKING
GOOD DEFAULT IN FILING OF ANNUAL
RETURN OR FINANCIAL STATEMENTS
Another welcome amendment in the Act is by way of proviso
to section 454(3) of the Act. It reads as follows:
“Provided that in case the default relates to non-compliance
of sub-section (4) of section 92 or sub-section (1) or subsection (2) of section 137 and such default has been rectified
either prior to, or within thirty days of, the issue of the notice
by the adjudicating officer, no penalty shall be imposed in this
regard and all proceedings under this section in respect of
such default shall be deemed to be concluded.”
Thus, if a company makes good the default by filing the
annual return or financial statement prior to issue of notice by
the adjudicating officer or within thirty days of such notice, it
will be saved from penalty.
To sum up, while some concessions have been given to
corporate sector in relation to listing, rights issue, CSR and
the like, the focus was by and large on replacing the provisions
of imprisonment or fines with penalties to reduce the burden
on courts. As regards producer companies, one has to wait
and see how things evolve. However, if one reviews the
last seven years of implementation of this Act, one wonders
whether the basic requirement of any law i.e. simple to
understand and easy to follow, is accomplished or not. With
numerous amendments, notifications, circulars, removal of
difficulty orders etc., one may wish that it is high time that
the government may bring about a completely revamped
Companies Act after taking inputs from all stakeholders and
such new Act will be simple to understand and easy to follow.
Instead of having ad hoc amendments every now and then,
it is better that a comprehensive review may be taken to
introduce an altogether new law.
CS
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kept alive by section 465(1) of the Act as the Act did not
contain any provisions for the same. Now, a new chapter has
been added and it is expected that with the notification of
coming into force these provisions, the provisions in section
465(1) will become redundant.
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Companies (Amendment) Act, 2020 –
Analysis of key amendments emphasizing
on ‘greater ease of living to corporates’
Based on Company Law Committee’s recommendations, the Companies (Amendment) Bill, 2020 was
introduced in Lok Sabha on March 17, 2020. The Bill proposed to amend various provisions of the Act to
decriminalise minor procedural or technical lapses into civil wrong. Considering the overall pendency of the
courts, a principle-based approach was adopted to further remove criminality in case of defaults, which can
be determined objectively and which otherwise lack any element of fraud or do not involve larger public
interest. In addition, the Government also proposed to provide greater ease of living to corporates through
certain other amendments to the Act. The Amendment Bill was passed in Lok Sabha on September 19, 2020
and then in Rajya Sabha on September 22, 2020. The Amendment Bill received Presidential assent on
September 28, 2020. This article is an analysis of key provisions of the Companies (Amendment) Act, 2020,
discussing rationale of amendment and its impact on corporate secretarial compliances.
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other concomitant measures to provide further ease of living
for corporates in the country. The CLC submitted its report
on November 14, 2019. Based on CLC’s recommendations,
the Companies (Amendment) Bill, 2020 (‘Bill’) was introduced
in Lok Sabha on March 17, 2020. The Bill proposed to
amend various provisions of the Act to decriminalise minor
procedural or technical lapses into civil wrong. Considering
the overall pendency of the courts, a principle-based
approach was adopted to further remove criminality in case
of defaults, which can be determined objectively and which
otherwise lack any element of fraud or do not involve larger
public interest. In addition, the Government also proposed to
provide greater ease of living to corporates through certain
other amendments to the Act.
The Companies (Amendment) Bill was passed by Lok
Sabha on September 19, 2020 and then by Rajya Sabha
on September 22, 2020. The Amendment Bill received
Presidential assent on September 28, 2020. This article is
an analysis of key provisions (other than decriminalization of
offences) of Companies (Amendment) Act, 2020, discussing
rationale of amendment and its impact on corporate
secretarial compliances.

Renucka Vaiddya, ACS
Research Associate
Gaurav Pingle & Associates
Pune
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W

ith an objective of facilitating greater ease of living to
law abiding corporates, the Government constituted
Company Law Committee (CLC) on September 18, 2019.
The CLC consists of representatives from MCA, industry
chambers, professional institutes and legal fraternity. The
broad objectives of the CLC was to decriminalise some more
provisions of Companies Act, 2013 (‘the Act’) and to take
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REMUNERATION TO NON-EXECUTIVE
DIRECTORS OF PUBLIC COMPANY,
IN CASE OF LOSS OR INADEQUATE
PROFITS
Pursuant to section 197 of the Act read with Schedule V,
a public company (whether having profit or loss or having
inadequate profits) can pay remuneration to its executive
directors, managing directors, whole-time directors and
managers. In case of profit, a public company can pay
remuneration (in the form of commission) to its non-executive
directors (‘NEDs’). It was noted by the CLC that NEDs,
including independent directors, devote their valuable time
and have experience to give critical advice to the company.
Therefore, they should be appropriately compensated for the
same even in case of inadequacy of profits or losses. The
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CLC also discussed the crucial role played by independent
directors of a company in terms of bringing objectivity into the
functioning of the Board and improving its effectiveness. It
was observed that inconsistency in payment of remuneration
in case of inadequacy of profits or losses to EDs vis-à-vis
NEDs would dis-incentivize NEDs.
Accordingly, the Companies (Amendment) Act, 2020 has
amended section 149(9) and section 197(3) of the Act thus
allowing payment of remuneration to NEDs of public company,
in case of loss or inadequate profits. The amendment would
be effectively implemented after amending Schedule V
of the Act. Presently, Schedule V, Part II of the Act relates
to ‘Remuneration’, which is further divided into 5 sections,
namely – remuneration payable by companies having profits,
remuneration payable by companies having no profit or
inadequate profit, remuneration payable by companies having
no profit or inadequate profit in certain special circumstances,
perquisites not included in managerial remuneration,
remuneration payable to managerial person in 2 companies.
The Government may amend the Schedule V, either by
introducing a new section or amending existing section, and
allow such public companies to pay remuneration to NEDs.
It would be desirable that such remuneration is linked with
effective capital of the company (as prescribed in Schedule
V, Part II, Section II of the Act). This would help such lossmaking companies in calculating the remuneration to all the
directors on the same parameter. Considering the COVID-19
impact on the business, the amendment if notified in FY 20202021 would help the companies to immediately restructure
the managerial remuneration. According to the amendment
to section 149 of the Act, an independent director (of a public
company having no profits or inadequate profits) may receive
remuneration in accordance with the amendment to Schedule
V of the Act and such remuneration would be exclusive of
sitting fees. In the present situation, this amendment definitely
provides for greater ease of living to corporates.

CORPORATE SOCIAL RESPONSIBILITY
(CSR)
Several provisions of section 135 of the Act are amended by
the Companies (Amendment) Act, 2020.
(i)

According to the extant provisions, the prescribed
class of companies shall ensure that it spends, in
every financial year, at least 2% of the average net
profits of the company made during the 3 immediately
preceding financial years, in pursuance of its CSR
Policy. According to the Companies (Amendment)
Act, 2020, if a company spends an amount in excess
of the requirements, such company may set off the
excess amount against the requirement to spend for
such number of succeeding financial years and in
such manner, as may be prescribed. Here, there is a
reference to the word ‘set off’, however, an appropriate
phrase would have been both – ‘carry forward’ and ‘set
off’. The amendment allows company to carry forward
the excess spending of CSR (i.e. over and above
2%). The Ministry is expected to amend the Rules
prescribing the number of financial years for carry
forward and set off. This amendment will positively
impact companies as they would be assured of the
carry forward amount in future financial years. The
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companies won’t be spending exact 2% of the net
profits for the compliance of CSR provisions. In our
view, this amendment will provide for greater ease of
living to corporates.
(ii) According to the Companies (Amendment) Act,
2020, the companies are not mandatorily required
to constitute CSR Committee, if the CSR spending
does not exceed Rs. 50 lacs (i.e. companies having
an average net profit of Rs. 25 crores or less
during 3 immediately preceding financial years). In
such cases, the functions of CSR Committee (as
provided in section 135 of the Act and CSR Rules)
shall be discharged by the Board of Directors. This
further eases the compliance requirement, reduces
documentation and promotes ease of living to
corporates. Depending upon the policy of company,
the Board of Directors may either consider CSR
related agenda items on quarterly basis or half-yearly
basis. For such companies, the CSR Committee
may be dissolved by passing an appropriate Board
resolution. However, in our view, the company can
voluntarily constitute and continue a separate CSR
Committee and discharge functions related to CSR,
should they consider it necessary.
(iii) The Companies (Amendment) Act, 2020 has also
amended the penal provisions in case of noncompliance of section 135 of the Act. If the company
fails to spend requisite CSR amount or fails to give
preference to local area or fails to report in its Board’s
Report about reasons for not spending CSR amount
or company has not transferred any amount remaining
unspent to Special Account opened by company, then
pursuant to Companies (Amendment) Act, 2020,
the company shall be liable to a penalty of twice the
amount required to be transferred by the company
to the Fund specified in Schedule VII or the Unspent
CSR Account, as the case may be, or Rs. 1 crore,
whichever is less. Further every officer of the company
who is in default shall be liable to a penalty of 1/10th of
the amount required to be transferred by the company
to such Fund specified in Schedule VII, or the Unspent
CSR Account, as the case may be, or Rs. 2 lacs,
whichever is less. Considering the fact that there is
a reference of ‘penalty’ in the amendment introduced
NOVEMBER 2020 |
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by the Companies (Amendment) Act, 2020, such
non-compliances would be dealt under the in-house
adjudication framework i.e. under section 454 of the
Act relating to ‘Adjudication of penalties’.

PERIODICAL FINANCIAL RESULTS
The Companies (Amendment) Act, 2020 has introduced a new
provision relating to ‘periodical financial results’. According
to the amendment the Central Government may, require
such prescribed class of unlisted companies to prepare the
financial results of the company on such periodical basis
and in prescribed form. The Central Government may
require such companies to obtain approval of the Board
of Directors and complete audit or limited review of such
periodical financial results in a prescribed manner. Such
companies would be required to file a copy with the Registrar
of Companies within a period of 30 days of completion of the
relevant period.
Through the amendment, the Government is increasing the
accountability and transparency for unlisted companies.
This amendment would have been introduced based on the
recent corporate governance lapses and fund siphoning in
few unlisted public companies. By introducing reporting
of financial results on periodical basis, Board approval,
audit/limited review – the Government would be treating
such companies as listed entities with reference to such
disclosures. Earlier, by an amendment, the Companies
(Amendment) Act, 2019 (which was effective from August
15, 2019) had provided that the securities of prescribed
class or classes of unlisted companies shall be held or
transferred only in dematerialised form in the manner laid
down in the Depositories Act, 1996 and the regulations made
thereunder.
Considering above amendments and onerous obligations on
unlisted public companies, entrepreneurs/businessmen will
prefer to hit the primary market (i.e. IPO) after its conversion
from private company to public company. Over a period of
time, the number of unlisted public companies is expected
to dwindle to an inconsequential number given the emerging
regulatory framework.

The Companies (Amendment) Act, 2020
has introduced a new provision relating to
‘periodical financial results’. According to
the amendment the Central Government
may, require such prescribed class of
unlisted companies to prepare the financial
results of the company on such periodical
basis and in prescribed form. The Central
Government may require such companies
to obtain approval of the Board of Directors
and complete audit or limited review
of such periodical financial results in a
prescribed manner. Such companies would
be required to file a copy with the Registrar
of Companies within a period of 30 days of
completion of the relevant period.
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TIMELINE FOR RIGHTS ISSUE
According to the extant provisions of the Act, the rights offer
shall be made by the company by notice specifying the
number of shares offered and limiting a time not being less
than 15 days and not exceeding 30 days from the date of the
offer within which the offer, if not accepted, shall be deemed
to have been declined. The Companies (Amendment) Act,
2020 has amended the timeline for rights issue, whereby
the rights offer can be open for less than 15 days. The
amendment would be effectively implemented after amending
the Companies (Share Capital and Debentures) Rules, 2014,
wherein the period would be mentioned. The amendment
would help private companies, subsidiary companies and
closely-held public companies in raising share capital in a
speedier manner. The advantage can be passed on to listed
companies as well, if the SEBI Regulations are amended in
this regard. It remains to be seen whether SEBI would amend
its present regulations with respect to timelines.

LISTING ON STOCK EXCHANGES IN
PERMISSIBLE FOREIGN JURISDICTIONS
Section 23 of the Act (relating to ‘public offer and private
placement’) has been amended by the Companies
(Amendment) Act, 2020. Pursuant to the amendment, certain
class of public companies may issue such class of securities
for the purposes of listing on permitted stock exchanges in
permissible foreign jurisdictions or such other jurisdictions,
as may be prescribed. The Government in the Rules will
provide for: (i) Eligible class of such public companies, (ii)
Class of securities, (iii) Permissible foreign jurisdictions,
(iv) Disclosures requirements, (v) Compliance under the
applicable Indian laws, etc. The relevant provisions and the
regulations under the Foreign Exchange Laws and Securities
Laws will also be amended for such funding activity. Startups may not be able to advantage of this amendment, as the
provisions applies only to certain class of public companies.
Interestingly, there is no reference of this recommendation in
the Report of CLC.
The Companies (Amendment) Act, 2020 also proposes that
the Central Government may, by notification, exempt such
class or classes of eligible public companies from any of
the provisions of Chapter III (‘Prospectus and Allotment of
Securities’), Chapter IV (‘Share Capital and Debentures’),
section 89 (‘declaration in respect of beneficial interest in any
share’), section 90 (‘Register of significant beneficial owners
in a company’) or section 127 (‘punishment for failure to
distribute dividends’).

REVISITING THE CONCEPT OF ‘LISTED
COMPANY’
According to section 2(52) of the Act, ‘listed company’
means a company which has any of its securities listed on
any recognised stock exchange. Here, there is no specific
reference of a private company or public company, therefore,
any company’s securities listed on any recognised stock
exchange would be a listed company.
The private placement under the Act read with SEBI (Issue
and Listing of Debt Securities) Regulations, 2008 indicate
CHARTERED SECRETARY
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The Companies (Amendment) Act, 2020 has amended
section 2(52) of the Act, by including a proviso stating
that such class of companies, which have listed or intend
to list such class of securities, as may be prescribed in
consultation with the SEBI, shall not be considered as ‘listed
company’. Therefore, the onus is now shifted on SEBI to
clarify specifically that debt listed private companies are not
‘listed company’.

DECRIMINALIZING NON-COMPLIANCE
OF RELATED PARTY TRANSACTIONS
Section 188 of the Act relates to ‘related party transactions’
and provides for consent of the Board of Directors by
Board of Directors at its meeting (either in-person or video
conferencing) for a company to enter into a transaction
with related party with respect to certain prescribed
transactions. The provisions also require the approval of
shareholders, in the case of a company having paid-up share
capital of not less than prescribed amount, or transactions
exceeding such prescribed sums. The provisions provide
for restriction on voting by shareholders of the company.
There is also an important reference further to important
and subjective conditions – (i) Transaction in the ordinary
course of its business and (ii) Transaction on arm’s
length basis.
According to the extant provisions i.e. section 188(5) of
the Act, any director or any other employee of a company,
who had entered into or authorised the contract or
arrangement in violation of the provisions of section 188 of
the Act shall:
(i)

In case of listed company, be punishable with
imprisonment for a term which may extend to 1 year
or with fine which shall not be less than Rs. 25,000
but which may extend to Rs. 5,00,000, or with both;
and

The Companies (Amendment) Act, 2020
has amended section 2(52) of the Act,
by including a proviso stating that such
class of companies, which have listed or
intend to list such class of securities, as
may be prescribed in consultation with the
SEBI, shall not be considered as ‘listed
company’. Therefore, the onus is now
shifted on SEBI to clarify specifically that
debt listed private companies are not ‘listed
company’.

(ii) In case of any other company, be punishable with fine
which shall not be less than Rs, 25,000/- but which
may extend to Rs. 5,00,000/-.
The CLC proposed that such non-compliances would be dealt
under the in-house adjudication framework, as transactions
by companies with related parties without compliance with
Section 188 of the Act would give rise to a lapse and such
contracts would be voidable at the option of the Board or the
shareholders, as the case may. The CLC further noted that
the company can also proceed against the errant individuals.
The thresholds for Board/shareholders’ approval are also well
laid out under the relevant rules.2
The Companies (Amendment) Act, 2020 decriminalizes the
offence relating to non-compliance of related party transaction
and amends section 188(5) of the Act as – any director or
any other employee of a company, who had entered into or
authorised the contract or arrangement in violation of the
provisions of section 188 of the Act shall:
(i)

In case of listed company, be liable to a penalty of Rs.
25,00,000/-; and

(ii) In case of any other company, be liable to a penalty
of Rs. 5,00,000/-.
It is important to note that now the Adjudicating Officer
appointed by Central Government under the in-house
adjudication framework3 will initiate proceedings against the
company for non-compliance under section 188 of Act. The
orders of Adjudicating Officer may include penalties for defaults
or non-compliances as well as directions to the company or
its officers to rectify the default. Therefore, compliance and
disclosures by the companies with respect to related party
transactions through various e-Forms and reporting becomes
more critical as Adjudicating Officers would be conducting
detailed internal scrutiny of such transactions before issuing
show cause notices to company and its officers. The directors
and practicing professionals shall ensure proper compliance,
noting/approval in minutes of meeting, noting of interest or
concern in minutes of meeting, maintenance of register under
section 189 of the Act, etc.

CONCLUSION
The Companies (Amendment) Act, 2020 has introduced
some important amendments to the Act which will provide
ease of doing business to law abiding corporates, foster
improved corporate compliance for stakeholders at large and
address emerging issues impacting the working of corporates
in the country (as contemplated by the CLC4). In addition to
this, the decriminalization of offences (which was the larger
theme of the Amendment Act, 2019 and 2020) will change
the compliance management practices and systems for
the corporates. As corporate law professionals, we need
to guide the company management about the importance
of compliance and outcome of the non-compliance i.e.
compounding of offences or adjudication process or other
legal proceedings under the Act against the company,
directors and officers.
CS

Clause 2.20, Page No. 24 of CLC Report
i.e. under section 454 of the Act relating to ‘Adjudication of Penalties’.
4.
Clause 1.3, Page No. 11 of CLC Report
2.
3.

1.

Clause 2.4, Page No. 43 of CLC Report
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that not merely public companies, but even certain private
companies, are permitted to list debt securities on a
recognised stock exchange. Therefore, if a private company
lists debt securities such as non-convertible debentures,
bonds etc. (offered on a private placement basis) on any
recognised stock exchange after duly complying with the
necessary formalities, such a company would fall under the
definition of a ‘listed company’ under the Act.1

ARTICLE

Companies (Amendment) Act, 2020-Some
Perspectives
The Companies (Amendment)Act, 2020 which encapsulates substantially the recommendations of the Company
Law Committee which was set up by the Central Government, last year has received presidential assent on
September,28, 2020 and has been duly notified. However, the dates on which the amendments made will become
operative are still to be notified. The Amendment Act seeks to decriminalize the punishment for corporate
offences committed under the Act and also intends to ease the rigours of procedure for companies. In this article
the Author examines critically the amendments made in respect of all matters other than the reforms on the penal
provisions and expresses the view that the relevant rules to administer some of the amendments should be soon
notified so that the Amendment Act can be implemented. The Author expresses the optimism that considering
the reduction in the quantum of penalties and the decriminalization provisions, the Amendment Act should usher
in an era of self-regulation and voluntary compliance.
have been administered has been intriguing. The slew of
changes made in the Law over a period of nearly six years
is but understandable, given the fact that the Act has been
substantially rewritten to make it contemporaneous. One can
only hope that after the notification of the Amendment Act of
2020, the Statute will be on an even keel so that India Inc. can
harmoniously integrate itself to its dictates.

Kalidas Ramaswami, FCS
Practising Company Secretary
Mumbai
ramaswami.kalidas@hotmail.com

BACKGROUND

T

he draft of the Companies (Amendment)Bill, 2020 was
finalized sometime last year based on the recommendations
made in its Report submitted by the high-powered Company
Law Committee set up by the Central Government The
main thrust of the Bill was on decriminalization of corporate
offences, apart from facilitating the ease of living for law abiding
corporates. After being in the back burner for some time, the
bill made its passage rapidly through the corridors of power
in both houses of Parliament during the recent monsoon
session, culminating in the receipt of Presidential assent and
its Notification on the Official Gazette on September 28, 2020.
Though the amendments made have now become a part of
the Companies Act, 2013 (hereinafter referred to as “The
Act”) the dates on which each of the amended provisions will
become effective shall be notified progressively as indicated
in the Amendment Act. Further, the relevant rules underlying
some of the provisions also need to be issued so as to make
the amended law effective through procedures and rules.
The Companies Act, 2013 (CA 2013) has had a roller coaster
ride, in a manner of speaking, since its introduction substantially
as of April,1, 2014. It has been tinkered along intermittently,
much to the chagrin of the professional fraternity. Besides
on account of the latent profligacy in the Act on subordinate
legislation, the ad-hocism with which some of the changes
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As mentioned above, the Amendment Act has substantially
laid emphasis on softening of the cash penalties prescribed
apart from decriminalizing many of the corporate offences. In
this exposition the emphasis is not with respect to the penal
provisions as the changes brought about are basically selfexplanatory. Instead the critical focus is on the changes
made in the other areas, some of which are laudatory in that
they would encourage a degree of self –governance, apart
from easing the rigours of procedure.
The amendments discussed have been cherry-picked for
better appreciation of the nuances in the law.
Against the above backdrop, the major changes brought
about have been analysed as under:

CHANGE IN DEFINITION OF LISTED
COMPANY-SECTION 2(52)
Section 2(52) in its original form refers to a listed company as
one which has any of its securities listed on any recognized
Stock Exchange. This definition has the effect of bringing within
its ambit, even marginal companies which may have listed
their debt securities with the Exchanges for the temporary
period of their tenor. Such companies are also saddled with
the onerous responsibilities of ensuring compliances under
the listing regulations, albeit for the tenure of the securities
listed, which should normally apply only to those companies
which have their equity share capital listed.
A proviso has been added to the Sub-section by the
Amendment Act in terms of which the scope of the definition
shall be curtailed by providing that, in consultation with SEBI,
the Central Government shall decide that such class of
companies which have listed or intend to list such securities
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It is pertinent to note that the status of a company cannot be
allowed to oscillate depending upon whether the securities
issued by it are listed for trading on a recognized stock
exchange. Listing of securities other than equity capital is
episodic and transient.
Listing of equity share capital alone can, by and large be
considered as a permanent feature in the context of a
company unless the company seeks recourse to procedures
for voluntary delisting of such shares or where the shares
are compulsorily delisted by the Regulators for some
contravention by the issuer company of the listing regulations.
The insertion of the above proviso to the Sub-sections may
eventually mean that companies whose equity capital or fully
convertible debt instruments alone are listed may end up as
being considered as listed companies and companies whose
debt instruments are transiently listed would come out of the
rigours of such classification.
In order to make the amendment operative, it is imperative
that appropriate notifications are issued by the Central
Government in consultation with SEBI.

TIME LIMIT FOR RECTIFICATION OF
NAME REDUCED-AMENDMENTS TO
SECTION 16
At present, the owner of a registered trademark can make an
application to the Central Government seeking the change in
the name of a company whose name is similar or bears a
close resemblance to an existing registered trademark .The
Central Government if it is convinced, can direct the company
concerned to change its name within a period of six months
of the issue of such direction. The above timeline is being
reduced to three months.
In addition, if the company fails to comply with the directions
issued for change in name, the Central Government under
sub-section (3) shall allot, suo-motu, a new name and the
Registrar shall enter the new name instead of the old name
and issue a fresh certificate of incorporation.
The above action shall not in any way deter the company
from changing its name in the future.
The above changes will act as a deterrent against abuse of
existing trademarks and the powers bestowed on the Central
Government, which shall ensure that its intervention to
prevent such abuse can be swift and timely.

It is pertinent to note that the status of a
company cannot be allowed to oscillate
depending upon whether the securities
issued by it are listed for trading on a
recognized stock exchange. Listing of
securities other than equity capital is
episodic and transient.
CHARTERED SECRETARY

OPPORTUNITIES FOR INDIAN
COMPANIES TO ISSUE SECURITIES
WHICH WILL BE LISTED IN FOREIGN
JURISDICTIONS
Section 23 has been amended to enable such class of public
companies as may be prescribed to issue such class of
securities which will be listed in foreign or other jurisdictions
as may be prescribed.
The Central Government. has also been empowered, to
exempt any class of public companies from the purview of
Section 23, Chapter IV of the Act ,Section 89(Declaration
of beneficial interest),Section 90 (Register of significant
beneficial owners, or Section 127 (Punishment for failure to
distribute dividends), by notification which will be placed before
both houses of parliament to facilitate the implementation of
the above reform.
The above amendment is a welcome development in the
capital market. Some of the Indian companies which are
respected the world over for the quality of their management
and track records, can hope to access capital from overseas
investors with the securities to be issued being listed in
Exchanges in overseas jurisdictions. Already the LIC of India
is reportedly looking at greener pastures for raising capital
through issue of securities outside India.
The ground rules for the above, however, need to be frozen
swiftly so that companies can explore the alternative avenues
being made available for sourcing capital.

REDUCED TIMELINES FOR RIGHTS ISSUE
CLOSURE
Section 62 (a)(i)at present provides for a time frame which
shall not be less than fifteen days from the date of the offer
and not exceeding thirty days from the date of the offer within
which the offer, if not accepted, shall be deemed to have been
declined. The above time lines are proposed to be reduced to
such number of days as may be prescribed. The necessary
prescription for this purpose needs to be issued at the earliest
so that the amendment becomes effective immediately.

NO REQUIREMENT TO FILE RESOLUTIONS
FOR GRANT OF LOANS/GUARANTEES
UNDER SECTION 117 (3) (G)
At present, it is not necessary to file with the Registrar of
companies, resolutions passed by the board under Section
179(3) in respect of a banking company for grant of loans, or
to give guarantees or provide security in respect of loans given
in the ordinary course of business. This exemption will now
extend to NBFCs registered with RBI or any class of Housing
finance Companies which are registered with the NHB.
This is a step in the right direction, considering that it would
obviate the need to file such resolutions repeatedly by the
above genre of companies whose mainstay in business is the
disbursement of financial loans for the purposes of housing
and business.
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as may be prescribed shall not be considered as listed
companies.
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CENTRAL GOVERNMENT TO
PRESCRIBE FOR SUCH CLASSES OF
UNLISTED COMPANIES FORMATS
FOR PREPARATION OF FINANCIAL
STATEMENTS PERIODICALLY-SECTION
129A-NEW PROVISION
The above new provision will empower the Central
Government to call upon such classes of unlisted public
companies as may be prescribed to prepare financial
statements of the companies for such periods and in such
format to be laid down.
Such financial statements shall also be approved by the
boards of the concerned companies and filed with the ROC
within thirty days of completion of the relevant periods.
The above amendment could indeed be the precursor for a
regime leading to regular and periodic monitoring of performance
of large sized unlisted companies with the thresholds to be
notified, much the same way as the listed entities are at present
under the investors’ scanner through the need for dissemination
of quarterly financial results to the Stock Exchanges in line with
the requirements of the Listing Regulations.

Companies (Amendment)Act, 2019 to the effect that the
obligation to make spends towards CSR shall also apply to
a company which has not been in existence for a period of
three years. The implication of the above is that companies
which are in the nascent stages of their existence without
even having completed three years of existence would
get drawn into the obligation to make CSR spends .The
above amendment is counter- productive in the sense
that only a company which has sustainable profits over
a reasonable period of its existence should be made
required to spend a portion of its net profit towards CSR.
Sustainability of earnings over the period of a business
cycle is the hallmark of a firm’s resilience and therefore it
would be blatantly unfair if the company is made to incur
expenditure for CSR prematurely.

This will put the above genre of companies under greater
surveillance leading to transparency and dissemination of
periodic information about their performance.

AMENDMENTS RELATING TO CSRSECTION 135- WHETHER AMENDMENTS
NOTIFIED UNDER COMPANIES
(AMENDMENT)ACT, 2019 SHALL
BECOME APPLICABLE EVENTUALLY?
a)

Carry forward and set-off of excess CSR spends:
A Proviso has been
added to the existing second
proviso in sub-section (5) of Section 135 to the effect
that if a company spends on CSR in any financial year,
any amount which is in excess of what is required to be
incurred statutorily, the excess amount so spent shall
be allowed to be carried forward for set off against future
spending in a manner to be prescribed.
This is a welcome amendment in that, by expending
amounts on CSR, a company is only discharging its legal
obligations and it is only fair that in cases where it spends
in excess of the minimum prescribed, it should be granted
credit against such excess which could be used as a set
off against its future obligations.
It is pertinent to note that the relevant rules in connection
with the above need to be notified at the earliest so that
the implication of the above change can be understood in
full measure.

b)

Application of CSR obligation to a company in
existence for less than three years:
At this juncture, it is important to note that an amendment
to sub-section (5) of Section 135 was proposed by the
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consider the provisions contained in the 2019 Amendment
Act on the above, one can presume that the changes made
by the Amendment Act, 2019 will continue to remain in
abeyance. It is important, however, that the MCA clarifies
the position on the above.
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c)

Provisions with respect to unspent CSR:
Yet another amendment which was put through by the
Companies (Amendment) Act, 2019 which is a cause
for consternation in corporate circles is by way of an
amendment under the second proviso under sub-section
(5) of section 135.The amendment proposes that where
the company has failed to incur the minimum amount
towards CSR in a year, unless the unspent amount is
in relation to any ongoing CSR project referred to in
sub-section(6), the company shall transfer the unspent
amount to a fund specified in Schedule VII within a period
of six months from the close of the financial year. This
amendment would have the unsavoury consequence of
a company perforce having to lock up its unspent amount
towards CSR to a fund constituted under Schedule VII
which amount could be used otherwise for business
purposes.
Sub-section(6) as introduced by the Amendment Act,
2019 further provides that the unspent amount shall be
transferred by the company within thirty days from the
CHARTERED SECRETARY
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There are no references to the above amendments in the
Amendment Act, 2020 and it is only fair to conjecture that
the above amendments will continue to remain in the back
burner. However, Corporate India has the right to hear the
last word on this from the MCA and it is necessary that
MCA clarifies the status on the above.
d)

Penalty for non-spending:
Sub-section (7) of Section 135 as introduced by the
Amendment Act ,2020 provides, inter alia, that If there
is failure to spend towards CSR, the company shall be
liable to a penalty equal to twice the amount to be spent
which will be transferred by company to an Unspent CSR
Account or one crore whichever is lower and every officer
in default shall be liable to a penalty equivalent to one –
tenth of the amount to be transferred to the unspent fund
or two lacs of rupees whichever is lower.
It is pertinent to also state that the Companies(Amendment)
Act, 2019 provides under sub-section(7) that where a
company contravenes the provisions of sub-section(5) or
sub-section(6) it shall be punishable with a fine which shall
not be less than fifty thousand rupees but which could
extend to twenty five lacs of rupees and every officer of
the company who is in default shall be punishable with
imprisonment for a term which may extend to three years
or with fine which shall not be less than fifty thousand
rupees but which may extend to five lacs of rupees or with
both.
Considering that the sub-section (7) introduced by the
Amendment Act 2020 appears to be in supersession
of the amendment made by the Amendment Act, 2019,
it is fair to state that that the amendment proposed by
the Amendment Act, 2019 stands obliterated by the
Amendment Act, 2020 and that there is no scope for
the officers of the company being saddled with vicarious
liability for contravention of sub-sections(5) or (6) as
contemplated by the Amendment Act, 2019.
As two sets of penal provisions have been prescribed
under sub-section (7) and as the amendments made
by the Companies (Amendment)Act, 2019 are yet to
be notified, the provisions contemplated under the
Amendment Act, 2020 shall prevail since the said Act has
been notified.
Reference in this connection may be made to the decision
in M.Baburao and others v Deputy Registrar of companies
and others (2005)(126 Comp Cas(708)(AP) where it was
held that where an act or other instrument refers to a
particular enactment, the reference unless the contrary
intention appears, is a reference to that enactment as
amended and includes a reference thereto as extended
or applied by or under any other enactment, including any
other provision of the Act or instrument.
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e)

No need for CSR Committee in certain cases:
Sub-section (9) has been
added to Section 135 to
stipulate that where the amount to be spent for CSR does
not exceed fifty lacs of rupees in a financial year, there
would be no requirement to constitute a CSR Committee
and the functions of the Committee shall be discharged by
the Board of Directors of the company.
It can be inferred from the above that if in any year the
obligation to spend exceeds fifty lacs of rupees, the Board
will have to reconstitute the CSR Committee.

f)

General or Special directions by Central Government
to a company or class of companies:
The Companies (Amendment)Act, 2019 had proposed
sub-section (8) in terms of which the Central Government
may give general or special directions to a company or
to a class of companies as it considers necessary to
ensure compliance of provisions of this Section and such
company or class of companies shall comply with such
directions.
Given the fact that sub-section(9) as stated above has
been introduced by the Amendment Act, 2020, it is
fair to assume that sub-section (8) as proposed by the
Amendment Act, 2019 will eventually be notified.

PAYMENT OF REMUNERATION TO
INDEPENDENT DIRECTORS IN CASE OF
ABSENCE OR INADEQUACY OF PROFITSINSERT OF PROVISO UNDER SECTION 149(9)
Section 149(9) prior to the insert of the above proviso by the
Amendment Act, 2020 contemplated that an independent
director of a company shall not be entitled to any stock options
and that he shall be eligible for payment of remuneration only
by way of fees as provided under sub-section (5) of Section
197 for attending meetings of the Board and Committees
constituted by the Board and to profit related commission as
may be approved by the shareholders. The payment of profit
based commission shall be regulated by the provisions of
section 197 and 198.
It follows from the above, that in case the company does
not earn any profits or if its profits are not adequate to
justify payment of commission, Independent directors can

Sub-section(6) as introduced by the
Amendment Act, 2019 further provides
that the unspent amount shall be
transferred by the company within thirty
days from the close of the financial year
to a special account to be called “Unspent
CSR Account” which shall be spent on
any CSR activity as approved by the
Board within a period of three years
failing which the amount would need
to be transferred to a fund specified in
Schedule VII.
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get remuneration only by way of sitting fees for attending
meetings. Considering the onerous responsibilities thrust
on the independent directors both under the Act as also
the listing regulations, it is only fair that the remuneration
payable to them is, to some extent, commensurate with the
responsibilities that they shoulder. The problem is further
accentuated by the fact that they are not eligible for any
stock options.
Considering the above predicament, not very many
persons have exactly been enthusiastic to come forward
and don the mantle of independent directors. Empirical
evidence is also indicative of the fact that many companies
are still to answer to the norms of having the required
minimum of independent directors in consonance with the
requirements of the Act and the Listing Regulations.
The insert of the proviso to Section 149(9) will mean that a
company can pay remuneration to its independent directors
in accordance with the ceiling laid down in Schedule V of
the Act even in cases where the company suffers a loss or
there is inadequacy of profits.
It is therefore envisaged that the above amendment
will have the salutary effect of making the office of an
independent director a little more attractive in terms of
remuneration than it was before.
It is however pertinent to note that in as much as the
provisions of Schedule V apply only to” managerial
personnel” which expression covers only the Managing
director or whole time director or Manager as stated in
Part I thereto, it is necessary to amend the provisions
of Schedule V to cover independent directors as well in
line with the amendment made to the Act. It may also be
necessary to lay down certain ground rules to make the
above amendment complementary.

Section 149(9) prior to the insert of the
above proviso by the Amendment Act,
2020 contemplated that an independent
director of a company shall not be entitled
to any stock options and that he shall be
eligible for payment of remuneration only
by way of fees as provided under subsection (5) of Section 197 for attending
meetings of the Board and Committees
constituted by the Board and to profit
related commission as may be approved
by the shareholders. The payment of profit
based commission shall be regulated by
the provisions of section 197 and 198.

CONCLUSION
The above discussion on the amendments made by the
Amendment Act, 2020 no doubt drive home the point that it
is the intention of the Statute to make the environment for the
functioning of corporates less rigorous as also to usher in an
era of self-regulation and voluntary compliance considering
the decriminalization of offences as also the reduction in
the quantum of cash penalties. There is however a flip side
to the measures for easing the penalty provisions. Unless
there is continuous monitoring of corporate compliances by
the MCA, companies may be inclined to be complacent in
their approach to compliance, given that the cost of noncompliance would be much less onerous and less expensive
than before. The liberalization of the Statute through the
Amendment Act, 2020 is therefore like a double-edged sword
which can cut both ways. Posterity alone will tell us whether
the law will be complied with a greater degree of ownership
by Corporate India.

AMENDMENT TO SECTION
197(3)-INCLUSION OF NON-EXECUTIVE
DIRECTORS INCLUDING INDEPENDENT
DIRECTORS FOR PAYMENT OF
REMUNERATION IN CASE OF ABSENCE/
INADEQUACY OF PROFITS
Section 197(3) has been amended to include within the
ambit of the provision, a non-executive director including
an independent director along with the managing or wholetime director or manager for the purposes of payment of
remuneration excluding any fees payable to them under
sub-section (5) for attending meetings of the board and its
committees in accordance with the provisions of Schedule
V. Thus apart from independent directors as contemplated
under the amended Section 149(9) as discussed above,
non-executive directors who are not independent shall also
be eligible for payment of remuneration in case of loss or
inadequacy of profits as per the ceiling laid down in Schedule
V. The amendment will make the office of the non-executive
director more attractive financially than before which is
justified, given the responsibilities that they have to shoulder
under the Act.
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It is however, imperative that given that the Act has been
subject to so many changes in the recent past , in most
cases by way of a knee-jerk reaction, it is expected that it
finally settles down and is not tinkered with further, at the
slightest provocation, which can only be a harbinger of
greater discipline in ensuring adherence with the Law in the
future. After all, as the adage goes.” Hope rests eternally in
the human heart”.
CS
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With changing times, ancient laws and legislations need to be revisited, amended and modified to be in sync
with the extant economic scenario. Off-late, there have been quite a few regulatory promulgations which provide
for and reflect a modern outlook addressing the present requirements. One such set of key legislations is the
changes to the labour laws by way of codification of multiple labour legislations, thereby assimilating the
existing labour laws into three main codes. While the liberalisation of the economy commenced in the early
1990s, for political compulsions or otherwise, labour laws did not keep pace with the changed economic milieu.
A really serious attempt with a view to improve India’s Ease of Doing Business was made on the front of labour
reforms by the Government, consequent to which the new Social Security Code, 2020 came into being. This
article deals with the main points of the new code.
(v) The Maternity Benefit Act, 1961;
(vi) The Payment of Gratuity Act, 1972;
(vii) The Cine Workers Welfare Fund Act, 1981;
(viii) The Building and Other Construction Workers
Welfare Cess Act, 1996 and
(ix) The Unorganised Workers’ Social Security Act, 2008.

Abhinav Kumar K P, ACS
Hyderabad
abhinavkumarkp@gmail.com

KEY DEFINITIONS IN THE CODE AND
THEIR IMPACT
a)

BACKGROUND

It recognizes the relevance of the digital markets including
the technological upgradation of the present-day business
scenarios. In the E-commerce world of today ‘aggregator’
is a commonly used business term, which was not covered
in the extant labour laws.

“The secret of change is to focus all of your energy not on
fighting the old, but on building the new” - Socrates

Q

uintessentially as roti, kapda and makaan (food, clothing
and shelter) are essential for human survival, material,
labour and overheads are considered as vital ingredients for
a business or commercial enterprise’s survival. Labour laws
hitherto were scattered across multiple legislations covering
various aspects. Labour welfare provisions and regulations
have now been codified into the Code of Social Security, 2020
(‘the Social Security Code, 2020’/’the Code’), the Industrial
Relations Code, 2020 and the Occupational, Safety, Health
and Working Conditions Code, 2020.
As the Statement of Objects and Reasons to the Social
Security Code, 2020 suggests the existing set of labour laws
were broadly amalgamated into the groups like industrial
relations, wages, social security, safety and welfare and
working conditions.
The Code subsumes the relevant provisions of Nine Central
Labour legislations, viz,
(i)

The Employees’ Compensation Act, 1923;

(ii) The Employees’ State Insurance Act, 1948;

(iii) The Employees’ Provident Funds and Miscellaneous
Provisions Act, 1952;
(iv) The Employment Exchanges (Compulsory
Notification of Vacancies) Act, 1959;
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“Aggregator” means a digital intermediary or a market
place for a buyer or user of a service to connect with the
seller or the service provider.

b)

“Career centre” means any office including employment
exchange, place or portal established by the Central
Government for providing such career services like
registration, collection and furnishing of information,
either by the keeping of registers or otherwise, manually,
digitally, virtually or through any other mode which may,
inter alia, relate generally or specifically to—

		(i)

persons who seek to employ employees

		

(ii) persons who seek employment

		

(iii) occurrence of vacancies and

		

(iv) persons who seek vocational guidance and
career counselling or guidance to start selfemployment

The definition of ‘Career Centre’ is newly included in the
Code and was not part of the Employment Exchanges
(Compulsory Notification of Vacancies) Act, 1959. It
provides an employment platform for those seeking
employment and also employers scouting for talent. It also
covers the digital and virtual attributes to be in tandem
with the current dynamic times.
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This is an emerging trend and new category of
employment which is an offbeat or non-traditional nature
like freelancing or consultancy kind of work arrangement.
f)

“Home-based worker” means a person engaged in
the production of goods or services for an employer in
his home or other premises of his choice other than the
workplace of the employer, for remuneration, irrespective
of whether or not the employer provides the equipment,
materials or other inputs.
This definition formed part of ‘the Unorganised Workers
Social Security Act, 2008’. The same has been continued
in the Code without any modifications.

g)
c)

“Employee” means any person employed on wages by an
establishment, either directly or through a contractor, to do
any skilled, semi-skilled or unskilled, manual, operational,
supervisory, managerial, administrative, technical, clerical
or any other work, whether the terms of employment be
express or implied and also includes a person declared
to be an employee by the appropriate Government,
but does not include any member of the Armed
Forces of the Union.

(i)

One of the striking features of this Code is the alignment
of definition of the term ‘employee’. It comprehensively
and robustly summarises various aspects of ‘employee’,
otherwise defined differently in various labour legislations.

The term ‘Inter-State migrant worker’ has been quite
often heard during the lockdown due to the COVID-19
pandemic. Whilst there was no clear definition of interstate migrant worker in the existing laws, the same
has now been covered in the Code. Given the trying
times and challenges which these migrant workers
have undergone during the pandemic, it is pertinent to
include such workers within the ambit of labour welfare
legislations.

“Fixed term employment” means the engagement of an
employee on the basis of a written contract of employment
for a fixed period, wherein

		(i)

		

his hours of work, wages, allowances and
other benefits shall not be less than that of a
permanent employee doing the same work or
work of a similar nature and

(ii) he shall be eligible for all benefits, under
any law for the time being in force, available
to a permanent employee proportionately
according to the period of service rendered
by him even if his period of employment does
not extend to the required qualifying period
of employment

It is a new definition which finds place in the Code. This
definition covers in its ambit those personnel employed
in establishments with seasonal or specified periodicity
of work ranging from few weeks to few months. Such a
legal coverage would assure the employees with fixed
term with all the benefits as a normal employee would
be eligible for.
e)

“Gig worker” means a person who performs work
or participates in a work arrangement and earns from
such activities outside of traditional employer-employee
relationship.
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has been recruited directly by the employer or
indirectly through contractor in one State for
employment in such establishment situated in
another State or

(ii) has come on his own from one State and obtained
employment in an establishment of another
State (hereinafter called destination State) or has
subsequently changed the establishment within
the destination State, under an agreement or other
arrangement for such employment and drawing
wages not exceeding Rs.18000 per month or such
higher amount as may be notified by the Central
Government from time to time.

This definition further includes provisos, defining the term
‘employee’ for the purposes of various provisions of the
Code.

d)

“Inter-State migrant worker” means a person who is
employed in an establishment and who—

h)

“Platform work” means a work arrangement outside
of a traditional employer employee relationship in which
organisations or individuals use an online platform to
access other organisations or individuals to solve specific
problems or to provide specific services or any such
other activities which may be notified by the Central
Government, in exchange for payment. Further, a platform
worker means a person engaged in or undertaking
platform work

The definition of ‘Career Centre’ is newly
included in the Code and was not part of
the Employment Exchanges (Compulsory
Notification of Vacancies) Act, 1959. It
provides an employment platform for
those seeking employment and also
employers scouting for talent. It also
covers the digital and virtual attributes to
be in tandem with the current dynamic
times.
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The Code on Social Security, 2020 - A contemporary code for changing times

i)

“Unorganised sector” means an enterprise owned by
individuals or self-employed workers and engaged in
the production or sale of goods or providing service of
any kind whatsoever, and where the enterprise employs
workers, the number of such workers is less than ten.
This definition formed part of ‘the Unorganised Workers
Social Security Act, 2008’. The same has been continued
in the Code without any changes.

from amongst persons of eminence in the fields of labour
welfare, management, finance, law and administration. The
constitution and role of the National Security Board are similar
to the provisions as mentioned in ‘the Unorganised workers
Social Security Act, 2008’.
State buildings workers welfare Boards
The Code provides for ‘State Building Workers Welfare board’
to be constituted by every State Government to exercise the
powers conferred and perform the functions assigned to it.
The Building Workers’ Welfare Board is a body corporate,
having perpetual succession and a common seal. Its key
functions inter alia include:

SOCIAL SECURITY ORGANISATIONS

(i)

One of the novel features of the Code is the identification
and constitution of Social Security organisations specifically
responsible for select category of benefits. Various Social
Organisations hitherto spread across multiple legislations
have now been organized in the Code depending on the
nature of the welfare provision. The following organisations
have been dealt with in various chapters of the Code:

(ii) pension to the beneficiaries who have completed the
age of sixty years
(iii) frame skill development and awareness schemes for
the beneficiaries

(iv) formulation of any other welfare scheme for the
building worker beneficiaries by State Government in
concurrence with the Central Government

Board of Trustees of Employee Provident Fund
The Central Government to constitute, a Board of Trustees
of the Employees’ Provident Fund namely, the Central
Board, for the purposes of Employees Provident Fund and
for the administration of the funds vested. The members of
this trust include appointees by Central Government, State
Governments and members representing employers and
employees of the establishments to which provident fund
applies. The Central Board may delegate to its Chairperson
or to its Executive Committee or to any of its officers
and a State Board constituted, such of its powers and
functions under this Code. Further, the Central Provident
Fund Commissioner shall be reporting to Central Board in
discharge of his functions. The Employees’ Provident Funds
and Miscellaneous Provisions Act, 1952 also contains
similar provisions relating to Board of Trustees, Executive
Committees.
Employee State Insurance Corporation
The Central Government may constitute the Employees’ State
Insurance (ESI) Corporation to be called the Corporation,
for the purposes of the Corporation and its administration.
The members of this corporation include appointees
by Central Government, State Governments, members
representing employers, Members of Lok Sabha and Rajya
Sabha. Further the Central Government may constitute a
Medical Benefit Committee to assist the Corporation and the
Standing Committee in performance of its functions relating
to administration of medical benefits. Similar provisions exist
for constitution of ESI Corporation, medical benefits and ESI
Fund in the Employees’ State Insurance Act, 1948.
National Security Board for unorganised workers
The Central Government shall constitute a National Social
Security Board for unorganised workers to exercise the
powers conferred on it, and to perform the functions
assigned to it. The members of this Board include Union
Minister for Labour and Employment, other members
nominated by Central Government, etc. All members except
Chairperson of the National Social Security Board shall be
CHARTERED SECRETARY

provide death and disability benefits to a beneficiary
or his dependents

(v) make provision and improvement of such other
welfare measures and facilities

The aforementioned organisations established under the
earlier enactments, would continue till such corresponding
organisations are constituted under the Code or till their
respective time period under the repealed enactments expire,
whichever is earlier.

OTHER ASPECTS
Gratuity
The provisions relating to gratuity are largely based on the
Payment of Gratuity Act, 1972. However, one major change
is the provisions relating to payment of gratuity to fixed term
employees. The condition of continuous service of five years is
not applicable in case of expiration of fixed term employment.
Maternity Benefits
The Code imbibes in whole the various provisions relating to
maternity benefits including Creche facility as provided in the
Maternity Benefit (Amendment) Act, 2017.
a)

Nursing Breaks
Every woman who has delivered a child and returns to
duty after such delivery shall, in addition to the interval for
rest allowed to her, be allowed in the course of her daily
work two breaks of such duration as may be prescribed
by the Central Government, for nursing the child until the
child attains the age of fifteen months.

One of the novel features of the Code
is the identification and constitution of
Social Security organisations specifically
responsible for select category of benefits.
Various Social Organisations hitherto
spread across multiple legislations have
now been organized in the Code depending
on the nature of the welfare provision.
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b)

Creche Facility
Establishments which employ fifty employees or such
number of employees as may be prescribed by the Central
Government shall have the facility of crèche within specified
distance either separately or along with common facilities.

It is pertinent to note that although the Code endeavors
to address the present-day practices for women and the
employers, it does not make any mention of paternity
benefits. Large Multinational Companies and corporates
have a practice of extending similar benefits like paid leave to
their male employees as part of paternity benefits pursuant to
their Human Resources (HR) policy.
Social Security Cess in respect of Building and other
Construction Workers
A cess shall be levied and collected for the purposes of
social security and welfare of building workers at such rate
not exceeding 2% (two percent) but not less than 1% (one
percent) of the cost of construction incurred by an employer,
as the Central Government may, by notification, from time to
time, specify. The cost of construction excludes:
a)
b)

the cost of land and
any compensation paid or payable to an employee or
his kin under employees’ compensation

The cess is to be collected from every employer undertaking
building or other construction work, either by way of deduction
at source or by advance collection through local authority.
Also, a Building Workers’ Welfare Board, a fund to be called
the Building and Other Construction Workers’ Welfare Fund
would be created.
Social Security for Unorganised Workers, Gig Workers
and Platform Workers
Amongst many other provisions relating to labour welfare,
the Code specifically emphasizes on the policies to be
formulated by the Central Government for unorganised
workers on matters relating to life and disability cover, health
and maternity benefits, old age protection, education, etc.
Further the State Governments are required to formulate
various welfare measures for the benefit of unorganized
workers like
i)
ii)
iii)
iv)
v)
vi)

provident fund
employment injury benefit
housing
educational schemes for children
skill upgradation of workers
funeral assistance and old age homes.

These schemes / measures will be funded by the Central
Government or State Government or through contributions
collected from beneficiaries or employers, etc. including
Corporate Social Responsibility (CSR) funds within the
meaning of the Companies Act, 2013 or any other such
source as may be specified in the scheme.

EFFECT OF THE CODE
Operational Feasibility
In the present scenario, there are multiple provisions, definitions
and authorities under various legislations with respect to labour
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welfare alone. This Code endeavors to remove the overlap of
definitions, provisions and authorities without compromising
on the basic structure and objective of labour welfare.
Addressing redundancies
The Code mainly aims to address the administrative
mechanism by assimilation of various statutory and oversight
bodies, each entrusted with specific tasks, thereby removing
redundancy in Government machinery and making life easier
for businesses.
Consolidation of laws
Multifarious laws with common objective of employee and
labour welfare have been brought under a single umbrella,
thereby unifying similar laws.
Enhanced Scope
The definition of employee has been widened and new
definitions like gig worker and aggregator, find place in the
Code. Contemporary concepts like fixed term employees,
contract workers, interstate migrant workers are also covered
in the scope.
Adopting technology
The Code embraces the changing need to adopt technology
and prescribes for electronic registration and also provides
an option of electronic cancellation of the establishment’s
registration.
Further empowering Central Government
The Code empowers the Central Government to frame
schemes for unorganized workers, gig workers including social
security benefits to self -employed workers.
Payment of cess in case of building and other construction
work
It also contains provision for payment of cess in case of
building and other construction work payable on the basis of
self-assessment, thereby addressing specific issues across
industries.
Registration of unorganized workers
It provides for electronic and Aadhar based registration of
unorganized workers, gig workers and platform workers
thereby making them eligible for various welfare measures
taken by the Central Government.
Deferred or reduced contribution
A specific provision has been made to defer or reduce
employers’ or employees’ contribution towards Employee
State Insurance/ Provident Fund for a period of up to three
months in event of pandemic, endemic or national disaster.

IMPACT ON THE CORPORATES
Evaluate existing benefits
The corporates shall evaluate the existing employee benefits
provided by them in background of the Code.
Compliance Management
Generally, the Companies have an established Compliance
Management system which includes the tracking of
compliance with labour laws. The Companies may have to
modify and update the compliance systems incorporating the
requirements of the Code.
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The Company may have to brief the top management and
Board of Directors about the Code and its impact on the
Company.
Awareness amongst Labour
If the Company is operating in a labour intensive industry or
having dependency on labour, it shall conduct workshops and
sensitise the employees about the changes and the benefits
made available.
Restructuring Compensation
The Corporates may evaluate the wages or compensation
structure and revisit the same in accordance with the change
in law.
Industry Specific aspects
Companies which are into building and construction have to
ensure compliance with respect to the building and construction
cess.
Revisit Existing Schemes
Many corporates have a practice of funding the employee
benefit liabilities like setting up trusts to manage these
liabilities, etc. The Companies may revisit/review the same in
view of the change in Code.
New Registrations
Considering the nature of business and type of industry /
sector to which the Corporates belong, they may be required
to evaluate if they need to go for additional registrations for
compliance with the Code.
Contract labour
As the Code includes the contract labour as part of the
employee’s definition, the Corporates are required to evaluate
whether it impacts the cost and manpower planning.
Ease of business
By eliminating redundancies, reducing the number of regulatory
agencies and doing away with the ‘Inspector Raj’, the Code
will provide a further fillip to the ease of doing business by
companies.
Accounting disclosures
Listed companies might want to make suitable disclosures
in their quarterly results – For example, ‘The Code of Social
Security, 2020 (Code) relating to employee benefits and postemployment has received Presidential assent in September
2020 and the effective date is yet to be notified. The Company
will assess and record the impact of the Code, once it is effective.’

It is pertinent to note that although
the Code endeavors to address the
present-day practices for women and the
employers, it does not make any mention
of paternity benefits. Large Multinational
Companies and corporates have a practice
of extending similar benefits like paid
leave to their male employees as part
of paternity benefits pursuant to their
Human Resources (HR) policy.
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ROLE OF COMPANY SECRETARIES
Practising Company Secretary
• Update the Corporate
Clients about the
changes in labour laws
• Assist in new
Registrations

• In case of any pending
aspects before existing
authorities, advise
the clients about way
forward.

Company Secretary in
Employment
• Apprise the Board/Top
Management of the
changes in the labour laws
• Update/modify the
Compliance Management
Systems in line with the
changes
• Redesigning Wage
Compensation

• Help the client in
updating the Employee
Handbook in line with the
Code

• Endeavor to modify
Human Resources (HR)
and other policies in
alignment with the new
Code

• Provide a compliance
calendar customized
for the client to ensure
compliance with the
Code

• Ensure that wherever
disclosures have been
made in line with old laws
like gratuity benefits etc., in
the Plant locations, Lunch
area, the same shall be
updated with references of
the Code

• Assist the Client with
creation of Trust for
managing their labour
welfare obligations like
gratuity trust, etc.

• Coordinate with Labour
Unions, if any in the
background of the Code

The Code comprehensively covers all the aspects relating to labour
welfare and employee wellbeing including, maternity and other
aspects. In the present times traversed with pandemic situation,
migration of labour due to COVID-19 and other challenging
economic circumstances, it would be imperative to herald such
changes which would bring in both operational feasibility and
economic impetus. These changes when implemented are very
likely to lessen the burden on government machinery due to
strategic consolidation of authorities and various other measures
proposed in implementation of the Code.
The Code emphasizes and denotes much needed consolidation
of various labour laws. It is a welcome change and a modern
law covering the multitudinous concepts that recognize and
reflect a completely changed present day working scenario
like work from home and other technology driven aspects.
Consolidation of the age-old laws and transitioning them with
the present- day aspects has only resulted in better application
of the Statute for example the Goods and Services Tax Laws.
Similarly, it is very likely that the Social Security Code, 2020
would be beneficial for both the Corporates and Labour alike.
As in the case of many other laws, the last mile implementation
is vital. The Rules that are to be made and notified by the
Central and State Governments must be in keeping with
the spirit of the changed legal and economic milieu. At the
working levels, implementation will be key. While the mind
of the legislature has changed to facilitate ease of doing
business, time will tell if the mindset of the bureaucrats has
also changed. That is the key question that awaits answers.
CS
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Gig and Platform Workers and the Code on
Social Security, 2020: Some Reflections
Of the recently passed Labour Codes, the Code on Social Security, 2020 attempts to address concerns of the
emerging gig and platform economy. The core concepts underpinning this sector like ‘gig workers’, platform
work’ and ‘aggregators’ have been defined. The Code also provides for the social security schemes for gig and
platform workers which is mooted as one of its’ promising provision. The present paper analyzes the status
accorded to this ‘class’ of workers and examines the developments in the United States and European Union on
the classification and rights of gig and platform workers. Paper recognizes the challenges and proposes few
suggestions while India moves ahead with the implementation of the Code on Social Security and devising
social security schemes for the gig workers.
newly enacted Code on Social Security. An attempt has also
been to understand the position of law in the United States
of America and Europe and succinctly examine the judicial
discourse on the interpretation of rights of the gig workers.

GIG AND PLATFORM WORKERS:
INTERNATIONAL DEVELOPMENTS

Dr. Vidhi Madaan Chadda, FCS
Assistant Professor
Centre for Post Graduate Legal Studies
TERI School of Advanced Studies, Delhi
vidhim.chadda@terisas.ac.in

LABOUR REFORMS AND THE CODE ON
SOCIAL SECURITY, 2020

T

he enactment of the four Labour Codes namely;the Code
on Wages, 2019, the Occupational Safety, Health and
Working Conditions Code, 2020, the Code on Social Security,
2020 and the Industrial Relations Code, 2020 have ushered
in the reforms for the labour regulations in the country. These
four Labour Codes are set to subsume over twenty-five central
legislations regulating various facets of labour governance.
The Code on Social Security, 2020 repeals and replaces
nine legislations presently governing the realm of social
security in the country. The laws pertaining to employees’
state insurance, employees’ compensation, provident
fund, maternity benefit, payment of gratuity, building and
construction workers’ welfare cess, employment exchange
and unorganized workers’ social security are all set to be
subsumed into the Code. The reasons for heralding reforms
range from doing away with multiplicity of definitions and
authorities, widening the scope of benefits and adducing
clarity to the concepts of welfare and benefits to the workers.
Inclusion of provisions dealing with emerging digital labour
platforms and gig economy is one of the prominent features
of the Code on Social Security. In the past years, India has
been witnessing an upsurge in the digital platforms and also
the number of gig workers.This paper analyzes the status and
benefits accorded to the gig and platform workers under the
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The emergence of digital labour platforms is mooted as
one of the major reforms in the ‘way of work’ globally.
Digitization has not only disrupted business models but
also caused a sea change in the employment models upon
which these businesses relied. Digital labour platforms
envisage and include both web-based platforms and locationbased applications. On web-based platforms, the work is
performed by the geographically dispersed ‘crowd’ while the
location-based applications cater to workers in a specified
geographical area.1
In simple terms, gig economy means economic activity
involving the use of temporary or freelance workers to
perform jobs typically in the service sector.2Globally, gig and
platform work are not new concepts as we see a consistent
rise in this work format in the recent past.3The United States
of America (US) and Europe have had widespread part time
workers and independent contractors.4Growing popularity of
this form of work is due to the opportunity it offers to those
looking for greater flexibility and find work beyond the fixed
nine-to-five work-schedule. However, this ‘non-traditional’
work arrangement has a flip side too. There are serious
implications on the terms and conditions of work like lack
of benefits and little advancement opportunities for such
employees.5
ILO Report on Digital LabourPlatforms and the Future of Work: Towards decent
work in the online world (2018)https://www.ilo.org/wcmsp5/groups/public/--dgreports/---dcomm/---publ/documents/publication/wcms_645337.pdf
1

The Merriam Webster Dictionary https://www.merriam-webster.com/dictionary/
gig%20economy
2

ILO Report on Digital LabourPlatforms and the Future of Work: Towards decent
work in the online world (2018)https://www.ilo.org/wcmsp5/groups/public/--dgreports/---dcomm/---publ/documents/publication/wcms_645337.pdf
3

Katy Steinmetz, See How Big the Economy Really Is (2016) https://time.
com/4169532/sharing-economy-poll/. A Time Magazine survey suggests that in
2016 there were over fourteen million workers in the United States of America
engaged in the ‘gig’, ‘on-demand’ or ‘sharing’ economy.
4

Moshe Z. Marvit, How Crowdworkers become the Ghosts in the Digital Machine
(2014)https://www.thenation.com/article/archive/how-crowdworkers-becameghosts-digital-machine/
5
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The recent decisions by the US courts have contributed to the
existing muddle by giving inconsistent orders qua the status
of gig workers.7The 2018 landmark ruling of the Supreme
Court of California has caused a major shift in the test for
determining employment status. In Dynamex Operations
West Inc. v. The Superior Court of Los Angeles County8, the
Court has laid down ‘ABC Test’ to classify a worker as an
independent contractor. The test entails a business to satisfy
three conditions if it is desirous of classifying any worker
as an independent contractor. The elements to be satisfied
include9:
A.

That the worker is free from control and direction of the
hirer in connection with the performance of the work, both
under the contract for the performance of such work and
in fact;

B.

That the worker performs work that is outside the usual
course of the hiring entity’s business; and

C.

That the worker is customarily engaged in an independently
established trade, occupation, or business of the same
nature as the work performed for the hiring entity.

The findings of the Dynamex case and laying down of the test
which is expansive in scope and application, is set to have far
reaching implications on the cases sub-judice on the issue of
classification of gig workers.
A similar saga emerges in the European states, although the
drift towards the digital labour platforms were initiated later
than the US but the European courts are faced with the same
set of challenges in the initial rounds of litigation on the status
of the gig workers. The European courts besides classifying
the gig workers as ‘employees’ and ‘independent contractor’,
have attempted to add them to the category of ‘self-employed’
workers or ‘dependent contractors.10
Mathew.W.Finkin, Beclouded Work in Historical Perspective, 37 COMPARATIVE
LABOUR LAW AND POLICY JOURNAL 3, 603 (2016).
6

For instance, in Search v. Uber Techs. Inc. 128 F. Supp. 3d 222 (2015); here the
plaintiff claimed liability of Uber Technologies. Inc. for the alleged knife attack by
one of its drivers. Plaintiff asserted that Uber being the employer was negligent
hiring, training and supervision under the respondeat superior and apparent
agency theories. The US District Court of Columbia allowed the case being
skeptical of Uber’s claim that all its drivers being independent contractors, hence
no liability of Uber exists for the wrongs’ committed by them. While in Razak v.
Uber Techs. Inc. (Civil Action No. 16-273) 2018, the Court while giving the first
summary judgement on the question of whether the Uber drivers are employees
or independent contractors within the meaning of the Fair Labor Standards Act,
held that the driver’s engagement was more akin to the independent contractor.
So far, the US courts have observed that ‘Uber is in transportation business
thereby making ‘drivers’ to be an integral part of this ridesharing service’; O’
Connor v. Uber Techs. Inc. 82 F. Supp. 3d. 1133 (N.D. Cal. 2015).

Status of the gig and platform workers
has been the bone of contention
across jurisdictions. The ongoing legal
disputes and debates concerning the
gig economy emanate from confusion
over classification of the gig and
platform workers either as ‘employees’
or ‘independent contractors’. This
classification is of utmost significance as
it facilitates determination of entitlements
flowing from the right of employment like
right to organize, unemployment benefits
and other benefits regarded as part and
parcel of the employment status.
One of the first cases on the point was decided by the
London Employment Tribunal, (also upheld by the Appellate
Tribunal), observed that Uber controlled the working
conditions to a larger extent by imposing a number of
conditions upon the drivers and also closely monitoring them
through the application, hence the Uber drivers have an
intermediate status somewhere between employees and the
independent contractors.11There are contrasting opinions by
the Italian Labour Tribunal and Paris Court of Appeal in cases
concerning Foodora delivery workers12 and Deliveroo riders13
respectively.14 In both the cases the claims to be regarded as
‘employees’ were rejected on the reasoning that the workers
had ample control over their work schedules and also to
decide when-to-work and when not-to work. Very recently,
the Spain Supreme Court ruled that the riders for the fooddelivery app Glovo were employees and not freelancers. The
court noted that Glovo fixes the conditions for the provision
of its services, and owns the assets essential to carrying out
its services.15
This brief deliberation illustrates the divergent standards and
opinions prevalent in some parts of the world when dealing
with the status and rights of the gig and platform workers.

GIG AND PLATFORM WORKERS AND THE
CODE ON SOCIAL SECURITY, 2020
Out of the four Labour Codes,only the Code on Social
Security (Code) mentions of gig workers. The Code defines
the core concepts like ‘gig workers’, ‘platform work’, platform

7

8

416 P.3d 1 (Cal.2018).

9

Ibid.

M.A Cherry & A. Aloisi, ‘Dependent Contractors’ in the Gig Economy: A
Comparative Approach, 66 AMERICAN UNIVERSITY LAW REVIEW 3, 644-645
(2017).
10
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Y. Aslam, J. Farrar & Others v. Uber B.V. & Others, Case No. 2202550/2015
https://www.judiciary.uk/wp-content/uploads/2016/10/aslam-and-farrar-v-uberreasons-20161028.pdf
11

Foodora Ruling, “between rider and company there are no obligations. And
the Jobs Act has reduced the scope of subordinate work” (2018) https://www.
ilfattoquotidiano.it/2018/05/07/sentenza-foodora-tra-rider-e-azienda-non-cisono-obblighi-e-il-jobs-act-ha-ridotto-lambito-del-lavoro-subordinato/4339395/
12

13

Monsieur YZ v. SAS Deliveroo France 16/12875 (2017)

See Paul Schoukens et. al., The EU Social Sillar: An answer to the challenge
of the social protection of platform workers?, 20 EUROPEAN JOURNAL OF
SOCIAL SECURITY 3 (2018).
14

Spain’s Supreme Court rules food delivery riders are employees, not freelancers
https://in.reuters.com/article/uk-spain-glovo-ruling/spains-supreme-court-rulesfood-delivery-riders-are-employees-not-freelancers-idUKKCN26E2NR. For past
few years, the riders have been demanding from Glovo certain benefits like sick
leaves, paid holidays given to the salaried staff.
15
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Status of the gig and platform workers has been the bone of
contention across jurisdictions. The ongoing legal disputes and
debates concerning the gig economy emanate from confusion
over classification of the gig and platform workers either as
‘employees’ or ‘independent contractors’. This classification
is of utmost significance as it facilitates determination of
entitlements flowing from the right of employment like right to
organize, unemployment benefits and other benefits regarded
as part and parcel of the employment status.6
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workers’ and ‘aggregators’ thereby rendering some clarity as
to the status of the persons engaged on the digital labour
platforms. The Code goes a step further by offering social
security schemes for gig and platform workers to be devised
by the Central Government.
According to the Code, gig workers are persons performing
work or engaging in a work arrangement to secure a living,
outside the traditional employer-employee relationship.16On
similar lines, platform workers have been defined as those
engaged in or undertaking platform work.17 Platform work
covers the work arrangements outside the traditional
employer employee relationship wherein the organizations
or individuals use a platform to access other organizations
or individuals to provide specific services or to solve specific
problems or carry out any other activities in exchange for
payment.18
These definitions are widely worded and susceptible to
divergent interpretations. The Code saves itself from defining
‘traditional employment’, thereby giving an expansive scope
and ambit to ‘gig and platform workers’ and making the
concept largely dependent upon judicial interpretation and
case-based application.
The Code also defines ‘aggregator’ to mean a digital
intermediary or a market place for a buyer or user of a service
to connect with the seller or the service provider.19 Further, the
seventh schedule to the Code also classifies the aggregators
as follows:
a.

Ride sharing services;

b.

Food and grocery delivery services;

c.

Logistic services;

d.

E-market place for wholesale/retail sale of goods and/or
services;

e.

Professional services provider;

f.

Healthcare;

g.

Travel hospitality;

h.

Content and media services.

Registration of Gig and platform workers: In order to avail
the welfare schemes as enumerated under the Code, it is a
mandate for a gig worker to apply for registration in a manner
as prescribed under the rules. This makes only registered
gig and platform workers entitled for social security schemes
under the Code. The provision requires the worker seeking
registration must have attained sixteen years of age and
submit a self- declaration for the same in the prescribed form
and manner. Such eligible gig workers are required to make
an application in the prescribed format along with requisite
documents including Aadhaar.20


Database and Record keeping of the workers:The
government(s) formulating and notifying schemes under
Chapter IX have to provide for the form and manner of
keeping their records either electronically or otherwise.21



Constitution of National Social Security Board: The Code
requires the National Social Security Board22 to have
representation from the aggregators and gig workers
(nominated by the Central Government) besides the
presence of Director General of Corporation, Central
Provident Fund Commissioner, State Government
nominees and the Joint Secretary, Ministry of Labour
and Employment when dealing with the matters
pertaining to gig and platform workers.23 The Board is
to have a term of three years and perform following
specific functions besides those assigned to it by the
Central Government.24

SOCIAL SECURITY OF GIG WORKERS
AND PLATFORM WORKERS
Inclusion of the Chapter IX to the Code is a laudable step
towards securing a minimal entitlement for the gig workers.
The Code offers social security schemes encompassing
accidental insurance, life and disability cover, health and
maternity benefits for gig and platform workers. It is pertinent
to note that the Code makes measures for social security of
gig and platform workers, to be adopted vide the schemes
formulated and implemented by the Central Government for
the said purpose.

i.

Recommend the Central Government on the
formulation of suitable schemes for diverse sections
of the unorganized, gig and platform workers;

ii.

Advise the government on the matters pertaining to
the administration of the Code;

iii.

Monitor the social welfare schemes
unorganized, gig and platform workers;

20

The Code on Social Security, 2020 § 113.

21

The Code on Social Security, 2020 § 111.

for

the

Code provides that the Central Government shall constitute the National Social
Security Board for unorganized workers to exercise the powers and perform
functions to attain the objectives of the Code.
22

16

The Code on Social Security, 2020 § 2(35).

17

The Code on Social Security, 2020 § 2(61).

18

The Code on Social Security, 2020 § 2(60).

23

The Code on Social Security, 2020 § 114 (6).

19

The Code on Social Security, 2020 § 2(2).

24

The Code on Social Security, 2020 § 6 (7).
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Review the record keeping functions performed at
the State level

v.

Review the expenditures made out of the social
security fund and account.



Helpline and Facilitation for gig workers: Dedicated
helplines and call centers to facilitate the gig workers
are also in the pipeline. These facilitation centers shall
aim at assisting the workers in obtaining registration,
dissemination of information of the schemes and roll out
awareness initiatives for the workers.25



Social Security schemes for gig and platform workers: The
Code contemplates appropriate social security schemes
for the gig and platform workers to be devised by the
Central Government. The schemes may cover matters
pertaining to life and disability, accidental insurance,
health and maternity benefits, old age protection, creche
and any other benefits as may be determined. Further,
the scheme so formulated may also address matters
pertaining to its’ manner of administration, implementation
agency/agencies, role of aggregators and sources of
funding for the scheme.26





25
26

The Code specifies the limits on
the contribution to be made by the
aggregators falling within any of the
categories of the Seventh Schedule. The
rate of contribution must not be less than
one percent and exceed two percent of the
annual turnover of the aggregator. The
proviso to the provision further clarifies
that the contribution shall not exceed five
percent of the amount paid or payable by
the aggregator to the gig workers and the
platform workers.
of aggregators may be exempted from paying contribution
by the Central Government.29 The Central Government
may provide for the following in order to facilitate proper
implementation and smooth functioning of the social
security scheme:

Funding social security schemes for gig and platform
workers: Social security schemes for the gig and platform
workers as notified by the Central Government may be
funded through the following sources27:
a.

wholly by the Central Government;

b.

partly funded by the Central Government and partly
by the State Government;

c.

wholly funded by the contributions of the aggregators;

d.

partly funded by the Central Government, partly by
the State Government and partly collected through
the contributions made by the beneficiaries of the
scheme or the aggregators;

e.

Corporate social responsibility fund under the
Companies Act, 2013;

f.

Any other source.

Contribution by the aggregator: The Code specifies the
limits on the contribution to be made by the aggregators
falling within any of the categories of the Seventh
Schedule. The rate of contribution must not be less
than one percent and exceed two percent of the annual
turnover of the aggregator. The proviso to the provision
further clarifies that the contribution shall not exceed five
percent of the amount paid or payable by the aggregator
to the gig workers and the platform workers.28 Central
Government is to notify the date of commencement of the
contribution from the aggregator. Any aggregator or class
The Code on Social Security, 2020 § 112.
The Code on Social Security, 2020 § 114 (1) & (2).

27

The Code on Social Security, 2020 § 114 (3).

28

The Code on Social Security, 2020 § 114 (4).

29

The Code on Social Security, 2020 § 114 (7).
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a.

the authority to collect and to expend the proceeds of
contribution collected;

b.

the rate of interest to be paid by the aggregator in
case of delayed payment, less payment or nonpayment;

c.

self-assessment of contribution by the aggregators;

d.

conditions for cessation of a gig worker or a platform
worker.

CHALLENGES IN REGULATING THE GIG
ECONOMY
Last decade witnessed a sustained progression in the gig
economy leaving the regulators across the jurisdictions
grapple with the challenges these platforms have posed. The
regulators struggle owing to the distinct features of these
platforms viz fast-paced reorganization, ever-evolving workrelationships, no-territorial boundaries of their operations,
choice of legal framework, to name a few.30 Few believe that
the traditional labour laws are sufficient and will be able to
deal with the concerns emanating from the gig economy.31
While others are skeptical and suggest for a dedicated regime
to regulate this new way of work.32
A recent ILO survey suggests that the gig workers, world-wide
complain over low pay, discouraging work conditions, lack
Yochai Benkler,The Wealth of Networks: How Social Production Transforms
Markets, Yale University press (2006). Also see M.A. Cherry, Beyond
Misclassification: The Digital Transformation of Work, Comparative Labour Law
and Policy Journal, Vol. 37 No. 3 (2016) 578.
30

Mathew.W.Finkin, Beclouded Work in Historical Perspective, Comparative
Labour Law And Policy Journal, Vol.37 No. 3 (2016). Also see Jeremias Prassl,
Humans as a Service: The Promise And Perils Of Work In The Gig Economy
(Oxford University Press, 2018).
31

Seth D. Harris & Alan Krueger, A Proposal for Modernizing Labor Laws for
Twenty First Century Work: The ‘Independent Worker’ (2015) https://www.
hamiltonproject.org/assets/files/modernizing_labor_laws_for_twenty_first_
century_work_krueger_harris.pdf
32
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of job security, high search costs as some of the concerns
leading to dissatisfaction at work.33 More of these disgruntled
gig workers are approaching the courts of law seeking
protection by invoking the provisions under their domestic
labour laws. As discussed above, several cases have of
these sorts come up in the recent past before various courts
in United States and European countries like Spain and
Belgium. One of contentious issue being decided by these
courts is on the classification of the gig workers is: Whether
the gig workers are to be regarded as ‘employees’ or as
‘independent contractors’?34. Thus far, the courts have been
applying varying standards and giving contrary decisions
towards end.35
Conflicting opinions as to the classification of the gig workers
is not the only challenge to regulation but is the tip of an
iceberg. A glut of issues stemming from jurisdictional conflicts,
lack of clarity for legal compliances, interpreting the ‘rights’
of the workers36 and regulatory overlapes are anticipated in
the near future. Rapid globalization, converging economies
and increased digitization is set to contribute to the existing
complexities. This is also owing to conception and treatment
of work as a localized engagement to be regulated under the
domestic regime. However, the global trend indicates that
more of these digital platforms either are or aim at operating
across boundaries and acquire a multinational status.37 It
would be worth watching as to how the legal regimes adapt
ILO Report on Digital LabourPlatforms and the Future of Work: Towards
decent work in the online world (2018)https://www.ilo.org/wcmsp5/groups/
public/---dgreports/---dcomm/---publ/documents/publication/wcms_645337.pdf
34
Valerio D Stefano, Platform Work and Labour Protection: Flexibility is not
enough (2018) http://regulatingforglobalization.com/2018/05/23/platform-worklabour-protection-flexibility-not-enough/
35
Ibid.
36
A number of ‘rights’ depend upon the classification of the gig workers like
that of collective bargaining, structured social security systems being available
only to employees across jurisdictions. See Hannah Johnston & Chris-Land
Kazlauskas, Organizing On-demand: Representation, voice and collective
bargaining in the gig economy, Conditions of Work and Employment Series NO.
94. (2019) https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/--travail/documents/publication/wcms_624286.pdf
37
M.A. Cherry, The Global Dimensions of Virtual Work, 54 Saint Louis University
Law Journal 2 472 (2010).
33
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The first step towards a sustainable
solution would be recognition of these
challenges and accordingly fine tuning the
domestic legal framework. The attempt to
define ‘gig workers’ and ‘platform work’
is indeed a step towards this direction.
Additionally, insertion of Chapter IX and
introduction of social security schemes for
gig and platform workers is a promising
provision.
themselves to the challenges of the evolving and converging
economies.

CONCLUSION AND THE WAY FORWARD
FOR INDIA
The first step towards a sustainable solution would be
recognition of these challenges and accordingly fine tuning
the domestic legal framework. The attempt to define ‘gig
workers’ and ‘platform work’ is indeed a step towards this
direction. Additionally, insertion of Chapter IX and introduction
of social security schemes for gig and platform workers is
a promising provision. Clubbing the provisions dealing with
gig workers with unorganized sector gives an indication on
the legislators’ primary approach towards their classification.
The efficacy of the provision is to be seen once the scheme
is devised and rolled out. Now what entails is a nuanced
approach while dealing with this category of employees.
The scheme for their social security as envisaged under
the Code must be delectably devised factoring in their
uniqueness and robustness. Undoubtedly, reliance upon
the learnings from the developed world will be valuable and
even desirable in certain cases. However, it goes without
saying that the digital labour platforms in India are faced
by challenges different from the developed economies.
Therefore, a need arises to be cautious and adopt a
balanced approach.
CS
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The Industrial Relations Code, 2020 is an amalgam of three enactments of which the Industrial Disputes Act,
1947 is the main piece. The Occupational Safety, Health and Working Conditions Code (OSHWC Code) aims to
consolidate and amend the laws regulating the occupational safety, health and working conditions of the persons
employed in an establishment. A main component of OSHWC Code is the law relating to “contract labour” which
expression encompasses within it migrant workers too. While the Contract Labour (Regulation and Abolition)
Act, 1970 had a limit of 20 or more contract labour for the applicability of the provisions of the said Act, where
certain obligations were imposed on the Principal Employer too in relation to contract labour, the OSHWC Code
states that Part I of Chapter XI of the OSHWC Code would apply only to establishments hiring 50 or more
contract labour on any day during the preceding twelve months through a contractor. Moving to the Code on
Social Security 2020, one could see a progressive legislation to enhance social security with a goal to extend
social security to all employees and workers either in the organised or unorganised or any other sectors. This
Code has introduced various functions for the “Building Workers’ Welfare Board” apart from meeting various
welfare expenses, like framing of educational schemes for the benefit of children of the beneficiaries, framing
skill development and awareness schemes for the beneficiaries, providing transit accommodation or hostel
facility to the beneficiaries etc which have brought a new dimension to the preceding Act and its scope and
coverage. These enactments will go a long way in bringing uniform laws on these subjects across the country.
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THE INDUSTRIAL RELATIONS CODE

W

ith a view to achieving industrial peace and harmony as
the ultimate pursuit in resolving industrial disputes and
to advance the progress of the industry by bringing about
the existence of harmony and cordial relationship between
the employers and workers, the Parliament has passed the
Industrial Relations Code, 2020. IR Code This Code is an
amalgam of three enactments of which the Industrial Disputes
Act, 1947 is the main piece.

WORKER AND WORKMEN AND
EMPLOYEE
The definition of the term ‘worker’ says “worker” means
any person (except an apprentice as defined under clause
(aa) of section 2 of the Apprentices Act, 1961) employed in
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any industry to do any manual, unskilled, skilled, technical,
operational, clerical or supervisory work for hire or reward,
whether the terms of employment be express or implied. One
of the important elements of this IR Code is that the definition
of the term “worker” includes workers engaged in clerical and
supervisory nature of works too.
However, this must be construed with the caveat that persons
who are mainly engaged in administrative or managerial
works and persons who are employed in a supervisory
capacity drawing wage of exceeding eighteen thousand
rupees per month or such other amount as may be notified
by Central Government from time to time.
The above definition of the term ‘worker’ must be read in
contradistinction with the definition of the term ‘employee’
wherein employee” means any person (other than an
apprentice engaged under the Apprentices Act, 1961)
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employed by an industrial establishment to do any skilled,
semi-skilled or unskilled, manual, operational, supervisory,
managerial, administrative, technical or clerical work for hire
or reward. Both the terms do not include “apprentices”. The
expressions “Semi-skilled”, “managerial”, and “administrative”
are found only under the definition of an “employee”.
Thus, the IR Code tries to bring some distinct differences
between the words “workers” and “employees”.
Further the IR Code defines the expression “fixed term
employment” which means the engagement of a worker on the
basis of a written contract of employment for a fixed period. It
is important to note that this expression uses the word “worker”
and “employee”. The IR Code adds that his hours of work,
wages, allowances and other benefits shall not be less than
that of a permanent worker doing the same work or work of
similar nature and he is eligible for all the statutory benefits
even though period of employment does not extend to the
qualifying period of employment required in any statute. A
“worker” engaged for a fixed term of say, five years, would also
be entitled to the rights and benefits of the IR Code much as
any other permanent worker would be entitled to.
Moreover, in the definition of the term “worker”, the
expression “industry” is used whereas in the definition of the
word “employee”, the expression “industrial establishment”
has been used. The expression “industrial establishment” is
found right from the preamble to the IR Code. In fact, the
definition of the expression “industrial establishment” clearly
shows that it is an establishment or undertaking in which any
industry is carried on. Thus, the word “industry” indicates the
activity and more appropriately in the context of the IR Code,
an industrial activity. In this backdrop, it is not clear why the
definition of the word “worker” should use the word “industry”
in the definition. More so, when the word “industry” has been
defined to indicate an industrial activity. In the context of
the fact that disputes often arise between “employer” and
“worker”, it would have been good if the expression “industrial
establishment” had been used in defining the word “worker”.
Thus, we see some fundamental changes being brought
about by the Code. These changes are brought about from
the perspectives of widely prevalent industrial practice and
changing needs.

INDUSTRIAL CODE, COMPANIES ACT AND
IB CODE – WORKER VIS-À-VIS WORKMEN
Under the Companies Act, 2013, (the 2013 Act) as well as
under the Insolvency and Bankruptcy Code, 2016, there is

some importance of those who fall under the definition of
“workmen”. For instance, Section 326 of the 2013 Act explains
“workmen” in relation to a company, means the employees of
the company, being workmen within the meaning of clause(s)
of Section 2 of the Industrial Disputes Act, 1947. Similarly,
under the Insolvency and Bankruptcy Code, 2016, Section
2(36) defines “workman” shall have the same meaning
as assigned to it in clause (s) of Section 2 of the Industrial
Disputes Act, 1947. Though in the IR Code too, the word
“workmen” appears in Section 44 of the IR Code, it would
have been better if the IR Code had used the same word as
was in the Industrial Disputes Act, 1947 instead of employing
the word “worker”.
Under Section 2(s) of the Industrial Disputes Act, 1947,
“workman” means any person (including an apprentice)
employed in any industry to do any manual, unskilled, skilled,
technical, operational, clerical or supervisory work for hire or
reward, and in its fullest form, the definition under the IR Code
of the term “worker” matches with the definition of the term
“workmen” under the Industrial Disputes Act, 1947. Probably,
in the new age, the legislature has thought it fit to recognize
skills of both sexes to work in industries and therefore it has
sought to remove sexist connotations. However, this would
require amendments to various legislations that refer to
the term “workmen” and it would be necessary to remove
the reference to the term “workmen” in Section 44 of the
IR Code itself.

GRIEVANCES AND DISPUTE
RESOLUTION UNDER INDUSTRIAL CODE
The flow chart will give pictorial view of dispute resolution as
envisaged under the Code including scheme of the Code for
redressal of individual grievances.

FORUMS

MECHANISM

Industrial Establishment
having 20 or more
workers must constitute
In House Grievance
Redressal Committee
[Section 4]

Reference of disputes arising Any worker aggrieved by
out of individual grievances
a decision of the In House
[Section 4(5)].
Grievance Redressal Committee
can apply to the Conciliation
Time limit for referring
Officer through the Trade Union
a matter to In House
of which the worker is a member
Grievance Redressal
[Section 4(8)] within 60 days of
Committee – 1 year [Section date of decision due to which he
4(5)] Time limit for resolving
is aggrieved or within 60 days
the grievance – 30 days
expiry of the 30 days prescribed
[Section 4(6)]
under Section 4(6) if the
grievance is not resolved.
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APPEAL

SETTLEMENT OPTION
A settlement arrived at
by agreement between
the employer and worker
otherwise than in the course
of conciliation proceeding
shall be binding on the
parties to the agreement.
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Worker is entitled to refer the
dispute directly to Industrial
Tribunal after 45 days
reference to Conciliation
Officer, notwithstanding
anything contained in
Section 4 or Section 53.
Time limit for reference
to Industrial Tribunal –
Two years from the date
of discharge, dismissal,
retrenchment or otherwise
termination of service as
specified in Section 4(9).

Industrial Tribunals
[Section 44(1)]
and

Reference to Industrial
Tribunal may arise from
Section 4(9) or Section
53(6).

National Industrial
Tribunal [Section 46(1)]

Central Government may
make reference to National
Industrial Tribunal can
be made for Adjudication
of Industrial Disputes on
questions of National
Importance or relating to
Industrial Establishments.
[Section 54 read with Section
46(1)]

Arbitration [Section 42]

If Agreement is reached
between Industrial
Establishment and Workers

Post decision of the Conciliation
Officer, any concerned party
may make application to the
Industrial Tribunal On matters
not settled by the Conciliation
Officer within 90 days from the
date on which the report under
Section 53(4) is received to the
concerned party.

Section 53(3): If a settlement
of the dispute or of any
of the matters in dispute
is arrived, the conciliation
officer shall send a report
thereof to the appropriate
Government or to the
authorised officer together
with a memorandum of the
settlement signed by the
parties to the dispute.
Section 53(4): Even if no
settlement is arrived at, the
conciliation officer should
send to the concerned
parties and to the
appropriate Government a
full report, together with a
full statement of such facts
and circumstances, and the
reasons on account of which,
in his opinion, a settlement
could not be arrived at.

Transfer of Existing
Proceedings to Industrial
Tribunal or National Industrial
Tribunal [Section 51]

Where a Tribunal or a National
Industrial Tribunal by its award
directs reinstatement of any
worker and the employer
prefers any proceedings
against such award in a High
Court or the Supreme Court,
the employer shall be liable
to pay such worker, during
the period of pendency of
such proceedings in the High
Court or the Supreme Court,
full wages last drawn by him.
[Section 56]

Arbitration and Conciliation Act,
1996 would not apply.

A settlement arrived at in
the course of conciliation
proceedings under this Code
or an arbitration or an award of
a Tribunal or National Industrial
Tribunal which has become
enforceable shall be binding
on all parties to the industrial
dispute and other parties
specified in Section 57(3).

Source: Compiled by the authors

INAPPLICABILITY OF ARBITRATION ACT
It is interesting to see the Industrial Code providing for
Arbitration as one of the modes of dispute resolution.
Section 42 provides that if any industrial dispute exists or
is apprehended and the employer and the workers agree to
refer the dispute to arbitration, the dispute could be resolved
through arbitration. The expression “industrial dispute” and
the words “Employer” and “Workers” are very important. The
word “Workers” in plural is important. One of the objectives of
the Code itself is settlement of industrial disputes. (q) Section
2 “industrial dispute” means any dispute or difference between

CHARTERED SECRETARY

employers and employers or between employers and workers
or between workers and workers which is connected with the
employment or non-employment or the terms of employment
or with the conditions of labour, of any person and includes
any dispute or difference between an individual worker and
an employer connected with, or arising out of discharge,
dismissal, retrenchment or termination of such worker. From
the definition, though dispute between individual worker and
employer too, and even though Section 4(9) of the Code
declares that any dispute or difference between that worker
and his employer connected with, or arising out of, such
discharge, dismissal, retrenchment or termination shall be
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Conciliation Officers
[Section 43(1)] for
mediation and promoting
settlement.
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deemed to be an industrial dispute notwithstanding that no
other worker nor any Trade Union is a party to the dispute,
the reference arbitration may not be possible unless there is
an agreement to refer disputes to arbitration and unless the
industrial dispute is between employer and workers. Another
interesting aspect of Section 42(8) of the Code declares that
nothing contained in the Arbitration and Conciliation Act, 1996
applies to arbitrations under the Code.

THE SAFETY, HEALTH AND WORKING
CONDITIONS CODE
Moving to the Occupational Safety, Health and Working
Conditions Code, 2020, (OSHWC Code), an important
aspect of the OSHWC Code is that it aims to consolidate
and amend the laws regulating the occupational safety,
health and working conditions of the persons employed in an
establishment. Very often, in industrial disputes, questions
whether a person is workmen of an industrial establishment
would arise. For instance, in Voith Paper Fabrics India Ltd
v Presiding Officer, Industrial Tribunal cum Labour Court –
II, 2020 LLR 869 the question whether workers were the
employees of the company or not came up. It was held by
the High Court that mere bald statement by the company that
the workers in question were employed as contract labour
through contractors. Having found that the wages have been
paid by the company and the company did not produce any
evidence to show that wages were paid only to the Contractor,
the court held that the persons concerned are the direct
employees of the company. Questions of such nature very
frequently arise before Labour Inspector, Industrial Tribunal
and then to Courts.

CONTRACT LABOUR AND INTER STATE
MIGRANT WORKERS
Looking at the OSHWC Code, “contract labour” means
a worker who shall be deemed to be employed in or in
connection with the work of an establishment when he is
hired in or in connection with such work by or through a
contractor, with or without the knowledge of the principal
employer and includes inter-State migrant worker but does
not include a worker (other than part time employee) who is
regularly employed by the contractor for any activity of his
establishment. This definition makes it clear that the key
to establishing that a particular worker is not in the direct
employment of the establishment lies in establishing that
the worker concerned was hired through a contractor. Under
the Contract Labour (Regulation and Abolition) Act, 1970
(CLRA Act), it is stated that a workman shall be deemed to
be employed as “contract labour” in or in connection with the
work of an establishment when he is hired in or in connection
with such work by or through a contractor, with or without the
knowledge of the principal employer.
A comparison of the manner in which the expression “contract
labour” has been defined under the CLRA Act and the OSHWC
Code would show that there is no substantial change in terms
of substance though the OSHWC Code includes within the
description of “contract labour” inter State migrant workers too.
Probably this is because in every establishment such migrant
workers are usually hired through contractors only. Nothing in
this definition would remove the basic characteristic feature
that distinguishes a “contract labour” from a person who is
employed as a “worker” in an industrial establishment. Even
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without such inclusion, an inter State migrant worker hired by
an industrial establishment through a contractor would have
been a contract labour only.
Therefore, from the angle of usual questions that come up
frequently before courts, as was seen in the case of Voith
Paper cited supra, the OSHWC Code does not do anything
to remove such disputes that would be decided purely on
facts of each case. While the CLRA Act had a limit of 20 or
more contract labour for the applicability of the provisions
of the said Act, where certain obligations were imposed on
the Principal Employer too in relation to contract labour, the
OSHWC Code states that Part I of Chapter XI of the OSHWC
Code would apply only to establishments hiring 50 or more
contract labour on any day during the preceding twelve
months through contract.
Thus, there is a number increase and it would certainly
add to ease of doing business in a way atleast to small
and medium enterprises. It may be importance to note that
under the OSHWC Code, where any principal employer of
an establishment is employing contract labour through a
contractor who is required to obtain a licence under this Part,
but he has not obtained such licence, then, such employment
shall be deemed to be in contravention of the provision of this
Code and further the principal employer is liable to provide
welfare facilities specified under Section 23 and Section
24 of the OSHWC Code to contract labour also. Where the
contractor fails to make payment of wages to contract labour
or pays less, the principal employer is liable to make payment
of the wages to contract labour also. Any such payment
made by the principal employer could be recovered from the
security deposit that a contractor would have placed with the
appropriate Government while obtaining licence to operate
as a contractor for supplying contract labour.
The inclusion of the term “migrant workers”, though does
not bring any major change in the framework, showcases
the sensitive nature of the issue that prevailed in the country
in view of the unprecedented COVID19 pandemic. Part II
of Chapter XI says that the provisions of that part applies
to every contractor or employer who is employing not less
than 10 Inter State migrant workers. Further Section 61 of
the OSHWC Code says that the employer shall pay, to every
inter-State migrant worker employed in his establishment, in
a year a lump sum amount of fare for to and fro journey to his
native place from the place of his employment, in the manner
taking into account the minimum service for entitlement,
periodicity and class of travel and such other matters as may
be prescribed by the appropriate Government.

OBLIGATIONS OF STATE GOVERNMENT
TOWARDS INTER STATE MIGRANT
WORKERS
Moreover, Section 62 to 64 of the OSHWC Code imposes
certain obligations on State Governments too. Section 62
states that an inter-State migrant worker should be entitled
to availing benefits of public distribution system either in his
native State or the destination State where he is employed;
and further provide for portability of the benefits of the interState migrant worker working for building or other construction
work out of the building and other construction cess fund in
the destination State where such inter-State migrant worker
is employed. Section 63 says the appropriate Government
CHARTERED SECRETARY
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may provide facility of toll free helpline to the inter-State
migrant workers in such manner as may be prescribed by that
Government. Section 64 of the OSHWC Code says that the
appropriate Government may provide for study of inter-State
migrant workers in such manner as may be prescribed by that
Government. Thus, there are certain sweeping and interesting
changes brought about by the OSHWC Code so much so that
it imposes obligations on State Governments too.

USUAL ISSUES AT FACTORIES /
INDUSTRIAL ESTABLISHMENTS
The OSHWC Code declares that it is aimed at promoting
occupational safety, health and working conditions of the
persons employed in an establishment. It would be useful
to understand most common problems that are found in
industrial units. Owners of Industrial units must understand
that while production and output and cost control are very
important, it is also important that the man power that puts
their hands and hard work must be protected.
Some major observations on minimum safe working
conditions for workers and contract labours
Cleaning and Hygiene
Workmen Toilets and Urinals are usually poorly maintained;
cleaning and repair works are not given requisite priority
and are usually neglected. Workers do not complain as they
cannot antagonize the hands that feed them.
Manual Loading
Contract employees are utilised for; loading and unloading
jobs. There are instances of physical support, lift and push
actions being required for the process at the factories.
loading manually into the trucks at the final leg of the
loading process which happens without the aid of material
handling equipment. Contract employees engaged in
material handling are often found pulling heavy loads which
can injure them. Also, supervision will be lacking in these
aspects. Managers and Supervisors would be winking at
these things as they are driven by production pressure and
cost cutting needs.

CHARTERED SECRETARY

Limits on Temperature & Air Movement
In adequate cooling equipment and lack of ventilation will
be usually found inside the shop floor. These aspects may
not be noticed by owners and top managers who may not
visit the plant or shop floor daily and even if they visit they
do not stay for the hours that workers stay there. Moreover,
during summer months, the shop floor temperature reaches
very high.
Work place Cleaning
Scheduled deep cleaning, removal of metal debris, dust and
seepages around the machines are usually neglected. This
is cause of concern for the safe operation of the machine by
the workmen and contract team members.
PPE issuance and usage
The contract work force such as Housekeeping team
members are often found carrying out the cleaning activities
in the shop floor without wearing gloves or any other
PPE. Management seldom take care unless the company
practises very high standards of labour practices.
Hours of Work
Often lack of care and negligence is found on the part
of the employers in ensuring that contract labourers are
employed only to the extent of scheduled working hours.
Reckless employment of such workers for hours together
is by itself an inhuman act. Owners and managers must
realize that responsible way of doing business is part of
Corporate Governance.


Chapter IV, V & VI of the Code emphasizes on
constitution Central & sate & Safety board, safety
surveys and formation of safety committees at the
state level and other safe working conditions.



Sec (23) of the code determines the responsibility of
employer for maintaining health, safety and working
conditions and



Sec (24) of the code deals with mandatory welfare
facilities for the workmen



Chapter VII of the code deals with Working hours.



Chapter XII of the code deals with the Offences and
penalties Sec (94) expressly provides the penalty
for general offence to any establishment, if there is
any contravention of the provisions of this Code or
regulations or offences. rules, or bye-laws or any of
standards, made thereunder or of any order in writing
given under this Code or such regulations or rules or
bye-laws or standards, the employer or the principal
employer of the establishment, as the case may be,
shall be liable to penalty which shall not be less than
two lakhs rupees but which may extend up to three
lakh rupees, and if the contravention is continued after
the conviction, then, with further penalty which may
extend to two thousand rupees for each day till such
contravention continues.is huge increase of fines and
penalties as per the new code

Source: Compiled by the authors
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Looking at the OSHWC Code, “contract
labour” means a worker who shall
be deemed to be employed in or
in connection with the work of an
establishment when he is hired in or
in connection with such work by or
through a contractor, with or without the
knowledge of the principal employer and
includes inter-State migrant worker but
does not include a worker (other than part
time employee) who is regularly employed
by the contractor for any activity of his
establishment. This definition makes it
clear that the key to establishing that
a particular worker is not in the direct
employment of the establishment lies in
establishing that the worker concerned
was hired through a contractor.
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THE SOCIAL SECURITY CODE
Moving to the Code on Social Security 2020 (“CSS”), some
of the aspects introduced by CSS are interesting and they
are worth noting. CSS, as the preamble states is intended to
amend and consolidate the laws relating to social security with
the goal to extend social security to all employees and workers
either in the organised or unorganised or any other sectors.
As defined in Section 2(78) of the Code "social security"
means the measures of protection afforded to employees,
unorganised workers, gig workers and platform workers to
ensure access to health care and to provide income security,
particularly in cases of old age, unemployment, sickness,
invalidity, work injury, maternity or loss of a breadwinner by
means of rights conferred on them and schemes framed,
under this Code. A successful model of social security is one
where the population can earn a decent wage for leading
their lives when they are young, in good health and capable
of contributing to the economy and only later in life when they
retire or terminate employment, benefits like pension etc can
be enjoyed. No doubt that even during their employment,
safety, security and medical benefits are required to be
duly provided. The code has also provided for protection
against untoward events wherein the breadwinner is at risk of
sickness or disability or even death.
CSS has introduced various functions for the “Building
Workers’ Welfare Board” apart from meeting various welfare
expenses, like framing of educational schemes for the benefit
of children of the beneficiaries, framing skill development and
awareness schemes for the beneficiaries, providing transit
accommodation or hostel facility to the beneficiaries etc
which have brought a new dimension to the preceding Act
and its scope and coverage.

WOMAN AND INSURED WOMAN
Section 2(91) of the Code extends the definition of “woman”
to introduce definition of “insured woman” for the purpose
of ESIC and includes the concept of surrogate mother and
includes mother willing to adopt a child of upto 3 months of
age. Care for children of workmen is a critical element of
labour welfare.

POSITION OF UNMARRIED DAUGHTER
The retention of an “unmarried daughter” in the definition of
“family” shows that the legislature has not yet been able to see

CSS has introduced various functions for
the “Building Workers’ Welfare Board”
apart from meeting various welfare
expenses, like framing of educational
schemes for the benefit of children
of the beneficiaries, framing skill
development and awareness schemes
for the beneficiaries, providing transit
accommodation or hostel facility to the
beneficiaries etc which have brought a
new dimension to the preceding Act and
its scope and coverage.
that India has reached such maturity that permits it to remove
this distinction in treatment. We are still a country where we
need special provisions for protecting rights of women and
children. We may have introduced property rights. We may
have one or two women fighter pilots capable of flying the
most advanced and latest Rafale jets too. We may have used
“worker” instead of “workmen”.

SCOPE OF UNORGANISED WORKERS
BROADENED
CSS has broadened the scope of “unorganised workers” and
proposes to extend various benefits through administration
of schemes to gig workers and platform workers by getting
them to register. CSS has however raised the age limit from
14 years to 16 years and has also added Aadhaar Card to the
requisite list of documents. This shall also act as the identity
for the family members or dependants of the organised
workers. A key addition to the benefits covered under the
schemes administered by the Central government for the
unorganised workers is “Education”.

ELECTRONIC RECORDS
Enablement on online monitoring in addition to physical
inspections and maintenance of records in electronic forms
would improve transparency, disclosure and accountability
on behalf of the employers. Claims procedures are also
simplified as a result of digitisation.

COMPOUNDING ENABLED
The CSS, unlike the enactments it has subsumed, enables
compounding of contraventions not only those punishable
with fine only but also those punishable with imprisonment
for a term which is not more than one year and also with fine.

CONCLUSION
Similar to any other law, administration of any Code is
critical for its success to attain desired objectives. We need
to see how State Governments introduce provisions, rules
and procedures for implementing the objectives of these
enactments. A lot more has to be done. It is necessary to
impart training programmes to all stakeholders including
sensitizing workers, employees, contract labour, inter State
migrant workers so that fruits of changes are made available
to all concerned at the earliest.
CS
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Dividend distribution policy of a company lays down factors and circumstances based on which a company shall
declare a dividend. SEBI brought in the concept of Dividend Distribution Policy (DDP) for the top-500 companies
based on market capitalization. The authors have analysed dividend distributed by top-500 entities from 2016-17
to 2018-19 to ascertain the impact of DDP and how beneficial DDP has been to investors.
Company is usually prohibited from paying dividend except
out of profits of the company for that year or out of money
provided by the Central Government or a State Government
for payment of dividend. Dividend shall not be declared
unless carried over previous losses and depreciation not
provided in the previous years are set off against the profit of
the company for the current year.

Pradeep Ramakrishnan*, FCS
General Manager, Department of Debt and Hybrid Securities
Securities and Exchange Board of India
Mumbai
pradeepr@sebi.gov.in

In the event of inadequacy or absence of profits in any year, a
company may declare dividend out of free reserves, subject
to the condition that the rate of dividend declared shall not
exceed the average of the rates at which dividend was
declared by it in the three years immediately preceding that
year. Further, the total amount drawn from such accumulated
profits shall not exceed one-tenth of the sum of its paid-up
share capital and free reserves and the balance of reserves
after such withdrawal shall not fall below fifteen per cent of
its paid-up share capital as appearing in the latest audited
financial statement.

SEBI's REGULATORY FRAMEWORK ON
DIVIDEND DISTRIBUTION POLICY

Rajendran S*
Assistant Manager, Corporation Finance Department
Securities and Exchange Board of India
Mumbai
rajendrans@sebi.gov.in

S

hareholders are the owners of a Company. A portion of
profit generated by a Company is distributed to its owners
i.e., shareholders, as dividend. When a Company earns a
profit or surplus, it is able to pay a portion of the profit as
dividend to shareholders; any amount not distributed is
referred to as retained earnings. The current year’s profit as
well as the retained earnings of previous years are available
for distribution. Distribution to shareholders may be in cash or
in kind (eg. bonus shares).

LEGAL PROVISIONS GOVERNING
DISTRIBUTION OF DIVIDEND
Section 123 of the Companies Act, 2013 and rules made
thereunder deal with declaration and payment of dividend. A
*The views expressed are the personal views of the authors
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The focus of legislation on dividend is in respect of the
circumstances in which a company is eligible to distribute
dividend but casts no obligation to announce as to when a
company may declare dividend. Investors raise their concerns
against companies that are not distributing their extra profits
among the shareholders.
SEBI, through insertion of regulation 43A in the SEBI (Listing
Obligations and Disclosure Requirements) Regulations, 2015
(‘SEBI LODR Regulations’) w.e.f. July 08, 2016, introduced
the concept of Dividend Distribution Policy (‘DDP’) in the
SEBI LODR Regulations. A DDP shall include the following
parameters:
(a) the circumstances under which the shareholders of the
listed entities may or may not expect dividend;
(b) the financial parameters that shall be considered while
declaring dividend;
(c) internal and external factors that shall be considered for
declaration of dividend;
(d) policy as to how the retained earnings shall be utilized;
and
(e)

parameters that shall be adopted with regard to various
classes of shares:

Top 500 listed entities based on market capitalization (m-cap)
shall formulate a dividend distribution policy which shall be
disclosed in their annual reports and on their websites. The
NOVEMBER 2020 |
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dividend distribution policy shall include the aforementioned
parameters. It is open to listed entities to declare dividend on
the basis of parameters in addition to clauses (a) to (e) above.
If the listed entity proposes to declare dividend on the basis
of parameters in addition to clauses (a) to (e) or proposes
to change such additional parameters or the dividend
distribution policy contained in any of the parameters, it shall
disclose such changes along with the rationale for the same
in its annual report and on its website.
The requirement of having a dividend distribution policy
enables investors to know circumstances during which the
company might declare a dividend. It needs to be kept in
mind that the Dividend Distribution policy is not a mandate as
to dividend payment, as in certain Latin American countries.
The objective of the Dividend Distribution Policy is also to aid
investors in identifying stocks that match with their investment
objectives.

ADHERENCE TO REGULATORY
REQUIREMENTS
Reports and articles1 are published almost every year
highlighting huge pile of cash with companies which can be
distributed to the shareholders. Specific focus has been on
top-500 listed entities that have a dividend distribution policy
in place. Therefore, an analysis has been done to examine
adherence to SEBI’s regulations by listed entities with respect
to distribution policy and actual distribution of dividend. The
dividend payout ratios (Total Dividend / Net Profit) of top-500
listed entities2 from 2015-16 to 2018-19 have been analysed
vis-à-vis their net profits and cash balances.

		



Many PSUs have also indicated the minimum
percentage of profits that will be distributed to
shareholders as dividend, as against non-PSUs.
The rationale for this possibly is the requirement
of Department of Investment and Public Asset
Management (DIPAM) guidelines3 to all CPSEs
to distribute at least 30% of their after-tax profits
or 5% of their net worth, whichever is higher,
subject to the maximum dividend permissible
under the extant legal provisions, as dividends.

		

With respect to non-PSUs, some companies
appear to have detailed and comprehensive
disclosures in the policy. They have also indicated
the target payout ratio for paying dividend.
However, such disclosures are usually lacking
in other non-PSU disclosures. The reason for
this could perhaps be that the more fluid the
disclosures are, the lesser they fetter companies
into declaring dividend – to aid such flexibility.

ii.

The analysis of dividend distribution has been done on
parameters as follows:
a.

Consistency in distribution:



Out of top-100 m-cap companies in FY 2018-19,

ANALYSIS OF NIFTY-100 COMPANIES
i.

Disclosures in the Dividend distribution policy





The dividend distribution policies of NIFTY-100
companies (2018-19) were analyzed for assessing
the quality of such disclosures, inasmuch as to
whether the spirit behind regulation 43A of the SEBI
LODR Regulations is achieved or not. In terms of
inclusion of the parameters specified in regulation
43A, all companies appear to have prima facie fitted
these parameters in their policies.



The disclosures made by some of the companies
are much detailed and comprehensive. They
have also indicated a target dividend payout ratio
or range in their dividend distribution policies.

		

40 out of the 100 companies have indicated
a target dividend payout ratio / range in their
policies.

https://www.business-standard.com/article/markets/india-inc-s-achilles-heelbse500-firms-are-sitting-on-a-huge-cash-pile-119041800032_1.html and
https://www.bloombergquint.com/business/these-cash-hoarders-can-makeshareholders-richer-by-rs-88600-crore-says-iias
The data has been sourced from National Stock Exchange and Capitaline
databases
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80 companies have distributed dividend for all 4
years considered for analysis i.e., 2015-16, 2016-17,
2017-18 & 2018-19



10 companies in the top-100 have not declared
dividend for the year 2018-19



Out of the remaining companies, 9 companies got
listed during 2016-17 or thereafter.

To analyze consistency in distribution of dividend, a
deviation of less than 15-20% in dividend payout ratio
between the years has been fixed as the criteria for
consideration for the purpose of this article.
Out of these 80 companies, 42 companies have
deviation less than 15-20% in their dividend payout
ratio between the years considered for analysis.

The requirement of having a dividend
distribution policy enables investors to
know circumstances during which the
company might declare a dividend. It
needs to be kept in mind that the Dividend
Distribution policy is not a mandate as
to dividend payment, as in certain Latin
American countries. The objective of the
Dividend Distribution Policy is also to aid
investors in identifying stocks that match
with their investment objectives.

1

2





With respect to the quality of disclosures, there are
some companies which appear to have better quality
reporting under this section. Some of the findings in
this regard are as under:

		

Distribution of dividend

https://dipam.gov.in/sites/default/files/Guidelines%20on%20Capital%20
Restructuring%20of%20CPSEs%20dated%2027.05.2016.pdf
3
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There are four PSUs in the list of 42 companies.



Hindustan Unilever Ltd. has the highest dividend
payout ratio in the range of 79-84% among the 42
companies.



The remaining 38 companies have significant
variations in dividend payout ratios.

As the dividend payout depends on the profits of that particular
year, variation in the payout ratios is visible among the other
companies. Further, companies also keep transferring profits
to reserves for further expansion and growth thereby resulting
in fluctuating dividends for the shareholders.





d.

Out of the 40 companies, 35 companies have
distributed dividend (average dividend payout ratio
for 4 years) within the range or target specified in the
policy.
All 13 PSUs have an average dividend payout ratio
(DPR) greater than 30% of their profits (at 47%) The
remaining 27 non-PSUs combined together have an
average DPR of 38%. Even among these 27 non-PSUs,
only 7 companies have a DPR > 47% (PSUs’ DPR).

Top-10 mcap companies

In the top-100 list, the average dividend payout ratio
for important sectors is as below:

Average Dividend Payout Ratio

IT
Energy
Finance

42%
39%
38%

Automobile
Banking

32%
13%

Source: Compiled by the authors

DISTRIBUTION OF DIVIDEND BY TOP-500
COMPANIES
a. Number of companies that have declared dividend
The number of companies among the top-500 m-cap
companies that have declared dividend from the year
regulation 43A of the SEBI LODR Regulations came into
effect is given below:
Table 2: Number of companies in the top-500 that have
distributed dividend during 2016-2019

Hindustan Unilever Limited has the highest DPR (82%)
among the top 10 companies by market capitalization.
The average DPR for top 10 m-cap companies is 33%.

Year

Total number of companies
in the top-500 that have
declared dividend

Percentage
(approx.)

FY 2016-17

367

73%

Sectoral Performance

FY 2017-18

414

83%



FY 2018-19

410

82%



The average DPR of NIFTY 100 companies is 37%.
The average DPR for all 19 PSUs/PSBs in the top
100 is 38%.
Among the NIFTY 100 companies, 24 companies
have an average DPR which is more than 50% of the
net profits.

Compiled
by the
authors
Source: Source:
Compiled
by the
authors

NUMBER OF COMPANIES IN THE TOP-500 THAT HAVE
DISTRIBUTED DIVIDEND DURING 2016-2019
Total number of companies in the top-500 that have declared dividends
420
410

Percentage (approx.)
84%

414

410
83%

82%

82%

400

80%

390

78%

380
370
360

76%
367

74%

73%

72%

350
340

PERCENTAGE

c.

40 companies have specified a target range or
minimum dividend payout ratio in their dividend
distribution policies. Out of the 40 companies, 13
companies are PSUs, which are mandated to give
atleast 30% of the net profits or 5% of networth,
whichever is higher, as dividend.



Sector

Target payout ratio



Companies in the IT, Energy, Finance, Automobile
sectors have a higher average dividend payout ratio.
Eight out of nine companies in the Energy Sector are
PSUs.

Table 1: Sector-wise average Dividend Payout Ratio of
top-100 m-cap companies (FY 2018-19)

NO. OF COMPANIES THAT HAVE DECLARED DIVIDEND

b.



70%
FY 2016-17

FY 2017-18

FY 2018-19

68%

Source: Compiled by the authors

Source: Compiled by the authors

b.

b. Consistency in dividend payment

Consistency in dividend payment

In the top-500, 296 companies have declared dividend for all 4 years. The
sectors like Finance, Pharmaceuticals, Energy, IT etc. have the maximum
In the top-500,
296 companies
have declared
for
all
number of companies
which have distributed
dividend for alldividend
the years viz.,
20154 years.16,The
sectors
Finance,
Pharmaceuticals,
2016-17,
2017-18like
& 2018-19.
Other sectors
like Capital goods, Energy,
Chemicals,
Banking, Automobile etc. also have good number of companies distributing
dividend during the last 4 years.
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Table 3: Sector-wise distribution of companies with dividend payment| for all
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four years of analysis
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Sector

Finance

No. of companies
with dividend
payment for all 4
years
25
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IT etc. have the maximum number of companies which have
distributed dividend for all the years viz., 2015-16, 201617, 2017-18 & 2018-19. Other sectors like Capital goods,
Chemicals, Banking, Automobile etc. also have good number
of companies distributing dividend during the last 4 years.

Table 4: Average cash balance of companies in
important sectors – FY 2018-19
Sector
Banking
IT

Table 3: Sector-wise distribution of companies with
dividend payment for all four years of analysis
Sector

No. of companies with dividend
payment for all 4 years

Finance

25

FMCG

17

Pharmaceuticals

Finance
Energy
Infrastructure
Source: Compiled by the authors



In the year 2018-19, companies in Energy, IT, Automobile,
Finance sectors have made average net profit above
1000 crore.



PSUs dominate the energy sector and 8 out the top 9
companies in the sector are PSUs.



Banks put together have a net average loss of around
1000 crore.

16

IT software

16

Capital goods

16

Chemicals

11

Banking

11

Cement

10

Automobile Ancillaries

Cement
Automobile Ancillaries
AutomobileRealty
Automobile
Textiles Textiles
durables
ConsumerConsumer
durables
Source: Compiled by the authors

Realty

10
9
9
8
8
7

Table 5: Average net profit for companies in important
sectors - FY 2018-19

9
9

Sector

8
8
7

Source: Compiled by the authors

No. of companies with dividend payment for
all 4 years
Finance
Pharmaceuticals

4%4% 13%
4%
5%
5%
13%
5%

6%
6%

FMCG
Energy
Capital goods

9%
9%

9%

Energy

4792

IT

3169

Automobile

2520

Finance

1083

Infrastructure

889

FMCG

876

Pharmaceuticals

554

Banking

-997

Sector-wise dividend payout ratio

Chemicals



Banking
Cement
Automobile Ancillaries

Companies in the FMCG, Finance, IT, Energy and
Infrastructure sectors have higher average dividend
payout ratio among the top-500 companies.

Table 6: Sector-wise average Dividend Payout Ratio of
top-500 m-cap companies

Source: Compiled by the authors
Source:
Compiled by the authors
c.
c.

Analysis of Cash balance and profits of Companies

Analysis of cash balance and profits of companies

Sector

Cash
balance
Cash
balance







Companies
in the Banking,
andBanking,
Finance sectors
haveFinance
large cash balance.
Companies
in IT
the
IT and
sectors
The nature
of large
operations
regulatory requirements require banks to have
have
cashandbalance.
adequate cash balance unlike companies in other sectors which generally
maintain low cash balance.
The nature of operations and regulatory requirements
For 2018-19, the average cash balance of top-500 companies in important
require banks to have adequate cash balance unlike
sectors is as below:



companies in other sectors which generally maintain

low cash
balance.
Table 4: Average
cash balance
of companies in important sectors – FY 2018-19



For 2018-19, the average cash balance
Sector
Average
balance (in sectors
₹
top-500
companies
in cash
important
Crore)
as below:
Banking
IT

108

| NOVEMBER 2020

Average net profits (in
` Crore)

Source: Compiled by the authors

IT software

8%

1406
1024
900

Net Profits

24

Energy

Average cash balance (in ` Crore)
32821
2138

of
is

32821
2138

Page 7 of 11

Average Dividend
Payout Ratio

FMCG

54%

Finance

43%

IT

36%

Energy

30%

Infrastructure

22%

Pharma

22%

Banking

8%
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From the above table it is seen that companies in the
FMCG sector have an average DPR of 54% of their
net profits. IT sector companies have generated good
amount of profits and have also distributed an average
36% of their profits as dividend. Similarly, companies
in finance sector too have an average net profit above
1000 crore and they have distributed 43% of their profits
as dividend.
Energy sector companies are among the most profitable
companies in the top-500 list. Their average net profit is
around 4800 crore. They have an average DPR of 30% of
the profits.
Banks have huge cash balance but their net profits are
relatively lower. They also also have a very low DPR.
One of the reasons for lower average DPR of banking
companies is RBI regulations that govern dividend
payment by banking companies. The RBI notification4
dated May 04, 2005 stipulates a criteria based on which
banks are eligible for payment of dividend. The notification
inter-alia states:
i.

4

Only banks that have Capital to Risk adequacy
ratio (CRAR) of atleast 9% for last three years
and a net NPA less than 7% can declare
dividends.

https://www.rbi.org.in/scripts/FS_Notification.aspx?Id=2240&fn=2&Mode=0
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ii.

The proposed dividend should be payable out of
the current year’s profit.

iii.

The banks should comply with the provisions of
Sections 15 (which prohibits payment of dividend
until all capitalized expenses have been written
off) and Section 17 (which stipulates transfer of
specified portion of profit to statutory reserved
fund) of the Banking Regulation Act, 1949.

iv. The bank should comply with the prevailing
regulations/
guidelines
issued
by
RBI,
including creating adequate provisions for
impairment of assets and staff retirement
benefits, transfer of profits to Statutory
Reserves etc.
v.



The Reserve Bank should not have placed any
explicit restrictions on the bank for declaration of
dividends.

Banks, which fulfil the eligibility criteria set by RBI,
may declare and pay Dividend, subject to the condition
that Dividend-Payout-Ratio shall not exceed 40% and
shall be as per the matrix given in the Notification.
Higher the NPA and lower the Capital to Risk adequacy
ratio, higher is the restriction placed by RBI on
declaring dividend.

NOVEMBER 2020 |
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Banks have huge cash balance but their
net profits are relatively lower. They also
also have a very low DPR. One of the
reasons for lower average DPR of banking
companies is RBI regulations that govern
dividend payment by banking companies.

ANALYSIS OF PSUs AS DIVIDEND PAYERS
The analysis reveals that PSUs have been the
most consistent paymasters of dividend to their
shareholders. Among the top-500 listed companies, 40
are CPSEs, excluding PSBs and insurance companies.
As mentioned earlier, PSUs are mandated by the
Government to distribute at least 30% of their after-tax
profits or 5% of their net worth, whichever is higher,
as dividends.
The 40 CPSEs have an average dividend payout ratio
of 43% which is higher than the Government mandate
of paying atleast 30% of their profits as dividend. Coal
India Ltd has the highest average DPR of 94%, followed
by NLC India Ltd (89%), NMDC Ltd (74%), NALCO (73%),
ITDC (67%). With an exception of 8 PSUs, all others have an
average DPR of greater than or equal to 30% f their profits.
PSUs in top – 100 (excluding PSBs) have an average DPR of
44% (non-PSUs in the top-100 have an average DPR of 36%
and in the top-500 have an average DPR of 27%).
PSUs in the top-500 list have also fared well in terms of cash
balance and net profits. The average cash balance of 40
CPSEs is ₹2089 crore in 2018-19 and the average net profit
is ₹3518 crore.

CONCLUSION
It is observed that out of the top-500 listed companies
having dividend distribution policies, a significant number of
companies (82%) have distributed dividend during 2018-19.
Further, 296 companies have distributed dividend during all 4
years i.e., 2015-16, 2016-17, 2017-18, 2018-19 though there
is variation in payout ratio across and among companies in
different sectors. The DDP has given a big fillip to the payment
of dividend by listed entities.
NIFTY 100 companies have a higher DPR of 37% when
compared to NIFTY 500 companies (DPR ~ 27%). Companies
in the sectors like IT, Energy, Finance, Automobile sectors
have a higher DPR when compared to other sectors in
NIFTY 100. Dividend payment also depends on a number
of factors, the important of which is profits generated
by companies.
PSUs have been consistent paymasters of dividends to
their shareholders. Even within the top 100 companies,
PSUs have a higher DPR of 44% as compared to nonPSUs. In the top-500, the DPR for PSUs (excluding
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PSBs and insurance
non-PSUs it is 27%.

companies)

is

43%

and

for

The early signs of DDP is encouraging; going forward it
would only get better and help investors. SEBI has floated
a discussion paper. The intention is to benefit a wider set of
shareholders. SEBI has floated a discussion paper5 recently
outlining certain proposals on the LODR Regulations. One
of the reforms proposed in the discussion paper is to extend
the applicability of the DDP to the top 1000 companies by
market capitalization. The intention is to benefit a wider set
of shareholders.

WAY FORWARD
Regulation 43A of the SEBI LODR lists out the parameters
that need to be present in the Dividend Distribution Policy of
a Company. Some of the suggestions to improve dividend
distribution policies of companies include specifying a
target payout ratio/range by companies in their dividend
distribution policies.
In countries like Brazil, it is a legal requirement that
the bye-laws of the companies mention the minimum
percentage of dividend from net income that would be
distributed to shareholders on an annual basis. However,
the law also provides flexibility to companies in case
they are unable to pay dividends in a certain year i.e.
companies can request shareholder approval if the
payment of dividend may affect the financial position of
a company.
Latin American countries like Colombia, Chile, Venezuela
and markets like Shanghai Stock Exchange also have
mandatory dividend regulations.
PSUs in India are already mandated by the Government
guidelines to distribute at least 30% of their after-tax
profits or 5% of their net worth, whichever is higher.
The analysis finds that PSUs (excluding PSBs) have an
average dividend payout of 43% which is higher than
non-PSUs. Further, 28 non-PSUs in the NIFTY 100
which had spelled out target dividend payout ratio had
an average payout ratio greater than companies that had
not specified any target payout ratio. 35 out of the 40
companies in the top 100 list which had specified a target
payout ratio had distributed dividend within the target
range.
Given that dividend distribution and huge cash balances
of companies always being in the news, one of the options
worth exploring for companies is to perhaps specify a target
payout ratio/range in their dividend distribution policies. This
will further aid investors in identifying stocks which match
their investment objectives. However, such a change will
require in-depth examination and wider consultation with
the stakeholders.
CS

https://www.sebi.gov.in/web/?file=https://www.sebi.gov.in/sebi_data/
attachdocs/sep-2020/1599830808176.pdf#page=1&zoom=page-width,-15,842
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Technology has developed in business and operations to such an extent today that the meetings through VideoConferencing (VC) are just the order of the day. Let alone business, it is deep-rooted in the society as well. “Work
from Home” has become possible in these unprecedented times of Covid-19, thanks to technology and use of
audio-visual facilities. Even meetings of PM, CMs, Senior Government officials, Regulators, Heads of the
countries etc. are today held through VC mode only. With improvements in connectivity which will only get better
over the years, the virtual interactions will become more seamless. This article deals with the procedural aspects
governing the holding of Board Meetings through VC and suggests with doing away or modifying some of the
procedures that are best left to the wisdom of the Board of Directors keeping in mind the Ease of Doing Business.
OAVM). While it was introduced in 2014, it was considered
path-breaking. Things have however changed so dramatically
in the last few years that the provisions made then regarding
the same have become largely outdated and require major
changes.
Let us look at the relevant provisions and see as to why these
have become outdated in many ways today.

Dr. J. Sridhar*, FCS
Company Secretary
Bajaj Auto Ltd
Pune
jsridhar@bajajauto.co.in

BACKGROUND

T

he companies Act, 2013 through Section 173 contains
the enabling provisions for the conduct of Board meetings
through Video-conferencing (VC) or Other Audio-Visual
Means (OAVM). Rule 3 of The Companies (Meetings of the
Board and its Powers) Rules, 2014 gives detailed prescription
with respect to the procedures to be followed with respect to
the conduct of Board Meetings through VC or OAVM. Rule 4
of the said rules stipulates matters which shall not be dealt
with through VC or OAVM. Consequent to the COVID-19
pandemic, there is a temporary relaxation to the effect that
these matters can be dealt with and resolutions passed in a
meeting held through VC or OAVM.
This Article covers two aspects, viz

RELEVANT PROVISIONS UNDER THE
COMPANIES ACT, 2013 AND RULES
Section 173(2) stipulates as under
“The participation of directors in a meeting of the board
may be either in person or through video-conferencing or
other audio-visual means, as may be prescribed, which are
capable of recording and recognizing the participation of the
directors and of recording and storing the proceedings of
such meetings along with date and time.
Provided that the Central Government may by notification
specify such matters, which shall not be dealt with in a
meeting through VC or other audio-visual means.”
The Companies (Meetings of Board and its powers) Rules,
2014 contains provisions regarding procedure for conduct of
meetings of board through VC/OAVM.
Rule 3 contains the procedure for conduct of board meetings
through VC/OAVM. Some of the relevant provisions in this
connection are reproduced below:
Rule 3(2)

1.

Major changes required in the procedure for holding
meetings through VC under the Companies Act,
2013.

2.

Rule 4 for matters not to be dealt with through VCRelaxation to be made permanent.

a.

(I) Major changes required in the procedure for holding
meetings through VC under the Companies Act, 2013

To safeguard the integrity of the meeting by
ensuring sufficient security and identification
procedures;

b.

To ensure availability of proper video-conferencing or
other audio-visual equipment or facilities for providing
transmission of the communications for effective
participation of the directors and other authorized
participants at the board meeting;

c.

To record proceedings and record the minutes of the
meeting;

The Companies Act, 2013 recognises, quite rightly so, the
participation of Directors through VC. Through section 173,
it introduced the concept of having meetings of the Board
through video-conferencing or other audio-visual means (VC/
*Past President, The ICSI
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The Chairperson of the meeting and the Company Secretary,
if any, shall take due and reasonable care –
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Rule 3(10)
From the commencement of a meeting and until the conclusion
of such meeting, no person other than the Chairperson,
directors, Company Secretary and any other person whose
presence is required by the board shall be allowed access
to the place where any director is attending the meeting
either physically or through VC without the permission
of the board.
Rule 3(11)
a.
d.

To store for safekeeping and marking the taperecordings or other electronic recording mechanism
as part of the records of the company at least before
the time of completion of audit of that particular year;

e.

To ensure that no person other than the concerned
director are attending or have access to the
proceedings of the meeting through VC/OAVM; and

f.

To ensure that the participants attending the meeting
through audio-visual means are able to hear and see
the other participants clearly during the course of the
meeting.

Rule 3(3)(e)
Any director who intends to participate in the meeting through
electronic mode may intimate about such participation at the
beginning of a calendar year and such declaration shall be
valid for one year.
Provided that such declaration shall not debar him from
participation in the meeting in person in which case he shall
intimate the company sufficiently in advance of his intention
to participate in person.
Rule 3(4)
At the commencement of the meeting, a Roll call shall be taken
by the Chairperson when every director participating through
VC/OAVM shall state, for the record, the following, viz.
a.

Name

b.

Location from where he is participating

c.

that he has received the agenda and all the relevant
material for the meeting and

d.

that no one other than the concerned director is
attending or having access to the proceedings of the
meeting at the location mentioned in Clause (b).

Rule 3(8)
a.
b.

112

Every participant shall identify himself for the record
before speaking on any item of business on the
agenda.
If a statement of a director in the meeting through
VC/OAVM is interrupted or garbled, the Chairperson
or CS shall request for a repeat or reiteration by the
director.
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At the end of the discussion of each agenda item,
the Chairperson of the meeting shall announce the
summary of the decisions taken on such items along
with names of the directors, if any, who dissented
from the decision taken by the majority and the
draft minutes so recorded shall be preserved by the
company till the confirmation of the draft minutes in
accordance with sub-rule 12.

Rule 3(12(b)
Every director who attended the meeting, whether
personally or through video-conferencing or other audio
visual means, shall confirm or give his comments in writing,
about the accuracy of recording of the proceedings of that
particular meeting in the draft minutes, within seven days
or some reasonable time as decided by the Board, after
receipt of the draft minutes failing which his approval shall
be presumed.
Explanation:
For the purposes of this Rule, “videoconferencing or other audio-visual means” means
audio visual electronic communication facility employed
which enables all the persons participating in a
meeting to communicate concurrently with each other
without an intermediary and to participate effectively in
the meeting.

PRACTICAL ISSUES ARISING OUT OF
THE CURRENT LEGAL PROVISIONS
From a reading of the aforesaid provisions, it will be clear that
there are many provisions which are redundant / impractical
/ cumbersome and/or not adding any value, whether to
the company or to the regulator from the perspective of
governance.
The problems have arisen partly because the current law
does not recognize a proper distinction between different
kinds of meetings by VC. Let us take the instance of a Board
with 15 members, which conducts a board meeting through
VC. There can be different situations of such a meeting
being attended by Directors in person or through VC. Three
scenarios are considered below:

Any director who intends to participate
in the meeting through electronic mode
may intimate about such participation at
the beginning of a calendar year and such
declaration shall be valid for one year.
CHARTERED SECRETARY
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Physical presence

Through VC

Scenario 1

13

2

Scenario 2

5

10

Scenario 3

-

15

The three scenarios will have different issues and it may not
be correct to generalize the rules for all types of VC meetings.
In the initial period, most of the meetings were falling under
Scenario1. Today, we are finding increasingly a greater
number of meetings under Scenario 2 & 3.
Few of the requirements, which are routine and unnecessary
in today’s scenario are given as under:
1.

Requirement for a director intending to participate in
electronic mode to intimate the company about such
participation every year at the beginning of each
calendar year;

2.

Requirement of recording the proceedings of the
meeting;

3.

Storage, safekeeping and marking of the taperecordings or other electronic recording mechanism;

4.

Roll call to be taken at the beginning and at the time
of voting, if any; [Mention by the Chairman / Company
Secretary should be adequate]

5.

Confirmation from each director about the location,
receipt of agenda papers and that no one else is
present and having access at the said location etc.;
[In fact, today, all the Board members are reasonably
familiar as to the location and other details of each
director]

6.

Chairman or CS required to ensure that no person
is attending the meeting except the Directors/CS/any
other person whose presence is required/permitted
by the Board;

7.

Requirement of participant to identify himself on
record before speaking on any item of business on
the agenda;

8.

Putting onus on the Chairperson for ensuring that the
requisite quorum is present throughout the meeting;

9.

Confirmation by the directors about the accuracy
of the recording of the proceedings; [There is an
ambiguity in the use of the word `Recording’ in
Rule 3(12)(b). It is not clear if it refers to the video
recording or recording in the minutes. MCA needs to
clarify this aspect as well.]

10. Requirement for Chairman to summarize all the
decisions of the meeting at the end of the discussion
of each item of the Agenda.

RATIONALE AND ISSUES
1. Need for Presumption of integrity of Boards/Directors
Board meeting through VC is nothing, but a different mode
of attendance by Directors. There are adequate provisions
CHARTERED SECRETARY

under section 166 and Schedule IV which prohibit / dissuade
directors from adopting unethical practices of any kind and
which require directors to uphold ethical standards of integrity
and probity.
The basic premise on which a person steps on the Board
is integrity. It is a time-tested principle of corporate law,
that the directors must regulate their own procedures for
operational flexibility. This is the precise reason that articles
of most companies contain a provision to the effect that “the
Board may regulate its meetings as it thinks fit”, which is also
recognized in Table F (Regulation 67).
This has been one of the fundamental principles in corporate
law. That is why the 1956 Act did not lay down procedures for
conduct of Board meeting. The decisions of the Board and
the manner in which they are to be taken should be best left
to the Board.
The current compliance requirements under VC Rules is
highly procedure oriented and it neither shows any basic trust
in the Boards/Directors nor does it provide any value-addition
in terms of greater integrity or participation.
2. Recording Requirements
While each of the 10 points listed out in the preceding paras
needs re-consideration by MCA, a few issues are taken up for
more detailed discussions.
Let us look at the problems arising out of `Recording’
requirements.
The recording of the proceedings may deter Directors from
having open, frank and free-flowing discussions on critical
matters.
Board deliberations inherently relate to highly confidential
matters and the requirement of recording of meetings may
give rise to potential breach of confidentiality aspects. Any
leakage of the deliberations may be detrimental to the
interests of the Company and may help competitors.
Due to network or other issues, sometimes the recording
which is done may not be of the highest quality. Would it
mean that the meeting was not held during the period when
the recording was not perfect? Requirement of storing
the recordings and in fact the recording itself is completely
unnecessary, since the minutes of the meetings are anyway
approved by all the directors present at the meeting, well
before the commencement of the next meeting and are part
of the permanent record of the Company.
Further, the requirement in the Rules regarding recording
of the entire proceedings goes contrary to the provisions
contained in the Act and many of the principles laid down in
section 118. Section 118 of the 2013 Act provides that the
minutes of the proceedings of general meeting, meeting of
board of directors and other meetings shall contain a fair and
correct summary of the proceedings thereat. There are other
provisions in section 118, which specify the manner in which
the minutes have to be kept and maintained.
The minutes kept in accordance with this section shall be
evidence of the proceedings recorded therein. Section
118(9) brings out clearly the distinction between minutes and
NOVEMBER 2020 |
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a report of the proceedings. Recording is more akin to
record of the entire proceedings rather than summary of
the proceedings.
Section 118(5) also provides that the Chairman shall
exercise absolute discretion with regard to inclusion
or non-inclusion of any matter in the minutes on the
grounds specified in section 118(5). These principles
are also completely ignored, if the recording of the entire
proceedings of a VC meeting are to be maintained. For
all these reasons, it is enough if the minutes and not the
recording are considered the prima facie evidence and
having a recording of the proceedings of the meeting is
made only recommendatory.
Companies Act, 2013 like its predecessors states that
minutes which are prima facie evidence of the meeting
need to be maintained life-long. The recording, on the
other hand, has to be maintained only till the audit for
the financial year is completed. The preservation being
for such a short period, the recording will not serve any
purpose. It is reiterated that in minutes, only summary of
decisions is recorded and not the entire details of what
transpired at the meeting.

Board meeting through VC is nothing,
but a different mode of attendance by
Directors. There are adequate provisions
under section 166 and Schedule IV
which prohibit / dissuade directors from
adopting unethical practices of any kind
and which require directors to uphold
ethical standards of integrity and probity.
Today, there are occasions when directors have network
issues, especially if they are attending from their homes.
Often, to improve connectivity, and to avoid disturbances
and cross-talks, it becomes necessary to request the
directors or other participants to mute themselves or switch
off their video and to unmute or switch on the video only
when they wish to speak. This would indirectly mean that
the requirement of the rules that the participants are able to
see the other participants clearly during the course of the
meeting, may not get met. Similarly, a Chairperson, who
himself/herself could be attending the meeting through
VC will have practical difficulty in certifying that requisite
quorum is present throughout the meeting, due to network
and other issues. It is basically the respective members’ /
directors’ responsibility to maintain discipline and systems
in a VC meeting, which they would do in any case.
Further, since some directors may have to attend the
meetings from home, it will not be possible for the
Chairman or Company Secretary to give an assurance
that no person other than the concerned director is having
access to the proceedings of the meeting. Presence or
availability of Access, even if not used, can technically be
a contravention.
Due to recording of the meetings, all the consequences
referred to above will make it seem, quite wrongly, that
there have been non-compliances, which would be far from
reality.
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It may be safe to interpret that the responsibility of directors,
especially those attending through their residence, is
limited to confirming about the accuracy of recording of
the proceedings of a meeting in the draft minutes and not
accuracy of the `actual video recording’. Rule 3(12)(b) is
currently ambiguous.
When the introduction of VC was done under the 2013 Act,
it was just an additional mode to facilitate participation at
the meeting and rules of conduct of meetings cannot be
changed in a major way only because of the change in the
mode of meeting.
3. Roll call and other requirements
As mentioned earlier, there are many provisions which
pose avoidable problems and the same are not repeated
here.
Roll Call, for instance, in today’s world looks quite archaic
and cumbersome.
A statement by the Chairman in the beginning of the
meeting regarding the presence/absence of directors
should suffice and there should be no requirement for any
roll call to be taken. If any directors have any issues, they
can very well bring up their issues, which can be noted and
rectified by the Board.
4. Recommendations
The current Rules
have largely lost
impractical.

prescribed
relevance

for conduct of VC
and have become

In light of the above, it is strongly recommended that the
formalities prescribed for Board meeting through VC/
OAVM especially in Rule 3, such as Rule 3(2)(b) to (f), 4,
5, 10, 12(b) should be done away with and should be left
to Board for their own regulation. In any case, requirement
of recording of proceedings should definitely be done away
with.
Alternatively, the procedure prescribed under the present
Rules may be preceded by the words “Unless otherwise
decided by the Board of Directors with respect to meeting
or participation of directors through video-conferencing
/ other audio-visual means.” or “the following provisions
will be applicable, provided the Articles of the Company
stipulate to that effect.”
The Rules in the present form are made mainly for the
benefit of directors participating at the meetings of the
Board. The Rules should therefore be made in such
a way that the implementation of the same is smooth,
convenient and seamless. Revision as above is strongly
recommended.
Another alternative would be that the present Rules of MCA
may be converted to Guidelines or recommendations from
MCA.
It will not be out of place to mention that the recommendations
made as above are in line with the prevalent laws of
comparable jurisdictions, including UK & USA. This would
also be in line with the `Ease of Doing Business’ principle
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being followed by MCA. Roll call and Recording are not
recommended both in UK and USA. In fact, in certain States in
USA, recording without consent can even be illegal. Privacy
issues are extremely important and critical, which should be
followed in Indian laws also.
(II) Rule 4 for matters not to be dealt with through VC
-Relaxation to be made permanent
Presently, the following matters are prohibited to be transacted
through VC:


The approval of the annual financial statements;



The approval of the Board’s report;

Companies Act, 2013 like its predecessors
states that minutes which are prima
facie evidence of the meeting need to
be maintained life-long. The recording,
on the other hand, has to be maintained
only till the audit for the financial year
is completed. The preservation being for
such a short period, the recording will not
serve any purpose. It is reiterated that in
minutes, only summary of decisions is
recorded and not the entire details of what
transpired at the meeting.
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The approval of the prospectus;



The Audit Committee meetings for [consideration of
financial statement including consolidated financial
statement, if any, to be approved by the Board under
sub-section (1) of section 134 of the Act]; and



The approval of the matter relating to amalgamation,
merger, demerger, acquisition and takeover.

Provided that where there is quorum in a meeting through
physical presence of directors, any other director may participate
through video-conferencing or other audio-visual means.”
In view of the current pandemic, an exemption was granted
to transact the restricted items through VC for a limited period
which is currently valid until 31 December 2020. These
items have been transacted successfully through VC without
any major problems. There is therefore no cogent reason
as to why the exemption cannot be made permanent, with
appropriate changes in law.

CONCLUSION
Considering the new Normal that we are seeing today, it is the
need of the hour for the corporate sector to have a simplified
procedure for conduct of meetings through VC and to have
greater flexibility in transacting matters through VC meetings.
This should help India in improving its rank in the ‘Ease of
Doing Business’ index.
CS
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Leadership by Values – A Company
Secretary perspective
This article speaks to “Values” acting as a binding force and deconstructs the interplay of values between
Company Secretaries in their role as Leaders and their Organisations to catapult the profession to further
glorious pinnacles.
The current situation has also made us comprehend that as
individuals it is not possible for us to solve all the problems
of the world, but what is definitely doable in our individual
capacity is, to infuse vast doses of positivity, inspire/motivate,
appreciate and also support others in their endeavour to
lessen the impact of the extenuating circumstance.

Ramesh Subramanian*
Chennai
ramesubr@gmail.com
The first responsibility of a leader is to define reality. The last
is to say thank you. In between, the leader is a servant. —
Max DePree

I

t is not quite often that we are faced with a pandemic
like situation as COVID-19. In such circumstances it is
imperative that we as human beings’ step back and make an
honest attempt to re-connect to our basic beliefs. This point
of view is critical not only from an individual perspective but
also from the point of view of others.
This calls for a structured approach in the process of selfrealization. Whilst there are several ways this could be done,
one way is to put pen to paper, list priorities in life and things
that we would do differently if given another opportunity.
A very pertinent comment game from a CEO friend of mine,
stating that that this pandemic has made many of us realise
that, we have dissociated ourselves from so many important
things in life that, for years have been relegated to the
background. Whatever is our pursuit, the ultimate goal should
be to fulfil our true purpose of living in this world.
Close on the heels of this goal lies the other objective of
attaining happiness and more importantly making others
happy. One of the longest researches has been to discover
what makes human beings the happiest, which has been
going on for more than six decades. The results say that
there are two primary aspects that make human beings very
happy a) every person should have a story to say about
himself b) having personal friendships and the ability to
be connected.
These two important personal milestones link back to the
larger purpose in life, of making this world better place for
everybody and appreciating that it is not just about us but
everybody else out there.
*MLE member of Leaders Excellence at Harvard Square (USA) and
International Author.
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It is often in times like these that test all of us, when we
should not veer away from the call of duty, thinking that we
are insignificant in the larger scheme of things. Every drop in
the ocean, every spoke in the wheel makes its contribution in
this continuous journey of mankind. It is this very thought the
differentiates the extraordinary from the ordinary, the super
achievers from the mere mortals. The latter certainly have
many a thing to learn from the former. It is quite remarkable
to note the interplay of values between individuals and
companies, between the family and the society. It is also
fascinating to note how values manifest in the amygdala
establishing the edifice for human beings to walk the talk and
be in total synchronization with our true purpose of living.
Companies across the globe in their pursuit of growth and
profits find it tough to keep challenging themselves, their
employees, and the established culture. It is quite interesting
to note how Company Secretaries contribute to organizations
to enable this in their own innumerable ways. Research and
data points to the fact that companies that have very a strong
foundation in values stand themselves in good stead over the
longer haul and benefit eventually. This foundation is held
together by Company Secretaries in their roles as gatekeepers
between their companies and external stakeholders.
A Professor at ISB Hyderabad in his research on a
distinguished eye hospital in Hyderabad discovered the
correlation between the various needs’ employees have
versus what his or her organization could offer. The results
were astounding in the sense that the reasons why people
liked working with that particular eye hospital are two main
things, one is the respect they get at work and second the
contribution they are able to make through their organisation
in terms of caring for others.
Another very pertinent example that comes to the mind is the
incident at the Taj Palace hotel in Mumbai near the gateway
of India. Flashback to 2008 when the terrorist attack took
place, on that fateful night, there were 1700 people holed up
in the hotel, 500 signed in guests, 600 employees of the hotel
and another 600 people in the 10 different restaurants and
banquet halls .
The worst nightmare in the history of the hotel was beginning
to unfold when three terrorists who had barged in, started
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shooting indiscriminately in the hotel lobby without any
compunction. The natural tendency
in such situations
is obviously to flee and runaway to a safer place but to
everybody’s astonishment what happened that day and
the ensuing days, stands out, bearing testimony and as an
inspiration to everybody else in terms of grit, determination
and human values that manifest in the right moment, proving
to be a succour to all guests who were inside the hotel. Not
even one employee of the hotel left the scene, on the contrary
1066 people were safely moved out of the hotel. All employees
of the Taj Palace hotel escorted their guests to safety outside,
only to return to the hotel to take more people out.
This is unparalleled: the display of values-based leadership
from the bottom is quite a striking example for other
organizations to tow. Senior leaders within the Tata group
including Mr. Ratan Tata himself were unable to explain the
rationale behind this.
In fact, this episode has become a Harvard case study
where, upon diving deep, it was found out that, the hotel
hired from tier 2 and tier 3 cities. One of the key questions
that were asked during the hiring, was a list of students who
showed more respect towards their parents and teachers.
Also during the training, that was being provided there was
constant reiteration that guests of the hotel were its cultural
ambassadors and the employees look it up on themselves,
to ensure that even if it meant losing their own life to save
a guest they would not deter form doing that. Unfortunately,
34 lives were lost during the catastrophe, of which half were
employees of the hotel.
They say that the proof of the pudding is in the eating and
here is an admirable example of values manifested into real
action and individual employees walking the talk, towing the
line, that it was not just about them but everybody else out
there. It is also an outstanding demonstration of courage in
the face of calamity, by employees of the Taj Palace hotel,
being human whilst endangering their lives, kept it simple and
just did all that they possibly could for their guests.
Catapulting from this very broad thought to the key
challenges faced by practicing Company Secretaries opens
another pertinent area that needs to be addressed. Company
secretaries act as the conduit between their organizations and
other internal/external stakeholders. They are the gatekeepers
to ensure complete transparency and compliance with all
applicable laws. This is by virtue of the key position they hold
in organizations, pursuant to the powers conferred upon them
which understandably is of prime importance. The countless
challenges they face relate to timely and accurate reporting
of the financial statements, acting as an anchor between the
Board of Directors and Statutory bodies, ensuring timely
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filing of the annual returns, making sure that all statutory
remittances are made timely and accurately etc,.
This requires a fundamental understanding of all the
applicable laws, related timelines, identifying the details
on these, also requiring soft skills like time, people, and
relationship management with the Board keeping in mind
the overall prerequisite of good “Corporate Governance”.
Whilst it is up to the individual Company Secretaries to
be able to manage this on their own, a common thread or
premise that can help bind all of these necessities are their
values with Integrity, Ethics, Reliability, Ownership and Being
Stakeholder Centric being the Core Values of the Institute
of Company Secretaries of India. It is also important for
Company Secretaries whilst executing their duties to be
respectful, humble, grounded and quintessentially human in
their approach.
Reflecting upon this complex requirement makes it very clear
that there is only one path available to choose here, which
is the ability to practice all these values, with true conviction.
Company Secretaries are indeed very tall leaders given that
they are the embodiment of many virtues that others can
only dream of having. In this context it is imperative to look
at this from the lens of Leadership Quintessence, the Values
System, how leaders Cultivate Values, Leadership & the
Values connection, CIPE Framework of Values, Practiced &
Etched Values.

A deeper understanding of these aspects would help Company
Secretaries contribute significantly towards fostering a
values-based organizational culture, by understanding key
leadership challenges of today and how a values-based
approach can help. Let us deep dive into each of these areas
to appreciate them better.
You do not lead by pointing and telling people some place
to go. You lead by going to that place and making a case.
—Ken Kesey

LEADERSHIP QUINTESSENCE PRESERVED BY COMPANY SECRETARIES
Leadership is about leading from the front and reminds us
of President Abraham Lincoln, Mahatma Gandhi, President
APJ Abdul Kalam, JRD Tata, an. A universal theme among
all these are the eternal values they practiced. True
leadership is about values that a Company Secretary
considers indispensable, being able to motivate people
by deeds.
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The current situation has also made us
comprehend that as individuals it is not
possible for us to solve all the problems
of the world, but what is definitely doable
in our individual capacity is, to infuse
vast doses of positivity, inspire/motivate,
appreciate and also support others in their
endeavour to lessen the impact of the
extenuating circumstance.
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Leadership by Values – A Company Secretary perspective
Some leaders are born, quite a few are made, and we have
seen all go through the slog and their values system getting
refined over time. The highs and lows of the grind did not
matter much, given the values that were brought to the fore.
They went through the rub only to emerge tougher and better
than ever before. It is this characteristic that separates great
leaders form the ordinary men. At times leadership roles, due
to compelling events, also are known to have made great
leaders.
Leadership can be equated to “Tattvamasi”, an unequivocal
proclamation appearing in a sacred Hindu text, meaning
“That is thou”. Probing deeper into the connotation tells us
that leadership is all about being one’s own self. Like every
human on this earth who is distinctive, every leader is unique
too, their beliefs shaping into values prompting further
action, and this endless practice is embodied in leaders as
perpetual. This concept is deep and requires greater insight.
From Company Secretaries who have adopted values has
often stemmed a definite appeal, a certain force which pulls
others towards them like a magnet.
It stimulates and prompts people to trust in their words and
act on their instructions and show results too.

THE VALUES SYSTEM – ADOPTED BY
COMPANY SECRETARIES
Values are like a comprehensive guide or a given for leaders.
It is this correlation that one needs to keep in mind to ensure
there is no wearing down in values. Some core values are a
constant and do not undergo much change by themselves,
paving further the way for people to align with the former. As
we go through life from childhood to teenage, to adolescence,
innumerable happenings shape our values systems. It is
those principles that we see in our father, mother, brother,
sister, and friends that reinforce our values system. We see
them performing tasks, going about their life ordinarily but
what records in the mind is the linkage between the beliefs
and the resultant action. By default, the values engrave
themselves in our minds.
There are two sets of values: Core, passed on to us by
our parents and Imbibed, which are the result of our
observation and perception as we ascend the personal
and professional ladder. These two sets of values—passed
on from the family and noticed to have transformed great
personalities—produce a healthy blend of indisputable
values in a leader.

Company Secretaries are indeed very
tall leaders given that they are the
embodiment of many virtues that others
can only dream of having. In this context
it is imperative to look at this from the
lens of Leadership Quintessence, the
Values System, how leaders Cultivate
Values, Leadership & the Values
connection, CIPE Framework of Values,
Practiced & Etched Values.
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After glorious period of the 60’s, 70’s & 80’s, we have hardly
seen many schools following the system of having classes on
morals. In conclusion, mere desire, or ambition to progress in
life is not enough; success should indeed be based on values.
And for that, value-based learning must be imparted in today’s
institutions so that the students may emerge as great leaders
in their chosen fields. The Institute of Company Secretaries
of India is a lofty institution which inculcates these values in
its students both in classrooms and in practice standing them
in good stead.
As Swami Chinmayananda states, “All our success entirely
depends upon ourselves. Let us never look outside ourselves
for help. Let us not fall into the delusion that the influence
of others would enable us to do better or accomplish more.”
It is very important that the seed of good values is sown in
receptive minds and when these youngsters flourish as
leaders of tomorrow, they do not forget these basic doctrines.

CULTIVATION OF VALUES BY COMPANY
SECRETARIES
It takes efforts to realize our values over time. Only upon deep
contemplation do we realize that there are a set of values that
we act upon involuntarily, largely in a progressive manner.
A repetition of these values in our minds and related action
does firm up and gets ingrained in us. Nurturing this state
of consciousness further allows great values to grow and be
developed within us. We should always mull over how we
should keep expanding these values, to move to a greater
purpose in life. This feeling, a state of unity is incomparable
and is an unrivalled exalted state of the mind. This state of
consistency is all in our minds; and its intriguing interplays
are significant. The cultivation of values is controllable,
changeable should be grown in ways so that the mind never
loses sight of such values. This method is quite like chanting
a mantra. As we keep echoing these values in our mind,
perceiving how we can better our mental state, values keep
growing on us. The human mind is as vast as the ocean and
is also totally boundaryless.

LEADERSHIP AND THE VALUES
CONNECTION – ORGANISATIONS VIS-ÀVIS COMPANY SECRETARIES
This gets remarkable as you start looking deeper into the build.
Both go hand-in-glove with each other, like “dampathyam” in
the Sanskrit language, meaning that which has two parts yet
cannot be split. The obvious relevant example in our context
is the Organisation as in the first part and its Company
Secretary being the second part. We could also say that there
are not many leaders without values—it can be interpreted as
one body, that which is within. It is values that makes a leader
what he is, the former being a lifelong acquaintance that must
be treasured and cared for. It is these deep inherent values,
imbibed over time from experiences, manifesting at the right
moments aiding Company Secretaries all through, especially
in tough times. Every action, word uttered by leaders must be
wholly aligned with his or her values being in complete accord
and best displayed by Company Secretaries. Transitional
leadership is an aspect to consider as many organizations
face this challenge and assumes supreme importance in
CHARTERED SECRETARY
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“CIPE” – A FRAMEWORK OF VALUES –
PROPOSED FOR COMPANY SECRETARIES
There are quite a few behaviour patterns seen in leaders
who are successful and those who have built strengths
and on a solid groundwork of values. The Core, Imbibed,
Practiced and Etched values framework becomes an
integrated and inextricable values matrix for a Company
Secretary to hold onto and to be perceived as a “cut above
the rest”. What then becomes achievable is the attainment of
consistently high-quality results for his or her organisation. It
helps Company Secretaries set for themselves and others
an uncompromising standard of performance. When other
factors like qualification, abilities, knowledge, and experience
are augmented with the CIPE framework, the leadership
becomes unbeatable and endures over the long haul. The
consequence shows up in the form of steady growth, profits,
and excellence in the organization. The staying and winning
power of the organization increases manifold largely due to
the Company Secretary who dons the mantle for all round
compliance with existing laws.
To give a perspective to the above, “CIPE” read in the reverse
order forms “EPIC”, meaning derived from ancient oral
tradition, narrating the actions of heroic or legendary figures
or the history of a nation. Values have an ancient custom
arising from Greco-Roman philosophies, morals from the
testaments, scriptures, and sacred texts. Values in action is
when Company Secretaries walk the talk, indulges in a deed,
which is then noticed by others and followed. This tradition
of “Core” values being displayed, “Imbibed” and being
“Practiced” is fearless or stately in character. The silver lining
in the cloud is when values are “Etched” and a leader holds
on to values, advancing to the point of being “EPIC”.

PRACTICED & ETCHED VALUES EMBRACED BY COMPANY SECRETARIES
In the journey of continuous improvement, Core and Imbibed
values should be Practiced all through to be Etched.
Emphasis and persistent reiteration of these values is the
way by which the mission can be accomplished by practising
Company Secretaries.
Students at the institute should continue to be trained
rigorously to re-iterate the importance of practicing values
and getting it to a point where they are able to walk the talk
on values instinctively.
Illustration (i)
An appropriate example is when practicing Company
Secretaries face the challenge of helping organisations
choosing its form at the time of incorporation. Always keeping
in mind, the basic tenets of vision, clarity in communication,
tried and tested methods, will help choose the right form to
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ensure continuity of business as a going concern, paving the
way in ease of doing business. In most cases it becomes
an issue of companies’ themselves choosing an incorrect
form i.e. a ‘Limited Liability Partnership’ also known as ‘LLP’,
putting them in the backseat in terms of raising funds or even
applying the rules of presumptive taxation. Many companies
also find the lack of vision a challenge when it comes to
scaling-up making them re-trace initial steps taken during
incorporation where Company Secretaries step in to help. A
reactive approach of correction involves additional time, cost
in setting things right and does not augur well for the company
history. This is where practicing Values continuously can play
a significant role helping establish a clear Vision, Mission
pivoted by Values.
Illustration (ii)
Company Secretaries having established newer practices in
smaller towns, tier 2 cities, face challenges in terms of finding
relevant people resources to join the practice and establishing
a proper revenue model to help sustain the practice in the
long run. These issues can be tackled, by adhering to the
core Values of clarity in purpose & communication, reliability
and being stakeholder centric.

CONCLUSION
Another set of research data across different companies
suggests that companies imbued in Values, have performed
well on almost all parameters over a 10 year time frame,
bringing to fore the criticality of re-associating ourselves to
our true selves and getting back to the basics.
Quite evidently Companies Secretaries as true leaders can
indeed outshine others if this foundation remains strong and
they hold on their credo in a steadfast manner.
Over and above existing complexities this pandemic has
thrown in newer challenges like remote working, a greater
need for better time management and managing almost
everything virtually. The only interim leeway that is available,
is additional time in ensuring compliances, providing a bit of
flexibility.
Data suggests that most companies have managed well
despite the tough situation in the last six months. Companies
Secretaries have done an exemplary job, truly deserving a
standing ovation and kudos in making this happen.
The current global mood, increased competition, attempts
to keep up with technological advances, bettering soft skills
and ultimately becoming the most favoured amongst all
professionals in terms of being the most trusted Corporate
Advisors is truly very demanding and can indeed reach its
zenith, taking anchorage in “Leadership by Values”.
If you would not be forgotten, as soon as you are dead and
rotten, either write things worth reading, or do things worth
the writing. —Benjamin Franklin
CS
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terms of upholding the values system at the helm. While
experiences on leadership and values flow both downwards
and upwards in organizations, it is the usually the top rung
which is referred to as leadership and this is where Company
Secretaries play a pivotal role in keeping the connection with
values.
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Personality Rights and Legal position in India
Personality rights or celebrity rights as they are popularly known are a unique set of rights, which are associated
with the status acquired by certain individuals owing to the success achieved by them and recognized by the
large group of individuals. Personality rights are the individual’s rights in their name, image, voice, likeness,
characteristics, or other aspects of their identity. The concept of personality rights is based on the idea that every
individual must have control over the marketization and commercial use of his/her persona.

Vivek Sadhale

Vikas Agarwal,FCS

Nikita Navindgikar,ACS

Partner
LegaLogic Consulting
Pune
vivek.sadhale@legalogic.co.in

Partner
LegaLogic Consulting
Pune
vikas.agarwal@legalogic.co.in

Senior Legal Advisor
LegaLogic Consulting
Pune
nikita.navindgikar@legalogic.co.in

INTRODUCTION

E

mmanuel Kant and Hegel are considered to be
influential in shaping our conception of personality
and property. Their theories on personhood and
property provide a basis for development of personality
rights.
Personality rights are associated with the personality of
these individuals which adds commercial value to their
persona. Celebrities acquire brand value through their
hard work. Adequate protection of such rights is especially
important for celebrities and famous personalities, as
various businesses may attempt to exploit their names,
images, likeness, cartoons or caricatures or even voice in
various commercials on print as well as electronic media
in an unauthorised manner to influence the sale of their
products or services.
Celebrities usually execute licensing agreements or
endorsement assignments and charge a licensing fee for
the use of their name, image, or other attributes for the
purpose of advertising or merchandising of products. Any
unauthorized use of the name or image of a celebrity on
a product may amount to passing off, unfair competition,
misrepresentation and so on.
India identifies ‘personality right’ as a right in itself based
on the fame surrounding the personality of celebrities
which transforms it into a property from which they may
commercially benefit. While there is no specific law
governing the use and exploitation of personality rights, the
Indian judiciary has set precedents recognizing these rights
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as rights vesting in public figures1. Common law recognition
has been assigned to these rights as a product of right to
privacy.
The right to privacy and publicity vests in the individual,
who is the public figure and not in an organization or any
other entity. Any efforts to monopolize in that right without
the consent of the entity would be violative of Article
19 and 212.

PERFORMANCE RIGHTS VS.
PERSONALITY RIGHTS
The Indian Copyright Act, 1957 (“Copyright Act”) provides
adequate protection to the exclusive and moral rights of
performers3 or authors4. The Copyright Act provides for a
list of activities, which constitute infringement,5 and also
provides remedies6. However, the Copyright Act does not
have any specific provisions dealing with the personality
rights of a performer or a well-known individual who have
attained fame.
ICC Development (International) Ltd. v. Arvee Enterprises, 2003 (26) PTC
245; Titan Industries Ltd. V. M/S Ramkumar Jewellers 2012 (50) PTC 486
(Del); Sonu Nigam v Amrik Singh (alias Mika Singh) & Anr, 372/2013(Bombay
High Court); and of Shivaji Rao Gaikwad v. Varsha Productions (2015) 2 MLJ
548.
1

2

ICC Development (International) Ltd. v. Arvee Enterprises, 2003 (26) PTC 245

3

Section 38A and 38B, The Copyright Act, 1957

4

Section 14 and 57, The Copyright Act, 1957

5

Section 51, The Copyright Act, 1957

6

Section 55, The Copyright Act, 1957
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The term performer defined under Section 2 (qq) of the
Copyright Act inter alia includes actor, singer, musician,
dancer, juggler, conjurer, acrobat, a person delivering a
lecture or any other person who performs.
Original artistic work7 comprises of paintings, sculptures,
graphics, cartoons, etchings, lithographs, photography,
drawings, plans, maps, diagrams, charts, buildings, models
of buildings, moulds, and casts for sculptures. The meaning
of author in relation to any literary, dramatic, musical, or
artistic work that is computer generated, as the person who
causes the work to be created.
The Copyright Act also guarantees security to the performer’s
moral rights. The artist has an inherent moral right, the
performer of a performance, independently of his right after
assignment, has the right to (i) to claim to be identified as
the performer of his performance except where omission is
dictated by the manner of the use of the performance; and
(ii) to restrain or claim damage in respect of any distortion,
mutilation or other modification of his performance that would
be prejudicial to his reputation8.
The protection provided under the Copyright Act relates to
the rights of the performer and applying this protection to
the rights of a celebrity or a well-known person may be wide
interpretation and extension of applicability of the protection
so provided as there is no clear inclusion of the same under
the rights of the performer9. Section 14 of the Copyright Act
provides that copyright is an exclusive right to do or authorize
the doing of; reproduction of the work, issuing copies of the
work to the public, performing or communicating the work,
making any cinematographic film or sound recording. The
author has a special right to (i) assert authorship of his work
(regardless of the award of copyright); and (ii) restrict or claim
damages against any distortion or alteration or mutilation
that would have a detrimental effect on his image or honour.
Protection provided to artists under the copyright law cannot
be extended to personality rights and the same is only
restricted to the exclusive and moral rights of the artist.
Nevertheless, the jurisprudence on personality rights in India
has evolved in the last decade or so, and the courts are now
treating such rights as a person’s intellectual property, which
needs protection.

JUDICIAL INTERPRETATION
No legislation or regulation guarantees protection to
personality rights in India as such, embedding them under
the right to privacy and the right to publicity under Article 21
of the Indian constitution. It is not necessary that the actions
of the defendant are mala fide and dishonest for a personality
rights suit, influenced by the intent to damage the celebrity’s
reputation in question. Further, if the use of personality rights
is for the sole purpose of deriving commercial profit from it
and is an unauthorized use of the celebrity’s recognizable
attributes or appearance, it can be considered a breach of
their rights. The intellectual property law in India provides
limited protection to personality rights when treated as
commercial property of the individual.
7

Section 2 (c) of Copyright Act, 1957.

Section 38B, The Copyright Act, 1957. Similar protection is available to
authors under Section 57 of the Copyright Act
8

9

Term defined under Section 38, The Copyright Act, 1957
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Celebrities have been proactive and are now vigorously
pursuing their PR to discourage third parties from improper
use of their image or likeness.
Recently, to promote the launch of its news channel, Zee
Media Corporation had launched its advertisement campaign
sardonically making remarks on specific media persons
including Mr. Rajat Sharma. In Rajat Sharma v. Ashok
Venkataramani and Anr.10 the Court found that the use of the
claim in the advertising was in fact disdainful and infringed
Rajat Sharma’s personal rights. The Court held that Sharma
had an unassailable right in his public person and reputation
as a prominent host of television shows, and that the use of
the claim in the advertising was false advertising.
The Delhi High Court in the case of ICC Development
(International) Ltd. v. Arvee Enterprises11, dealt with
personality rights as facet of right to privacy in the matter
wherein the plaintiff claimed that it had a distinct identity
and reputation from which the defendants were trying to
commercially benefit without authorization from the plaintiff the
Court observed that, the right of personality can inhere only in
an individual or in any indicia of an individual’s personality like
his name, personality trait, signature, voice, etc. by virtue of
his association with an event, sport, movie etc. and any effort
to monopolize on it would be violative of Articles 19 and 21 of
the Constitution of India since an individual alone is entitled
to profit from such rights. For instance, if an entity, was to
use the name or persona of individuals such as Kapil Dev or
Sachin Tendulkar in connection with the ‘World Cup’ without
their authorisation, such individuals would have a valid and
enforceable claim of action against such entity.
In the case of Titan Industries Ltd. V. M/S Ramkumar
Jewellers12 the Delhi High Court further elaborated upon
the personality rights of celebrities and unauthorized use of
their status in marketing to be termed as infringement. When
the identity of a celebrity or a well-known person, is used
for advertising and marketing purposes without the consent
of such persons, it is infringement of their rights. The issue
is not that whether the identity of such a person can be
CS (COMM) 15/2019.
ICC Development (International) Ltd. v. Arvee Enterprises, 2003 (26) PTC 245
12
2012 (50) PTC 486 (Del)
10
11
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Personality Rights and Legal position in India

No legislation or regulation guarantees
protection to personality rights in India
as such, embedding them under the right
to privacy and the right to publicity under
Article 21 of the Indian constitution. It
is not necessary that the actions of the
defendant are mala fide and dishonest for
a personality rights suit, influenced by the
intent to damage the celebrity’s reputation
in question. Further, if the use of
personality rights is for the sole purpose
of deriving commercial profit from it and
is an unauthorized use of the celebrity’s
recognizable attributes or appearance, it
can be considered a breach of their rights.
commercialized or not but that they have the right to control
when, where and how their identity is used should vest with
the person. It further went onto define that the right to control
commercial use of human identity is the right to publicity.
Additionally, the court laid down the test of identifiability and
validity in this case. If any person is very well known and
widely recognized, a simple comparison of the use of such
person’s identifying features may itself be sufficient to create
a strong inference of identifiability.
In the case of Shivaji Rao Gaikwad v. Varsha Productions13,
Rajnikanth, being a prolific and well - known individual, had
filed a civil lawsuit against the defendant seeking an injunction
to prohibit them from using the applicant’s name / caricature /
style of dialog etc. in his proposed upcoming motion picture,
“Main Hoon Rajnikanth” on the grounds of unauthorized use
and violation of his personal rights. The defendant had not
obtained either written or oral to use his name/caricature/
image/style of delivering dialogue in the motion picture. It
further, cited the judgement of the Bombay High Court in
Star India P. Ltd. v. Leo Burnett (India) P. Ltd14, which settled
the position on character merchandizing specifying that the
‘characters’ to be merchandized must gain some public
recognition that is, achieved a form of an independent life and
public recognition for itself independently of the merchandize.
Depending on the identification test and the Star India P. Ltd.
v. Leo Burnett (India) P case. Ltd., the Madras High Court
observed that the plaintiff could be easily identified by others
as a result of the defendant’s illegal use of the name of the
plaintiff in the impugned film “Main Hoon Rajnikanth”. It was
held that the right to personality vests a person who has
worked to build fame and may legally prohibit the use of that
celebrity for commercial purposes by any other third party
and an injunction order against the release of the film was
passed by the Court.
In newspapers, caricatures of famous personalities or
politicians are often used to express satire. This may result in
defamatory (civil or criminal) suits against such cartoonists.
The Supreme Court and the High Courts interpreted
cartoonists’ right to make caricatures as part of their right to
(2015) 2 MLJ 548.			
14
2003 (270) PC 81
13
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freedom of speech and expression15 rather than a violation
of right to privacy or defamatory remark made against any
person16.

TRADEMARKS AND CELEBRITIES
It has become a popular practice in India to register their
names as trademarks. There are several examples of celebrity
names registered as trademarks as a step to prevent misuse
of their names.
Under Section 14 of the Trademark Act, 1999 (“Trademark
Act”) if an application is made for the registration of a trade
mark which falsely indicates a relationship with any living
person or a person whose death occurred within twenty
years of the date of the application for registration of the
trade mark, the Registrar may allow the applicant, before
proceeding with the application, applicant to furnish him with
the consent in writing of such living person or, as the case
may be, of the legal representative of the deceased person
to the connection appearing on the trademark. Therefore, it
is evident that the Trademark Act does not permit the use of
name of a living person without their consent as a trademark.
When an application is not filed under the Trademark Act
for the registration of trademark, even so an action can be
brought for passing off.
If a person uses the fame of a celebrity to promote their
goods and a celebrity has a registered trademark under
that specific class of goods then it would be termed as an
infringement17 of Trademark Act or an act of passing off. The
Trademark Act18 states inter alia that a registered trademark
is infringed when a person, (i) not being a registered
proprietor or permitted user (ii) uses in the course of trade a
mark which is identical or similar or deceptively similar trade
mark in relation to the goods or services in respect of which
the trade mark is registered (iii) and in such manner as to
render the use of the mark likely to be taken as being used as
a trademark.
The use of a trademark can avoid legal liability if it falls within
the scope of nominative fair use. Pursuant to Section 30(2)
(d) of the Trademark Act, it is established that nominative fair
use of a trademark by a third party does not constitute an
infringement of a registered trademark.
A use is considered permitted nominative fair use if it meets
these three requirements:

15

i.

the product or service in question must be one not
readily identifiable without use of the trademark;

ii.

only so much of the mark or marks may be used as
is reasonably necessary to identify the product or
service; and

iii.

the user must do nothing that would, in conjunction
with the mark, suggest sponsorship or endorsement
by the trademark holder19.

Article 19(1)(a), the Constitution of India 1950.

Refer to R Rajagopal v. State of Tamil Nadu (1994) 6 SCC 632; Devidas
Ramachandra Tuljapurkar v. State of Maharashtra (2015) 6 SCC 1; and Karna
v M. Jothisorupan Crl. OP (MD)No.13285 of 2013.
16

17
18
19

Section 29 of Trademark Act, 1999.
Section 29 of the Trademarks Act.
Consim Info Pvt. Ltd vs Google India Pvt. Ltd, 2013 (54) PTC 578 (Mad)
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The claim under the law of passing off may be admissible
when the infringing goods or services use mark which
suggests the endorsement with the actual owner/ proprietor
of the registered trademark.

LEGAL POSITION IN OTHER
JURISDICTIONS
The concept of publicity rights or personality rights of
celebrities is evolved and looked upon differently in
different jurisdictions. While few nations have codified laws
regulating the use of personality rights or publicity rights,
most nations still do not have laws governing personality
rights as such.

Passing off abuse prohibits any group from abusing another’s
goodwill in an illegal manner by passing on products or
services as others. Passing off ensues when a person
who is not the proprietor of the said trademark is using an
unregistered trademark in relation to the trademark owner’s
products and services. The passing off laws offers some
safeguards from the theft of one’s identity but does not ensure
complete protection as it is decided on a case to case basis.

Celebrity rights do not find a special recognition or protection
as such under the US federal laws, however, many states
in the US have state specific laws covering the issue of
protection of publicity rights. The Lanham Act, 1946 which is a
federal law for trademarks prohibits trademark infringement,
false advertising and dilution of trademark and provides for
remedies in respect of trademark infringement and so on. In
instances of unauthorised use of publicity rights, the courts in
US have ruled in favour of the celebrities stating the right to
publicity could protect an individual from unauthorised use of
their personality rights or identity20. While the law is different
from state to state in US, the basic elements of publicity
rights consisting of unauthorised use of publicity rights for
commercial gains resulting into losses are verified by the
courts on case to case basis.

In the case of D.M. Entertainment Pvt. Ltd. v. Baby Gift House
and Ors., a toy shop was selling dolls, which, were allegedly
imitations of, and identical to the likeness of Daler Mehndi.
D.M. Entertainment filed a case in Delhi High Court alleging
that the importation and sale, of such dolls or images, which
were able to sing a few lines of the artist’s compositions, were
a blatant infringement of Daler Mehndi’s right to control the
commercial exploitation of his persona. The Court held the
defendants to be liable for violation of the right of publicity
owing to false endorsement and passing off.

In case of United Kingdom, the position of law relating to
personality rights or publicity rights of celebrities is somewhat
similar to India. The trademark statute in UK does not
specifically provide for any protection in respect of publicity
rights and is focused on protection of registered trademarks.
Registration of names by celebrities in UK is also a difficult
activity as compared to the same in India. As opposed to
United Kingdom, there are many other European countries
which under their respective laws recognise and provide
protection to publicity rights21.

ACT OF PASSING OFF

CONCLUSION
The law governing personality rights is still evolving in India
and there is certain amount of ambiguity surrounding this
subject. However, of late, the judiciary has played an active
role in protecting the holders of personality rights and any
unauthorised use of personality rights with mala fide intentions
or intention to gain commercial benefits is punishable by
courts. With the exponential rise of media, consumerism and
the industry of endorsements, this is an area of law, which will
require specific attention. India does not have an established
right on personality, but it indirectly stems from copyright
law, trademark law and the tort of passing off. However, the
legislature still needs to elaborate upon this unique field of
personality rights. While India awaits a formal legislature
around the use of personality rights, it is evident that use
of rights associated with personality without obtaining prior
consent is better avoided.
CS

Haelan Laboratories Inc. vs. Topps Chewing Gum, Inc., 202 F.2d 866 (2d
Cir. 1953)
20

Countries like France, Spain have legal provisions protecting publicity rights,
personality rights
21
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Under Section 14 of the Trademark
Act, 1999 (“Trademark Act”) if an
application is made for the registration
of a trade mark which falsely indicates
a relationship with any living person or
a person whose death occurred within
twenty years of the date of the application
for registration of the trade mark, the
Registrar may allow the applicant,
before proceeding with the application,
applicant to furnish him with the consent
in writing of such living person or, as the
case may be, of the legal representative
of the deceased person to the connection
appearing on the trademark.

ARTICLE

Data Privacy (GDPR) ushering new
compliance regime
The rapid advancement in technology has enabled creative uses of personal data which has led to need for
strong regulation to ensure safety of privacy data and to act as deterrent for misuse of personal data
information. Further, companies are constantly gaining more data about their employees, customers/clients
and suppliers/vendors. They must ensure that data security and privacy remain a top priority to protect against
costly breaches. The General Data Protection Regulations (GDPR) came into force in the European Union after
it was approved by the EU Parliament. In India, we have the Personal Data Protection Bill, 2019, which is
poised to become law soon. The multi-fold compliances obligated under the emerging Data Privacy and
Protection regime offer significant opportunities to the CS in employment as well in practice.
every business carries huge past data of the customers,
vendors and employees. The multiple compliance obligations
which included making past data compliant as well as future
data ready for compliance, led to opening of tremendous
business as well as employment opportunities, across the
world. In this article, an attempt is made to cover salient
features of GDPR, status of privacy laws in Indian context,
with focus on opportunities for compliance professionals,
which are likely to emerge soon.

Atul Juvle, FCS
General Counsel & Company Secretary
Schindler India Private Limited
Mumbai
atul.juvle@schindler.com

H

uge momentum was created all across the world on 25th
May, 2018. This was perhaps the biggest news, in recent
times, before COVID-19, when the General Data Protection
Regulations (GDPR) came into force in European Union (EU).
There were multiple reasons for this momentum. Firstly, it was
recognised that protection of personal information, should be
given paramount importance due to multiple creative usages
of the personal data, which is emerging over recent times.
Secondly, businesses have to consider taking cognisance of
their transparency and compliance obligations with respect
to use of personal data collected by them. Thirdly, all took
it seriously because fines proposed were similar in line with
Anti-trust legislations - 20 million Euros or 4% percent of
the global turnover, whichever is higher. Fourthly, it created
tremendous opportunities for many, including compliance
and legal professionals across the world, as the compliance
was mandatory to everyone in EU and also to others based
outside EU, who were in business of supplying goods /
services to EU citizen and also who were monitoring the
behaviour of EU citizens.
The GDPR 2018, was not launched overnight. The Directives
were in existence for more than two decades. The revised
version of GDPR was launched in April, 2016, with two
years of moratorium, to businesses to develop capabilities
to comply. But still a lot remained to be done to strengthen
compliances, as they were with the challenges of the current
data making compliant and setting up the systems for taking
care of future compliances. As a practice across the world,
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Some of the important provisions of GDPR are briefly
explained below:
1.

Applicability: It has two aspects viz. first one it offers
protection to ‘personal data’ of natural person and it
covers any information relating to an identifiable natural
person, who can be directly or indirectly identified or by
reference to an identifier. Secondly this was limited to
natural persons who are EU citizens.

2.

Territorial Scope: The GDPR applies to processing
carried out by organisations operating within the EU. It
also applies to organisations outside the EU that offer
goods or services to individuals in the EU or monitors their
personal behaviors. So territorial scope goes beyond
boundaries.

3.

Four important characters : There are four important
characters of the GDPR, which are discussed below: (i)

Data Subject: He / She is a natural person whose
data is collected and processed. To qualify as a data
subject, it is necessary that from the data, the person
is identifiable.

(ii) Data controller:
He / She is the party which
determines the purposes for which data is
collected and the manner in which personal data is
processed. It can do this either on its own or jointly
or in collaboration or agreement with the other
organisations. This means that the data controller
exercises overall control over the ‘why’ and the ‘how’
of a data processing activity. The Data controller is
responsible for implementing appropriate technical
and organisational measures to ensure and to
demonstrate that its processing activities are
compliant with the requirements of the GDPR. These
CHARTERED SECRETARY

Data Privacy (GDPR) ushering new compliance regime
it was collected, excluding the exceptions allowed
under the regulations.
(iii) Data minimisation: The data collected and
processed should not be held or used further unless,
the processing is essential for reasons that were
clearly stated in advance to support data privacy. In
the GDPR, this is defined as data collection should
be adequate and relavant.

(iii) Data Processor: He / She is the party who
processes the data collected. The processor must
ensure that any personal data that it processes is
kept confidential. The contract between the controller
and the processor must require the processor to
ensure that all persons authorised to process the
personal data are under an appropriate obligation
of confidentiality. It is possible that Data Controller
and Data processor can be the same person or two
different departments of the same company.
(iv) Data Protection Officer (DPO):
The GDPR
introduced an obligation on corporates, who are
public authorities or who carry out certain types of
data processing activities to appoint a DPO. He /
She assists in the monitoring of internal compliances,
informs and advises on data protection obligations,
provides advice regarding data protection impact
assessments and acts as a contact point for data
subjects and the supervising authority. The DPO
must be an independent person, expert in data
protection, adequately resourced and report to the
highest management level. A DPO can be an existing
employee or externally appointed person. In some
cases, several organizations can appoint a single
DPO between them. He / She is the person who is
responsible to ensure the compliance applicable
under the GDPR. The primary role of the DPO is to
ensure that the organisation processes the personal
data of its staff, customers, or received from any
other individuals (also referred to as data subjects) in
compliance with the applicable data protection rules.

(iv) Accuracy: Personal data needs to be accurate.
The GDPR states that “every reasonable step must
be taken” to erase or rectify data that is inaccurate or
incomplete. Individuals have the right to request that
inaccurate or incomplete data be erased or rectified
within 30 days.
(v) Storage limitation: The principle that personal data
must be kept in a form that permits identification of
data subjects for no longer than is necessary for the
purposes for which the personal data is processed.
(vi) Integrity and confidentiality (security): It’s an
obligation to ensure appropriate security measures
are in place to protect the personal data. This is the
‘integrity and confidentiality’ principle of the GDPR –
also known as the security principle.
(vii) Accountability: There is responsibility for complying
with the GDPR, which should be reflected in the ability
to demonstrate related compliances. This makes it
necessary to put in place appropriate technical and
organisational measures to meet the requirements of
accountability.
5.

Personal Data: Any information which can be related to
an identified or identifiable natural person, is personal
data. The data subjects are identifiable if they can be
directly or indirectly identified, especially by reference to
an identifier such as a name, an identification number,
location data, an online identifier or one of several
special characteristics, which expresses the physical,
physiological, genetic, mental, commercial, cultural or
social identity of these natural persons. In practice, these
also include all data which are or can be assigned to a
person in any kind. For example, the telephone, credit
card or personnel number of a person, account data,
number plate of car/two wheeler, appearance, customer
number or address are all personal data.

6.

Sensitive Personal Data (SPD): Some of the personal
data is considered and categorised as ‘sensitive’
and is subject to specific processing conditions when
it is related to: revealing racial or ethnic origin, political
opinions, religious or philosophical beliefs; health-related
data; information concerning a person’s sex life or sexual
orientation. The breach of the SPD is considered serious
violation.

7.

Free Consent: Consent must be freely given (not under
any force), specific (purpose), informed and unambiguous
(clear) indication of the data subject’s wishes by which
He / She, by a statement or by a clear affirmative action,
signifies agreement to the processing of personal data

The GDPR applies to processing carried
out by organisations operating within
the EU. It also applies to organisations
outside the EU that offer goods or
services to individuals in the EU or
monitors their personal behaviors. So
territorial scope goes beyond boundaries.
4.

Seven key principles: The GDPR provisions are built up
on seven key principle. These are discussed below: (i)

Lawfulness, fairness and transparency: The Data
must be collected lawfully and in transparent manner.
In the GDPR Articles, consent is mentioned first, as a
legal basis for the lawfulness of processing personal
data. Consent means that the data subject has given
consent for a personal data processing activity for
one or more specific purpose.

(ii) Purpose limitation: This principle is related to the
processing of personal data. It relates closely to the
first principle of lawfulness, fairness and transparency.
The data to be used only for the purposes for which
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measures include formulating and implementing an
appropriate privacy policy and is the principal party
for data collection responsibilities. The controller is
the person who is authorised and responsible to take
decision on processing of the personal data.
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Data Privacy (GDPR) ushering new compliance regime
disclosure of, or access to, personal data. Importantly,
it covers accidental breach also. A data breach occurs
when the data for which the company / organisation is
responsible suffers a security incident resulting in a breach
of confidentiality, availability or integrity. If that occurs, and
it is likely that the breach poses a risk to an individual’s
rights and freedoms, the company / organisation must
notify the supervisory authority without undue delay and
maximum within 72 hours after having become aware
of the breach. If the company / organisation is a data
processor it must notify every data breach to the data
controller.

relating to him or her. The consent needs to be renewed
every two years. The data subject must be also informed
about the grievance officer and his contact details.
8.

9.

Right to erase or to be forgotten: The right to erasure is
also known as ‘the right to be forgotten’. This right arises
from principle of accuracy. Individuals can make a request
for erasure verbally or in writing. The time limit to comply
with the request is 30 days. Additional time of 60 days
with the permission from authorities is granted to comply
with the request, for justifiable reasons. However, GDPR
recognises valid practical and legal exceptions and hence
this right is not absolute. Regulations have made provision
for certain exceptions.
Data Portability: The right to data portability allows
individuals to obtain and reuse their personal data for their
own purposes across different services. It allows them to
move, copy or transfer personal data easily from one IT
environment to another in a safe and secure way, without
affecting its usability. This is an obligation. It is necessary
to comply with the request in reasonable time.

If the data breach poses a high risk to individuals
affected, then they should also be informed, unless
there are effective technical and organisational protection
measures that have been put in place, or other measures
that ensure that the risk is no longer likely to materialise.
12. Fines & Penalties: There are two sets of fines. For
violations of certain articles up to 10 million Euros or 2%
of the global turnover, whichever is higher. Higher set of
fines for violations of certain articles up to 20 million Euros
or 4% of their total global turnover of the preceding fiscal
year, whichever is higher.
Post enforcement of GDPR, many countries have come out
with similar kind of regulations, protecting personal data and
privacy of their citizens. GDPR has extra territorial reach,
it applies to companies in India, which supplies goods &
services to citizens of EU or who are involved in processing
of their data. Looking at the violations and fines awarded in
last two years, there is no doubt that similar trend is likely to
follow, once the PDP bill becomes law in India and corporates
may have to take privacy compliance more seriously.

10. Data Protection Impact Assessment (DPIA): The DPIA
is a process to identify and minimise the data protection
breach risks. It’s advisable to do a DPIA for processing
that is likely to result in a high risk to individuals’ data.
This includes some specified types of processing. Here,
screening checklists can help in deciding when to do a
DPIA. It is also good practice to do a DPIA for any other
major project which requires the processing of personal
data. It must be ensured that the DPIA should invariably
describe the nature, scope, context and purposes of
the processing; assess necessity, proportionality and
compliance measures; identify and assess risks to
individuals; and identify any additional measures to
mitigate those risks. To assess the level of risk, both
in terms of likelihood and the severity of any impact on
individuals must be considered. High risk could result
from either a high probability of some harm, or a lower
possibility of serious harm. Data protection officer (if
there is one) must be consulted in DPIA. Assistance of
a processor may also be taken. If a high risk is identified
which cannot be mitigated, the Regulator must be
consulted before starting the processing.

It would be of interest to take a quick look at Indian history
of Privacy right. Till August, 2017, India was opposite to
EU where privacy is considered as a legal right. Even the
judicial decisions in India, till that date, respected privacy as
a personal right, but as a restricted right and not an absolute
right. However, thanks to the unanimous judgment delivered
by nine members Judges Bench of the Supreme Court in
Justice K.S. Puttaswamy vs. Union of India, affirming
that the Constitution of India guarantees to each individual
a fundamental right to privacy. This changed the concept
of privacy in India. The committee of experts under the
Chairmanship of Justice B. N. Srikrishna was set up to review
the subject further, which submitted its report in 2018. After
discussion and debate, this report was converted into Data
Privacy Bill (PDP Bill) of 379 of 2019. Now this bill is poised to
become law soon. At present, the data information privacy is
protected under the Information Technology Act, 2000 (“the IT
Act”) and the Information Technology (Reasonable Security
Practices and Procedures and Sensitive Personal Data or
Information) Rules 2011(“SPDI Rules”) notified under the IT
Act. The misconception is these provisions are applicable
only to IT companies or the companies whose main business
is to process personal data. But, these rules are applicable
to all the corporates, which not only includes Banking and
Insurance companies but also majority of the companies.

11. Data Breach & related Compliance: A personal data
breach is a breach of security leading to the accidental
or unlawful destruction, loss, alteration, unauthorised

Barring a few, the majority provisions of PDP Bill are like
GDPR, including fines and penalties. It would be worthwhile
to try to focus on the opening of professional opportunities
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The right to data portability allows
individuals to obtain and reuse their
personal data for their own purposes
across different services. It allows them
to move, copy or transfer personal data
easily from one IT environment to another
in a safe and secure way, without affecting
its usability. This is an obligation. It is
necessary to comply with the request in
reasonable time.
in new privacy compliance regime. The PDP bill, whenever
it becomes law, will be applicable to all the corporates. It will
be prudent for the businesses to take up privacy compliances
seriously, considering the steep penalties proposed for
violations. The privacy awareness in India is emerging and
has reached a reasonable maturity. The fines proposed for
individual violations can act as a reasonable deterrent and
the data subjects will be more than happy to enforce their
rights. Looking at this, there is no doubt, that the PDP law
is expected to open numerous, multiple direct / indirect
professional opportunities in legal and compliance field,
some of them are listed below:
CHARTERED SECRETARY

Employment

Professional services

Data Protection officer

External Data Protection
officer
Gap Assessment audit
Compliance Data processor

Data Controller
Data Processing dept –
employee / head
Internal Data privacy auditor
Training
Grievance officer
Internal handling of legal
issues arising out of
compliances/incidents, if any
Second level employment
opportunities

Impact assessment auditor
Training
Implementation Advisor
Advisory on Incidents
handling
Litigation handlingRegulatory / Individual
ADR- Arbitrator
ADR- Mediator

From the perspective of CS professionals, be it in employment
or in practice, it can be a golden opportunity to pursue focus
on emerging privacy compliance regime. Here it needs to
be stressed that the key is knowledge of privacy laws, with
interpretation competence and compliance experience, can be
the basis for entering this new area of promising and enriching
professional opportunities.
CS
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ICSI National Conference of
Practising Company Secretaries
&
PCS Day

Reminiscing Golden Years
(1999-2020)
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GLORIOUS JOURNEY OF ICSI

Glimpses of ICSI PCS Conference

1st PCS Conference held
on August 27-28, 1999 at
Hyderabad on Theme “Gearing
Up for the new challenges to
the Profession”

2nd PCS Conference held on April
28 – 29, 2000 at Pune on Theme
“Corporate Restructuring – Role of a
Professional”
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6th PCS Conference held on May
28-29, 2004 at Kolkata on Theme
“Profession
of
Company
Secretaries in Practice –
Managing
Excellence
in
Competitive Environment”
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5th PCS Conference held on May
24-25, 2003 at Bangalore on
Theme “Practising Company
Secretaries - a Focus on the
Road Ahead”

GLORIOUS JOURNEY OF ICSI

7th PCS Conference held on
April 16-17, 2005 at Mount
Abu on Theme “Calibrating
Competencies for Professional
Excellence”

8th PCS Conference held on December
14-15, 2007 at Bangalore on Theme
“Embracing Winning Strategies”
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10th PCS Conference held on
10th July 31 – August 01, 2009
at Pune on Theme “Profession
of Company Secretaries –
Surging Ahead”
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GLORIOUS JOURNEY OF ICSI

9th PCS Conference held
on August 29-30, 2008 at
Bhubaneswar on Theme “Be
The Change You Want To
Become”

GLORIOUS JOURNEY OF ICSI

11th PCS Conference held
on April 30 & May 01, 2010
at Chandigarh on Theme
“Spread Wings To Reach New
Horizons”.

12th PCS Conference held on July 14-15-16, 2011 at ooty on Theme “PCS: Strategic Options in The New Decade”
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14th PCS Conference held on
July 19-20, 2013 at Kolkata
on Theme “Integrating
Growth, Governance and
Challenges Beyond”
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GLORIOUS JOURNEY OF ICSI

13th PCS Conference held on May 25-26, 2013 at Srinagar on Theme “Emerging Trends & Opportunities – Preparedness
For PCS”

GLORIOUS JOURNEY OF ICSI

15th PCS Conference held on
June 27-28, 2014 at Mumbai on
Theme “PCS: The Facilitator
for Corporate Growth”

16th PCS Conference
held on August 13-14,
2015 at Kochi on Theme
“PCS – Calibrating
Competence
For
Achieving Excellence”
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18th PCS Conference held on June 24-25, 2017 at
Shillong on Theme “Enterprising India – Role of
Professionals in New Age India”
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GLORIOUS JOURNEY OF ICSI

17th PCS Conference held on
August 12-13, 2016 at Kasauli
on Theme “PCS @ Startup –
Accelerate – Outpace”

GLORIOUS JOURNEY OF ICSI
19th PCS Conference held on May 18- 19, 2018 at Mumbai on Theme “PCS – A Value Driven Professional”
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GLORIOUS JOURNEY OF ICSI
20th PCS Conference held on
July 5-6, 2019 at Bangalore
on
Theme
“Expanding
Dynamics of Professional
Excellence”
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GLORIOUS JOURNEY OF ICSI

15th JUNE, 2018

Glimpses of ICSI PCS Day
Celebrations (2016-2020)
PCS DAY CELEBRATION HELD IN JUNE, 2016

PCS DAY CELEBRATION HELD IN JUNE, 2017

PCS DAY CELEBRATION HELD IN JUNE, 2018

PCS DAY CELEBRATION HELD IN JUNE, 2019
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PCS DAY CELEBRATION HELD IN JUNE, 2020
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n MAHARASHTRA STATE MINING CORPORATION v. SUNIL [SC]
n RAJENDRA BHAI PANCHAL v. JAY MANAK STEELS PVT LTD & ANR [NCLAT]
n UMESH SARAF SUSPENDED DIRECTOR v. TECH INDIA ENGINEERS PVT LTD [NCLAT]
n INDIAN LAMINATE MANUFACTURERS ASSOCIATION v. SACHIN CHEMICALS & ORS [CCI]
n XYZ v. HINDALCO INDUSTRIES LTD & ORS [CCI]
n MAGMA FINCORP LTD v. RAJESH KUMAR TIWARI [SC]
n CHANDRASEKHAR v. THE STATE OF JHARKHAND & ORS [JHR]
n GUJARAT MAZDOOR SABHA v. THE STATE OF GUJARAT [SC]
n RAJASTHAN STATE ROAD DEVELOPMENT AND CONSTRUCTION CORPORATION LTD v. PIYUSH KANT SHARMA [SC]
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Corporate
Laws
Landmark Judgement

LMJ 11:11:2020
MAHARASHTRA STATE MINING CORPORATION v. SUNIL
[SC]
Civil Appeal No. 2228 of 2006
Ruma Pal, Dalveer Bhandari & Markandey Katju, JJ.
[Decided on 24/04/2006]
Equivalent citations: (2008) 142 Comp Cas 421; (2006]
76 CLA 145
Companies Act, 1956- powers of board of directorsratification of action taken by MD- whether valid – Held,Yes.

Brief facts:
The respondent was employed by the appellant. The order of
dismissal was passed by the Managing Director. Challenging
the order of dismissal, the respondent filed a writ petition
before the Nagpur Bench of the Bombay High Court. While
the writ petition was pending, the Board of Directors of the
appellant Corporation passed a resolution ratifying the action
taken by the Managing Director in respect of the disciplinary
action against the respondent and also empowering the
Managing Director to take decisions in respect of the officers
and staff in the grade of pay the maximum of which did not
exceed Rs. 4,700/-p.m. Prior to this resolution the Managing
Director had powers only in respect of those posts where the
maximum pay did not exceed Rs. 1,800/- p.m. Admittedly, the
respondent at the relevant time was drawing more than Rs.
1,800/- p.m. Therefore when the Managing Director issued the
order dismissing the respondent, he was incompetent to do
so. The High Court allowed the petition and the management
has challenged the decision before the Supreme Court.
The issue before the Supreme Court was whether the Board
of directors could ratify an action, which was taken without
authority, at a later stage and if taken whether the ratified
action stands valid?

Decision: Appeal allowed.

Reason:

Before us learned counsel appearing on behalf of the
appellant has submitted that the High Court’s decision was
contrary to the decisions of this Court in Parmeshwari Prasad
Gupta v. Union of India (1973) 2 SCC 543 and High Court
of Judicature for Rajasthan v. P.P. Singh & Anr. (2003) 4
SCC 239. The respondent on the other hand submitted that
the resolution of the Board was subsequent to the order of
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dismissal and, therefore, could not operate retrospectively.
The respondent relied upon the decision in Krishna Kumar V.
Divisional Assistant Electrical Engineer (1979) 4 SCC 289 in
support of this contention.
The High Court was right when it held that an act by a legally
incompetent authority is invalid. But it was entirely wrong
in holding that such an invalid act cannot be subsequently
‘rectified’ by ratification of the competent authority. Ratification
by definition means the making valid of an act already done.
The principle is derived from the Latin maxim ‘Rati habitio
priori mandato aequiparatur’ namely ‘ a subsequent ratification
of an act is equivalent to a prior authority to perform such
act’. Therefore ratification assumes an invalid act which is
retrospectively validated.
In Parmeshwari Prasad Gupta, the services of the General
Manager of a company had been terminated by the Chairman
of the Board of Directors pursuant to a resolution taken by the
Board at a meeting. It was not disputed that that meeting had
been improperly held and consequently the resolution passed
terminating the services of the General Manager was invalid.
However, a subsequent meeting had been held by the Board
of Directors affirming the earlier resolution. The subsequent
meeting had been properly convened. The Court held:
“Even if it be assumed that the telegram and the letter
terminating the services of the appellant by the Chairman was
in pursuance to the invalid resolution of the Board of Directors
passed on December 16, 1953 to terminate his services, it
would not follow that the action of the Chairman could not
be ratified in a regularly convened meeting of the Board of
Directors. The point is that even assuming that the Chairman
was not legally authorized to terminate the services of the
appellant, he was acting on behalf of the Company in doing
so, because, he purported to act in pursuance of the invalid
resolution. Therefore, it was open to a regularly constituted
meeting of the Board of Directors to ratify that action which,
though unauthorized, was done on behalf of the Company.
Ratification would always relate back to the date of the act
ratified and so it must be held that the services of the appellant
were validly terminated on December 17, 1953”.
The view expressed has been recently approved in the case of
High Court of Judicature for Rajasthan V. P.P. Singh (supra).
The same view has been expressed in several cases in other
jurisdictions. Thus in Hartman vs. Hornsby (142 Mo 368,
44 SW 242, 244) it was said “Ratification’” in the approval
by act, word, or conduct, of that which was attempted (of
accomplishment), but which was improperly or unauthorized
performed in the first instance”.
In the present case, the Managing Director’s order dismissing
the respondent from the service was admittedly ratified by
the Board of Directors on 20th February 1991, and the Board
of Directors unquestionably had the power to terminate the
services of the respondent. On the basis of the authorities
noted, it must follow that since the order of the Managing
Director had been ratified by the Board of Directors such
ratification related back to the date of the order and validated it.
Reliance on the decision in Krishna Kumar V. Divisional
Assistant Electrical Engineer (1979) 4 SCC 289 by the
respondent is misplaced. In that case, the appellant had been
appointed by the Chief Electrical Engineer, the departmental
CHARTERED SECRETARY

At the Appellate stage, to remove certain lacunae in a
litigant’s record an additional evidence is not to be permitted.
Further, the placing of letters / communications as additional
documents in an Appeal squarely depend upon whether the
same are required to a ‘Tribunal’ to enable it to deliver a
judgement. If the documents sought to be placed on record are
absolutely unnecessary to decide the controversy between
the parties are irrelevant for the issues to be decided, they
cannot be permitted to be received.

That was not a case of ratification but of empowerment
subsequent to the operative date. The case is, therefore,
distinguishable not only on facts but also on the law applicable.
In view of the above, this appeal is allowed, the impugned
judgment and order of the High Court is quashed, and the
dismissal order is upheld. There shall be no order as to costs.

In Law, an ‘Adjudicating Authority’ is safely and surely to
admit the Application, if the ‘debt’ is proved and the default
took place, the only rider being, that the Application must
be complete as per the ingredients of the Court. Before
the ‘Adjudicating Authority’ the Application was filed on
06.04.2018. The outstanding amount was Rs. 9,42,841/as on 22.09.2017 and hence, the Application filed was well
within limitation. Suffice it for this Tribunal to point out that
the impugned order passed by the ‘Adjudicating Authority’
in admitting the application filed by the First Respondent /
‘Operational Creditor’ does not suffer from any material
irregularity or patent illegality in the eye of Law. Resultantly,
the present Appeal fails.

LW 78:11:2020
RAJENDRA BHAI PANCHAL v. JAY MANAK STEELS PVT
LTD & ANR [NCLAT]
Company Appeal (AT) (Insolvency) No. 592 of 2020
M.Venugopal & Shreesha Merla. [Decided on 20/10/2020]
Insolvency and Bankruptcy Code, 2016- CIRP by operational
creditor- application admitted- no reply by corporate debtor
to the demand notice of operational creditor- whether
admission of application tenable- Held,Yes.

Brief facts:
The Appellant has preferred the instant Company Appeal
being dissatisfied with the order dated 03.06.2020 passed
by the ‘Adjudicating Authority’ [NCLT] who had admitted
the application filed by the 1st Respondent / Petitioner /
‘Operational Creditor. The contention of the appellant that
there was pre-existing disputes was rejected while admitting
the petition. Hence, the appellant is before the Tribunal
challenging the order passed by the NCLT.

Decision: Appeal dismissed.

Reason:

In the present case, no reply was issued to the ‘Demand
Notice’ dated 06.04.2018 of the First Respondent /
‘Operational Creditor’ by the ‘Corporate Debtor’ and this is
clearly an adverse circumstance against the Appellant, in the
considered opinion of this Tribunal.
CHARTERED SECRETARY

Also, that the non-realisation of the importance of the
documents due to inadvertence or lack of proper legal
advice would not bring the case within the expression
‘other substantial cause’ under order 41 Rule 27 of the Civil
Procedure Code, as per decision of Haryana State Industrial
Development Corporation v. Cork Manufacturing Company
reported in AIR 2008 SC 56.
One cannot ignore a prime fact in the instant case that in
the invoices raised by the First Respondent / ‘Operational
Creditor’/Petitioner that ‘TDS’ was deducted and that a
part payment of Rs. 17,74,977 was made by the ‘Corporate
Debtor’. As on 22.07.2019, the outstanding sum was Rs.
9,42,841/-.

LW 79:11:2020
UMESH SARAF SUSPENDED DIRECTOR v. TECH INDIA
ENGINEERS PVT LTD [NCLAT]
Company Appeal (AT) (Insolvency) No. 548 of 2020
Bansi Lal, Anant Bijay Singh & Kanthi Narahari. [Decided
on 19/10/2020]
Insolvency and Bankruptcy Code, 2016- CIRP by
operational creditor- application admitted- e-mails
exchanged between parties, indicating existence of
disputes overlooked by NCLT- whether admission of
application tenable- Held, No.

Brief facts:
The present appeal arises against the order of the learned
Adjudicating Authority (NCLT], whereby the Adjudicating
Authority admitted the Application filed by the Respondent
herein. The Adjudicating Authority admitted the Application
on the ground that the Corporate Debtor has not raised any
dispute by giving a suitable reply in pursuance of the Demand
Notice dated 11.04.2019 issued under Section 8(1) of IBC by
the Operational Creditor to the Corporate Debtor.
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head. He was removed from service by the Divisional
Assistant Engineer. The question for determination was
whether the appellant had been removed from the service
by an authority subordinate to that which had appointed
him in violation of Article 311(1) of the Constitution. Having
considered the affidavits filed, the Court came to the
conclusion that the appellant had been removed from the
service by an officer who was subordinate in rank to the
officer by whom he was appointed. The Divisional Assistant
Engineer was, subsequent to the appellant’s appointment,
given the power to make an appointment to the post which
the appellant held. It was urged by the respondent State that
he, therefore, had the power to remove all persons holding
that post. The submission was rejected on the grounds first
that the right under Article 311(1) is vested in an employee
on the date of his appointment and that subsequent
authorization of any subordinate officer would not confer the
power on such subordinate officer to remove the employee.
Secondly, merely because the subordinate officer was vested
with the power to appoint would not make him equal in rank
with the officer making the appointment. In other words, the
Divisional Engineer did not cease to be subordinate to the
Chief Electrical Engineer merely because the latter’s power
to make appointment to the post had been delegated to him.

LEGAL WORLD

Decision: Appeal allowed.

Brief Facts:

Reason:

Heard learned Counsel for the respective parties. Perused
pleadings and citations relied upon by them. After analysing
the pleadings, the only issue fell for consideration is whether
there is existence of dispute prior to issuance of Demand
Notice dated 11.04.2019 or not?
Having gone through the records and the law laid down by the
Hon’ble Supreme Court and the precedents of this Tribunal,
we are of the considered view that the correspondences i.e.,
e-mail/letters show that there is existence of disputes prior to
issuance of Demand Notice.
Exchange of e-mails/correspondences, as referred above,
clearly establishes that there is a pre-existing dispute
between the parties regarding completion of the work and the
Appellant/Corporate Debtor continuously made complaints
regarding non-completion of work and deficiency in services,
thereby loss caused to the Appellant/Corporate Debtor.
Therefore, it is quite clear that there is pre-existing of dispute
regarding completion of the work and the learned Adjudicating
Authority ought not to have admitted the Application under
Section 9 of IBC filed by the Respondent/ Operational Creditor.
Even in the Reply filed by the Appellant/Corporate Debtor
before the learned Adjudicating Authority pursuant to Section
9 Application, it is quite clear that there was sufficient material
produced before the learned Adjudicating Authority and the
learned Adjudicating Authority ought to have considered the
materials placed before it.
We are of the considered view that the learned Adjudicating
Authority should have considered the substantial material
placed before it in its correct perspective and law laid down
by the Hon’ble Supreme Court in this regard, before passing
the Impugned Order dated 04.06.2020 thus committed error.
It is re-iterated that the Code is a beneficial legislation
intended to put the Corporate Debtor on its feet and it is not
a mere money recovery legislation for the Creditors. For the
above reasons, we set aside the Impugned Order.

Competition
Law
LW 80:11:2020
INDIAN LAMINATE MANUFACTURERS ASSOCIATION v.
SACHIN CHEMICALS & ORS [CCI]
Case No. 61 of 2016
A.K. Gupta, Sangeeta Verma & B.S.Bishnoi. [Decided on
08/10/2020]
Competition Act, 2002- cartelisation in Phenol price
fixing - CCI dismisses the charge.
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The Informant has alleged that by forming a cartel, the
importers of Phenol ‘artificially jacked up’ Phenol prices from
around INR 60 per kg to almost double, i.e. around INR 115
per kg during the period January 2016-March 2016, i.e. about
90% increase in few days. It has been further stated that due
to the alleged cartelization by Phenol importers in January,
February and March 2016, decorative laminate manufacturers
were compelled to buy phenol at higher prices and as a result
a few decorative laminate manufacturers were contemplating
shutting down their businesses. It is also averred that cartel
members increased the prices by spreading rumours that
there was a shortage of Phenol, thereby, prompting laminate
manufacturers to rush into enquiries to a limited number of
suppliers for purchasing Phenol. As per the Informant, the
rates being quoted by each supplier were in very narrow
range as per the cartel directive. The Informant has also
alleged that the OPs abused their dominant position in the
entire Phenol market of India.

Decision: Dismissed.

Reason:

Considering all the material available on record, the
Commission is of the view that the following issues need to
be determined in the instant matter:
Issue No. 1: Whether there was an upward movement in
domestic prices of Phenol during January-March 2016 and/
or downward movement during April-May 2016 as alleged by
the Informant?
Regarding issue no. 1, the Commission notes that the DG
has examined the data pertaining to import of phenol in India
during the alleged cartel period (January- June 2016) and
also six months prior as well as six months subsequent to
this period. Thus, the DG has collected and analysed phenol
import and sales data for eighteen months, i.e. from July 2015
to December 2016 and termed this as the relevant period. The
Commission notes that DG did not examine one of the OPs
as it was reported to be under liquidation and further notes
that having considered the quantity of phenol imported by the
remaining 18 OPs, (refer Table A at para 25) the DG also did
not examine the 6 OPs which taken together accounted for
less than five percent of the total phenol imported by all the
18 OPs taken together. Therefore, the DG proceeded to carry
out economic analysis on the data collected with respect to
the remaining 12 OPs during the alleged cartel period and
also the pre- and post- alleged cartel period.
With regard to the contention of the Informant that domestic
phenol prices fell in subsequent months, i.e. April and May
2016, in the domestic market, the Commission notes that
in the month of April 2016, the international prices further
increased but the domestic prices declined, whereas both
the domestic and international prices increased in May 2016.
The Commission observes that, as such, the assertion of the
Informant is not borne out. However, the Commission further
observes that domestic phenol prices prevailing during AprilMay 2016 were lower than those in March 2016.
CHARTERED SECRETARY

LW 81:11:2020

The Commission notes the high correlation in prices of
some of the OPs during the period from January to March
2016, and the justification given that it was on account of
strong competition in the market as they were all subject to
similar demand-supply conditions, which may explain the
synchronous response in terms of price changes. In this
regard, the Commission notes that the indication of price
parallelism per se does not amount to collusion between
the parties. It is well known in economic theory that ‘price
parallelism’, ‘conscious parallelism’ and ‘collusive parallelism’
can theoretically overlap. However, conscious parallelism
is viewed as insufficient for a determination that firms were
engaged in concerted action as their pricing behaviour can
be on their entirely independent action or based on their
individual response to the economic conditions that may
plausibly explain the price parallelism. The Commission notes
that the DG examined the email dumps and call records of
the OPs and did not find any cogent evidence in support of
the allegation that the OPs colluded to fix prices of phenol
during the alleged cartel period. The Commission observes
that this is a case where no evidence of meeting of minds or
an agreement has been forthcoming despite an investigation
into the matter.

A.K. Gupta, Sangeeta Verma & B.S.Bishnoi. [Decided on
08/10/2020]

The Commission is cognizant of the fact that high phenol
prices during February-March 2016, coupled with the fact
that the importers, trader and brokers of phenol used to meet,
though purportedly infrequently, does tend to raise some
suspicion, but in the absence of any corroborative evidence,
in the facts and circumstances of this case, these OPs cannot
be condemned of having indulged in an anti-competitive
conduct of forming a cartel and violating provisions of Section
3 of the Act.
In the present case, there is no corroborative evidence of
anti-competitive agreement or arrangement amongst the
OPs investigated by the DG. Even though the DG found
certain correlation in the prices of some of the OPs during
the alleged cartel period, the investigation does not bring
out that the same was an outcome of collusion. Though
the DG also found instances of meetings of the OPs, the
communication evidence unearthed by the investigation
pertains to a subsequent period and is further lacking in
evidence of discussions having taken place relating to price
fixation. In the facts and circumstances of the present case,
there is lack of material to show any collusion on the part of
the OPs and the Commission, thus, concludes that it cannot
be established that the OPs have acted in contravention of
the provisions of Section 3(3) (a) read with Section 3(1) of
the Act. The Commission is thus of the view that no case
of contravention of Sections 3(3) (a) read with Section 3(1)
of the Act is made out in the present case. Accordingly, the
matter is ordered to be closed.
CHARTERED SECRETARY

XYZ v. HINDALCO INDUSTRIES LTD & ORS [CCI]
Case No. 18 of 2020

Competition Act, 2002- cartelisation of certain copper
products - CCI dismisses the charge.

Brief facts:		
The Informant is stated to be an advocate registered with Bar
Council of India and has sought confidentiality on its identity
by filing an application under Regulation 35 of the Competition
Commission of India (General) Regulations, 2009. As per the
averments in the application, the Informant came to know
about cartelisation by the OPs in the copper market through
‘informed’ and ‘credible’ sources.
The present Information has been filed by the Informant
against the OPs alleging inter alia cartelisation in determining
prices of certain copper products in India, sharing the market
of certain copper products by way of allocation of customers
and engaging in bid rigging/ collusive bidding.

Decision: Dismissed.

Reason:
In this regard, it is observed that the gravamen of the
Informant pertains to the OPs charging identical processing
costs (premium) for conversion of copper concentrate into
various saleable product such as copper cathodes and
copper rods; month after month, year after year despite
differences in terms of capacities, sources and cost of raw
material (copper concentrate), other input/ factor costs like
employees, electricity, interest, etc.
To assess the allegations of price cartelization in terms of
additional charges for copper products between the OPs,
as averred in the Information, the Commission notes that
mere price parallelism in itself is not sufficient to order probe
in the absence of any other material on record wherefrom
collusion or concert between the OPs can be inferred.
In the instant case, as noted above, despite grant of
opportunity, the Informant has not been able to substantiate
the allegations made in the Information by providing the
relevant details. There is nothing on record to infer that prices
disclosed in the price circulars were a result of concerted
action or as a result of meeting of minds by and between
the parties.
Though the Informant has alleged that the Chief Marketing
Officers of the OPs communicate with each other frequently
to set the price and also to decide on the time to mutually
revise the price by way of price circulars, and all of these
discussions/ agreements were ultimately captured on ‘excel
sheets’ maintained by both the OPs, the Informant has not
been able to place or show on record any evidence in terms
of communication or excel sheets to support such assertions
even after having been an opportunity by the Commission. In
NOVEMBER 2020 |
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Issue No. 2: If Answer to Issue No. 1 is affirmative, whether
the upward movement in domestic prices of phenol during
the period January-March 2016 and/ or downward movement
during April-May 2016 was the outcome of the concerted
action on the part of the OPs?

LEGAL WORLD

fact, the Informant has not even revealed the names of the
purported sources to the Commission. In such circumstances,
the Commission is not inclined to order an investigation based
on such wild allegations of the Informant which are stated to
be based on ‘credible’ and ‘informed’ sources, the identities
whereof have not been even disclosed in the Information or
otherwise to the Commission.
In fact, with regard to the allegations pertaining to collusion
in fixing of freight charges, it is observed from the Information
itself that freight charges are another component of the cost
and buyers of copper products can also use their own vehicles
for transportation of copper products from the manufacturers’
warehouse/ godowns/ depots thereby indicating that buyers
have the option with respect to transportation of copper
products.
Thus, no case of contravention of the provisions of Section
3(3) (a) of the Act read with Section 3(1) thereof is made out
as the allegations suggesting collusion between the OPs
in determining prices of different copper products remain
unsubstantiated.
With respect to allocation of customers by and between
the OPs, it is observed that the Informant has not placed
on record any document to support the allegation that the
OPs have their own exclusive buyers. Neither the Informant
has placed any document suggesting that the OPs do not
supply or have refused to supply the products to each other’s
customers, who themselves are significant players in the
downstream markets and nothing has been brought on
record suggesting that such customers have any grievance
in this regard either. Lastly, the Commission observes that
there can be multiple business factors for a buyer to continue
to purchase the product from a particular supplier and in the
absence of any material indicating allocation, it is futile to
dilate any further on this aspect. The Commission is satisfied
that no case of violation of the provisions of Section 3(3)
(c) of the Act read with Section 3(1) thereof is made out on
this count as well.
Coming to the allegations of bid rigging by the OPs in
respect of the various tenders floated by Indian Ordnance
Factories, the Commission again notes that, in the absence
of any material showing even prima facie concert or specific
averment as to collusion, it is neither feasible nor desirable
to embark upon any roving probe in respect of the tenders
which are stated to have been concluded as early as July
2010 to August 2017. It cannot be gainsaid that the regulatory
resources have to be optimally deployed so as to prioritise
the enforcement task. Such open-ended bald allegations
in an omnibus manner does not further the public cause.
Resultantly, the Commission holds that there is nothing on
record to indicate contravention of the provisions of Section
3(3) (d) of the Act read with Section 3(1) thereof on this
ground as well.
In view of the foregoing, the Commission is of the
considered opinion that the Informant has not been able to
substantiate the allegations made in the Information and
as such the Commission finds no case of contravention
of the provisions of Section 3 of the Act against the OPs
in the instant case. The matter is, thus, ordered to be
closed forthwith in terms of the provisions of Section 26(2)
of the Act.
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LW 82:11:2020
MAGMA FINCORP LTD v. RAJESH KUMAR TIWARI [SC]
Civil Appeal No. 5622 of 2019 @ SLP (C) No. 33720 of
2018
Dr. Chandrachud & Indira Banerjee, JJ. [Decided on
01/10/2020]
Consumer Protection Act,1986- financing of vehicledefault by borrower- financial took repossession of
vehicle- no notice issued- whether possession taken of
vehicle valid-Held, Yes.

Brief facts:		
This appeal is against an order passed by the National
Consumer Disputes Redressal Commission [hereinafter
referred to as the ‘National Commission’], dismissing Revision
Petition filed by the Appellant Financier and directed the
Financier to pay Rs. 2,23,335/- to the Complainant, along
with interest at 10% per annum, Rs 10,000/- towards physical
and mental injury and Rs 1000/- as litigation expenses. It was
not in dispute that the Complainant defaulted in payment of
instalments. The concurrent factual findings of the District
Forum, the State Commission and the National Commission,
was that the Financier took possession of the vehicle
without notice.

Decision: Appeal allowed.

Reason:

The question raised by the Financier in this appeal, that is,
whether the Financier is the real owner of the vehicle, which
is the subject of a Hire Purchase Agreement, has to be
answered in the affirmative in view of the law enunciated by
this Court in Haranjit Singh Chadha (supra), K.L. Johar & Co.
(supra) and Anup Sarmah (supra). The Financier being the
owner of the vehicle which is the subject of a Hire Purchase
Agreement, there can be no impediment to the Financier
taking possession of the vehicle when the hirer does not
make payment of instalments/hire charges in terms of the
Hire Purchase Agreement. However, such repossession
cannot be taken by recourse to physical violence, assault
and/or criminal intimidation. Nor can such possession be
taken by engaging gangsters, goons and musclemen as so
called Recovery Agents.
Whether the service of proper notice on the hirer would be
necessary for repossession of a vehicle, which is the subject
matter of a Hire Purchase Agreement, would depend on
the terms and conditions of the Hire Purchase Agreement,
some of which may stand modified by the course of conduct
of the parties. If the hire purchase agreement provides for
notice on the hirer before repossession, such notice would be
mandatory. Notice may also be necessary, if a requirement
to give notice is implicit in the agreement from the course of
conduct of the parties.
If the hirer commits breaches of the conditions of a hire
purchase agreement which expressly provides for immediate
CHARTERED SECRETARY

In a case where the requirement to serve notice before
repossession is implicit in the hire purchase agreement, nonservice of proper notice would tantamount to deficiency of
service for breach of the hire purchase agreement giving rise
to a claim in damages. The Complainant consumer would be
entitled to compensatory damages, based on an assessment
of the loss caused to the complainant by reason of the
omission to give notice. Where there is no evidence of any
loss to the hirer by reason of omission to give notice, nominal
damages may be awarded.
A forum constituted under the Consumer Protection Act has,
as observed above, the power to award punitive damages.
Punitive damages should, however, be granted only in
exceptional circumstances, where the action of the Financier
is so reprehensible that punishment is warranted. To cite an
example, where a Financier erroneously and/or wrongfully
invokes the power to repossess without notice to the hirer,
causing thereby extensive pecuniary loss to the hirer or loss of
goodwill and repute, a forum constituted under the Consumer
Protection Act may award punitive damages.
In the instant case, there is no evidence of any loss suffered
by the complainant by reason of non-receipt of notice.
Admittedly, several instalments, remained unpaid. After
repossession the complainant contacted the Financier and
was informed of the reasons for the repossession. He only
made an offer to pay outstanding instalments and gave an
assurance to pay future instalments in time. If the Financier
was not agreeable to accept the offer, the Financier was
within its rights under the hire purchase agreement. This is
not a case where payment had been tendered by the hirer but
not accepted by the Financier/lender. The Complainant had
not tendered payment.
The Financier admittedly paid Rs.3,15,000/- for acquisition
of the vehicle, out of which the Financier had been able to
realize Rs.1,19,000/- inclusive of all charges. There was
depreciation in the value of the vehicle by reason of usage
by the Complainant, for about a year. The District Forum did
not even notionally assess the depreciation in the value of
the vehicle.
CHARTERED SECRETARY

The District Forum was not justified in directing the Financier
to pay the Complainant Rs.2,23,335/- being the entire amount
paid by the Complainant to the Financier from the inception
as well as the payment of Rs.1,04,000/- made by the
Complainant to the dealer along with damage of Rs.10,000/and litigation costs of Rs.1,000/- after the Complainant had
held and used the vehicle for almost a year. The Complainant,
admittedly a defaulter, has in effect, been allowed free use
of the vehicle for about a year, plus damages, for an error
in the notice of repossession, without considering the
prejudice, if any, caused to the complainant by the error and
consequential non receipt of the notice, and without making
any assessment of the loss, if at all, to the Complainant by
reason of the error/omission.
For the reasons discussed above, the impugned orders of the
National Commission, the State Commission and the District
Forum, under the Consumer Protection Act, 1986 cannot be
sustained and the same are set aside.
The appeal is accordingly allowed. The Financier shall,
however, pay a composite sum of Rs.15,000/- to the
Complainant towards damages for ‘deficiency’ in service and
costs for omission to give the Complainant a proper notice
before taking repossession of the vehicle.

Industrial &
Labour Laws
LW 83:11:2020
CHANDRASEKHAR v. THE STATE OF JHARKHAND & ORS
[JHR]
W.P. (S) No. 1832 of 2020
Sanjay Kumar Dwivedi, J. [Decided on 06/10/2020]
Consultantcontractual
employmentservices
terminated – one months’ notice not given- whether
termination illegal-Held, No.

Brief facts:		
The petitioner has preferred this writ petition for quashing the
order dated 23.06.2020 whereby the service of the petitioner
has been terminated. The Jharkhand State Aarogya Society
for the implementation of the project namely, “Aayushman
Bharat-Pradhanmantri Jan Aarogya Yojana” under the
Medical, Health Education & Family Welfare Department,
Government of Jharkhand issued an advertisement via Pressrelease for appointment of its employees on contractual basis
for different posts i.e., General Manager, Senior Consultant
and other professional and the said selection shall be made
by way of walk-in- interview. The said press-release stated
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repossession of a vehicle without further notice to the hirer,
in case of default in payment of hire charges and/or hire
instalments repossession would not be vitiated for want of
notice. In this case, however a duty to give notice to the
Complainant before repossession, was implicit in the Hire
Purchase Agreement. The Hire Purchase Agreement was a
stereotype agreement in a standard form, prepared by the
Financier. The same kind of agreements, containing, identical
terms, except for minor modifications are executed by all
hirers of vehicles, equipment, machinery and other goods,
who enter into hire purchase agreements with the Financier.
The Financier who set down the terms and conditions of the
hire purchase, construed the hire purchase agreement to
contain an implied term for service of notice and accordingly
despatched a notice, but did not address it to the correct
address of the Complainant as given in the hire purchase
agreement.

LEGAL WORLD

that after verification of the qualifications and experience
certificate of the candidates, the selection committee shall
recommend the names of the candidates for appointment
according to their eligibility for the recommended posts. The
said appointment shall be a contractual appointment for a
period of three years with the rider that on completion of three
years, review would be done of the work of the appointed
persons and upon their being found to be satisfactory, their
services shall be extended for the next year. The petitioner
had applied for the post of Senior Consultant (Finance)
and was called for interview by the committee/board of
experts, by way of Annexure-2. In view of the check-list
which was prepared by the verifying officers of the selection
committee, marks were allotted to the petitioner for his
percentage obtained in MBA and MCA and also for his years
of experience and interview. The petitioner got a total of 45
marks in the said check-list, by way of Annexure-3. The said
selection committee on 27.09.2019 presided by the Secretary,
Medical, Health Education and Family Welfare Department
prepared a post-wise selection-cum-merit list of appointment
for different posts in Jharkhand State Aarogya Society. A total
of 14 persons had applied for the post in which the petitioner
had applied and after evaluating his qualifications and other
criteria, which was required as per the advertisement, was
found to be highest, he was selected for the post of Senior
Consultant (Finance), by way of Annexure-4. The petitioner
received the appointment letter dated 15.10.2019. In view
of clause-6, it has been specifically provided that if the work
of the employee/petitioner is found unsatisfactory, then after
giving one month’s notice his service shall be terminated.
The petitioner’s service was terminated vide letter dated
23.06.2020 even without completing one year.

LW 84:11:2020

Decision: Dismissed.

Decision: Petition allowed.

A show-cause has already been issued to the petitioner which
the petitioner has admitted in the writ petition. Admittedly,
there was no statutory rule requiring one month’s notice for
termination by the respondents of the service of the petitioner.
It was only the term of appointment order which stipulated for
one month’s notice.

The notifications make significant departures from the
mandate of the Factories Act. They (i) increase the daily limit
of working hours from 9 hours to 12 hours; (ii) increase the
weekly work limit from 48 hours to 72 years, which translates
into 12 hour work-days on 6 days of the week; (iii) negate
the spread over of time at work including rest hours, which
is typically fixed at 10.5 hours; (iv) enable an interval of rest
every 6 hours, as opposed to 5 hours; and (iv) mandate
the payment of overtime wages at a rate proportionate to
the ordinary rate of wages, instead of overtime wages at
the rate of double the ordinary rate of wages as provided
under Section 59.

Reason:

In view of the said clause, there is nothing to indicate or
suggest that non-service of one month’s notice as a condition
precedent for termination of petitioner’s service would result
in vitiation or invalidation of termination of service, if effected.
In view of the judgment of the Hon’ble Supreme Court in the
case of Oriental Insurance Co. Ltd. v. T. Mohammed Raisuli
Hassan (1993) 1 SCC 553, the non-service of one month’s
notice in writing by the respondents to the petitioner before
terminating the service of the petitioner did not invalidate
or vitiate such termination. The contention of the learned
counsel for the petitioner that the principles of natural justice
have not been followed is also not sustainable in view of the
fact that the show-cause has been issued. The service of
the petitioner was not being governed by any statutory rule
and in the facts and circumstances of the present case, the
judgment relied by the learned counsel appearing for the
petitioner in case of Sirsi Municipality v. Cecelia Kom Francis
Tellis (1973) 1 SCC 409 is also not rescuing the petitioner. In
view of the cumulative effect of the above discussions, there
is no merit in the writ petition, and accordingly, the instant writ
petition is dismissed.
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GUJARAT MAZDOOR SABHA v. THE STATE OF GUJARAT [SC]
Writ Petition (Civil) No. 708 of 2020
Dr. Chandrachud, Indu Malhotra & K.M.Joseph, JJ.
[Decided on 01/10/2020]
Factories Act, 1948- section 5- State Government’s power
to exempt- COVID-19 pandemic- State of Gujarat issued
exemption notifications resulting in increased working
hours with reduced overtime wages for such increased
working hours- whether tenable-Held, No.

Brief facts:
Invoking its powers under Section 5 of the Factories Act,
1948, the State of Gujarat has exempted factories from
observing some of the obligations which employers have
to fulfil towards the workmen employed by them. These
notifications, inter alia, had the effect of increasing the daily
working hours, weekly working hours, reduce the spread of
work and allows payment of overtime wages at the normal
rate and not at the double rate.
The government justified the action on the ground that
industrial employers are faced with financial stringency
in the economic downturn resulting from the outbreak of
COVID-19. A trade union with a state-wide presence and
another with a national presence were before the Supreme
Court to challenge the validity of the State’s notifications
dated 17 April 2020 and 20 July 2020 [Notifications].

Reason:

While enacting the Factories Act, Parliament was cognizant
of the occasional surge of the demand for, or requirement
of, the manufacture of certain goods which would demand
accelerated production. The law – makers were aware of the
exigencies of the war effort of the colonial regime in World
War II, with its attendant shortages, bottlenecks and, in India,
famine as well. Section 64(2) of the Factories Act envisages
exemption from certain provisions relating to working
hours in Chapter VI, for instances such as urgent repairs,
supplying articles of prime necessity or technical work,
which necessarily must be carried on continuously. Section
65(2) enables classes of factories to be exempt from
similar provisions in order to enable them to cope with an
exceptional pressure of work. However, these exemptions
are circumscribed by Section 64(4) and 65(3) respectively,
CHARTERED SECRETARY

During the course of the hearings, the Respondent has
submitted that the exemption under the impugned notifications
must be understood in the context of the “extreme financial
exigencies arising due to the spread of COVID-19 pandemic”
and have been deployed as “a holistic approach to maintain
the production, adequately compensate workers and take
sufficient measures to safeguard the said factories and
establishments in carrying out essential activities”.
We are unable to find force in the arguments of the learned
counsel for the Respondent. The impugned notifications do
not serve any purpose, apart from reducing the overhead
costs of all factories in the State, without regard to the nature
of their manufactured products. It would be fathomable, and
within the realm of reasonable possibility during a pandemic, if
the factories producing medical equipment such as life-saving
drugs, personal protective equipment or sanitisers, would be
exempted by way of Section 65(2), while justly compensating
the workers for supplying their valuable labour in a time of
urgent need. However, a blanket notification of exemption to
all factories, irrespective of the manufactured product, while
denying overtime to the workers, is indicative of the intention
to capitalize on the pandemic to force an already worn-down
class of society, into the chains of servitude.
This Court is cognizant that the Respondent aimed to
ameliorate the financial exigencies that were caused due to the
pandemic and the subsequent lockdown. However, financial
losses cannot be offset on the weary shoulders of the labouring
worker, who provides the backbone of the economy. Section
5 of the Factories Act could not have been invoked to issue a
blanket notification that exempted all factories from complying
with humane working conditions and adequate compensation
for overtime, as a response to a pandemic that did not result
in an ‘internal disturbance’ of a nature that posed a ‘grave
emergency’ whereby the security of India is threatened. In
any event, no factory/ classes of factories could have been
exempted from compliance with provisions of the Factories Act,
unless an ‘internal disturbance’ causes a grave emergency that
threatens the security of the state, so as to constitute a ‘public
emergency’ within the meaning of Section 5 of the Factories
Act. We accordingly allow the writ petition.

LW 85:11:2020
RAJASTHAN STATE ROAD DEVELOPMENT AND
CONSTRUCTION CORPORATION LTD v. PIYUSH KANT
SHARMA [SC]
Civil Appeal No. 3489 of 2020 [@ SLP (C) No. 95 of 2020]
Ashok Bhushan, R. Subhash Reddy & M.R. Shah, JJ.
[Decided on 15/10/2020]
Appointment through contractor- termination of
service- pending final decision, High Court stayed new
recruitments - whether correct-Held, No.
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Brief facts:
That the respondent No. 1 herein was appointed as
Computer Operator on contractual basis. Respondent
No. 1 – original petitioner filed the writ petition before the
High Court for grant of regular pay scale and to regularize
his services on the ground that he is serving the appellant
Corporation for the last three years. It was the specific case
on behalf of the Appellant Corporation that respondent No.
1 was never appointed by the appellant Corporation and
there was no employer employee relationship between
respondent No. 1 and the appellant Corporation. It was the
specific case on behalf of the appellant Corporation that the
original writ petitioner was hired through one M/s Sahara
Supreme Security Service, Jaipur. It was also the case on
behalf of the appellant Corporation that even there was no
regular sanctioned post of Computer Operator existed in
the appellant Corporation. That, during the pendency of the
aforesaid writ petition, another e-tender was issued by the
appellant Corporation for hiring the Computer Operators
etc. and the contract was awarded to one firm, namely, M/s
Rakshak Security (P) Ltd. for providing Computer Operators
and other posts for a period of 12 months.
That, thereafter, by the impugned interim order dated
23.09.2019, the High Court has restrained the appellant
Corporation from appointing new set of contractual employees
in place of the original writ petitioner. Feeling aggrieved and
dissatisfied with the impugned interim order passed by the
High Court, the original respondent No. 1 – Corporation has
preferred the present appeal.

Decision: Appeal allowed.

Reason:
Having heard the learned counsel appearing on behalf of
the respective parties, we are of the opinion that the High
Court has committed a grave error in passing such an interim
order restraining the appellant Corporation from appointing
new set of contractual employees in place of original writ
petitioners. No reasons, whatsoever have been assigned by
the High Court while passing the impugned interim order. The
High Court has failed to appreciate and consider the fact that
according to the appellant Corporation, there was no regular
sanctioned post of Computer Operator in the appellant
Corporation and that there was no employer-employee
relationship between the original writ petitioner and the
appellant Corporation and that the original writ petitioner was
a employee appointed by the contractor on contractual basis
and worked with the appellant Corporation on contractual
basis. As the writ petition is pending before the High Court,
we refrain ourselves from making any further observations
on merits. However, we are of the opinion that in the facts
and circumstances of the case narrated hereinabove,
the High Court ought not to have passed such an interim
order. Under the circumstances, the impugned interim
order passed by the High Court requires to be quashed
and set aside.
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at limits that are significantly less onerous than those
prescribed by the notifications in question. Despite these
concessions, these provisions do not enable an exemption
of Section 59 which prescribes mandatory payment of
overtime wages to the workers at double the ordinary rate
of their wages.

THE INSTITUTE OF COMPANY SECRETARIES OF INDIA
Centre for Corporate Governance, Research & Training (CCGRT), Navi Mumbai
Announces the 7TH Batch (2021) of
FULL-TIME INTEGRATED COMPANY SECRETARY COURSE
(EXECUTIVE PROGRAMME)

UNIQUE FEATURES


Limited students in each batch

Fee



Blend of academicians from premier institutions,
professionals and industry experts as faculties



Best infrastructural facilities - Residential
facilities may be provided subject to availability at
a concessional rate.

Fees for the Executive Programme of the Course is
Rs.2,00,000/- per year (Fees like Registration Fees,
Exam Fees, etc. paid to ICSI-HQ will be refunded):



Personalised attention to each student



Monthly Performance Appraisal of every student
and regular meets for performance analysis



Special sessions on soft skills to groom the
students as per Industry requirements. Personality
development sessions along with Yoga sessions
on periodic basis for healthy living.



Special & frequent visits to industrial units &
regulatory bodies for practical exposure. Interaction
with Industry experts on one to one basis.



Exposure to Moot Court, Mock Board Meeting,
Mock AGM



Free attendance at webinars and seminar of ICSI
CCGRT to be held at Head office of ICSI CCGRT,
Navi Mumbai



Learning with practical approach



Placement Assistance in the top listed companies
and top practicing Company Secretaries for
trainning



Mentor for students based on their area of interest
(Academic/Professional)

Admission Criteria
To maintain the quality and considering the limited
batch size, the selection of candidate will be done on
the basis of following criteria:
1. Academic
		
Based on the academic achievements of the
candidates including the marks obtained in
CSEET/CS Foundation/Final Pass of CA/
CWA/Existing CS Executive Students, etc.
3. Group Discussion
4. Personal Interview
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Fee Payment Schedule:
1st Instalment of Rs.50,000 - Latest by 31.12.2020
2nd Instalment of Rs.50,000 - Latest by 31.01.2021
3rd Instalment of Rs.1,00,000 - Latest by 31.03.2021
(We have tie-up with Canara Bank for education
loan.)
Tentative Admission Schedule
S.
No.

Event Schedule

Tentative Dates

1

Online Application for Admission
(Registration fees: Rs.1000/-)

10th to 30th
November, 2020

2

Group Discussion and/or
10th to 15th
Personal Interview of Shortlisted
December, 2020
Candidates

3

Result of Group Discussion and
Personal Interview

20th December,
2020

4

Last Date of Payment of Fees

31st December,
2020

5

Start of Academic Sessions with
Induction Programme*

4th January,
2021

*Classes will be conducted through online and/
or offline mode considering the COVID situation
prevailing in the country at that time and subject to
the Central/State Govt. directions.
For details contact:
Dr. Bhole Shankar Sikhwal
Research Associate
M: 9690144491
Email: DrBhole.ShankarSikhwal@icsi.edu
INTERESTED CANDIDATE MAY PLEASE
SUBMIT YOUR DETAILS HERE
GOOGLE LINK - https://forms.gle/6Nkh47UVPN8aTi879
ICSI-CCGRT Website: https://www.icsi.edu/ccgrt/home/
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n

NATIONAL COMPANY LAW APPELLATE TRIBUNAL (RECRUITMENT, SALARY AND OTHER TERMS AND
CONDITIONS OF SERVICE OF STAFF CAR DRIVERS) RULES, 2020

n

SPECIAL MEASURES UNDER THE COMPANIES ACT 2013 AND LLP ACT 2008 IN VIEW OF COVID-19
OUTBREAK- EXTENSION

n

COMPANIES (PROSPECTUS AND ALLOTMENT OF SECURITIES) RULES 2020

n

CONTRIBUTION BY ISSUERS OF LISTED OR PROPOSED TO BE LISTED DEBT SECURITIES
TOWARDS CREATION OF “RECOVERY EXPENSE FUND”

n

CLARIFICATION ON SEBI CIRCULAR SEBI/HO/OIAE/IGRD/CIR/P/2020/152 DATED 13 AUGUST, 2020 ON
INVESTOR GRIEVANCES REDRESSAL MECHANISM– HANDLING OF SCORES COMPLAINTS BY STOCK
EXCHANGES AND STANDARD OPERATING PROCEDURE FOR NON-REDRESSAL OF GRIEVANCES BY
LISTED COMPANIES

n

PROCESSING OF APPLICATIONS FOR REGISTRATIONS OF AIFS AND LAUNCH OF SCHEMES

CHARTERED SECRETARY
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n

UTILIZATION OF FUND CREATED OUT OF THE REGULATORY FEE FORGONE BY SEBI – ADDITIONAL GUIDELINES

n

SECURITIES AND EXCHANGE BOARD OF INDIA (ALTERNATIVE INVESTMENT FUNDS) (AMENDMENT)
REGULATIONS, 2020

n

(PROHIBITION OF FRAUDULENT AND UNFAIR TRADE PRACTICES RELATING TO SECURITIES MARKET)
(SECOND AMENDMENT) REGULATIONS, 2020

n

STANDARDISATION OF PROCEDURE TO BE FOLLOWED BY DEBENTURE TRUSTEE(S) IN CASE OF
‘DEFAULT’ BY ISSUERS OF LISTED DEBT SECURITIES

n

EXTENSION OF FACILITY FOR CONDUCTING EXTRAORDINARY MEETING(S) OF UNIT HOLDERS OF
INVITS AND REITS THROUGH VIDEO CONFERENCING OR OTHER AUDIO-VISUAL MEANS (VC/OAVM)

n

GUIDELINES ON INTER SCHEME TRANSFERS OF SECURITIES

n

SECURITIES AND EXCHANGE BOARD OF INDIA (ISSUE AND LISTING OF DEBT SECURITIES) (AMENDMENT)
REGULATIONS, 2020

n

SECURITIES AND EXCHANGE BOARD OF INDIA (LISTING OBLIGATIONS AND DISCLOSURE REQUIREMENTS)
(THIRD AMENDMENT) REGULATIONS, 2020

n

SECURITIES CONTRACTS (REGULATION) (STOCK EXCHANGES AND CLEARING CORPORATIONS)
(AMENDMENT) REGULATIONS, 2020

n

SECURITIES AND EXCHANGE BOARD OF INDIA (DEBENTURE TRUSTEES) (AMENDMENT) REGULATIONS, 2020.

n

ISSUANCE, LISTING AND TRADING OF PERPETUAL NON-CUMULATIVE PREFERENCE SHARES (PNCPS)
AND INNOVATIVE PERPETUAL DEBT INSTRUMENTS (IPDIS)/ PERPETUAL DEBT INSTRUMENTS (PDIS)
(COMMONLY REFERRED TO AS ADDITIONAL TIER 1 (AT 1) INSTRUMENTS)

n

STANDARDIZATION OF TIMELINE FOR LISTING OF SECURITIES ISSUED ON A PRIVATE PLACEMENT BASIS
UNDER:
I.
II.

III.
IV.

SEBI (ISSUE AND LISTING OF DEBT SECURITIES) REGULATIONS, 2008 (SEBI ILDS),
SEBI (ISSUE AND LISTING OF NON-CONVERTIBLE REDEEMABLE PREFERENCE SHARES) REGULATIONS, 2013
(SEBI NCRPS),
SEBI (PUBLIC OFFER AND LISTING OF SECURITISED DEBT INSTRUMENTS AND SECURITY RECEIPTS) REGULATIONS,
2008 (SEBI SDI) AND
SEBI (ISSUE AND LISTING OF MUNICIPAL DEBT SECURITIES) REGULATIONS, 2015 (SEBI ILDM).

n

REVIEW OF DIVIDEND OPTION(S) / PLAN(S) IN CASE OF MUTUAL FUND SCHEMES

n

PRODUCT LABELING IN MUTUAL FUND SCHEMES – RISK-O-METER

n

FRAMEWORK FOR MONITORING OF FOREIGN HOLDING IN DEPOSITORY RECEIPTS

n

RELAXATION IN TIMELINES FOR COMPLIANCE WITH REGULATORY REQUIREMENTS

n

REVIEW OF PROVISIONS REGARDING VALUATION OF DEBT AND MONEY MARKET INSTRUMENTS DUE TO
THE COVID - 19 PANDEMIC

n

STANDARD OPERATING PROCEDURE IN THE CASES OF TRADING MEMBER / CLEARING MEMBER
LEADING TO DEFAULT - EXTENSION OF TIMELINE FOR SUBMISSION OF THE UNDERTAKING CUM
INDEMNITY BOND BY THE TRADING MEMBERS (TMS) / CLEARING MEMBERS (CMS) FOR ALL THE BANK
ACCOUNTS
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Corporate
Laws

01

National Company Law Appellate Tribunal
(Recruitment, Salary and other Terms and
Conditions of Service of Staff Car Drivers)
Rules, 2020

5.

Number of post, classification and level in pay matrix:The number of said post, its classification and level in pay
matrix attached thereto shall be as specified in columns
(2) to (4) of Schedule-I.

6.

Method of recruitment, age-limit, qualifications, etc:The method of recruitment, age limit, qualifications and
other matters relating thereto shall be as specified in
columns (5) to (13) the said Schedule-I.

7.

Appointment :- Appointment to the said post shall be
made by the Appointing Authority.

8.

Procedure for appointment by direct recruitment:The Appellate Tribunal shall invite applications by
advertisement on all India basis, for the said post and
shall process for making appointment by the Appointing
Authority, through a recognized professional agency
having adequate experience in making recruitment in
Central Government, Public Sector Undertakings or
Tribunals.

9.

Procedure for appointment on deputation basis :- The
Appellate Tribunal shall invite applications for the said
post through wide advertisement including publishing
invariably in Employment News and selection shall be
made on the basis of recommendation of the Selection
Committee prescribed in Schedule-I for the respective
post.

[Issued by the Ministry of Corporate Affairs Vide F. No. A-12023/01/2017-Ad.
IV dated 21.09.2020. Published in the Gazette of India, Extraordinary, Part
II, Section 3, Sub-Section (ii)]
In exercise of the powers conferred by section 418 and section
469 read with sub-section (i) of Section 418 of the Companies
Act, 2013 (18 of 2013), the Central Government hereby makes
the following rules, namely:1.

Short title and commencement :- (1) These rules may
be called the National Company Law Appellate Tribunal
(Recruitment, Salary and other Terms and Conditions of
Service of Staff Car Drivers) Rules, 2020.
(2) They shall come into force on the date of their
publication in the Official Gazette.

2.

Definitions :– (1) In these rules, unless the context
otherwise requires, (a) "Act" means the Companies Act, 2013 (18 of 2013);
(b) "Appointing Authority" means the Central Government
or the Authority to whom the powers are delegated by
the Central Government for making appointments of
officers and employees in the Appellate Tribunal by a
notification;
(c) "Appellate Tribunal" means the National Company
Law Appellate Tribunal constituted under section
410;
(d) "Schedule" means a Schedule annexed to these
rules.
(2) All other words and expressions used and not defined
in these rules, but defined in the Act shall have the
same meanings respectively assigned to them in the
Act.

3.

Application :- These rules shall apply to the post specified
in column (1) of Schedule-I.

4.

Initial Constitution :- The incumbent of the post shown
in the column 1 of the said Schedule-I, who is holding
such post on regular basis by becoming employee of
the Appellate Tribunal on and from the dissolution of the
Company Law Board or the Competition Appellate Tribunal
shall be deemed to have been duly appointed under the
provisions of these rules and the service rendered by him
in the said post before the said dissolution shall be taken
CHARTERED SECRETARY

10. Absorption of employees on appointment on
deputation :- (1) Notwithstanding anything contained
in the provisions of these rules, the persons appointed
on deputation basis, who fulfill the qualifications and
experience laid down in these rules and who are considered
suitable by Departmental Promotion Committee, shall
be eligible for absorption, in respective grade subject to
the condition that such persons exercise their option for
the absorption.
(2) Such absorption shall also be subject to the condition
that their parent departments or cadre controlling
authorities do not have any objection to their being
absorbed in the Appellate Tribunal.
(3) Seniority status of appointed under sub rule (1) shall
be determined with reference to the date of their
absorption to the post concerned.
11. Conditions of service :- (1) The conditions of service
to the said post in matters of pay, allowances, leave
and other conditions of service shall be regulated in
accordance with such rules and regulations as are for the
time being applicable to employees of the corresponding
scale of pay of the Central Government from
time to time.
(2) In matters relating to Provident Fund Scheme, Group
Insurance or any other Insurance Scheme, age of
superannuation, pension and retirement benefits
of the Staff Car Driver working on deputation basis
shall continue to be governed by the relevant rules
as applicable to them in their parent Ministry or
department or organisation.
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into account for the purpose of rights and privileges as to
pension, gratuity and other like benefits.

S

FROM THE GOVERNMENT

(3) The Appellate Tribunal shall recover contributions
toward such schemes from their salary and remit
the amount immediately to the lending Ministry or
Department or Organisation and any loss of interest
on account of late remittance shall be borne by the
Appellate Tribunal.
(4) The Staff Car Driver of the Tribunal shall have
the option to avail medical facilities as per their
entitlement in the parent organisation or as specified
in Schedule-II.
12. Accommodation :- The Staff Car Driver of the
Appellate Tribunal shall have the option of claiming
House Rent Allowance in accordance with the rate
prescribed by the Central Government as applicable to
the employees of the corresponding scales of pay of the
Central Government.

section, ex-Servicemen and other special categories of
persons in accordance with the rules and orders issued by
the Central Government from time to time in this regard.
GYANESHWAR KUMAR SINGH

Joint Secretary

Complete details are not published here for want of space. For complete
notification readers may log on to mca.gov.in

02

[Issued by the Ministry of Corporate Affairs Vide File No.2/0l/2020-CL-V dated
20.10.2020. To be published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-Section (ii)]
1.

In continuation to General Circular No.11/2020 dated
24th March 2020, keeping in view the requests received
from various stakeholders seeking relaxation from the
residency requirement of 182 days in a year and after due
examination, it is hereby clarified that non-compliance of
minimum residency in India for a period of at least 182
days in a year, by at least one director in every company,
under section 149 of the Companies Act, 2013 shall
not be treated as non-compliance for the financial year
2020- 2021 also.

2.

This issues with the approval of the competent authority

Provided that they shall not be eligible for House Rent
Allowance in case they are declared eligible for general
pool residential accommodation and occupies such a
Government accommodation allotted to them.
13. Disciplinary Proceedings :- The Staff Car Driver of
the Appellate Tribunal shall be subject to disciplinary
proceedings as per rules and regulations applicable to the
employees of the corresponding level in pay matrix of the
Central Government.
14. Disqualification :- No person,(i)

who has entered into or contracted a marriage with a
person, having a spouse living; or

(ii) who, having a spouse living, has entered into or
contracted a marriage with any person, shall be
eligible for appointment to any post in the Appellate
Tribunal: Provided that the Central Government may,
if satisfied that such marriage is permissible under
the personal law applicable to such person and the
other party to the marriage and that there are other
grounds for so doing, exempt any person from the
operation of this rule.
15. Other conditions of service :- Other conditions of
service to the said post for which no specific provision
or insufficient provision has been provided in these
rules, shall be regulated in accordance with such rules
and orders, as are, from time to time, applicable to
officers and employees of the corresponding level in
pay matrix of pay of the Central Government stationed
at those places.
16. Power to relax :- Where the Central Government is of
the opinion that it is necessary or expedient so to do, it
may, in consultation with the Chairperson of the Appellate
Tribunal by order and for reasons to be recorded in writing,
relax any of the provisions of these rules with respect to
any class or category of persons.
17. Saving :- Nothing in these rules shall affect reservation,
relaxation of age-limit and other concessions required to
be provided for the Scheduled Castes, the Scheduled
Tribes, Other Backward Classes, economically weaker
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Special measures under the Companies Act
2013 and LLP Act 2008 In view of COVID-19
outbreak- Extension

K.M.S. NARAYANAN

03

Assistant Director

Companies (Prospectus and Allotment of
Securities) Rules 2020

[Issued by the Ministry of Corporate Affairs F. No. 1/21/2013-CL-V-Part dated
16.10.2020. To be published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-Section (ii)]
In exercise of the powers conferred by section 26, sub-section
(1) of section 27, section 28, section 29, sub-section (2) of
section 31, sub-sections (3) and (4) of section 39, sub-section
(6) of section 40 and section 42 read with section 469 of the
Companies Act, 2013 (18 of 2013), the Central Government
hereby makes the following rules further to amend the
Companies (Prospectus and Allotment of Securities) Rules,
2014, namely:1.

Short title and commencement.- (1) These rules may
be called the Companies (Prospectus and Allotment of
Securities) Amendment Rules, 2020.
(2) They shall come into force from the date of their
publication in the Gazette.

2.

In the Companies (Prospectus and Allotment of Securities)
Rules, 2014, in rule 14, in sub-rule (1), after third proviso,
the following proviso shall be inserted, namely:-

"Provided also that in case of offer or invitation of any securities
to qualified institutional buyers, it shall be sufficient if the
company passes a previous special resolution only once in
a year for all the allotments to such buyers during the year.".
K.V.R. MURTY
Joint Secretary

CHARTERED SECRETARY

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
MIRSD/CRADT/CIR/P/2020/207 dated 22.10.2020]
1.

In order to enable the Debenture Trustee(s) to take prompt
action for enforcement of security in case of ‘default’ in
listed debt securities, a ‘Recovery Expense Fund’ (REF)
shall be created which shall be used in the manner as
decided in the meeting of the holders of debt securities.

b.
6.

The Debenture Trustee shall keep a proper account of
all expenses incurred out of the funds received from REF
towards Legal expenses, cost for hosting meeting etc.
towards enforcement of security.

C.

Refund of Recovery Expense Fund to the issuer

7.

The balance in the Recovery Expense Fund shall be
refunded to the issuer on repayment to holders of debt
securities on their maturity or at the time of the exercise of
call or put option, for which a ‘No Objection Certificate
(NOC)’ shall be issued by the Debenture Trustee(s) to the
Designated Stock Exchange. The Debenture Trustee(s)
shall satisfy that there is no ‘default’ on any other listed
debt securities of the issuer before issuing the NOC.

8.

This circular is issued in exercise of the powers conferred
upon SEBI under Section 11 (1) of the Securities and
Exchange Board of India Act, 1992 read with the provisions
of Regulation 2A of the Securities and Exchange Board
of India (Debenture Trustees) Regulations, 1993 and
Regulation 31(1) of the Securities and Exchange Board of
India (Issue and Listing of Debt Securities) Regulations,
2008 to protect the interest of investors in securities
and to promote the development of, and to regulate, the
securities market.

9.

Applicability: The provisions of this circular shall come into
force w.e.f. January 01, 2021 and all the applications for
listing of debt securities made on or after January 01, 2021
shall comply with the condition of creation of REF. The
existing issuers whose debt securities are already listed on
Stock Exchange(s) shall be given additional time period of
90 days to comply with this circular for creation of REF.

A. Manner of creation and operation of REF
2.

3.

4.

The issuer proposing to list debt securities shall deposit
an amount equal to 0.01% of the issue size subject to
maximum of Rs. 25 lakhs per issuer towards REF with the
‘Designated Stock Exchange’, as identified and disclosed
in its Offer Document/ Information Memorandum.
The REF shall be created and maintained in the following
form:
a.

The issuer shall deposit cash or cash equivalent(s)
including Bank Guarantees towards contribution to
this fund at the time of making the application for
listing of debt securities.

b.

The Designated Stock Exchange shall invest cash
in Government Securities or Treasury Bills or Fixed
Deposit with a Scheduled commercial bank or gilt
fund or debt mutual funds or debt Exchange Trade
Funds and the income/interest earned thereof shall
be added to the REF of the issuer.

c.

The issuer shall ensure that the Bank Guarantee
remains valid for a period of 6 months post the
maturity date of the listed debt security. The issuer
shall keep the bank guarantee in force and renew the
Bank Guarantee at least 7 working days before its
expiry, failing which the Designated Stock Exchange
shall invoke such Bank Guarantee.

In case of any change in status of issuer of the listed debt
securities on account of corporate restructuring by way
of Scheme of Arrangement etc., the Designated Stock
Exchange shall make sure that the amount maintained in
the REF is available as per paragraph 2 before issuing the
‘Observation letter’ in that regard.

10. The circular is available on the SEBI Website at www.
sebi.gov.in under the head “Legal Framework/Circulars”
RICHA G. AGARWAL
Deputy General Manager

05

B. Manner of utilization of Recovery Expense Fund
5.

In the event of default, the Debenture Trustee/ Lead
Debenture Trustee shall obtain the consent of holders
of debt securities for enforcement of security and shall
inform the same to the Designated Stock Exchange.
The Designated Stock Exchange shall release the
amount lying in the REF to the Debenture Trustee/ Lead
Debenture Trustee within 5 working days of receipt of
such intimation.
For the purpose of this Circular, Lead Debenture Trustee
shall mean:
a.

A Debenture Trustee who has been chosen to be
the Lead Debenture Trustee by other Debenture
Trustees or

CHARTERED SECRETARY

A Debenture Trustee who is the Debenture Trustee
of more than 50% of the outstanding value of debt
securities.

Clarification on SEBI Circular SEBI/HO/OIAE/
IGRD/CIR/P/2020/152 dated 13 August, 2020
on Investor grievances redressal mechanism–
Handling of SCORES complaints by stock
exchanges and Standard Operating Procedure for
non-redressal of grievances by listed companies

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
OIAE/IGRD/CIR/P/2020/208 dated 22.10.2020]
1.

SEBI Issued a Circular SEBI/HO/OIAE/IGRD/CIR/P/
2020/152 dated 13 August, 2020 on Investor grievances
redressal mechanism – Handling of SCORES complaints
by stock exchanges and Standard Operating Procedure
for non-redressal of grievances by listed companies.

2.

In respect of Paras 16, 27, 32 and Point 2c of Annexure
-1 to the said circular, please read the words “promoter
and promoter group” and “promoter/promoter group” as
“promoter(s)”.
NOVEMBER 2020 |
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04

Contribution by Issuers of listed or proposed
to be listed debt securities towards creation
of “Recovery Expense Fund”

FROM THE GOVERNMENT

3.

4.

This Circular is issued in exercise of powers conferred
under Section 11(1) of the Securities and Exchange Board
of India Act, 1992 to protect the interests of investors in
securities and to promote the development of, and to
regulate the securities market.

6

This circular is available on SEBI website at www.sebi.
gov.in under the category “LegalCirculars”.
MEDHA SONPAROTE

06

General Manager

Processing of applications for registrations of
AIFs and launch of schemes

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
IMD/DF6/CIR/P/2020/209 dated 22.10.2020]
1

While processing applications for registration of AIFs and
launch of new schemes, it has been observed that the
Manager of AIF often proposes to set up an Investment
Committee with the mandate to provide investment
recommendations or advice to the Manager. In some
applications, the Investment Committee is mandated
to approve the investment decisions of the AIF. Such
Investment Committees may consist of internal members
(employees, directors or partners of the Manager) and/ or
external members.

2

Pursuant to the approval of SEBI Board, the SEBI
(Alternative Investment Funds) Regulations, 2012 (“AIF
Regulations”) have been amended to provide that the
Manager may constitute Investment Committee (by
whatever name it may be called) to approve investment
decisions of the AIF, subject to certain conditions. The
amendment to AIF Regulations has been notified on
October 19, 2020 and is available at link.

3

Further, SEBI has written to Government and RBI seeking
clarity on the applicability of clause (4) of Schedule
VIII under FEM (Non-debt Instruments) Rules, 2019 to
investment made by an AIF whose Investment Committee
approves investment decisions and consists of external
members who are not ‘resident Indian citizens’.

4

Pending clarification as mentioned at Para 3, the
applications for registration of AIFs and launch of new
schemes shall be dealt with as under:
(i)

The applications wherein Investment Committee
proposed to be constituted to approve investment
decisions of AIF includes external members
who are ‘resident Indian citizens', shall be duly
processed.

(ii) The applications wherein Investment Committee
proposed to be constituted to approve investment
decisions of AIF includes external members who
are not ‘resident Indian citizens’, shall be considered
only after receipt of clarification as stated in
Para 3 above.
5

securities market and to promote the development of, and
to regulate the securities market.

This Circular is issued in exercise of powers conferred
under Section 11(1) of the Securities and Exchange Board
of India Act, 1992 to protect the interests of investors in
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The circular is available on SEBI website at www.sebi.
gov.in under the categories "Legal framework - Circulars"
and "Info for - Alternative Investment Funds”.
SANJAY SINGH BHATI

07

Deputy General Manager

Utilization of Fund Created out of the
Regulatory Fee Forgone by SEBI – Additional
Guidelines

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
CDMRD/DNPMP/CIR/P/2020/206 dated 19.10.2020]
1.

In order to encourage the participation of Farmers /
Farmers Producers Organizations (FPOs) in agricultural
commodity derivatives markets, the Stock Exchanges
have created a separate fund, out of the regulatory fee
so forgone by SEBI. The Stock Exchanges have been
permitted by SEBI to utilize the said fund exclusively
for the benefit of and easy participation by Farmers /
FPOs in the agricultural commodity derivatives market,
in accordance with the guidelines specified vide SEBI
circular no. SEBI/HO/CDMRD/DMP/CIR/P/2019/40
dated March 20, 2019.

2.

Due to low participation by Farmers / FPOs in
agricultural commodity derivatives market coupled
with the challenges posed by the pandemic situation,
a sizeable portion of the fund has remained unutilized.
The matter was, therefore, deliberated in the Commodity
Derivatives Advisory Committee (CDAC) and based on
the recommendations of CDAC, it has been decided to
permit the Stock Exchanges to utilize the said fund for
the following additional activities:
2.1. Reimbursement of Mandi tax: Reimbursement
of Mandi tax including any other mandi cess or
whatever name it may be called, levied against the
goods deposited in warehouses accredited with
Clearing Corporations for the purpose of delivering
on Exchange platform for which exchange specific
Electronic Negotiable Warehouse Receipt (eNWR)
is generated.
2.2. Reimbursement of assaying, cleaning, drying,
sorting, storage and transportation charges:
Farmers/FPOs can be reimbursed the charges
incurred towards assaying, cleaning, drying, sorting,
storage and transportation in respect of goods
deposited in warehouses accredited with Clearing
Corporations with an intention to deliver them on
Exchange Platform for which exchange specific
eNWR is generated.
2.3. Incentivising Option Premium: The Farmers
/ FPOs can be incentivized to participate
in “options in goods”. For this purpose, the
Farmers / FPOs can be
reimbursed a certain
percentage or fixed amount of the premium paid
by them, for purchasing “options in goods” on the
exchange platform.
CHARTERED SECRETARY

4.

the Securities and Exchange Board of India (Alternative
Investment Funds) Regulations, 2012 namely:—
1.

The Stock Exchanges can revise their action plan for
utilisation of regulatory fee foregone by SEBI for FY
2020-21 incorporating the abovementioned activities
and the revised plan, if any, shall be disseminated on
their website.

These regulations may be called the Securities and
Exchange Board of India (Alternative Investment Funds)
(Amendment) Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities and Exchange Board of India (Alternative
Investment Funds) Regulations, 2012-

Further, in order to enhance transparency, the Stock
Exchanges are advised to make disclosure regarding the
corpus of the fund and its utilization, on their website, on
a monthly basis.

5.

The Stock Exchanges are further advised to include the
details of the corpus of the fund and its utilization in the
Monthly Development Report (MDR).

6.

All other extant provisions of the circular dated March 20,
2019 shall continue to remain in force.

7.

The provisions of this circular shall be effective from the
date of this circular.

8.

This circular is issued in exercise of powers conferred
under Section 11 (1) of the Securities and Exchange
Board of India Act, 1992, to protect the interests of
investors in securities and to promote the development
of, and to regulate the securities market.

9.

The Stock Exchanges are advised to:
i.

to make necessary amendments to the relevant
bye-laws, rules and regulations;

ii.

bring the provisions of this circular to the notice
of the stock brokers of the Exchange and also to
disseminate the same on their website; and

iii.

communicate to SEBI, the status of the
implementation of the provisions of this circular.

10. This circular is available on SEBI website www.sebi.
gov.in under the category “Circulars” and “Info for
Commodity Derivatives”.

I.

Sub-clause (g) of regulation 4 shall be substituted
with the following, namely, -

		

“(g) The key investment team of the Manager of
Alternative Investment Fund has -

		

(i) adequate experience, with at least one key
personnel having not less than five years of
experience in advising or managing pools of
capital or in fund or asset or wealth or portfolio
management or in the business of buying,
selling and dealing of securities or other
financial assets; and

		

(ii) at least one key personnel with professional
qualification in finance, accountancy, business
management,
commerce,
economics,
capital market or banking from a university
or an institution recognized by the Central
Government or any State Government or a
foreign university, or a CFA charter from the
CFA institute or any other qualification as may
be specified by the Board:

			

II.

08

Securities and Exchange Board of India
(Alternative Investment Funds) (Amendment)
Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/37 dated 19.10.2020]
In exercise of the powers conferred by sub-section (1) of
Section 30 read with sub-section (1) of Section 11, clause
(ba) and clause (c) of sub-section (2) of section 11 and subsection (1) and (1B) of Section 12 of the Securities and
Exchange Board of India Act, 1992 (15 of 1992) the Board
hereby makes the following regulations to further amend
CHARTERED SECRETARY

After sub-regulation (5) of regulation 20, the
following shall be inserted, namely, -

		

“(6) The Manager shall be responsible for investment
decisions of the Alternative Investment Fund:

		

Provided that the Manager may constitute an
Investment Committee (by whatever name it may
be called), to approve investment decisions of
the Alternative Investment Fund, subject to the
following:

(i)

The members of Investment Committee shall be
equally responsible as the Manager for investment
decisions of the Alternative Investment Fund.

VIKAS SUKHWAL
General Manager

Provided that the requirements of experience
and professional qualification as specified
in regulation 4(g)(i) and 4(g)(ii) may also be
fulfilled by the same key personnel.”

(ii) The Manager and members of the Investment
Committee shall jointly and severally ensure that
the investments of the Alternative Investment
Fund are in compliance with the provisions of
these regulations, the terms of the placement
memorandum, agreement made with the investor,
any other fund documents and any other applicable
law.
(iii) External members whose names are not disclosed
in the placement memorandum or agreement made
with the investor or any other fund documents at the
NOVEMBER 2020 |
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3.

2.4. Reimbursement of fees levied by Clearing
Corporation: Fees/cost levied by Clearing
Corporation, if any, on Farmers/FPOs in the process
of their participation in commodity derivatives trading
can be reimbursed.

FROM THE GOVERNMENT

time of on-boarding investors, shall be appointed to
the Investment Committee only with the consent of
at least seventy five percent of the investors by value
of their investment in the Alternative Investment
Fund or scheme.
(iv) Any other conditions as specified by the Board from
time to time.”
AJAY TYAGI

09

CHAIRMAN

Issuers etc., procedures to be followed by the Debenture
Trustee(s) in case of ‘Default’ by issuers of listed debt
securities has been decided. This circular prescribes the
process to be followed by the Debenture Trustee(s) in case of
‘Default’ by issuers of listed debt securities including seeking
consent from the investors for enforcement of security and/
or entering into an Inter-Creditor Agreement (“ICA”).
A.

Event of default

2.

Regulation 51 read with the Explanation to Clause A
(11) in Part B of Schedule III of Securities and Exchange
Board of India (Listing Obligations and Disclosure
Requirements), 2015 (“LODR Regulations”) defines
‘default’ as non-payment of interest or principal amount in
full on the pre-agreed date which shall be recognized at
the first instance of delay in the servicing of any interest or
principal on debt.

3.

In the manner of calling ‘event of default’, due to the
presence of multiple ISIN’s which may have been issued
under the same Information Memorandum(s) (“IM(s)”) or
a single ISIN which may have been split across multiple
IM(s), it is clarified that ‘event of default’ shall be reckoned
at the ISIN level, as all terms and conditions of issuance
of security are same under a single ISIN even though it
might have been issued under multiple IMs.

B.

Consent of investors for enforcement of security and
for signing the ICA

4.

The Reserve Bank of India (“RBI”), vide Circular dated
June 07, 2019 issued the Reserve Bank of India (Prudential
Framework for Resolution of Stressed Assets) Directions
2019 which inter alia specified the mechanism for
resolution of stressed assets by Lenders (viz. Scheduled
Commercial Banks, All-India Term Financial Institutions,
Small Finance Banks, Systemically Important Non-Deposit
Taking Non-Banking Finance Companies (NBFCs) as well
as Deposit Taking NBFCs). In terms thereof, investors in
debt securities, being financial creditors, are approached
by other lenders to sign an agreement, referred to as the
Inter Creditor Agreement (“ICA”), under specific terms
detailed in the framework as stipulated by RBI.

5.

Regulation 59 of LODR Regulations provides that material
modification in the structure of debt securities shall be
made only after obtaining the consent of the requisite
majority of investors. Regulation 18 of the Securities
and Exchange Board of India (Issuer and Listing of Debt
Securities) Regulations, 2008 (“ILDS Regulations”),
applicable in case of public issue of debt securities,
stipulates a period of fifteen days for giving notice in case
of roll-over of debt securities and further provides for
approval to be obtained from not less than 75% of the
holders by value of such debt securities.

6.

As the resolution plan in the ICA may involve restructuring
including roll-over of debt securities, requiring the consent
of the investors, the process to be followed for seeking
consent for enforcement of security and/or entering into
an Inter-Creditor Agreement shall be as under:

(Prohibition of Fraudulent And Unfair Trade
Practices Relating To Securities Market)
(Second Amendment) Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/36. dated 19.10.2020]
In exercise of the powers conferred under Section 30 of
the Securities and Exchange Board of India Act, 1992 (15
of 1992), the Board hereby makes the following regulations
to amend the Securities and Exchange Board of India
(Prohibition of Fraudulent and Unfair Trade Practices relating
to Securities Market) Regulations, 2003, namely: –
1.

These regulations may be called the Securities and
Exchange Board of India (Prohibition of Fraudulent and
Unfair Trade Practices relating to Securities Market)
(Second Amendment) Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities and Exchange Board of India (Prohibition
of Fraudulent and Unfair Trade Practices relating to
Securities Market) Regulations, 2003, –
I.

In regulation 4, in sub-regulation (1), the following
Explanation shall be inserted, namely: –

		

“Explanation.– For the removal of doubts, it is clarified
that any act of diversion, misutilisation or siphoning
off of assets or earnings of a company whose
securities are listed or any concealment of such act
or any device, scheme or artifice to manipulate the
books of accounts or financial statement of such a
company that would directly or indirectly manipulate
the price of securities of that company shall be and
shall always be deemed to have been considered as
manipulative, fraudulent and an unfair trade practice
in the securities market.”
AJAY TYAGI

10

CHAIRMAN

Standardisation of procedure to be followed
by Debenture Trustee(s) in case of ‘Default’
by Issuers of listed debt securities

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
MIRSD/CRADT/CIR/P/2020/203 dated 13.10.2020]
1.

Representations were made by Debenture Trustee(s)
regarding the process to be followed in case of ‘Default’
by issuers of listed debt securities. After consultation with
stakeholders including investors, Debenture Trustee(s),
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6.1. 		

The Debenture Trustee(s) shall send a notice
to the investors within 3 days of the event of
default by registered post/acknowledgement due
or speed post/acknowledgement due or courier
or hand delivery with proof of delivery as also
CHARTERED SECRETARY

6.2. 		

The notice shall contain the following:

6.2.2.

positive consent for signing the ICA;

6.2.1.

6.2.3.
6.2.4.
6.3. 		

			

6.4. 		

6.5. 		

6.5.1.

6.5.2.
6.5.3.

7.1. The signing of the ICA and agreeing to the resolution
plan is in the interest of investors and in compliance
with the Companies Act, 2013 and the rules made
thereunder, the Securities Contracts (Regulations)
Act, 1956 and the Securities and Exchange Board
of India Act, 1992 and the rules, regulations and
circulars issued thereunder from time to time.

negative consent for proceeding with the
enforcement of security;

7.2. If the resolution plan imposes condition(s) on the
Debenture Trustee(s) that are not in accordance
with the provisions of Companies Act, 2013 and the
rules made thereunder, the Securities Contracts
(Regulations) Act, 1956 and the Securities and
Exchange Board of India Act, 1992 and the rules,
regulations and circulars issued thereunder from time
to time, then the Debenture Trustee(s) shall be free to
exit the ICA altogether with the same rights as if it had
never signed the ICA. Under these circumstances,
the resolution plan shall not be binding on the
Debenture Trustee(s).

the time period within which the consent needs
to be provided, viz. consent to be given within 15
days from the date of notice; and
the date of meeting to be convened,

Debenture Trustee(s) shall convene the meeting
of all investors within 30 days of the event of
default (as per para 6.1 above):
Provided that in case the default is cured
between the date of notice and the date of
meeting, then the convening of such a meeting
may be dispensed with.

7.3. The resolution plan shall be finalized within 180 days
from the end of the review period. If the resolution plan
is not finalized within 180 days from the end of the
review period, then the Debenture Trustee(s) shall be
free to exit the ICA altogether with the same rights as
if it had never signed the ICA and the resolution plan
shall not be binding on the Debenture Trustee(s).
However, if the finalization of the resolution plan
extends beyond 180 days, the Debenture Trustee(s)
may consent to an extension beyond 180 days
subject to the approval of the investors regarding the
total timeline. The total timeline shall not exceed 365
days from the date of commencement of the review
period.

In view of Regulation 15(2)(b) of SEBI (Debenture
Trustees) Regulations, 1993, in case of debt
securities issued by way of public issue, the
notice sent by the Debenture Trustee(s) in para
6.2 shall not contain the consent as per para
6.2.1 and the requirement to convene a meeting
for enforcement of security, as per para 6.3, shall
not be applicable.

The Debenture Trustee(s) shall take necessary
action to enforce security or enter into the ICA or
as decided in the meeting of investors, subject to
the following:

7.4. If any of the terms of the approved Resolution
Plan are contravened by any of the signatories to
the ICA, the Debenture Trustee(s) shall be free to
exit the ICA and seek appropriate legal recourse
or any other action as deemed fit in the interest of
the investors.

In case(s) where the majority of investors
expressed their dissent against enforcement of
the security, the Debenture Trustee(s) shall not
enforce security.
In case(s) where majority of investors expressed
their consent to enter into ICA, the Debenture
Trustee(s) shall enter into the ICA.
In case(s) consents are not received for
enforcement of security and for signing ICA,
Debenture Trustee(s) shall take further action, if
any, as per the decision taken in the meeting of
the investors.

6.5.4.

The Debenture Trustee(s) may form a
representative committee of the investors to
participate in the ICA or to enforce the security or
as may be decided in the meeting.

6.6. 		

The consent of the majority of investors shall
mean the approval of not less than 75% of
the investors by value of the outstanding
debt and 60% of the investors by number at
the ISIN level.

C.

Conditions for signing of ICA by Debenture Trustee(s)
on behalf of investors

7.

The Debenture Trustee(s) may sign the ICA and consider
the resolution plan on behalf of the investors upon
compliance with the following conditions:
CHARTERED SECRETARY

8.

The Debenture Trustee(s) shall ensure that the conditions
mentioned in paragraphs 7.2, 7.3 and 7.4 are suitably
incorporated in the ICA, before signing of the ICA.

9.

This circular is issued in exercise of the powers conferred
upon SEBI under Section 11 (1) of the Securities and
Exchange Board of India Act, 1992 read with the provisions
of Regulation 2A of the Securities and Exchange Board of
India (Debenture Trustees) Regulations, 1993, Regulation
31(1) of the Securities and Exchange Board of India (Issue
and Listing of Debt Securities) Regulations, 2008 and
Regulation 101(1) or the Securities and Exchange Board
of India (Listing Obligation and Disclosure Requirements)
Regulations, 2015 to protect the interest of investors in
securities and to promote the development of, and to
regulate, the securities market.

10. The provisions of this circular shall come into force with
immediate effect.
11. The circular is available on the SEBI Website at www.
sebi.gov.in under the head “Legal Framework/Circulars”
RICHA G. AGARWAL
Deputy General Manager
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through email as a text or as an attachment to
email with a notification including a read receipt,
and proof of dispatch of such notice or email,
shall be maintained.
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11

Extension of facility for conducting
extraordinary meeting(s) of unit holders of
InvITs and REITs through Video Conferencing
or Other Audio-Visual Means (VC/OAVM)

[Issued by the Securities and Exchange Board of India vide SEBI/HO/DDHS/
DDHS/CIR/P/2020/201 dated 08.10.2020]
1.

2.

3.

4.

Kindly refer to SEBI circular no. SEBI/HO/DDHS/DDHS/
CIR/P/2020/102 dated June 22, 2020, whereby InvITs/
REITs were permitted to conduct meetings of unitholders
through VC or OAVM subject to compliance with the
procedure specified therein.
Vide clause 6 of the aforesaid circular, the facility of
VC or OAVM was made available for annual meeting
of unitholders in terms of Regulation 22(3)(a) of InvIT
Regulations and Regulation 22(3) of REIT Regulations, to
be conducted during calendar year 2020. For meetings,
other than annual meeting of unitholders, the facility for
conducting meeting of unitholders through VC or OAVM
was provided upto September 30, 2020.
In this respect, representations have been received
for extending the facility of VC or OAVM for conducting
extraordinary meetings of unitholders for some more time
due to the pandemic.
In this regard, it has now been decided to extend the facility
of VC or OAVM for conducting extraordinary meetings(s)
of unitholders by InvITs/ REITs upto December 31, 2020,
subject to compliance with the procedure prescribed in
Annexure-I of SEBI circular no. SEBI/HO/DDHS/DDHS/
CIR/P/2020/102 dated June 22, 2020.

5.

The Circular is issued in exercise of the powers conferred
under Section 11(1) of the Securities and Exchange
Board of India Act, 1992 read with Regulation 33 of InvIT
Regulations and Regulation 33 of REIT Regulations.

6.

This circular is available on the website of the Securities
and Exchange Board of India at www.sebi.gov.in under
the sub-category “Circulars” under the category “Legal”.
SABIR VASANT SAWANT

1.

In case of Close
would be allowed
allotment pursuant
thereafter, no ISTs
Ended Schemes.

Ended Schemes, IST purchases
within “three” business days of
to New Fund Offer (NFO) and
shall be permitted to/from Close

2.

In case of Open Ended Schemes, ISTs may be allowed in
the following scenarios:
a)

For meeting liquidity requirement in a scheme in
case of unanticipated redemption pressure:

		

AMCs shall have an appropriate Liquidity Risk
Management (LRM) Model at scheme level,
approved by trustees, to ensure that reasonable
liquidity requirements are adequately provided for.
Recourse to ISTs for managing liquidity will only be
taken after the following avenues for raising liquidity
have been attempted and exhausted:

		

I.

Use of scheme cash & cash equivalent

		

II.

Use of market borrowing

		

III. Selling of scheme securities in the market

		

IV. After attempting all the above, if there is still
a scheme level liquidity deficit, then out of the
remaining securities, outward ISTs of the optimal
mix of low duration paper with highest quality
shall be effected.

			

The use of market borrowing before ISTs will be
optional and Fund Manager may at his discretion
take decision on borrowing in the best interest
of unitholders. The option of market borrowing
or selling of security as mentioned at para .2.a.II
& 2.a.III above may be used in any combination
and not necessarily in the above order. In case
option of market borrowing and/or selling of
security is not used, the reason for the same
shall be recorded with evidence.

b) For Duration/ Issuer/ Sector/ Group rebalancing

Deputy General Manager

		

I.

Annexures not published here for want of space. For complete notification
readers may log on to www.sebi.gov.in

ISTs shall be allowed only to rebalance the
breach of regulatory limit.

		

II.

ISTs can be done where any one of duration,
issuer, sector and group balancing is required
in both the transferor and transferee schemes.
Different reasons cannot be cited for transferor
and transferee schemes except in case of
transferee schemes is being a Credit Risk
scheme.

		

III. In order to guard against possible mis-use of ISTs
in Credit Risk scheme, trustees shall ensure to
have a mechanism in place to negatively impact
the performance incentives of Fund Managers,
Chief Investment Officers (CIOs), etc. involved
in process of ISTs in Credit Risk scheme, in case
the security becomes default grade after the
ISTs within a period of one year. Such negative
impact on performance shall mirror the existing
mechanism for performance incentives of the
AMC.

12

Guidelines on Inter Scheme Transfers of
Securities

[Issued by the Securities and Exchange Board of India vide SEBI/HO/IMD/DF4/
CIR/P/2020/202 dated 08.10.2020]
Presently, transfers of securities from one scheme to another
scheme in the same mutual fund is allowed only if such transfers
are done at the prevailing market price for quoted instruments
on spot basis and the securities so transferred are in conformity
with the investment objective of the scheme to which such
transfer has been made.
In order to ensure that such Inter Schemes Transfers (ISTs)
of securities are in conformity with the above objective, the
following additional safeguards have been prescribed:
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4.

5.

No ISTs of a security shall be allowed, if there is negative
news or rumors in the mainstream media or an alert is
generated about the security, based on internal credit risk
assessment in terms of clause F of SEBI Circular No.
SEBI/HO/IMD/DF2/CIR/P/2019/104 dated October 01,
2019 during the previous four months.
AMC shall ensure that Compliance Officer, Chief
Investment Officer and Fund Managers of transferor
and transferee schemes have satisfied themselves that
ISTs undertaken are in compliance with the regulatory
requirements. “Template” (Annexure – A) and documentary
evidence in this regard shall be maintained by the AMC for
all ISTs.
If security gets downgraded following ISTs, within a period
of four months, Fund Manager of buying scheme has to
provide detailed justification /rationale to the trustees for
buying such security.

6.

The circular shall be applicable with effect from January 1,
2021.

7.

This circular is issued in exercise of powers conferred
under Section 11 (1) of the Securities and Exchange Board
of India Act, 1992, read with the provisions of Regulation
77 of SEBI (Mutual Funds) Regulations, 1996, to protect
the interests of investors in securities and to promote the
development of, and to regulate the securities market.

(other than by way of public offer) through
private placement offer-cum-application, which
satisfies the conditions specified in section 42
of the Companies Act, 2013.”
		

II.

		

V.

In exercise of the powers under section 30 of the Securities
and Exchange Board of India Act, 1992 (15 of 1992), the
Board hereby makes the following regulations to amend the
Securities and Exchange Board of India (Issue and Listing of
Debt Securities) Regulations, 2008, namely:1.

These regulations may be called the Securities and
Exchange Board of India (Issue and Listing of Debt
Securities) (Amendment) Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities and Exchange Board of India (Issue and
Listing of Debt Securities) Regulations, 2008,I. In regulation 2,

		

a.

in sub-regulation (1), clause (h) shall be
substituted with the following, namely, -

			

“(h)“Private placement” means an offer or
invitation to subscribe or issue of securities
to a select group of persons by a company

CHARTERED SECRETARY

“disclosures specified in Companies Act, 2013 and
Rules prescribed thereunder;”.

In regulation 15, the existing sub-regulation (2),
shall be substituted with the following, namely,-

		

“(2) Every debenture trustee shall amongst other
matters, accept the trust deeds which shall contain
the matters as prescribed under section 71 of
Companies Act, 2013 and Form No. SH.12 of the
Companies (Share Capital and Debentures) Rules,
2014. Such trust deed shall consist of two parts:

		

a.

Part A containing statutory/standard information
pertaining to the debt issue.

		

b.

Part B containing details specific to the particular
debt issue.”

Annexures not published here for want of space. For complete notification
readers may log on to www.sebi.gov.in

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/35 dated 08.10.2020]

In regulation 4, in sub-regulation (4), the words and
symbols “Section 117B of the Companies Act, 1956
(1 of 1956)” shall be substituted with the words and
symbols “Section 71 of the Companies Act, 2013
(18 of 2013)”.

IV. In regulation 6A, in sub-regulation (3), the words and
symbols “Companies Act, 1956 or “ and “whichever
is applicable” shall be omitted.

LAMBER SINGH

13

in sub-regulation (2) the words and symbols
“Companies Act, 1956” shall be substituted with
the words and symbols “Companies Act, 2013”.

III. In regulation 5, in sub-regulation (2), clause (a) shall
be substituted with the following, namely, -

Deputy General Manager

Securities and Exchange Board of India (Issue
and Listing of Debt Securities) (Amendment)
Regulations, 2020

b.

VI. In regulation 16, in sub-regulation (1), the words and
symbols “Companies Act, 1956” shall be substituted
with the words and symbols “Companies Act, 2013.”
VII. In regulation 18, in sub-regulation (2), the words
“twenty one days” shall be substituted the words
“fifteen days”.
VIII. In regulation 19, in sub-regulation (1), the words
and symbols “sub-section 1 of section 75 of
the Companies Act, 1956 (1 of 1956)” shall be
substituted with the words and symbols “subsection (1) and sub-section (2) of section 40 of the
Companies Act, 2013 (18 of 2013).”
IX. In regulation 20, in sub-regulation (1), in clause
(a), the words and symbols “Companies Act, 1956”
shall be substituted with the words and symbols
“Companies Act, 2013.”
X.

After regulation 21A and before regulation 22, the
following new regulation shall be inserted, namely,-

		“Creation of Security
		

21B. The issuer shall give an undertaking in the
Information Memorandum that the assets
NOVEMBER 2020 |
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on which charge is created are free from any
encumbrances and in cases where the assets
are already charged to secure a debt, the
permission or consent to create a second or
pari-passu charge on the assets of the issuer
has been obtained from the earlier creditor.”

Description regarding Security (where applicable)
including type of security (movable/immovable/
tangible etc.), type of charge (pledge/ hypothecation/
mortgage etc.), date of creation of security/ likely
date of creation of security, minimum security
cover, revaluation, replacement of security, interest
to the debenture holder over and above the coupon
rate as specified in the Trust Deed and disclosed
in the Offer Document/ Information Memorandum.

XI. In regulation 26,
		

a.

		

b.

			

in sub-regulation (2), the words and symbols
“Schedule II of the Companies Act, 1956” shall
be substituted with the words and symbols “the
Companies Act, 2013 and the Rules made
thereunder.”

f.

Risk factors pertaining to the issue

after sub-regulation (6), the following new subregulation shall be inserted, namely,“(7) The issuer shall create a recovery expense
fund in the manner as maybe specified by
the Board from time to time and inform the
Debenture Trustee about the same.”

g.

At the end of the table, the following shall be inserted
after point 3. in the Notes, namely, -

		

“4. While the debt securities are secured to the
tune of 100% of the principal and interest amount
or as per the terms of offer document/ information
Memorandum , in favour of Debenture Trustee, it is
the duty of the Debenture Trustee to monitor that
the security is maintained, however, the recovery
of 100% of the amount shall depend on the market
scenario prevalent at the time of enforcement of the
security.”

XII. In regulation 28, the words and symbols “section 621
of the Companies Act, 1956” shall be substituted
with the words and symbols “section 439 of the
Companies Act, 2013”.
XIII. In Schedule I, in para 3, in sub-para B,
		

a.

the following shall be inserted as a new column
in the table after the existing column titled
“Events of Default”, namely,-

Creation of recovery a. Details and purpose
expense fund
of the recovery expense
fund.
		

b.

the following shall be inserted as a new column
in the table after the existing column titled
“Record Date”, namely, -

All covenants of the issue (including side letters,
accelerated payment clause, etc.)
		

c.

the column titled “Events of Default” in the table,
shall be substituted with the following, namely, -

Event of Default (including manner of voting /
conditions of joining Inter Creditor Agreement)
		

d.

the following shall be inserted as a new
column after the new column titled “Creation of
Recovery Expense Fund”, namely, -

Conditions for breach of covenants (as specified in
Debenture Trust Deed)
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e.

the column titled “Security (where applicable)
(Including description, type of security, type
of charge, likely date of creation of security,
minimum
security
cover,
revaluation,
replacement of security, interest to the debenture
holder over and above the coupon rate as
specified in the Trust Deed and disclosed in the
Offer Document])” shall be substituted with the
following, namely,-

| NOVEMBER 2020

the following shall be inserted as a new column in
the table after the existing column titled “Role and
Responsibilities of Debenture Trustee”, namely, -

XIV. In Schedule II, para 4, the words and symbols
“Companies Act, 1956” shall be substituted with the
words and symbols “Companies Act, 2013.”
AJAY TYAGI

14

CHAIRMAN

Securities and Exchange Board of India (Listing
Obligations and Disclosure Requirements) (Third
Amendment) Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/33 dated 08.10.2020]
In exercise of the powers conferred by section 11, sub-section
(2) of section 11A and section 30 of the Securities and Exchange
Board of India Act, 1992 (15 of 1992) read with section 31 of
the Securities Contracts (Regulation) Act, 1956 (42 of 1956),
the Board hereby makes the following regulations to further
amend the Securities and Exchange Board of India (Listing
Obligations and Disclosure Requirements) Regulations, 2015,
namely:1.

These regulations may be called the Securities
and Exchange Board of India (Listing Obligations
and Disclosure Requirements) (Third Amendment)
Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities and Exchange Board of India (Listing
Obligations and Disclosure Requirements) Regulations,
2015,I. In regulation 54, CHARTERED SECRETARY

a.

sub-regulation (1) shall be substituted by the
following, namely, —

			

“(1) In respect of its listed non-convertible
debt securities, the listed entity shall maintain
hundred per cent. asset cover or asset cover
as per the terms of offer document/ Information
Memorandum and/or Debenture Trust Deed,
sufficient to discharge the principal amount at
all times for the non-convertible debt securities
issued.”

		

b.

sub-regulation 3 shall be omitted.

II. In regulation 56,		

a. in sub-regulation (1), in clause (c), the following
new sub-clause shall be inserted after the
existing sub-clause (iii), namely, -

			

“(iv) All covenants of the issue (including side
letters, accelerated payment clause, etc.)”

		

in sub-regulation (1), the existing clause (d)
along with the proviso, shall be substituted with
the following, namely, -

b.

			

“(d) a half-yearly certificate regarding
maintenance of hundred percent asset cover or
asset cover as per the terms of offer document/
Information Memorandum and/or Debenture
Trust Deed, including compliance with all the
covenants, in respect of listed non-convertible
debt securities, by the statutory auditor, along
with the half-yearly financial results:

			

Provided that the submission of half yearly
certificate is not applicable where bonds are
secured by a Government guarantee.”

III. In Schedule III,		

a.

			

in Part A, under the Clause A, after the existing
sub-clause 16, the following new sub-clause
shall be inserted, namely,“17. Initiation of Forensic audit: In case of
initiation of forensic audit, (by whatever name
called), the following disclosures shall be made
to the stock exchanges by listed entities:

		

a)

The fact of initiation of forensic audit along-with
name of entity initiating the audit and reasons
for the same, if available;

		

b)

Final forensic audit report (other than for forensic
audit initiated by regulatory / enforcement
agencies) on receipt by the listed entity along
with comments of the management, if any.”
AJAY TYAGI
CHAIRMAN

CHARTERED SECRETARY
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Securities Contracts (Regulation) (Stock
Exchanges and Clearing Corporations)
(Amendment) Regulations, 2020

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/32.- dated 08.10.2020]
In exercise of the powers conferred by sections 4, 8A and 31
of the Securities Contracts (Regulation) Act, 1956, read with
sections 11 and 30 of the Securities and Exchange Board of
India Act, 1992, the Securities and Exchange Board of India
hereby makes the following regulations to further amend the
Securities Contracts (Regulation) (Stock Exchanges and
Clearing Corporations) Regulations, 2018, namely:—
1.

These regulations maybe called the Securities
Contracts (Regulation) (Stock Exchanges and Clearing
Corporations) (Amendment) Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities Contracts (Regulation) (Stock Exchanges
and Clearing Corporations) Regulations, 2018, I. In regulation 2, sub-regulation (1), -

		

i.

clause (d) shall be substituted with the following
clause, namely,-

			

"clearing corporation" means an entity that is
established to undertake the activity of clearing
and settlement of trades in securities or other
instruments or products that are dealt with or traded
on a recognized stock exchange and includes
a clearing house and a limited purpose clearing
corporation specified under Chapter IV-A.”

		

ii.

after clause (h), the following clause shall be
inserted, namely,-

			

“(ha) “debt securities” means corporate bonds,
debentures or any other debt instruments as
may be specified by the Board;”

		

iii. after clause (j), the following clause shall be
inserted, namely,-

			

		

“(ja)"limited purpose clearing corporation"
means an entity that is established to undertake
the activity of clearing and settlement of repo
transactions;”

iv. after clause (r), the following clause shall be
inserted, namely,-

			

“(ra)“repo” means an instrument for borrowing
by selling debt securities with an agreement to
repurchase the debt securities on an agreed
future date at an agreed price which includes
interest on funds borrowed;

			

(rb)“repo transaction” means a transaction in
repo and reverse repo in the debt securities that
are dealt with or traded on a recognised stock
exchange;

			

(rc)“reverse repo” means an instrument for
lending by purchasing debt securities with an
NOVEMBER 2020 |
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agreement to resell the debt securities on an
agreed future date at an agreed price which
includes interest on funds lent;”
II.
		

In regulation 7, sub-regulation (4), i. after clause (a), the following proviso shall be
inserted, namely,-

			

“Provided that where the applicant is a limited
purpose clearing corporation specified under
Chapter IV-A, compliance with the requirement
under this clause may be demonstrated by way
of outsourcing arrangement(s) with a recognized
clearing corporation(s), subject to such conditions
as may be specified by the Board from time to
time;”

		

may acquire or hold, either directly or indirectly,
either individually or together with persons acting in
concert, up to fifteen per cent of the paid- up equity
share capital of a recognised clearing corporation.

(2) No person resident outside India shall, directly or
indirectly, either individually or together with persons
acting in concert, acquire or hold more than five per cent
of the paid-up equity share capital in a recognised clearing
corporation.
Provided that, —
(a) a foreign stock exchange;
(b) a foreign depository;
(c) a foreign banking company;

ii.

after clause (g), the following proviso shall be
inserted, namely,-

(d) a foreign insurance company;

			

“Provided that where the applicant is a limited
purpose clearing corporation specified under
Chapter IV-A, compliance with the requirement
under this clause may be demonstrated by way
of outsourcing arrangement(s) with a recognized
clearing corporation(s), subject to such conditions
as may be specified by the Board from time to
time;”

(f)

		

		

III. after Chapter IV, the following Chapter shall be
inserted, namely, “CHAPTER IV - A
LIMITED PURPOSE CLEARING CORPORATION

Applicability
22A. (1) The provisions of this Chapter shall only apply to
the recognized limited purpose clearing corporations.
(2) All provisions under these regulations, except
regulation 18, regulation 31 and regulation 38, shall apply
to the recognized limited purpose clearing corporation.
Shareholding in a recognised limited purpose clearing
corporation
22B. (1) No person resident in India shall at any time,
directly or indirectly, either individually or together with
persons acting in concert, acquire or hold more than five
per cent. of the paid-up equity share capital in a limited
purpose clearing corporation:
Provided that, —
(a) a depository;

(b) a banking company;

(c) an insurance company;

(d) a recognised stock exchange;

(e) a recognised clearing corporation;
(f)

a public financial institution;

(g) an asset management company of a mutual fund
registered with the Board; and

(h) an asset management company of a pension fund
registered with the Pension Fund Regulatory and
Development Authority;
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(e) a foreign commodity derivatives exchange; and
a bilateral or multilateral financial institution approved
by the Central Government,

may acquire or hold, either directly or indirectly, either
individually or together with persons acting in concert, up
to fifteen per cent of the paid-up equity share capital of a
recognized clearing corporation.
Explanation. — For the purpose of this proviso, the
persons referred to in clauses (a) to (f) shall mean persons
recognised/incorporated outside India.
(3) Subject to the limits as otherwise prescribed by the Central
Government from time to time, the combined holding of
all persons resident outside India in the paid-up equity
share capital of a recognised clearing corporation shall
not exceed, at any time, forty-nine per cent of its total paid
up equity share capital.
(4) The shareholding of persons setting up the limited purpose
clearing corporation shall be locked-in for a period of five
years from the date of grant of recognition by the Board.
Composition of the governing board of recognised
limited purpose clearing corporation
22C. The representative of the issuers of debt securities
may be appointed on the governing board of the
recognized limited purpose clearing corporation on a
rotational basis and such a director shall be deemed to be
a shareholder director.
Explanation. — For the purpose of this sub-regulation,
representative of issuers of debt securities during a
financial year shall be one amongst the top three issuers,
which are public sector undertakings, based on their issue
size in the preceding financial year.
Contribution to the Settlement Guarantee Fund
22D. (1) The contribution to the Fund as specified in
regulation 37 shall be made by the recognized limited
purpose clearing corporation, the clearing members and
issuers of the debt securities, in the manner as may be
specified by the Board from time to time.
(2) Any shortfall in the Fund, shall be replenished by the
recognized limited purpose clearing corporation to the
threshold level as may be specified by the Board from
time to time.
CHARTERED SECRETARY

22E. (1) The utilization of profits and investments by
recognized limited purpose clearing corporations shall be
in accordance with the norms specified by the Board:
Provided that for the first five years from the date of grant
of recognition by the board, there shall be no distribution of
dividend to the shareholders and the profits of recognized
limited purpose clearing corporation shall be transferred
to the Fund specified in regulation 37.

		

i.

in sub-regulation (1), clause (h) shall be
substituted by the following, namely, —

			

“ensure the implementation of the conditions
regarding creation of security for the debentures,
if any, debenture redemption reserve and
recovery expense fund;”

ii.

(2) The limited purpose clearing corporation shall not carry
on any activity whether involving deployment of funds or
otherwise without the prior approval of the Board:
Provided that the prior approval of the Board shall
not be required in case of treasury investments if such
investments are as per the investment policy approved
by the governing board of limited purpose clearing
corporation.

(i)
		

iii.

in sub-regulation (2), in clause (b), after the word
“default” and before the words “or which”, the words
and symbols “or breach of covenants (as specified in
the Offer Document/Information Memorandum and/
or debenture trust deed)” shall be inserted.

iv.

after sub-regulation (5), the following sub-regulations
(6) and (7) shall be inserted, namely, -

CHAIRMAN

Securities and Exchange Board of India
(Debenture Trustees) (Amendment)
Regulations, 2020.

In exercise of the powers conferred under Section 30 of the
Securities and Exchange Board of India Act, 1992 (15 of
1992), the Board hereby makes the following regulations to
amend the Securities and Exchange Board of India (Debenture
Trustees) Regulations, 1993, namely: –
1.

These regulations may be called the Securities
and Exchange Board of India (Debenture Trustees)
(Amendment) Regulations, 2020.

2.

They shall come into force on the date of their publication
in the Official Gazette.

3.

In the Securities and Exchange Board of India (Debenture
Trustees) Regulations, 1993, ─
regulation 14 shall be substituted by the following
namely, —

		

“Every debenture trustee shall amongst other
matters, accept the trust deeds which shall contain
the matters as specified in section 71 of Companies
Act, 2013 and Form No. SH.12 specified under the
Companies (Share Capital and Debentures) Rules,
2014. Such trust deed shall consist of two parts:

		

a.

Part A containing statutory/standard information
pertaining to the debt issue;

		

b.

Part B containing details specific to the particular
debt issue.”

CHARTERED SECRETARY

(a) carry out the necessary due diligence and monitor
the asset cover in the manner as may be specified by
the Board from time to time.

(a) obtain a certificate from the statutory auditor of the
issuer giving the value of receivables/book debts
including compliance with the covenants of the Offer
Document/Information Memorandum in the manner
as may be specified by the Board from time to time.”

AJAY TYAGI

[Issued by the Securities and Exchange Board of India vide Circular No. SEBI/
LAD-NRO/GN/2020/34 dated 08.10.2020]

on a Quarterly basis-

(ii) on a Half-Yearly basis-

22F. The recognized limited purpose clearing corporation
shall have arbitration mechanism for settlement of
disputes or claims arising out of transactions cleared and
settled by it.”

I.

in sub-regulation (1), clause (t) shall be substituted by the
following, namely, —
“In case where listed debt securities are secured by way
of receivables/ book debts, it shall, -

Arbitration Mechanism

16

in regulation 15,

		

“(6) Before creating a charge on the security for the
debentures, the debenture trustee shall exercise
independent due diligence to ensure that such security
is free from any encumbrance or that it has obtained
the necessary consent from other charge-holders if
the security has an existing charge, in the manner as
may be specified by the Board from time to time.

		

(7) Subject to the approval of the debenture holders
and the conditions as may be specified by the Board
from time to time, the debenture trustee, on behalf of
the debenture holders, may enter into inter-creditor
agreements provided under the framework specified
by the Reserve Bank of India.”
AJAY TYAGI

17

CHAIRMAN

Issuance, listing and trading of Perpetual
Non-Cumulative Preference Shares (PNCPS)
and Innovative Perpetual Debt Instruments
(IPDIs)/ Perpetual Debt Instruments (PDIs)
(commonly referred to as Additional Tier 1
(AT 1) instruments)

[Issued by the Securities and Exchange Board of India vide SEBI/HO/DDHS/
CIR/P/2020/199 dated 06.10.2020]
1.

Perpetual Non-Cumulative Preference Shares (PNCPS’)
and Innovative Perpetual Debt Instruments (IPDIs) /
Perpetual Debt Instruments (PDIs) (commonly referred to
NOVEMBER 2020 |
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as AT 1 instruments) are essentially non-equity regulatory
instruments, forming part of a bank’s capital, governed by
Reserve Bank of India (RBI) guidelines and issued under
the issuance and listing framework given under Chapter
VI of the SEBI (Issue and Listing of Non-Convertible
Redeemable Preference Shares) Regulations, 2013
(“NCRPS Regulations”).
2.

3.

		

i. Disclosures as specified in Annex I.

		

ii. Provisions of circulars as specified in Annex II.

		

iii. Specific disclosures about:

These instruments have certain unique features which,
inter-alia, grant the issuer (i.e. banks, in consultation with
RBI) a discretion in terms of writing down the principal /
interest, to skip interest payments, to make an early recall
etc. without commensurate right for investors to legal
recourse, even if such actions of the issuer might result in
potential loss to investors.
Given the nature and contingency impact of these AT 1
instruments and the fact that full import of the discretion is
available to an issuer, may not be understood in the truest
form by retail individual investors, the matter was discussed
in SEBI’s advisory committee on the development of
corporate bond market in India viz. Corporate Bonds and
Securitization Advisory Committee (CoBoSAC). Based on
the recommendations of the CoBoSAC, the following shall
be the additional framework related to issuance, listing
and trading of PNCPS and IPDIs which are proposed to
be listed :
a.

		

The issuance of AT1 instruments shall be done
mandatorily on the Electronic Book Provider
(EBP) platform irrespective of the issue size
in terms of SEBI circulars SEBI/HO/DDHS/
CIR/P/2018/05 dated January 05, 2018 and
SEBI/HO/DDHS/CIR/P/2018/122 dated August
16, 2018.

		ii.

“Securities” as defined in clause 1.1.8 of
Schedule A of SEBI circular SEBI/HO/DDHS/
CIR/P/2018/05 dated January 05, 2018, shall
include:

		

i)

Perpetual non-cumulative preference shares
(PNCPS)

		

ii)

Innovative perpetual debt instruments (IPDIs)
and

		

iii) Perpetual debt instruments (PDIs)

b.
		

		

The minimum allotment of AT1 instruments shall not
be less than Rs.1 crore.

d.
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Point of Non Viability (PONV) clause: The absolute
right, given to the RBI, to direct a bank to write down
the entire value of its outstanding AT1 instruments/
bonds, if it thinks the bank has passed the Point of
Non Viability (PONV), or requires a public sector
capital infusion to remain a going concern.

6.

This Circular is available on SEBI website at www.sebi.
gov.in under the categories “Legal Framework” and under
“Circulars”.
PRADEEP RAMAKRISHNAN

General Manager

Annexures not published here for want of space. For complete notification
readers may log on to www.sebi.gov.in
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Standardization of timeline for listing of
securities issued on a private placement basis
under :
i.
ii.
iii.
iv.

SEBI (Issue and Listing of Debt Securities) Regulations,
2008 (SEBI ILDS),
SEBI (Issue and Listing of Non-Convertible Redeemable
Preference Shares) Regulations, 2013 (SEBI NCRPS),
SEBI (Public Offer and Listing of Securitised Debt
Instruments and Security Receipts) Regulations, 2008 (SEBI
SDI) and
SEBI (Issue and Listing of Municipal Debt Securities)
Regulations, 2015 (SEBI ILDM).

[Issued by the Securities and Exchange Board of India vide SEBI/HO/DDHS/
CIR/P/2020/198 dated 05.10.2020]
1.

SEBI has been receiving requests from various market
participants for clarification on the time period within
which securities issued on private placement basis
under SEBI ILDS, SEBI NCPRS, SEBI SDI and SEBI
ILDM Regulations need to be listed after completion of
allotment.

2.

After discussions and taking feedback from market
participants, it has been decided to stipulate the following
timelines:

Other requirements:
Issuers, in addition to making disclosures as per
Schedule I of the SEBI NCRPS Regulations, shall
comply with the following:

c)

This Circular is issued in exercise of powers under Section
11(1) of Securities and Exchange Board of India Act, 1992
read with regulations 23(5) and 26 of the SEBI (NCRPS)
Regulations.

The minimum trading lot size for AT1 instruments
shall be Rs.1 crore.

e.
		

Trading lot size

Risk factors, to include all the inherent
features of these AT1 instruments highlighted
at para 2 above.

5.

Investors

Allotment size

b)

This circular shall come into force with effect from October
12, 2020.

Issuers and Stock Exchanges shall ensure that only
QIBs are allowed to participate in the issuance of AT1
instruments.

c.

Details of all the conditions upon which the
call option will be exercised by them for AT1
instruments, in the Information /Private Placement
Memorandum.

4.

Manner of Issuance:
i.

a)

CHARTERED SECRETARY

Due date

1.

Closure of issue

T day

2.

Receipt of funds

3.

Allotment of securities
trading day

To be completed by
T+2

4.

Issuer to make listing To be completed by
application to Stock T+4 trading day
Exchange(s)

5.

Listing permission from
Stock Exchange(s)

3.

Depositories shall activate the ISINs of debt securities
issued on private placement basis only after the Stock
Exchange(s) have accorded approval for listing of such
securities.
Further, in order to facilitate re-issuances of new
debt securities in an existing ISIN, Depositories are
advised to allot such new debt securities under a
new temporary ISIN which shall be kept frozen. Upon
receipt of listing approval from Stock Exchange(s) for
such new debt securities, the debt securities credited
in the new temporary ISIN shall be debited and the
same shall be credited in the pre-existing ISIN of the
existing debt securities, before they become available
for trading.
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[Issued by the Securities and Exchange Board of India vide SEBI/HO/IMD/DF3/
CIR/P/2020/194 dated 05.10.2020]
1.

Please refer to Ninth and Eleventh Schedule of SEBI
(Mutual Funds) Regulations, 1996 and SEBI circular No.
SEBI/IMD/CIR No 18 / 198647 /2010 dated March 15,
2010, which provide the accounting policies to be followed
for determining distributable surplus and accounting the
sale and repurchase of units in the books of the Mutual
Fund.

2.

The aforesaid regulatory requirements, inter-alia,
mandates that when units are sold, and sale price (NAV)
is higher than face value of the unit, a portion of sale price
that represents realized gains shall be credited to an
Equalization Reserve Account and which can be used to
pay dividend.

3.

There is a need to clearly communicate to the investor
that, under dividend option of a Mutual Fund Scheme,
certain portion of his capital (Equalization Reserve) can
be distributed as dividend.

4.

Based on the recommendations of Mutual Funds Advisory
Committee (MFAC), it is decided to stipulate the following:
4.1. All the existing and proposed Schemes of Mutual
Funds shall name / rename the Dividend option(s) in
the following manner:

Stock Exchange(s) are advised to inform the listing
approval details to the Depositories whenever listing
permission is given to debt securities issued on private
placement basis.
4.

In case of delay in listing of securities issued on privately
placement basis beyond the timelines specified in para
2 above, the issuer shall;
4.1. pay penal interest of 1% p.a. over the coupon rate
for the period of delay to the investor (i.e. from date
of allotment to the date of listing)

Clause 4(a) (ii) of the SEBI Circular No. SEBI/HO/
MIRSD/DOS3/CIR/P/2019/68 dated May 27, 2019
stands deleted.

6.

The circular shall come into force with effect from
December 01, 2020.

7.

This circular is being issued in exercise of the powers
conferred under Section 11(1) of the Securities and
Exchange Board of India Act, 1992 to protect the
interests of investors in securities and to promote the
development of, and to regulate the securities markets.

8.

This Circular is available on SEBI website at www.sebi.
gov.in under the category “Legal Framework”.
PRADEEP RAMAKRISHNAN

General Manager

CHARTERED SECRETARY

Option / Plan

Name

Dividend Payout

Payout of Income Distribution
cum capital withdrawal option

Dividend Reinvestment

Reinvestment
of
Distribution
cum
withdrawal option

Income
capital

Dividend Transfer Transfer of Income Distribution
Plan
cum capital withdrawal plan

4.2. be permitted to utilise the issue proceeds of its
subsequent two privately placed issuances of
securities only after receiving final listing approval
from Stock Exchanges.
5.

Review of Dividend option(s) / Plan(s) in case
of Mutual Fund Schemes

4.2. Offer documents shall clearly disclose that the
amounts can be distributed out of investors capital
(Equalization Reserve), which is part of sale price
that represents realized gains. Further, AMCs shall
ensure that the said disclosure is made to investors
at the time of subscription of such options/plans.
4.3. AMCs shall ensure that whenever distributable
surplus is distributed, a clear segregation between
income distribution (appreciation on NAV) and capital
distribution (Equalization Reserve) shall be suitably
disclosed in the Consolidated Account Statement
provided to investors as required under Regulation
36(4) of SEBI (Mutual Funds) Regulations, 1996
and SEBI Circular No. CIR/MRD/ DP/ 31/2014 dated
November 12, 2014.
5.

The aforesaid changes shall not be treated as Fundamental
Attribute Change in terms of Regulation 18 (15A) of SEBI
(Mutual Funds) Regulations, 1996.
NOVEMBER 2020 |
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Serial
Details of Activities
number

FROM THE GOVERNMENT

6.

All other conditions specified in this regard shall remain
unchanged.

7.

The provisions mentioned under paragraph 4 shall be
effective from April 01, 2021.

8.

This circular is issued in exercise of the powers conferred
under Section 11 (1) of the Securities and Exchange
Board of India Act, 1992, read with Regulation 77 of the
Securities and Exchange Board of India (Mutual Funds)
Regulations, 1996 to protect the interests of investors
in securities and to promote the development of, and to
regulate the securities market.

at Annexure A. Pursuant to calculation of risk value
of the scheme portfolio based on the methodology
specified in Annexure A, risk level of a scheme
as mentioned at Table 11 of Annexure A shall be
depicted by risk-o-meter shown above at para 2(a).
e.

Based on the scheme characteristics, Mutual Funds
shall assign risk level for schemes at the time of
launch of scheme/New Fund Offer.

f.

Any change in risk-o-meter shall be communicated
by way of Notice cum Addendum and by way of
an e-mail or SMS to unitholders of that particular
scheme.

g.

Risk-o-meter shall be evaluated on a monthly
basis and Mutual Funds/AMCs shall disclose the
Risk-o-meter along with portfolio disclosure for all
their schemes on their respective website and on
AMFI website within 10 days from the close of
each month.

h.

Mutual Funds shall disclose the risk level of schemes
as on March 31 of every year, along with number of
times the risk level has changed over the year, on
their website and AMFI website.

i.

Mutual Funds shall publish the following table of
scheme wise changes in Risk-o-meter in scheme
wise Annual Reports and Abridged summary:

DEENA VENU SARANGADHARAN

20

Deputy General Manager

Product Labeling in Mutual Fund schemes –
Risk-o-meter

[Issued by the Securities and Exchange Board of India vide Circular SEBI/HO/
IMD/DF3/CIR/P/2020/197 dated 05.10.2020]
1.

Please refer to SEBI circular no. CIR/IMD/DF/5/2013
dated March 18, 2013 and CIR/IMD/DF/4/2015 dated
April 30, 2015 captioned as ‘Product Labeling in Mutual
Funds’.

2.

SEBI, based on the recommendation of Mutual Fund
Advisory Committee (MFAC), has reviewed the
guidelines for product labeling in mutual funds and the
following has been decided:
a.

Scheme Risk-oname
meter level
at start of
the financial
year

Risk Level of a scheme will be depicted by “Risk-ometer”, as shown below:

3.

b.

For example, the risk depicted in the above risk-ometer is Moderately High

c.

Risk-o-meter shall have following six levels of risk
for mutual fund schemes:

		

i.

Low Risk

		

ii.

Low to Moderate Risk

		

iii. Moderate Risk

		

iv. Moderately High Risk

		

v.

		

vi. Very High Risk

d.
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Number of
changes in
Risk-o-meter
during the
financial year

Product label shall be disclosed on :
a.

Front page of initial offering application form,
Scheme Information Documents (SID) and Key
Information Memorandum (KIM).

b.

Common application form – along with the
information about the scheme.

c.

The product label with respect to (a) & (b) above
shall be placed in proximity to the caption of the
scheme and shall be prominently visible.

d.

Scheme advertisements – placed in manner so as
to be prominently visible to investors.

4.

Change in risk-o-meter will not be considered as a
Fundamental Attribute Change of the scheme in terms of
regulation 18(15A) of SEBI (Mutual Fund) Regulations,
1996.

5.

This circular shall be in force with effect from January 1,
2021, to all the existing schemes and all schemes to be
launched on or thereafter. However, mutual funds may
choose to adopt the provisions of this circular before the
effective date.

6.

This circular is issued in exercise of the powers conferred
under Section 11 (1) of the Securities and Exchange

High Risk and

The detailed guidelines for evaluation of risk levels
of a scheme along with few examples are provided

Risk-ometer
level at
end of the
financial
year

CHARTERED SECRETARY

received from Stock Exchanges, SEBI had earlier
provided relaxations in timelines for compliance with
various regulatory requirements by the trading members
/ clearing members / depository participants, vide circular
nos. SEBI/HO/MIRSD/DOP/CIR/P/2020/61 dated April
16, 2020, SEBI/HO/MIRSD/DOP/CIR/P/2020/62 dated
April 16, 2020, and SEBI/HO/MIRSD/DOP/CIR/P/2020/68
dated April 21, 2020. Later, vide circular nos. SEBI/HO/
MIRSD/DOP/CIR/P/2020/82 dated May 15, 2020, SEBI/
HO/MIRSD/DOP/CIR/P/2020/101 dated June 19, 2020
and SEBI/HO/MIRSD/DOP/CIR/P/2020/141 dated July
29, 2020, timelines / period of exclusion was further
extended for certain compliance requirements.

DEENA VENU SARANGADHARAN

Deputy General Manager

Annexure not published here for want of space. For complete notification
readers may log on to www.sebi.gov.in
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Framework for monitoring of foreign holding
in Depository Receipts

[Issued by the Securities and Exchange Board of India vide SEBI/HO/MRD/
DCAP/CIR/P/2020/190 dated 01.10.2020]
1.

The framework for issuance of Depository Receipts
(‘DRs’) by a Listed Company was notified by SEBI vide
Circular dated October 10, 2019.

2.

The said Circular, at Para 2.19 to 2.21, inter-alia, provided
the obligations of Indian Depository and Domestic
Custodian, whereby, Indian Depositories were required to
develop a system to monitor the foreign holding, including
that held by way of DRs, as per the limits prescribed
under the Foreign Exchange Management Act, 1999
and applicable SEBI Regulations, and disseminate the
information regarding outstanding DRs and available limit
for conversion. For this purpose, the Circular provided that
Indian Depositories shall have necessary arrangement
with the Domestic Custodian and / or Foreign Depository.

3.

4.

5.

Based on discussion with market participants, the broad
operational guidelines for the above purpose are placed at
Annexure. Indian Depositories, in consultation with each
other and market participants, may prescribe the formats
and other details, as may be necessary to operationalize
the above.
Stock Exchanges and Depositories are advised to:
a)

make necessary amendments to the relevant byelaws, rules and regulations for the implementation of
the above circular; and

b)

bring the provisions of this circular to the notice
of the issuers, Domestic Custodians and also to
disseminate the same on the website.

This circular is being issued in exercise of powers
conferred under Section 11(1) of the Securities and
Exchange Board of India Act, 1992.
SUDEEP MISHRA
General Manager

Annexures not published here for want of space. For complete notification
readers may log on to www.sebi.gov.in
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Relaxation in timelines for compliance with
regulatory requirements

[Issued by the Securities and Exchange Board of India vide SEBI/HO/MIRSD/
DOP/CIR/P/2020/191 dated 01.10.2020]
1.

In view of the situation arising due to COVID-19 pandemic,
lockdown imposed by the Government and representations
CHARTERED SECRETARY

2.

In view of the prevailing situation due to COVID-19
pandemic and representation received from the Stock
Exchanges, it has been decided to further extend the
timelines for compliance with the regulatory requirements
by the trading members / clearing members, mentioned in
the SEBI circulars, as under:

Compliance
requirements
forwhich timelines
were extended vide
SEBI circular SEBI/
HO/MIRSD/DOP/CIR/
P/2020/61dated April
16, 2020.
Maintaining call
recordings of orders/
instruction sreceived
from clients.
Compliance
requirements for
which timelines
were extended vide
SEBI circular SEBI/
HO/MIRSD/DOP/
CIR/P/2020/62 dated
April 16, 2020.
KYC application
form and supporting
documents of theclients
to be uploaded
onsystem of KRA with
in10 working days.
Compliance
requirements for
which timelines were
extended vide SEBI
circular SEBI/HO/
MIRSD/DOP/CIR/
P/2020/141dated July
29, 2020.
Cyber Security & Cyber
Resilience Audit for the
year ended March 31,
2020.

S. No. for
Extended
which timeline timeline/ Period
is extended
of exclusion

XI

December
31,2020

S.No.for
Extended
which timeline timeline/ Period
is extended
of exclusion

III

Period of
exclusion shall
be from March
23, 2020 till
December 31,
2020.

S.No. for
Extended
which timeline timeline/Period
is extended
of exclusion

-

December 31,
2020

NOVEMBER 2020 |
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Board of India Act 1992, read with the provision of
Regulation 77 of SEBI (Mutual Funds) Regulation,
1996 to protect the interests of investors in securities
and to promote the development of, and to regulate the
securities market.

FROM THE GOVERNMENT

3.

4.

Stock Exchanges / Clearing Corporations are directed to
bring the provisions of this circular to the notice of their
members and also disseminate the same on their websites.
All other conditions specified in the aforementioned
circulars shall continue to remain applicable till the period
of relaxation.
This circular is issued in exercise of powers conferred
under Section 11(1) of the Securities and Exchange Board
of India Act, 1992, to protect the interests of investors in
securities and to promote the development of, and to
regulate the securities markets.
NARENDRA RAWAT

23

6.

The above modifications permitted to SEBI Circular dated
September 24, 2019 shall be in force till December 31,
2020.

7.

Further, as per the Principles of Fair Valuation specified
in Eighth Schedule of SEBI (Mutual Funds) Regulations,
1996, and other circulars issued, AMCs shall continue
to be responsible for true and fairness of valuation of
securities.

8.

This Circular shall come into force with immediate effect.

9.

This circular is issued in exercise of powers conferred
under Section 11 (1) of the Securities and Exchange Board
of India Act, 1992, read with the provisions of Regulation
77 of SEBI (Mutual Funds) Regulations, 1996, to protect
the interests of investors in securities and to promote the
development of, and to regulate the securities market.

General Manager

Review of provisions regarding valuation of
debt and money market instruments due to
the COVID - 19 pandemic

[Issued by the Securities and Exchange Board of India vide SEBI/HO/IMD/DF4/
CIR/P/2020/192 dated 01.10.2020]

LAMBER SINGH

24

Deputy General Manager

Standard Operating Procedure in the cases
of Trading Member / Clearing Member
leading to default - Extension of timeline
for submission of the Undertaking cum
Indemnity bond by the Trading members
(TMs) / Clearing Members (CMs) for all the
bank accounts

1.

In terms of the SEBI Circular No. SEBI/HO/IMD/DF4/
CIR/P/2019/102 dated September 24, 2019, valuation
agencies engaged by AMFI recognize default of a security
under clause 5.1.1.2 and 9.1.2. The said provisions
were relaxed vide SEBI Circular No. SEBI/HO/IMD/
DF3/CIR/2020/70 dated April 23, 2020 till the period of
moratorium permitted by Reserve Bank of India (RBI).

2.

SEBI, vide Circular No. SEBI/HO/MIRSD/CRADT/
CIR/P/2020/160 dated August 31, 2020 has provided
relaxation to Credit Rating Agencies in recognition of
default for restructuring by the lender/ investors solely due
to COVID-19 related stress.

[Issued by the Securities and Exchange Board of India vide SEBI/HO/MIRSD/
DOP/CIR/P/2020/193 dated 01.10.2020]
1.

In line with the same, discretion needs to be provided
to valuation agencies engaged by AMCs/AMFI for
recognition of default in case proposal of restructuring
of debt is solely due to COVID-19 related stress. For the
said purpose, any proposal of restructuring received by
Debenture Trustees shall be communicated to investors
immediately. Further, any proposal received by Mutual
Funds from lenders/issuer/Debenture Trustees shall be
reported immediately to the valuation agencies (along with
the other material information required for the purpose of
valuation), Credit Rating Agencies and AMFI. AMFI, on
receipt of such information, shall immediately disseminate
it to its members.

In terms of clause 9 of SEBI circular SEBI/HO/MIRSD/
DPIEA/CIR/P/2020/115 dated July 01, 2020 on the
captioned subject, TMs / CMs are required to provide a list
of all their bank accounts to the Stock Exchanges (SEs)
/ Clearing Corporations (CCs) and the SEs / CCs shall
obtain an Undertaking cum Indemnity bond from the TM
within 90 days from the date of the said SEBI circular.

2.

In view of the prevailing situation due to COVID-19
pandemic and representation received from the Stock
Exchanges, it has been decided to extend the timeline
for submission of the Undertaking cum Indemnity bond by
the TM / CM for all the bank accounts by a period of one
month i.e. till October 31, 2020.

3.

It has also been decided to provide flexibility to the SEs
/ CCs for modifying the Undertaking cum Indemnity bond
they need to take from TMs / CMs and suitably modify the
draft undertaking wherever required.

4.

Stock Exchanges and Clearing Corporations are directed
to bring the provisions of this circular to the notice of
their members and also disseminate the same on their
websites.

5.

This circular is issued in exercise of powers conferred
under Section 11(1) of the Securities and Exchange Board
of India Act, 1992, to protect the interests of investors in
securities and to promote the development of, and to
regulate the securities markets.

3.

4.

5.

Further, if the valuation agency, based on its assessment of
the proposal, is of the view that the proposed restructuring
is solely due to fallout of COVID-19 pandemic then the
valuation agency may not consider the restructuring / non
receipt of the dues as a default for the purpose of valuation
of money market or debt securities held by Mutual Funds.
Further, valuation agencies shall ensure that change in
terms of investment, financial stress of the issuer and
the capability of issuer to repay the dues/borrowings on
the extended dates are reflected in the valuation of the
securities.
Further, in the scenario as stated above, if there is any
difference in the valuation of securities provided by two
valuation agencies, the conservative valuation shall be
accepted.
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RACHNA ANAND

General Manager

CHARTERED SECRETARY

CHARTERED SECRETARY

NOVEMBER 2020 |

173

174

| NOVEMBER 2020

CHARTERED SECRETARY

ICSI SOCIAL CONNECT
TOGETHER WE CAN. TOGETHER WE WILL.
The Institute of Company Secretaries of India (ICSI) has considered it to be their responsibility to
undertake initiatives so as to benefit not just its own members but other stakeholders and the
society at large.
Over the years, various schemes have been initiated and collaborations been made by Members of
ICSI using their good offices to get discounts for other members on either regional or pan India
basis. We are pleased to inform you that all such schemes and initiatives have been brought under
one umbrella of ICSI Social Connect and the same have been placed on the ICSI website.
The ICSI Social Connect tab on the website attempts to provide an easy and single point access
to information about several welfare schemes of the Institute and their various aspects including
eligible beneficiaries, types of benefits, scheme details, etc.
Continuing the trend of synergic advantage through collective bargaining, we would like to expand
the benefit base for the members and students of the CS fraternity.
Soliciting your wholehearted support in this endeavour of ours, we earnestly request our members
pursuing business activities or providing professional services to realise the mutual benefit of this
initiative and connect with us to not just expand their business base but simultaneously connect
with this league of professionals.
You may kindly share the details of such discounted deals/offers at .......... Please feel free to
contact us for any other clarification and information.
All the benefits and discounts
https://www.icsi.edu/profile/social/

under

ICSI

Social

Connect

are

accessible

at:

Medical Assistance Providers:

Financial Assistance Providers:

Team ICSI

CHARTERED SECRETARY
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Documents downloadable from the DigiLocker Platform
The National Digital Locker System, launched by Govt. of India, is a secure cloud based
platform for storage, sharing and verification of documents and certificates. In the wake of
digitization and in an attempt to issue documents to all the members in a standard format
and make
them electronically
available from
on real-time
basis, the Institute
of Company
Documents
downloadable
the DigiLocker
Platform
Secretaries of India had connected itself with the DigiLocker platform of the Government of
The
National
Locker System,
launched by on
Govt.
of India,
is a secure
cloudinbased
for storage,
sharing
and
India.
TheDigital
initiative
was launched
5th
October,
2019
theplatform
presence
of the
Hon'ble
verification
of
documents
and
certificates.
In
the
wake
of
digitization
and
in
an
attempt
to
issue
documents
to
all
the
members
President of India.
in a standard format and make them electronically available on real-time basis, the Institute of Company Secretaries of
India had connected itself with the DigiLocker platform of the Government of India. The initiative was launched on 5th
October,
2019 into
thetheir
presence
of the Hon’ble
of India. certificates, members can also now access
In addition
identity
cards President
and Associate

and download their Fellow certificates and Certificates of Practice from the Digilocker

In addition to their identity cards and Associate certificates, members can also now access and download their Fellow
anytime,and
anywhere.
certificates
Certificates of Practice from the Digilocker anytime, anywhere.

How
HowtotoAccess:
Access:
•
•

Goto to
https://digilocker.gov.in
andUpclick
Go
https://digilocker.gov.in
and click on Sign

on Sign Up
You
may
download
the
Digilocker
mobile
app
from
mobile store (Android/iOS)
You may download the Digilocker mobile app from mobile
store
(Android/iOS)

How
HowtotoLogin:
Login:
•

•

•

•

Signing
upDigiLocker
for DigiLocker
mobile
Signing
up for
with yourwith
mobileyour
number.

number.
Your
mobile
number
is
authenticated
by
an
OTP (one-time password).
Your mobile number is authenticated by an OTP (one-time password).
Select a username & password. This will create your DigiLocker account.
Select a username & password. This will create your DigiLocker account.
After your DigiLocker account is successfully created, you can voluntarily provide your
After
your DigiLocker
is successfully
can voluntarily
provide your Aadhaar number (issued by
Aadhaar
numberaccount
(issued
by UIDAI) created,
to availyouadditional
services.
UIDAI) to avail additional services.

How
Documents
digitally:
HowtotoAccess
Accessyour
your
Documents
digitally:

Onsuccessful
successful
validation
ofgocredential
go to
"Pull
in select
the the
Issued
On
validation
of credential
to “Pull Documents”
in the
IssuedDocuments"
document section,
partner document
name “The
Institute
of Company
Secretaries
of India”
& document
“Identity of
Card” Company
and enter theSecretaries
document details
for to&
section,
select the
partner
name
“The type
Institute
ofasked
India”
fetch
the same.
document
type “Identity Card” and enter the document details asked for to fetch the same.
We believe that this initiative shall go a long way in providing ease of access of all documents of our members and
rendering
them just
a click
away.
We believe
that
this
initiative shall go a long way in providing ease of access of all

documents of our members and rendering them just a click away.
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INSTITUTE

n MEMBERS RESTORED DURING THE MONTH OF SEPTEMBER 2020
n CERTIFICATE OF PRACTICE SURRENDERED DURING THE MONTH OF SEPTEMBER 2020
n ATTENTION
n ATTENTION MEMBERS
n MEMBERS HOLDING CERTIFICATE OF PRACTICE
n RESTORATION OF MEMBERSHIP
n RESTORATION OF CERTIFICATE OF PRACTICE
n OBITUARIES
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NEWS FROM THE INSTITUTE

39
40

Institute
News
MEMBERS RESTORED
SEPTEMBER 2020
SL.
NO
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
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DURING

NAME

THE

MONTH

OF

MEMBNO

REGION

CS AMEE JOSHI
CS DEEPA SINGH
CS C R LAKSHMAN
CS NILIMA DATTARAM AMRE

ACS - 24242
ACS - 29024
ACS - 13460
ACS - 24991

F/WIRC
EIRC
WIRC
WIRC

CS SAKSHI KATYAL
CS VIVEK KUMAR CHHIPA

ACS - 19263
ACS - 47265

F/NIRC
WIRC

ACS - 45199
ACS - 21536
ACS - 5222
ACS - 14230
ACS - 22182

SIRC
NIRC
EIRC
NIRC
WIRC

ACS - 47395
FCS - 3267
ACS - 43429
ACS - 37897
ACS - 7298
ACS - 29268
ACS - 17861
ACS - 26689
ACS - 40389
ACS - 30517
ACS - 37620
FCS - 9956
ACS - 22241
ACS - 27725
ACS - 15536
ACS - 35292
ACS - 49030
ACS - 36371
ACS - 26567

WIRC
EIRC
NIRC
NIRC
WIRC
WIRC
WIRC
NIRC
NIRC
WIRC
F/EIRC
NIRC
NIRC
WIRC
WIRC
NIRC
EIRC
EIRC
WIRC

ACS - 52189
ACS - 19537
FCS - 1025
ACS - 34626
ACS - 33480
FCS - 6319

NIRC
F/SIRC
SIRC
WIRC
EIRC
SIRC

CS MEENA GOENKA

CS VIJAY SINGH

CS SHRUTI MAHAJAN
CS TANYA GAUR
CS RAJ KUMAR SINGH
CS ANUJ TUTEJA
CS SHIKHA SURESHCHAND
RASTOGI
CS KAMLESH YADAV
CS KRISHNA KUMAR AGARWAL
CS ANJALI JAIN
cs DISHA BAJPAI
CS VIJAY INDUKUMAR JOSHI
CS HARPREET SINGH AJMANI
CS PRAMOD KUMAR DUBEY
CS VITHI SHARMA
CS AMARDEEP KAUR
CS RAJKUMAR KANNAN
CS DEBARATI GOSWAMI
CS ATUL JAIN
CS AMIT KALRA
CS ADITYA VIKRAM DUA
CS MANISH R. KHANDELWAL
CS PARDEEP SINGH NEGI
CS KHUSBOO SONI
CS PRIYANKA AGARWAL
CS MEENAKSHI SANTKUMAR
CHANDAK
CS JYOTI
CS KISHORE KAYARAT
CS THIAGARAJAN NATARAAJAN
CSTABASSUM RUWABALI KHAN
CS MANISHA AGARWAL
CS SUMITHRA CHAKRAVARTHI
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ACS - 56500

ACS - 26057

WIRC

NIRC

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88

CS MANOJ KUMAR
CS VENKATESWARA PRASAD
KOVELAMUDI
CS K SWAMINATHAN
CS SONIKA ARORA
CS MAHESH PAUSUKLAL SARDA
CS REKHA ALLAM
CS PRITHIJIT LAHIRI
CS C K GURU PRAKASH
CS KANIKA SHAH
CS RAJIV RANJAN
CS PURVEE GAUTAM JAIN
CS MOHIT BAID
CS GAGANDEEP SINGH
SABHARWAL
CS SUMANJAY KUMAR
CS NIVEDITA KRISHNA
CS S SATHYANARAYANAN
CS CHITRALEKHA VBVR
CS NARENDRA KUMAR
AMBAWAT
CS DINESH GARG
CS MOHAN LAL KUMAWAT
CS BIMAL KUMAR PATWARI
CS JALPA SANJAY KUMAR SHAH
CS HEMANT KUMAR AGARWAL
CS SHREYA JAIN
CS PRAMOD TUKARAM JADHAV
CS JAYSHREE KUMARI
JHANWAR
CS SAURABH MISRA
CS SEEMA DHONDIYAL
CS UMESH KUMAR
CS PREETI SATYANI
CS NITESH KUMAR
CS KAVITA PRASAD
CS PARIKSHIT PANT
CS M A KRISHNAN
CS OM PRAKASH AGRWAL
CS SNEHA SHRIPPAD
KARMARKAR
CS ANKUR CHADHA
CS MANVINDER SINGH AJMANI
CS ASHISH LAKHOTIA
CS SHRUTI BHARTIA
CS DEVENDAR AGARWAL
CS VINOD CHANDRA MAMGAI
CS PRATHIMA MARIRA TELLIS
CS RACHITA DHARNIDHARKA
CS SURBHI
CS DEEPANSHI SINDHWANI
CS VIPIN KUMAR
CS ANUJ KIRTI SHARMA
CS BABITA JAIN
CS NITESH KUMAR

ACS - 16399
ACS - 22811

WIRC
SIRC

ACS - 5177
ACS - 19947
ACS - 5781
ACS - 17709
ACS - 12936

SIRC
NIRC
WIRC
SIRC
EIRC

ACS - 38149
ACS - 49050
ACS - 12172
FCS - 9959
ACS - 13718

NIRC
SIRC
SIRC
SIRC
SIRC

FCS - 6392
ACS - 11673
FCS - 5380
ACS - 39390
ACS - 14823
ACS - 44172
ACS - 36693
ACS - 50201

NIRC
NIRC
EIRC
WIRC
NIRC
NIRC
WIRC
EIRC

ACS - 25150
ACS - 29934
ACS - 28180
ACS - 37253
ACS - 48021
ACS - 49498
ACS - 28138
ACS - 7248
ACS - 12779
ACS - 19830

NIRC
NIRC
NIRC
NIRC
NIRC
NIRC
NIRC
WIRC
NIRC
WIRC

ACS - 17086
ACS - 10410
ACS - 17689
ACS - 23680
ACS - 24057
ACS - 30118
ACS - 30248

WIRC
NIRC
NIRC
EIRC
NIRC
NIRC
SIRC

ACS - 22068
ACS - 43271
ACS - 21085
ACS - 33181
ACS - 33626
ACS - 27653

ACS - 33285
ACS - 41374
ACS - 41773
ACS - 42949
ACS - 43345
ACS - 46091
ACS - 48021

SIRC
NIRC
NIRC
WIRC
EIRC
NIRC

SIRC
NIRC
NIRC
NIRC
WIRC
NIRC
NIRC
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CS RITU ATRI

ACS - 48907

NIRC

90

ACS - 52599

WIRC

FCS - 4386

SIRC

92

CS HARSH KRISHNAKANT
ZAVERI
CS VELLIVAGAI JAGDESAN
BAALACHANDI
CS NITESH KUMAR SINHA

93
94
95

91

FCS - 7536

NIRC

CS HARPREET SINGH KHURANA

FCS - 3486

NIRC

CS SWETA PARASAD

ACS - 35611

SIRC

CS MAHENDRA PAL ARORA

FCS - 1725

NIRC

CERTIFICATE OF PRACTICE SURRENDERED DURING
THE MONTH OF SEPTEMBER 2020
Sr.
No.

Name

18

CS SANDIPKUMAR
RAMNIKLAL SOLANKI

ACS - 31504

19028

WIRC

19

CS SHWETA GUPTA

ACS - 25544

14358

NIRC

20

CS SWATI HISARIA

ACS - 44071

17083

EIRC

21

CS RAVEENA SHARMA
JAIN

ACS - 41175

20288

NIRC

22

CS JUHEE BANKA

ACS - 25018

12426

EIRC

23

CS AKASH
GHUWALEWALA

ACS - 32445

23116

EIRC

24

CS RHYTHM SEHRA

ACS - 42614

18976

NIRC

25

CS KIRTI BAFNA

ACS - 44870

22466

SIRC

26

CS SHARYU
PUSAVALE

ACS - 60636

22938

WIRC

27

CS PRITI AGGARWAL

ACS - 35083

19066

NIRC

28

CS DEEPIKA
BHARDWAJ

ACS - 47536

18729

NIRC

MEMB NO.

COP
NO.

REGION

ACS - 16577

10744

SIRC

FCS - 5978

23079

NIRC

29

CS MONISH PAL

ACS - 56941

21764

WIRC

1

CS JHANSI LAXMI
KALAKOTA

2

CS REKHA KEJRIWAL

3

CS VIJAY KUMAR
JANNADA

ACS - 41810

22805

SIRC

30

CS AAFREEN FATMA
KHAN

ACS - 39477

16545

WIRC

4

CS PIYUSH JAIN

ACS - 49885

18164

NIRC

31

20773

WIRC

CS KUMAR
SATHIYAVELU

ACS - 59398

22601

SIRC

CS SHRIKANT
HANUMANDAS KABRA

ACS - 55741

5

32

ACS - 13302

20078

WIRC

6

CS DURGESH
MANOHAR KADAM

FCS - 8496

22780

WIRC

CS V. R.
VENKATAKRISHNAN

33

CS KOMAL AGARWAL

ACS - 59441

22510

EIRC

7

CS ANKITA ANIL
DEGAONKAR

ACS - 60442

22660

WIRC

34

CS HARPREET KAUR
JOGA SINGH SAINI

ACS - 41696

19683

WIRC

8

CS ADITYA MOHAN
KHANDELWAL

ACS - 41187

16673

EIRC

35

CS GITANJALI SAXENA

ACS - 56666

21447

NIRC

9

CS CHARU

ACS - 54193

21236

NIRC

36

CS RAJKUMAR SONI

ACS - 42147

21901

WIRC

10

CS SWAPNALI
SHAILESH BORHADE

ACS - 40482

17673

WIRC

37

CS VARSHA
MAHESHWARI

ACS - 58513

23456

WIRC

11

CS NITHYA SURESH

ACS - 32950

19958

SIRC

38

CS AHONA DAS
GUPTA

ACS - 55820

21554

SIRC

12

CS PALLASSENA
BALASUBRAMANIAN
ANAGHA LAKSHMY

ACS - 60270

22683

SIRC

39

CS ABHIRUP DHAR

ACS - 47059

22111

EIRC

40

CS VARINDER KAUR

ACS - 56415

22249

NIRC

13

CS SHRIMANT VAMAN
KESKAR

ACS - 57851

22565

WIRC

41

CS MAYURI BHARAT
THAKKAR

ACS - 25362

22745

WIRC

14

CS ASHIMA SEHJPAL

ACS - 32142

13979

NIRC

42

CS ANKITA DAKSHA

ACS - 53505

20961

NIRC

15

CS HIRNA SUSHIL
DUDHANI

ACS - 56400

21168

WIRC

43

CS KRATI
MAHESHWARI

ACS - 25046

9816

NIRC

16

CS SNEHA AGARWAL

ACS - 34455

22984

NIRC

44

ACS - 41021

17915

WIRC

17

CS POONAM
LASHWANI

ACS - 62671

34547

WIRC

CS AMBARISH SATISH
PETHKAR

45

CS ADITI RENUKADAS
JOSHI

FCS - 9414

10884

WIRC

ATTENTION !
For latest admission of Associate and
Fellow Members, Life Members of
Company Secretaries Benevolent Fund
(CSBF), Licentiates and issuance of
Certificate of Practice, kindly refer to the
link https://www.icsi.edu/member

CHARTERED SECRETARY

ATTENTION MEMBERS
The CD containing List of Members of ICSI as on 1st April, 2020 is
available in the Institute on payment of Rs. 295/-* for members and
Rs. 590/-* for non-members (*including GST@18%). Request along
with payment may please be sent to Joint Secretary, Directorate of
Membership, ICSI House, C-36, Sector-62, Noida - 201309. For
queries if any, please write to member@icsi.edu
For specific assistance raise a ticket at http://support.icsi.edu
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MEMBERS HOLDING CERTIFICATE OF PRACTICE
The Institute has brought out a CD containing List of Members holding Certificate of Practice of the Institute as on 31st
March 2020. The CDs are available at Noida office of the Institute and will be provided free of cost to the members holding
Certificate of Practice on receipt of request. Request may please be sent to the Directorate of Membership at e-mail id:
member@icsi.edu

RESTORATION OF MEMBERSHIP
The members can restore their membership online only by making an application in Form BB (available
on the website of the Institute www. icsi.edu) together with payment of the annual membership fee for the
year 2020-2021 including GST@18% (Associates admitted on or after 1-4-2019 – Rs. 1770/-, Associates
admitted till 31-03-2019 – Rs. 2950/- and Fellow – Rs. 3540/-) with the entrance fee of Rs. 2360/- and
restoration fee of Rs. 295/- .
Particulars

Associate
(admitted till 31.03.2019)

Associate
(admitted on or after 01.04.2019)

Fellow

Annual Membership fee*

Rs. 2950

Rs. 1770

Rs. 3540

Entrance fee*

Rs. 2360

Rs. 2360

Rs. 2360

Restoration fee*

Rs. 295

Rs. 295

Rs. 295

* Fee inclusive of applicable GST@18%.
MODE OF REMITTANCE OF FEE
The fee can be remitted through ONLINE mode only using the payment gateway of the Institute’s website www.icsi.
edu through members’ login portal. Payment made through any other mode will not be accepted.
Steps to make online payment for Retoration of Membership


Login to portal www.icsi.edu



Click Online services in the Menu and then click on Member



Fill the User name: Enter your membership no. (eg. A1234)



Password. Fill the password. In case you do not have a password, you may retrieve the password in case your
email id and mobile number is correctly registered (you can check at https://www.icsi.edu/member/membersdirectory/) in the Institute’s record.



After login, go to Members Option (from top menu) then click on Manage Account  Restoration of
Membership for FY2020-21 (on the left side under Place your Request)

 Download and Upload the duly filled and signed Form BB
 The amount payable will be auto filled
 Click on proceed for payment
For specific assistance raise a ticket at http://support.icsi.edu
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RESTORATION OF CERTIFICATE OF PRACTICE
The process of Restoration of Certificate of Practice is now enabled for the members who could not pay the COP
fees by the due date i.e. 30-09-2020.
The certificate of practice fee and restoration fee payable is as follows:
Particulars

Admitted as associate member
till 31.03.2019)
Certificate of Practice fee*
Rs. 2360
Restoration fee**

Rs. 295

Admitted as associate member
on or after 01.04.2019)
Rs. 1770
Rs. 295

Fellow
Rs. 2360
Rs. 295

* Fee inclusive of applicable GST@18%.
** Fee inclusive of applicable GST@18% and applicable as certificate of practice fee is not received by
30th September, 2020
STEPS AND PROCEDURE OF REMITTANCE OF COP FEE
Procedure for filling Online Form D:

Procedure for payment of Restoration of COP fee:

Kindly go to Manage Account. Select Online Form
D. (Fill the form and keep a copy of the same for your
records. Fill the form stepwise )
1.

First at “Personal Details” tab (prefilled) click
save as draft

2.

Second fill ”Area of practice” tab, select at least
one field of your area of interest and click save
as draft

Go to Manage Account and select the option
“Requests relating to Certificate of Practice COP”
1.

Select the button Restoration of COP

2.

Select the button online form D (at the Top)

3.

You will get a message “You have already
submitted the declaration for the financial year”

4.

Please write in the Comment box (mandatory
box)

3.

Third fill “Verification details “tab and click save
as draft (this page is important) and please fill all
the mandatory fields carefully.

5.

4.

Last page is “Declaration”, fill the place and date
and click save as draft option.

Fill your GSTIN to claim GST Input Tax Credit (If
GST No is not given here, it will not be reflected
in the receipt.)

6.

Select Payment Gateway

5.

At the end please click the ‘Final save & Print’
button and keep a copy of the Form-D for your
records.

7.

Click on Proceed for Payment button and Remit
the payment by online*

*(Please fill and submit the form in one go. Fill
the form carefully. Once the form D is submitted,
modifications cannot be done)

*(Members admitted on or after 01.4.2019 shall
pay Rs. 2065/- while members admitted before
01.04.2019 shall pay Rs. 2655/- (all amount inclusive
of GST @ 18%).

Please submit online Form D first and then pay the fee. Form D is mandatory for Issuance, Renewal and Restoration
of Certificate of Practice.
For any support you may reach out to us at http://support.icsi.edu.

OBITUARIES
Chartered Secretary deeply regrets to record the sad demise of the following Members:

CS M Palachandra (08.11.1955 – 07.09.2020), an Associate Member of the Institute from Tanuku.
CS A C Rai (21.04.1935 – 23.04.2020), an Associate Member of the Institute from Mangalore.
CS Navalkishor Ratilal Shah (06.09.1943 – 29.09.2020), a Fellow Member of the Institute from Ahmedabad.
CS A S Baholu (28.02.1942 – 13.03.2020), a Fellow Member of the Institute from Navsari.
CS V N Kittappa (15.06.1941 – 03.01.2020), a Fellow Member of the Institute from Chennai.
CS Raghunath Mandal (31.01.1946 – 14.09.2020), an Associate Member of the Institute from Kolkata.
CS Manmohan Singh Jain (21.12.1942 – 21.10.2020), a Fellow Member of the Institute from Delhi.
May the Almighty give sufficient fortitude to the bereaved family members to withstand the irreparable loss. May the
departed souls rest in peace.

CHARTERED SECRETARY
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LIST OF PEER REVIEWED UNITS DURING OCTOBER, 2020
Sl. Name of the Practice
No. Unit
1
M/s. M. Anil Kumar
& Co.
2
M/s. Ranjana Gupta &
Associates
3
M/s. Piyush Bindal &
Associates
4
M/s. Dayal & Maur
5
M/s. R G Doshi & Co
6
M/s. B N & Associates
7
M/s. K. K. Mishra &
Associates
8
M/s. Shashank
Pashine & Associates
9
Mr. Manish R. Patel
10 M/s. B Ravi &
Associates
11 M/s. Aseem Chhabra &
Associates
12 M/s. N. Kochhar & Co
13 M/s. P Eswaramoorthy
and Company
14 M/s. KJB & Co. LLP
15 M/s. Divanshu Mittal &
Associates
16 Mr. A. Kalyana
Subramaniam
17 M/s. S. Kabra &
Associates
18 M/s. Oberoi &
Associates
19 Mr. Mukesh Chaturvedi
20 M/s. Pankaj Nigam &
Associates
21 Mr. Mast Ram Chechi
22 M/s. M. D. Baid &
Associates
23 Mr. G. R. Soni
24 M/s. Gyaneshwar
Sahai & Associates

City
Bengaluru

Year of CertifiReview cate No.
2019-20 920/2020

New Delhi

2019-20 921/2020

Bhopal

2019-20 922/2020

New Delhi
Pune
Mumbai
New Delhi

2018-19
2018-19
2019-20
2018-19

New Delhi

2019-20 927/2020

Surat
Chennai

2019-20 929/2020
2019-20 930/2020

Chandigarh

2018-19 931/2020

New Delhi
Coimbatore

2019-20 932/2020
2019-20 933/2020

Mumbai
Jaipur

2019-20 934/2020
2018-19 935/2020

Chennai

2019-20 936/2020

Vadodara

2019-20 937/2020

Sonepat

2019-20 938/2020

Kolkata
Ghaziabad

2019-20 939/2020
2019-20 940/2020

Chandigarh
Surat

2019-20 941/2020
2018-19 942/2020

New Delhi
Faridabad

2019-20 943/2020
2019-20 944/2020

25

M/s. Gopalakrishnaraj
H H & Associates

Bengaluru

2019-20 945/2020

26
27

Ms. Neha Limaye
M/s. R. Vijayakumar
& Co.
M/s. Astik Tripathi &
Associates

Pune
Bengaluru

2019-20 946/2020
2019-20 947/2020

Delhi

2018-19 948/2020

Mr. V. K.
Shankararamann

Chennai

2019-20 949/2020

30

M/s. Sandeep P
Parekh & Co.

Navi
Mumbai

2019-20 879/2020

31

M/s. Maharshi Ganatra Mumbai
& Associates

2019-20 889/2020

32

M/s. Uma Lodha & Co. Mumbai

2019-20 950/2020

28
29
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923/2020
924/2020
925/2020
926/2020

Sl. Name of the Practice
No. Unit
33 M/s. SJP and
Associates
34 M/s. AM & Associates
35 Ms. Urvi Mahendrabhai
Chothani
36 M/s. R Mittal &
Associates
37 M/s. Dinesh Dewan &
Associates
38 Ms. Vandana R. Naik
39 Ms. Vijayalakshmi K
40 M/s. Reecha Goel &
Associates
41 Ms. Chandni
Maheswari
42 M/s. Naaj & Associates
LLP
43 M/s. Sachin Mavi &
Associates
44 M/s. Gupta Shruti &
Associates
45 Mr. Piyushkumar
Parmar
46 M/s. SPZ & Associates
47 Mr. R. K. Tanna
48 M/s. Vishal Arora &
Associates
49 M/s. B Chagan Lal &
Associates
50 M/s. Rajesh Agrawal &
Associates
51 M/s. Vimal Gupta &
Associates
52 M/s. Pranay Patel &
Associates
53 M/s. Bindi Vaishnav &
Associates
54 M/s. RRBP &
Company

City

Madurai

2018-19 974/2020

56
57

Delhi
Bhubaneswar
Kolkata

2019-20 975/2020
2019-20 976/2020

Delhi
Hyderabad

2018-19 978/2020
2018-19 782/2020

Faridabad
Hyderabad

2018-19 831/2020
2019-20 885/2020

Mumbai

2019-20 916/2020

55

58
59
60
61
62
63

M/s. Bapulal Yasar &
Associates
M/s. VAPN & Associate
M/s. Saroj Ray &
Associates
M/s. Pramod Agarwal
& Co.
M/s. R S M & Co.
M/s. Narender and
Associates
M/s P.C.Jain & Co.
M/s. GV Kumar &
Associates
Mr. Pratik
Kamleshkumar Shah

Pune

Year of CertifiReview cate No.
2019-20 952/2020

Delhi
2019-20 953/2020
Ahmedabad 2019-20 954/2020
New Delhi

2019-20 955/2020

Ambala

2019-20 956/2020

Pune
Bengaluru
Phillaur

2018-19 957/2020
2019-20 958/2020
2019-20 959/2020

Kolkata

2019-20 960/2020

Raipur

2019-20 961/2020

Noida

2019-20 962/2020

Jaipur

2019-20 963/2020

Mumbai

2019-20 964/2020

Thane-(w)
Mumbai
New Delhi

2019-20 965/2020
2019-20 966/2020
2019-20 967/2020

Hyderabad

2019-20 968/2020

Bangalore

2019-20 969/2020

Jaipur

2019-20 970/2020

Bhopal

2019-20 971/2020

Thane – (w) 2019-20 972/2020
Ahmedabad 2018-19 973/2020

2019-20 977/2020
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NOTIFICATIONS
NOTIFICATION NO. 73/2020- CENTRAL
TAX DATED 1ST OCTOBER, 2020
In exercise of the powers conferred by section 148 of the
Central Goods and Services Tax Act, 2017 (12 of 2017), the
Central Government, on the recommendations of the Council,
hereby notifies the registered persons required to prepare the
tax invoice in the manner specified under sub-rule (4) of rule
48 of the Central Goods and Services Tax Rules, 2017, who
have prepared tax invoice in a manner other than the said
manner, as the class of persons who shall, during the period
from the 1st day of October, 2020 to the 31st day of October,
2020, follow the special procedure such that the said persons
shall obtain an Invoice Reference Number (IRN) for such
invoice by uploading specified particulars in FORM GST INV01 on the Common Goods and Services Tax Electronic Portal,
within thirty days from the date of such invoice, failing which
the same shall not be treated as an invoice.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-73-central-tax-english-2020.pdf

NOTIFICATION NO. 74/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by section 148 of the Central
Goods and Services Tax Act, 2017 (12 of 2017) (hereafter in this
notification referred to as the said Act), the Central Government,
on the recommendations of the Council, hereby notifies the
registered persons having aggregate turnover of up to 1.5 crore
rupees in the preceding financial year or the current financial
year, as the class of registered persons who shall follow the
special procedure as mentioned below for furnishing the details
of outward supply of goods or services or both.
2.

The said registered persons shall furnish the details of
outward supply of goods or services or both in FORM
GSTR-1 under the Central Goods and Services Tax Rules,
2017, effected during the quarter as specified in column
(2) of the Table below till the time period as specified in the
corresponding entry in column (3) of the said Table, namely:Table

SI. Quarter for which details in
No. FORM GSTR-1 are furnished

Time period
for furnishing
details in FORM
GSTR-1
(1)
(2)
(3)
th
1 October, 2020 to December, 2020 13 January, 2021
2 January, 2021 to March, 2021
13th April, 2021

3.

The time limit for furnishing the details or return, as the
case may be, under sub-section (2) of section 38 of the
said Act, for the months of October, 2020 to March, 2021
shall be subsequently notified in the Official Gazette.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-74-central-tax-english-2020.pdf

NOTIFICATION NO. 75/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by the second proviso
to sub-section (1) of section 37 read with, section 168 of
the Central Goods and Services Tax Act, 2017 (12 of 2017)
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(hereafter in this notification referred to as the said Act),
the Commissioner, on the recommendations of the Council,
hereby extends the time-limit for furnishing the details of
outward supplies in FORM GSTR-1 of the Central Goods and
Services Tax Rules, 2017, by such class of registered persons
having aggregate turnover of more than 1.5 crore rupees in
the preceding financial year or the current financial year, for
each of the months from October, 2020 to March, 2021 till the
eleventh day of the month succeeding such month.
2.

The time-limit for furnishing the details or return, as the
case may be, under sub-section (2) of section 38 of the
said Act, for the months of October, 2020 to March, 2021
shall be subsequently notified in the Official Gazette.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-75-central-tax-english-2020.pdf

NOTIFICATION NO. 76/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by section 168 of the
Central Goods and Services Tax Act, 2017 (12 of 2017)
(hereafter in this notification referred to as the said Act), read
with sub-rule (5) of rule 61 of the Central Goods and Services
Tax Rules, 2017 (hereafter in this notification referred to as the
said rules), the Commissioner, on the recommendations of the
Council, hereby specifies that the return in FORM GSTR-3B
of the said rules for each of the months from October, 2020
to March, 2021 shall be furnished electronically through the
common portal, on or before the twentieth day of the month
succeeding such month:
Provided that, for taxpayers having an aggregate turnover of
up to five crore rupees in the previous financial year, whose
principal place of business is in the States of Chhattisgarh,
Madhya Pradesh, Gujarat, Maharashtra, Karnataka, Goa,
Kerala, Tamil Nadu, Telangana, Andhra Pradesh, the Union
territories of Daman and Diu and Dadra and Nagar Haveli,
Puducherry, Andaman and Nicobar Islands or Lakshadweep,
the return in FORM GSTR-3B of the said rules for the months of
October, 2020 to March, 2021 shall be furnished electronically
through the common portal, on or before the twenty-second
day of the month succeeding such month:
Provided further that, for taxpayers having an aggregate
turnover of up to five crore rupees in the previous financial
year, whose principal place of business is in the States of
Himachal Pradesh, Punjab, Uttarakhand, Haryana, Rajasthan,
Uttar Pradesh, Bihar, Sikkim, Arunachal Pradesh, Nagaland,
Manipur, Mizoram, Tripura, Meghalaya, Assam, West Bengal,
Jharkhand or Odisha, the Union territories of Jammu and
Kashmir, Ladakh, Chandigarh or Delhi, the return in FORM
GSTR-3B of the said rules for the months of October, 2020
to March, 2021 shall be furnished electronically through the
common portal, on or before the twenty-fourth day of the
month succeeding such month.
2. Payment of taxes for discharge of tax liability as per
FORM GSTR-3B. – Every registered person furnishing the
return in FORM GSTR-3B of the said rules shall, subject to the
provisions of section 49 of the said Act, discharge his liability
towards tax by debiting the electronic cash ledger or electronic
credit ledger, as the case may be and his liability towards
interest, penalty, fees or any other amount payable under the
said Act by debiting the electronic cash ledger, not later than
CHARTERED SECRETARY

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-76-central-tax-english-2020.pdf

Central Government, on recommendations of the Council,
hereby makes the following rules further to amend the Central
Goods and Services Tax Rules, 2017, namely: 1.

NOTIFICATION NO. 77/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by section 148 of the Central
Goods and Services Tax Act, 2017 (12 of 2017) (hereinafter
referred to as the said Act), the Central Government, on the
recommendations of the Council, hereby makes the following
amendment in the notification of Government of India in the
Ministry of Finance, (Department of Revenue), No. 47/2019 –
Central Tax dated the 9th October, 2019, published in the Gazette
of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 770(E), dated the 9th October, 2019, namely: -

Short title and commencement. - (1) These rules may
be called the Central Goods and Services Tax (Twelfth
Amendment) Rules, 2020.
(2) Save as otherwise provided in these rules, they shall
come into force on the date of their publication in the
Official Gazette.

2.

In the Central Goods and Services Tax Rules, 2017
(hereinafter referred to as the said rules), in rule 46, for
the first proviso, the following proviso shall be substituted,
namely: -

“Provided that the Board may, on the recommendations of
the Council, by notification, specify-

In the said notification in the opening paragraph, for the words
and figures “financial years 2017-18 and 2018-19”, the words
and figures “financial years 2017-18, 2018-19 and 2019-20”
shall be substituted.

i.

the number of digits of Harmonised System of
Nomenclature code for goods or services that a class
of registered persons shall be required to mention; or

ii.

a class of supply of goods or services for which
specified number of digits of Harmonised System of
Nomenclature code shall be required to be mentioned
by all registered taxpayers; and

iii.

the class of registered persons that would not be
required to mention the Harmonised System of
Nomenclature code for goods or services:”.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-77-central-tax-english-2020.pdf

NOTIFICATION NO. 78/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by the first proviso to rule 46
of the Central Goods and Services Tax Rules, 2017, the Central
Board of Indirect Taxes and Customs, on the recommendations
of the Council, hereby makes the following amendment in the
notification of the Government of India in the Ministry of Finance
(Department of Revenue), No.12/2017 – Central Tax, dated the
28th June, 2017, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i) vide number G.S.R. 660(E),
dated the 28th June, 2017, namely:–

3.

“67A. Manner of furnishing of return or details of
outward supplies by short messaging service facility.Notwithstanding anything contained in this Chapter, for a
registered person who is required to furnish a Nil return
under section 39 in FORM GSTR-3B or a Nil details of
outward supplies under section 37 in FORM GSTR-1 or a
Nil statement in FORM GST CMP-08 for a tax period, any
reference to electronic furnishing shall include furnishing
of the said return or the details of outward supplies or
statement through a short messaging service using
the registered mobile number and the said return or the
details of outward supplies or statement shall be verified
by a registered mobile number based One Time Password
facility.

In the said notification, with effect from the 01st day of April,
2021, for the Table, the following shall be substituted, namely, Table
Serial Aggregate Turnover in the
No.
preceding Financial Year

(1)
1
2

(2)
Up to rupees five crores
more than rupees five crores

Number of Digits of
Harmonised System
of Nomenclature
Code (HSN Code)

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-78-central-tax-english-2020.pdf

NOTIFICATION NO. 79/2020- CENTRAL
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by section 164 of the
Central Goods and Services Tax Act, 2017 (12 of 2017), the
CHARTERED SECRETARY

Explanation. - For the purpose of this rule, a Nil return or
Nil details of outward supplies or Nil statement shall mean
a return under section 39 or details of outward supplies
under section 37 or statement under rule 62, for a tax
period that has nil or no entry in all the Tables in FORM
GSTR-3B or FORM GSTR-1 or FORM GST CMP-08, as
the case may be.”.

(3)
4
6

Provided that a registered person having aggregate turnover
up to five crores rupees in the previous financial year may
not mention the number of digits of HSN Code, as specified
in the corresponding entry in column (3) of the said Table in
a tax invoice issued by him under the said rules in respect of
supplies made to unregistered persons.”.

In the said rules, for rule 67A, the following rule shall be
substituted, namely: -

4.

In the said rules, in rule 80, in sub-rule (3), for the proviso,
the following proviso shall be substituted, namely: “Provided that for the financial year 2018-2019 and 20192020, every registered person whose aggregate turnover
exceeds five crore rupees shall get his accounts audited
as specified under sub-section (5) of section 35 and he
shall furnish a copy of audited annual accounts and a
reconciliation statement, duly certified, in FORM GSTR9C for the said financial year, electronically through the
common portal either directly or through a Facilitation
Centre notified by the Commissioner.”.
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the last date, as specified in the first paragraph, on which he is
required to furnish the said return.
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5.

In the said rules, with effect from the 20th day of March,
2020, in rule 138E, after the third proviso, the following
proviso shall be inserted, namely: “Provided also that the said restriction shall not apply
during the period from the 20th day of March, 2020 till
the 15th day of October, 2020 in case where the return in
FORM GSTR-3B or the statement of outward supplies in
FORM GSTR-1 or the statement in FORM GST CMP-08,
as the case may be, has not been furnished for the period
February, 2020 to August, 2020.”.

6.

In the said rules, in rule 142, in sub-rule (1A), (i)

for the words “proper officer shall”, the words “proper
officer may” shall be substituted;

(ii) for the words “shall communicate”, the word
“communicate” shall be substituted.
7.
8.

In the said rules, in FORM GSTR-1, against serial number
12, in the Table, in column 6, in the heading, for the words
“Total value”, the words “Rate of Tax” shall be substituted.
In the said rules, for FORM GSTR-2A, the following form
shall be substituted, namely: -

Complete details may be read from the link given below :https://www.cbic.gov.in/resources//htdocs-cbec/gst/notfctn79-central-tax-english-2020.pdf

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-79-central-tax-english-2020.pdf

NOTIFICATION NO. 80/2020- CENTRAL
TAX DATED 28TH OCTOBER, 2020
In exercise of the powers conferred by sub-section (1) of
section 44 of the Central Goods and Services Tax Act, 2017 (12
of 2017), read with rule 80 of the Central Goods and Services
Tax Rules, 2017, the Commissioner, on the recommendations
of the Council, hereby makes the following further amendment
in the notification of the Government of India in the Ministry
of Finance (Department of Revenue), No. 41/2020 – Central
Tax, dated the 5th May, 2020 published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R. 275(E), dated the 5th May, 2020, namely:In the said notification, for the figures, letters and word “31st
October, 2020”, the figures, letters and word “31st December,
2020” shall be substituted.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-80-central-tax-english-2020.pdf

NOTIFICATION NO. 06/2020- INTEGRATED
TAX DATED 15TH OCTOBER, 2020
In exercise of the powers conferred by the first proviso to rule
46 of the Central Goods and Services Tax Rules, 2017, read
with notification No. 4/2017-Integrated Tax, dated the 28th
June, 2017, the Central Board of Indirect Taxes and Customs,
on the recommendations of the Council, hereby makes the
following amendment in notification of the Government of India
in the Ministry of Finance (Department of Revenue), No.5/2017
– Integrated Tax, dated the 28th June, 2017, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i) vide number G.S.R. 697(E), dated the 28th June, 2017,
namely:–

186

| NOVEMBER 2020

In the said notification, with effect from the 01st day of April,
2021, for the Table, the following shall be substituted, namely, Table
Serial Aggregate Turnover in the
No.
preceding Financial Year

(1)
1
2

(2)
Up to rupees five crores
more than rupees five crores

Number of Digits of
Harmonised System
of Nomenclature
Code (HSN Code)
(3)
4
6

Provided that a registered person having aggregate turnover
up to five crores rupees in the previous financial year may
not mention the number of digits of HSN Code, as specified
in the corresponding entry in column (3) of the said Table in
a tax invoice issued by him under the said rules in respect of
supplies made to unregistered persons.”.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-6-2020-igst-english.pdf

NOTIFICATION NO. 05/2020- CENTRAL
TAX (RATE) DATED 16TH OCTOBER, 2020
In exercise of the powers conferred by sub-sections (3) and
(4) of section 9, sub-section (1) of section 11, sub-section
(5) of section 15 and section 148 of the Central Goods and
Services Tax Act, 2017 (12 of 2017), the Central Government,
on being satisfied that it is necessary in the public interest so
to do, on the recommendations of the Council, hereby makes
the following further amendments in the notification of the
Government of India, in the Ministry of Finance (Department
of Revenue), No.12/2017- Central Tax (Rate), dated the 28th
June, 2017, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide number G.S.R. 691(E),
dated the 28th June, 2017, namely:—
In the said notification, in the Table, after serial number 19B
and the entries relating thereto, the following shall be inserted,
namely:“19C

9965

Satellite
launch
services NIL NIL.”
supplied by Indian Space
Research Organisation, Antrix
Corporation Limited or New
Space India Limited.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-05-2020-cgst-rate-english.pdf

NOTIFICATION NO. 05/2020INTEGRATED TAX (RATE) DATED 16TH
OCTOBER, 2020
In exercise of the powers conferred by sub-sections (3) and
(4) of section 5, sub-section (1) of section 6 and clause (xxv)
of section 20 of the Integrated Goods and Services Tax Act,
2017 (13 of 2017), read with sub-section (5) of section 15
and section 148 of the Central Goods and Services Tax Act,
2017 (12 of 2017), the Central Government, on being satisfied
that it is necessary in the public interest so to do, on the
recommendations of the Council, hereby makes the following
further amendments in the notification of the Government of
India, in the Ministry of Finance (Department of Revenue),
CHARTERED SECRETARY

In the said notification, in the Table, after serial number 20B
and the entries relating thereto, the following shall be inserted,
namely:“20C 9965 Satellite launch services supplied NIL NIL.”
by
Indian
Space
Research
Organisation, Antrix Corporation
Limited or New Space India Limited.
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-05-2020-igst-rate-english.pdf

NOTIFICATION NO. 05/2020- UNION
TERRITORY TAX (RATE) DATED 16TH
OCTOBER, 2020
In exercise of the powers conferred by sub-sections (3) and
(4) of section 7, sub-section (1) of section 8 and clause (iv)
and clause (xxvii) of section 21 of the Union Territory Goods
and Services Tax Act, 2017 (14 of 2017) read with sub-section
(5) of section 15 and section 148 of the Central Goods and
Services Tax Act, 2017 (12 of 2017), the Central Government,
on being satisfied that it is necessary in the public interest so
to do, on the recommendations of the Council, hereby makes
the following further amendments in the notification of the
Government of India, in the Ministry of Finance (Department
of Revenue), No.12/2017- Union Territory Tax (Rate), dated
the 28th June, 2017, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R. 703(E), dated the 28th June, 2017, namely:—
In the said notification, in the Table, after serial number 19B
and the entries relating thereto, the following shall be inserted,
namely:“19C 9965 Satellite launch services supplied NIL NIL.”
by
Indian
Space
Research
Organisation, Antrix Corporation
Limited or New Space India Limited.

Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
notfctn-05-2020-utgst-rate-english.pdf

CIRCULAR NO. 142/12/2020- GST DATED
9TH OCTOBER, 2020
Clarification relating to application of sub-rule (4) of rule
36 of the CGST Rules, 2017 for the months of February,
2020 to August, 2020 – reg.
Vide Circular No. 123/42/2019 – GST dated 11th November,
2019, various issues relating to implementation of sub-rule
(4) of rule 36 of the Central Goods and Services Tax Rules,
2017 (hereinafter referred to as the CGST Rules) relating to
availment of input tax credit (ITC) in respect of invoices or
debit notes, the details of which have not been uploaded by
the suppliers under sub-section (1) of section 37of the Central
Goods and Services Tax Act, 2017 (hereinafter referred to as
the CGST Act) were clarified.
2.

Keeping the situation prevailing in view of measures
taken to contain the spread of COVID-19 pandemic, vide
notification No. 30/2020-CT, dated 03.04.2020, it had
CHARTERED SECRETARY

3.

been prescribed that the condition made under sub-rule (4)
of rule 36 of the CGST Rules shall apply cumulatively for
the tax period February, March, April, May, June, July and
August, 2020 and that the return in FORM GSTR-3B for
the tax period September, 2020 shall be furnished with the
cumulative adjustment of input tax credit for the said months.
To ensure uniformity in the implementation of the said
provisions across the field formations, the Board, in
exercise of its powers conferred under section 168(1) of
the CGST Act hereby clarifies certain issues in succeeding
paragraphs.

3.1 It is re-iterated that the clarifications issued earlier
vide Circular No. 123/42/2019 – GST dated 11.11.2019
shall still remain applicable, except for the cumulative
application as prescribed in proviso to sub-rule (4) of
rule 36 of the CGST Rules. Accordingly, all the taxpayers
are advised to ascertain the details of invoices uploaded
by their suppliers under subsection (1) of section 37 of the
CGST Act for the periods of February, March, April, May,
June, July and August, 2020, till the due date of furnishing
of the statement in FORM GSTR-1 for the month of
September, 2020 as reflected in GSTR-2As.
3.2 Taxpayers shall reconcile the ITC availed in their FORM
GSTR-3Bs for the period February, 2020 to August, 2020
with the details of invoices uploaded by their suppliers
of the said months, till the due date of furnishing FORM
GSTR-1 for the month of September, 2020. The cumulative
amount of ITC availed for the said months in FORM
GSTR-3B should not exceed 110% of the cumulative
value of the eligible credit available in respect of invoices
or debit notes the details of which have been uploaded by
the suppliers under sub-section (1) of section 37 of the
CGST Act, till the due date of furnishing of the statements
in FORM GSTR-1 for the month of September, 2020.
3.3 It may be noted that availability of 110% of the cumulative
value of the eligible credit available in respect of invoices or
debit notes the details of which have been uploaded by the
suppliers under sub-section (1) of section 37 of the CGST
Act does not mean that the total credit can exceed the tax
amount as reflected in the total invoices for the supplies
received by the taxpayer i.e. the maximum credit available
in terms of provisions of section 16 of the CGST Act.
3.4 The excess ITC availed arising out of reconciliation
during this period, if any, shall be required to be reversed
in Table 4(B)(2) of FORM GSTR-3B, for the month
of September, 2020. Failure to reverse such excess
availed ITC on account of cumulative application of subrule (4) of rule 36 of the CGST Rules would be treated
as availment of ineligible ITC during the month of
September, 2020.
4.

The manner of cumulative reconciliation for the said
months in terms of proviso to sub-rule (4) of rule 36 of
the CGST Rules is explained by way of illustration, in a
tabulated form, below.
Table I

Complete details may be read from the link given below :https://www.cbic.gov.in/resources//htdocs-cbec/gst/Circular_
Refund_142_11_2020.pdf
Source: https://www.cbic.gov.in/resources//htdocs-cbec/gst/
Circular_Refund_142_11_2020.pdf
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No.9/2017- Integrated Tax (Rate), dated the 28th June, 2017,
published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i) vide number G.S.R. 684 (E), dated the 28th
June, 2017, namely:-

ETHICS IN PROFESSION

Procedures related to Complaints and Information
filed with the Disciplinary Directorate based on
Chapter II of the Company Secretaries (Procedure
of Investigations of Professional and Other
Misconduct and Conduct of Cases) Rules, 2007

T

he Council of the Institute by notification in Gazette of India
establishes a Disciplinary Directorate under section 21 of
the Company Secretaries Act, 1980 (the Act), headed by an
officer of the Institute designated as Director (Discipline) and
such other employees for making investigations in respect of
any information or complaint received by it.

Where a complainant withdraws the complaint, the Director
(Discipline) shall place such withdrawal before the Board of
Discipline or as the case may be, the Disciplinary Committee,
and the said Board or Committee may, if it is of the view
that the circumstances so warrant, permit the withdrawal
at any stage.

On receipt of any information or complaint along with the
prescribed fee, the Director (Discipline) shall arrive at a prima
facie opinion on the occurrence of the alleged misconduct.
Where the Director (Discipline) is of the opinion that a
member is guilty of any professional or other misconduct
mentioned in the First Schedule to the Act, he shall place the
matter before the Board of Discipline which is constituted by
the Council of the Institute under Section 21A of the Act, and
where the Director (Discipline) is of the opinion that a member
is guilty of any professional or other misconduct mentioned
in the Second Schedule to the Act or in both the Schedules
to the Act, he shall place the matter before the Disciplinary
Committee which is constituted by the Council of the Institute
under Section 21B of the Act.

PROCEDURE FOR FILING A COMPLAINT

In order to make investigations under the provisions of the Act,
the Disciplinary Directorate shall follow such procedure as
may be specified under the Company Secretaries (Procedure
of Investigations of Professional and Other Misconduct and
Conduct of Cases) Rules, 2007 (the Rules).
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A complaint under Section 21 of the Act against a member of
the Institute or a firm registered with the Institute under the
Company Secretaries Regulations, 1982 (the Regulations)
shall be filed in prescribed Form I, in triplicate before the
Director (Discipline) in person or by post or courier.
However, the complaint sent by post or courier shall be deemed
to have been presented to the Director (Discipline) on the day
on which it is received in the Disciplinary Directorate. Every
complaint received by the Directorate shall be acknowledged
by ordinary post together with an acknowledgement number.
A complaint filed by or on behalf of the Central Government
or any State Government, shall be authorized by an officer
holding a post not below the rank of a Joint Secretary or
equivalent and shall be signed by an officer holding a post
not below the rank of an Under Secretary or equivalent in the
Central or State Government, as the case may be.
CHARTERED SECRETARY

A complaint filed by or on behalf of a company or a firm, shall
be accompanied by a resolution, duly passed by the Board of
Directors of the company or the partners of the firm, as the
case may be, specifically authorizing an officer or a person
to make the complaint on behalf of the company or the firm.
In the case of a bank or financial institution, the general
resolution or power of attorney authorizing an officer
holding a particular position to file complaints on behalf of
the bank or financial institution, shall be deemed to be the
specific resolution passed by the bank or financial institution
concerned, for the purposes of these rules.
In case of complaints filed by any Government, statutory
authority, bank or financial institution, a change in the name
of complainant at any later stage, shall be duly supported
by a specific authorization made by an officer holding a post
equivalent to that of the original complainant.

FEE FOR FILING A COMPLAINT
Every complaint, other than a complaint filed by or on behalf
of the Central Government or any State Government or any
statutory authority, shall be accompanied by a fee of Rs.
2500/- as prescribed by the Council through the Regulations.

complainant, new complainant and respondent
respectively.



if prima facie opinion has been formed by the Director
in such a previous complaint and the case is pending
before the Board of Discipline or the Committee, then
the Director shall bring the new complaint before the
Board of Discipline or the Committee, as the case may
be, and the latter shall either club the complaint with
the previous complaint or close it or ask the Director to
deal with it as a separate complaint, as it deems fit.



if orders have already been passed by the Board
of Discipline or the Committee on such a previous
complaint, then the Director shall present the new
complaint before the Board of Discipline for its
closure:

However, even in case where the new complaint is clubbed
with a previous complaint, only the first complainant would
be the complainant for the purposes of investigation under
the rules.

RECTIFICATION OF DEFECTS OF A
COMPLAINT
If, a complaint, on scrutiny, is found to be defective, including
the defects of technical nature, the Director (Discipline) may
allow the complainant to rectify the same in his presence or
may return the complaint for rectification and resubmission
within such time as he may determine.

The fee once paid shall not be refunded. However, no
additional fee shall be payable if the complaint is resubmitted
after rectification of defect.

If, the complainant fails to rectify the defect or defects within
the time allowed under the Rules, the Director (Discipline)
shall form the opinion that there is no prima facie case and
present the complaint before the Board of Discipline for its
closure. The Board of Discipline may, after the presentation
of the complaint by the Director under the Rules, either
agree with the opinion of the Director and pass an order for
the closure; or disagree with the opinion of the Director and
advise him to further investigate the matter.

REGISTRATION OF COMPLAINT

WITHDRAWAL OF A COMPLAINT

The Director or an officer or officers authorized by the
Director, shall endorse on every complaint the date on which
it is received or presented and the Director or the officer or
officers so authorized, shall sign on each such endorsement.

The Director, on receipt of a letter of withdrawal of a complaint
by the complainant, shall place the same before the Board of
Discipline or the Committee, as the case may be, and the
Board of Discipline or Committee, as the case may be, may, if
it is of the view that the circumstances so warrant, permit the
withdrawal, at any stage, including before or after registration
of the complaint.

The fee shall be paid in the form of a demand draft drawn
on any bank in India in favour of ‘the Institute of Company
Secretaries of India’ payable at the place where the
Directorate is situated, presently New Delhi.

The Director or an officer or officers authorized by him shall
scrutinize the complaints so received. If, on scrutiny, the
complaint is found to be in order, it shall be duly registered
and a unique reference number allotted to it, which shall be
quoted in all future correspondence, and shall be dealt with in
the manner as prescribed in the rules.

CLUBBING OF COMPLAINTS
If the subject matter of a complaint is, in the opinion of the
Director, substantially the same as or has been covered by
any previous complaint or information received and is under
process or has already been dealt with, he shall take any of
the following action, as the case may be,—



if such a previous complaint is still under the
examination of the Director, then the new complaint
may be clubbed with the previous complaint and
in such case the fact may be conveyed to the first

CHARTERED SECRETARY

However, in case the Director has not yet formed his prima
facie opinion on such a complaint, he shall place the same
before the Board of Discipline, and the Board of Discipline
may, if it is of the view that the circumstances so warrant,
permit the withdrawal.

INFORMATION
Any written information containing allegation or allegations
against a member of the Institute or a firm registered with the
Institute under the Regulations, received in person or by post
or courier, by the Directorate, which is not in Form I under the
Rules, shall be treated as information received under Section
21 of the Act and shall be dealt with in accordance with the
provisions of these rules.
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A complaint filed by or on behalf of any statutory authority,
such as Reserve Bank of India or Securities and Exchange
Board of India, shall be authorised by an officer holding a post
equivalent to the post of Joint Secretary in the Government
of India and shall be signed by an officer holding a post not
below the rank of an Under Secretary or equivalent in the
Central or State Government, as the case may be.

ETHICS IN PROFESSION

On receipt of such an information, the sender of the
information, including the Central Government, any State
Government or any statutory authority, shall be, in the first
instance, asked whether he or it would like to file a complaint
in Form I apprising him of, the following information,—



that relatively longer time is taken for disposal of any
information than the complaint;



that the person giving information will not have the
right to be represented during the investigation or
hearing of the case;



that the Institute will be under no obligation to inform the
sender the information of the progress made in respect
of the information received including the final orders:

However, where the sender of the information is the Central
Government, any State Government or any statutory
authority, a copy of final order shall be sent to such sender.
Anonymous information received by the Disciplinary Directorate
will not be entertained by the Disciplinary Directorate.

CASE STUDY 1
A complaint was received against Mr. T, inter-alia alleging that
the Respondent has not attached the Balance Sheet for the
FY 2011-2012 with Form 23AC of M/s. G Pvt. Ltd., and had
wrongly certified Form 23AC. The Respondent admitted his
mistake and has stated that the e-Form 23AC contains the
financials of a company as per the Balance Sheet figures but
due to technical error/mistake committed inadvertently by his
staff, the Profit & Loss Account was named as Balance Sheet
during scanning and the same was attached with Form 23AC.
He further stated that the mistake was not intentional but due
to technical error/mistake committed inadvertently by his staff.
The Disciplinary Committee, observed that the Respondent
did not exercise due diligence while performing his
Professional duties as instead of attaching the balance sheet
with Form 23AC, he attached the Profit & Loss Account of
the company. The Respondent has vicarious liability for the
acts done by his staff. The Disciplinary Committee held the
Respondent as ‘Guilty’ of professional misconduct under
clause (7) of Part I of the Second Schedule of the Company
Secretaries Act, 1980 and passed an Order of Reprimand
against the Respondent.

CASE STUDY 2 		
Information was received against Mr. X, the Respondent
alleging that he while holding the Certificate of Practice is
also engaged in other profession as Lawyer/Advocate.
The Disciplinary Committee held the Respondent guilty of
professional misconduct for violation of clause (1) of Part II of
the Second Schedule to the Company Secretaries Act, 1980
as the Respondent while holding the Certificate of Practice
was also engaged in other profession as Lawyer/Advocate,
and hence, violated the Resolution passed by the Council.

of M/s BBB Pvt. Limited without attaching any document(s)
i.e. Balance Sheet & Profit & Loss Account, Auditors Report
and Directors Report with the forms. Mr. Y has not submitted
any written statement to the complaint.
Mr. Y accepted the mistake before the Disciplinary Committee
and submitted that he has neither approached the office of
Registrar of Companies for rectification and nor he has tried
to re-submit the forms for rectification.
The Disciplinary Committee held that Mr. Y is ‘Guilty’ of
professional misconduct under clause (7) of Part I of the
Second Schedule to the Company Secretaries Act, 1980 as
he did not exercise necessary due diligence while performing
his professional duties and also under clause (2) of Part III of
the First Schedule to the Company Secretaries Act, 1980 as
he has not submitted her written statement. The Disciplinary
Committee passed an order of Reprimand and Fine of Rs.
5000/- against the Respondent.

CASE STUDY 4
A complaint was received against Mr. Z inter-alia alleging
that the Respondent has certified several forms pertaining
to M/s. HHH Ltd. without exercising due diligence. And that
the company had maintained the records including Minutes,
Statutory Registers, common seal etc., till 12th October, 2012
and the same are in the Registered Office of the company.
The Complainant further stated that Shri SD had filed a
property missing report on 13th October, 2013 in Police Station
about the missing of records from the Registered Office of
the company, which includes several documents like Minutes
Book of the company, Register of attending Board Meeting,
General Meetings of the company, Letter Heads, Stamp
Papers, company’s Common Seal and Bank Statements etc.
The Complainant further stated that they have also filed a
Petition before CLB for investigation as to real ownership of
the company. They have also filed a Petition for prevention of
oppression and mismanagement.
The Respondent in his written statement denied the
allegations levied upon him and inter-alia stated that he had
certified the aforesaid forms based on the documents and
the information provided to him. Though, the Respondent
was asked to provide copies of all the documents relied upon
by him for certification of e-forms as stated by him in his
written statement, the Respondent submitted a letter with
one settlement agreement ostensibly filed before the CLB.
Further, a property missing report has been filed on 13th
October, 2013 in Police Station about the missing of records
from the Registered Office of the company. Therefore, it can
easily be ascertained that the Respondent does not have the
copies of the documents relied by him for certification of the
forms also as per the complainant.

CASE STUDY 3

The Disciplinary Committee was of the view that though the
Respondent has claimed to have verified list of documents as
mentioned against each of the forms in his written statement
but has not been able to produce any of those documents.
Nor has the Respondent submitted his defence despite
the specific directions of the Committee. The Disciplinary
Committee held that the Respondent is guilty of not exercising
due diligence in discharging of his professional duties while
certifying the alleged forms.

A complaint was received against Mr. Y that he has certified e
Form 23AC and 23ACA for the year ended 31st March, 2012

The Disciplinary Committee passed an Order of fine of
Rs. 25000/- against the Respondent.

The Disciplinary Committee ordered removal of name of the
Respondent from the Register of Members for a period of
180 days.
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T

he Organization for Economic Cooperation and
Development (OECD) published the report: ‘’Corporate
Governance in Costa Rica’’. This review of Corporate
Governance in Costa Rica was prepared as part of Costa
Rica’s accession process for OECD membership.
During the three-year period of the review, the government
made substantial progress in strengthening its institutional
and legal framework in line with the G20/OECD Principles of
Corporate Governance and OECD Guidelines on Corporate
Governance of State-Owned Enterprises (SOEs). Regarding
Costa Rica’s implementation of the G20/OECD Principles,
Costa Rica’s greatest challenge relates to the development of
a more active capital market with a larger number of actively
traded companies.
The report evaluates Costa Rica’s corporate governance
policies and practices for both listed and state-owned
companies.
It finds that while Costa Rica’s capital market is quite small,
its framework for corporate governance of listed companies
is largely consistent with the Principles. Costa Rica has seen
particular progress in issuing a new corporate governance
code and requirements related to ownership disclosure. For
SOEs, which play a key role in the Costa Rican economy,
the Presidency has taken important steps to establish a coordinating unit which has spearheaded numerous reforms.
These reforms include issuing a government ownership
policy, more transparent and structured appointments of
SOE board members (while removing politicians from
boards), and reporting on SOEs’ performance. To further
strengthen SOE performance and accountability, the report
CHARTERED SECRETARY

recommends additional steps to improve board practices,
clarify performance objectives and implement International
Financial Reporting Standards.
The securities supervisor (SUGEVAL) and listed companies
have co-operated in developing proportional approaches
to implementing Costa Rica’s new Corporate Governance
Regulation, which is having a positive impact on governance
practices. The regulation is modelled after OECD practice and
is being implemented using a risk-based supervisory approach.
While Costa Rica has also made substantial progress
in implementing recommendations of the OECD
Guidelines on Corporate Governance of State-Owned
Enterprises, considerable challenges remain to further align
practices with the SOE Guidelines’ recommendations. The
following priority recommendations are therefore addressed
to Costa Rica:


Fully implement IFRS. Costa Rica has defined IFRS as
the reporting standard for SOEs. Governance scandals,
fiscal reforms, pressure from lenders and international
organisations have encouraged a greater commitment to
IFRS. It is recommended that Costa Rica’s government
ensure full implementation and compliance with IFRS
without further delays to current legal and regulatory
requirements.



Develop and implement a system for establishing
and monitoring the achievement of financial and
non-financial performance objectives. Costa Rica’s
ownership policy envisages that performance targets
will be set via a “note of expectations” sent from the
Government Executive to SOEs, which will establish
NOVEMBER 2020 |
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goals and indicators for what the state deems important
to achieve. The implementation of this system for
setting performance objectives should allow for far
better monitoring of SOEs. Achieving this will require
sufficient resources and a continued strengthening of the
Presidential Advisory Unit’s capacity.


Develop a consistently applied policy regarding
information confidentiality. Presidential decrees have
been adopted that call for greater transparency amongst
SOEs that circumscribe the right to withhold confidential
information. However, these decrees do not define in
detail what information is confidential and what is not,
which has led to differing interpretations. Costa Rica
allows SOEs to develop their own confidentiality policies,
thus opening the door for a heterogeneity of approaches.
It is recommended that a clarification occur at central level
followed by active monitoring and enforcement to ensure
consistent application of confidentiality policies in line with
best practices.



Enact legislation to remove the Minister of Agriculture
from the board overseeing FANAL. The government
has introduced a draft bill to the Legislative Assembly that
would remove the Minister of Agriculture from the board
of directors of the National Production Council, the parent
body whose board currently takes decisions on behalf of
its subsidiary SOE, the national liquor production company
FANAL. The government has also announced its intention
to re-structure and/or privatise these entities. In the event
that the government decides to retain FANAL as an SOE,
it should ultimately establish a separate board of directors
for FANAL.



Pursue public procurement reforms to monitor
and limit the use of exceptions for direct public
procurement between public entities including
SOEs. Costa Rica plans to enact a comprehensive reform
of the Procurement Law and aims to achieve greater
efficiency and competition in all public procurement
procedures. The draft laws would reduce the number
of exceptions to ordinary procurement procedures and
introduce new requirements for their use.



Make further progress on implementing initiatives to
strengthen the functioning of boards, including the
implementation of board evaluations, and effective
risk management and control systems. SOE boards
continue to need board members with greater private
sector, financial, international and business expertise
and knowledge of best practices in SOE governance.
An important step in developing stronger boards is to
conduct board self-evaluations mandated by law, analyse
them at central level and develop remedial action plans.
Further, boards need to act on their responsibility under
best practice to ensure an effective control environment
including one that monitors and manages risks associated
with conflicts of interest and corruption. The establishment
of audit committees may assist in this regard.



Review SOE board remuneration and develop
recommendations
to
support
competitive
remuneration and incentives that are aligned with
good board practices. A research study was being
conducted on remuneration practices in the public sector
in co-operation with the Inter-American Development
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Bank and MIDEPLAN. That study has the objective of
establishing a fee scale for SOE boards using labour
market data from the public and private sector as
reference. The study was expected to be completed by
July 2020.
The Committee and Working Party also address the
following additional recommendations to Costa Rica
concerning implementation of the SOE Guidelines:


Corporatisation and other streamlining of SOE legal
and corporate forms. Costa Rican SOEs are established
and operate under a complex web of laws. These laws
should be simplified and made more uniform. One of the
principal recommendations in the accession review was
to use the legal structure of a public limited company
(Plc) for SOEs, which would simplify adaptation of SOE
governance to best practice.



Consider further reforms to strengthen boards,
including staggering of board appointments and
separation of the role of Chair and CEO. At present,
the law requires that a significant portion of board
members be appointed virtually immediately after an
administration comes to power, making the process
rushed and possibly working to the detriment of finding
the best available board talent. A change in law that
would allow existing board members to stay on until a
proper process can be completed would be desirable.
Further, Costa Rica should work towards removing the
possibility for a board Chair to simultaneously exercise
the powers of CEO.



Continue to work towards a more level playing
field, particularly in the banking sector through
enactment of deposit insurance reform. At the time
of the Corporate Governance Committee’s final review
of Costa Rica in October, 2019, the government had
submitted a draft bill to the Legislative Assembly to
create a deposit insurance and bank resolution scheme
applying to both state-owned and private sector banks.
The legislation has subsequently been enacted in
February, 2020.



Defining, reporting and assessing the costs of
public service objectives for each SOE. The financial
statements and internal budgets of Costa Rican SOEs
do not generally break out the portion of revenues
and costs that are associated with the provision of
public services and feedback from SOEs suggests
that the costs of policy commitments are not fully
recognised. Efforts should be put into better defining
public service costs and ensuring that they are fully
compensated.

SOURCES:
https://read.oecd-ilibrary.org/governance/corporategovernance-in-costa-rica_b313ec37-en#page14
https://www.oecd-ilibrary.org/sites/b313ec37-en/1/3/5/index.
html?itemId=/content/publication/b313ec37-en&_p_=ee9edb
1878c65fe5c9bbe251d7379181&itemIGO=oecd&itemConte
ntType=book
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STARTUP INDIA

National Startup Awards 2020

I

ndia’s startup growth story has been one of innovation
and scalability. With over 38,000 recognized
startups and 23 unicorns, visibility and encouragement
must be provided to the startups who are doing
commendable work. The Department for Promotion
of Industry and Internal Trade (DPIIT) and Startup
India conceptualized the National Startup Awards 2020
to recognize and reward outstanding startups who are
building innovative products and scalable enterprises,
with high potential for employment generation or wealth
creation, while demonstrating measurable social impact.
The awards also seek to recognize and commend
incubators and accelerators for creating an environment
that supports and elevates startups. The awards aim to
look beyond the traditional thought process of measuring
the success of a startup through financial gains, instead
focusing on the social impact of the startup.
THE EVENT
The National Startup Awards 2020 felicitation ceremony
was held on the 6th of October. The awards were
released by Hon’ble Minister of Railways and Commerce
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& Industry Shri Piyush Goyal in the presence of
Hon’ble Minister of State for Commerce & Industry Shri
Som Parkash. Shri Piyush Goyal congratulated the
participants for building innovative products and scalable
enterprises, emphasizing the key role that startups are
playing and will continue to play in steering the nation
towards greater heights. He also congratulated DPIIT
and Startup India for conceptualizing and executing the
awards.
The Minister launched the National Startup Awards 2020
report which details the methodology and execution of
the awards, along with describing each winning startup.
This report can be accessed on the Startup India website.
Shri Anil Agrawal, Joint Secretary, DPIIT gave the
closing remarks, congratulating all the exceptional
startups and ecosystem enablers who are changing the
existing entrepreneurial paradigm in the country.
THE JOURNEY
The journey of NSA 2020 began on 30th November 2019
with a call for application from startups and ecosystem
partners. The evaluation was spread across 4 phases,
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over a 7-month period till 28th June 2020. The 12

categories in which the startups could apply were
namely ‘Agriculture’, ‘Education’, ‘Energy’, ‘Enterprise
Technology’, ‘Finance’, ‘Food’, ‘Health’, ‘Industry 4.0’,
‘Security’, ‘Space’, ‘Tourism’ and ‘Urban Services’. In
addition to these, there was recognition for startups
in the special categories of, ‘Campus Initiated
Startups’, ‘Startups with Rural Impact’, and ‘Womenled startups”. The NSA awards also recognized
the “Top Incubator” and “Top Accelerator”, as an
acknowledgment of their pivotal role in the startup
ecosystem.
The first 3 phases encompassed deletion of incomplete
and repeat application, objective eligibility check
based on pre-determined parameters, and detailed
evaluation of qualified applications. The parameters
that the applicants were judged on were namely:
innovation, scalability, economic impact, social
impact, inclusiveness and diversity, and environmental
impact.

After three rounds of detailed evaluation, 199 startups
were selected for presentation before the jury. 192
finalists out of these made presentations before
the 15 specialist jury panels. 9 incubators and 5
accelerators were also selected for presentation before
a jury panel. The jury is comprised of distinguished
individuals from industry, investment specialists,
academia, startup ecosystem, and government. Due
to the limitations imposed by the COVID-19 pandemic,
all presentations were made online.
A total of 1641 applications were received from
startups spread across 23 States and 4 Union
Territories. 38% of these applicants (620) were
from Tier II/Tier III cities. The applicants included 654
women-led, 165 academic institutions based, and
331 startups working in rural areas. The maximum
applications were received from the ‘Enterprise
Technology’ sector, followed by ‘Health’ and ‘Industry
4.0’. Karnataka, Maharashtra, and Delhi had the
highest number of applicants at 336, 215, and 136
each. The finalists represented 20 states and Union
Territories with the winners coming from 9 states and
1 Union Territory.
The National Startups Awards 2020 saw 33 startups
winning across the 12 sectors. 3 startups were also
awarded in the special categories. At the city level,
12 winners are from Bengaluru, 7 from Delhi, 3 from
Hyderabad, and 2 each from Chennai, Mumbai, and
Mysuru. The fact that we have a national winner
each from Bhopal, Ernakulam, Lucknow, Margao,
Sonipat, and Thiruvananthapuram - is evidence that
exceptional innovation is thriving much beyond the
metros.
194

| NOVEMBER 2020

THE NEXT STAGE OF THE STARTUP GROWTH
STORY
As part of DPIIT and Startup India’s continued
commitment to helping startups in India become key
levers of economic and social development, continuous
support will be provided to the NSA winners and finalists.
A cash prize of Rs 5 Lakh each is being awarded to each
winning startup and a cash prize of Rs.15 lakh each is
being awarded to the winning incubator and accelerator.
Along with this, all finalists will be given opportunities to
help their startup grow and scale. The following programs
are being designed to ensure that these startups can
unlock their potential and drive their growth:
1) Mentorship Program: Specific mentorship programs
that are being ideated with partners like NASSCOM,
ASSOCHAM, CII, FICCI, Indian Angel Network, and
TiE, among others.
2) Investor Connect: DPIIT shall organize specific
pitching sessions for potential investments. These
will be done in coordination with partner organizations
like SIDBI, IVCA, Indian Angel Network, Mumbai
Angels, and other angel networks.
3) Corporate Connect: The department shall be
formulating a corporate connect program in
association with CII, FICCI, NASSCOM, ASSOCHAM,
PHDCCI, and other relevant organizations.
4) Government Connect: Government Connect
Programs shall be organized to connect all of you
with relevant departments of the Government of India
and State Governments to explore pilot projects.
5) International Market Access: For startups
interested in exploring markets abroad, discussions
are being held with Indian Missions and High
Commissions abroad to develop market access
programs for NSA finalists.
6) Regulatory Reforms: Support on any regulatory
reforms if needed, or any assistance in getting
authorizations, licenses, etc.
7) Startup India Showcase: All finalists will be
onboarded to the ‘Startup India Showcase’ - a virtual
online discovery platform for the most promising
startups of the country.
In addition to this, Startup India has already started
working on laying down the groundwork for the next
edition of the National Startup Awards. These awards
were a way to acknowledge the good work of the startups
selected, and to inspire the entrepreneurs in our country
to chart their own journeys while focussing on the net
social impact of the country.
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