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The regulatory environment is changing at unpresented pace. To survive and grow in this 
dynamic environment, the professionals are expected to be flexible and adaptable. They must 
always be ready to learn, unlearn and relearn. The good news is that the business environment 
is increasingly realizing that for long term growth and prosperity, ethical way of working is the 
only option and CS are the most reliable partner to conduct the business in ethical manner.  
 
To support the members in this continuous learning expedition and to make it convenient and 
enjoyable the WIRC is leaving no stone unturned. WIRC organized first ever Banking Conclave 
in the month of November to ensure that the members are exposed to developments in the 
banking sector and they are not just restricted to the conventional area of Company Law. The 
institute in collaboration with IMC’s Law Committee, along with Bombay Stock Exchange 
(BSE), The Institute of Chartered Accountants of India (ICAI) organized a seminar on “Mergers 
and Acquisitions” at BSE Seminar hall this month.  
 
As you are aware, IBBI issued a circular wherein, every valuation required under the Code is 
required to be conducted by a ‘registered Valuer’, that is, a Valuer registered with the IBBI 
under the Companies (Registered Valuers and Valuation) Rules, 2017. This would definitely 
boost the demand for registered valuers. The interested members should definitely explore this 
new area and enroll themselves to become registered Valuer.  
 
I would request all esteemed members of WIRC to actively share their expertise and 
experience with the CS fraternity by using the platform of FOCUS by regularly contributing 
articles of interest for CS professionals.  
 
I sincerely hope that the members and students are finding the various events and programs 
of WIRC useful, and that I have been able to meet the expectations of all the stakeholders. 
The year has passed by in a breeze and it was wonderful experience acting as chairman of 
WIRC. I wish all the best to my fellow members, students, staff and all others associated with 
WIRC in any way.  
 
Happy Reading 
 
 
CS Amit Kumar Jain 
Chairman 
ICSI- WIRC 
 

It Is Not the Strongest of the Species that 
Survives But the Most Adaptable  

                             
 -Charles Darwin  
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1   A BRIEF ANALYSIS OF THE NEW BUYBACK REGULATIONS 
 

By CS Priyanka Pai 
Introduction 
 
The Securities and Exchange Board of India (“SEBI”) has recently notified the SEBI(Buy Back of Securities) 
Regulations, 2018 (the “New Regulations”) replacing the erstwhile SEBI (Buy Back of Securities) Regulations, 
1998(the “Old Regulations”).The substantive provisions of the law and the procedural requirements have been 
incorporated in the main body and different Schedules, respectively in the New Regulations. The intent behind 
notifying the New Regulations is to remove inconsistencies, provide better clarity to terms used in the Regulations 
and to update references to the Companies Act, 2013 i.e. removal of reference of the erstwhile Companies Act, 
1956 in the Old Regulations. The New Regulations pertaining to buyback of listed entities became effective from 
11thSeptember, 2018.  
 
As per the SEBI’s Discussion Paper on Review of SEBI (Buyback of Securities) Regulations, 1998, dated March 28, 
2018, the task of reviewing the Old Regulations was entrusted to Shri P. K. Malhotra, former Member, Securities 
Appellate Tribunal and former Secretary, Ministry of Law and Justice. The scope of the said review exercise was 
simplifying the language, removing redundant provisions and inconsistencies, aligning with provisions of the 
latest Companies Act, 2013/ other new SEBI Regulations, incorporating circulars, FAQs and informal guidance in 
the Regulations, without making any policy changes. The revised Buyback Regulations have been prepared after 
taking into consideration, the numerous feedback received from Lawyers, Company Secretaries (CS), Chartered 
Accountants (CA), media and other stakeholders on the SEBI Discussion Paper. 
 

• Inclusion of new definitions 

Summary of changes introduced 
In the New Regulations, separate provisions have been framed explaining the disclosures, filing requirements and 
timelines of public announcement for buy-back through tender offer, stock exchange and through book building 
mechanism. A company can undertake buyback out of free reserves and securities premium account. However, 
buybacks cannot be made out of the proceeds of an earlier issue of the same kind of shares or same kind of other 
specified securities. 
 
The major changes included are: 

Certain termsused but not defined in the Old Regulations have been included in the definitionsunder Regulation 
2, so as to make the New Regulations self-contained and more comprehensive. These terms include- 
“Buyback period” means the period between the date of board of directors resolution or date of declaration of 
results of the postal ballot for special resolution, as the case may be, to authorize buyback of shares of the company 
and the date on which the payment of consideration to shareholders who have accepted the buyback offer is 
made; 
 
“Odd lots”mean the lots of shares or other specified securities of a company, whose shares are listed on a 
recognized stock exchange, which are smaller than such marketable lots, as may be specified by the stock 
exchange; 
 
“Specified Securities”includes employees’ stock option or other securities as may be notified by the Central 
Government from time to time. 
 
“Unpublished Price Sensitive Information” has the same meaning as defined in clause (n) of sub-regulation (1) 
of regulation 2 of the Securities and Exchange Board of India (Prohibition of Insider Trading) Regulations, 2015; 
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• Reduction of timeline for making Public Announcement 
The Buyback Regulations haverevised the share buyback mechanism to bring uniformity on the requirement 
and time period to make public announcements. Now, a company which have obtained approval (either by way 
of Special Resolution passed by the Shareholders or by a Resolution of the Board of Directors) to undertake 
buyback, has to mandatorily make a public announcement within two working days. The period of two 
working days will be counted from the “date of declaration of results of the postal ballot for special resolution/ 
board resolution” as the case may be. 

 
• Change in person facilitating tender of shares 
As per the old Regulations, the acquirer or promoterwas required to facilitate tendering of shares by the 
shareholders and settlement of the same, through the stock exchange mechanism. However, Regulation 9(vii) of 
the New Regulations state thatthe Company shall facilitate tendering of shares by the shareholders and settlement 
of the same, through the stock exchange mechanism. 
 
Thus, this change makes the company responsible for facilitation of the tendering of shares and its settlement as 
opposed to earlier where the responsibility was on the acquirer or promoters. Company Secretaries of companies 
proposing/ undergoing a buyback to take note of this change and ensure this additional compliance. 

 
• Intimation to SEBI about dematerialized share certificate extinguishment 
The erstwhile Regulations provided that on extinguishment of bought back securities, a Certificateof 
Extinguishment of Shares would need to be submitted to SEBI by the seventh day of the month succeeding the 
month in which these securities were extinguished and destroyed.The new Regulations provide that such a 
certificate should be furnished to the Board within seven days of extinguishment and destruction of share 
certificates. 
 
Thus, this change makes the Buyback timeline shorter and ensures that the share extinguishment and 
destruction process is more streamlined. 
 
Few other insertions in the new Regulations are as under:- 
• Even if an eligible public shareholder does not receive the tender offer/offer form, he may participate in 

the buy-back offer and tender shares in the manner as provided by the Board.  
Thus, this addition has been brought to safeguard the interest of bonafide shareholders who now have an 
option of tendering shares despite not receiving the offer form. 

• The cash component of the escrow account may be maintained in an interest bearing account, provided 
that the merchant banker ensures that the funds are available at the time of making payment to 
shareholders.  
This provision will eliminate the loss of interest of the amounts deposited by companies in their Buyback 
escrow account. 

• In the New Regulations, buyback through Tender Offer, it has clearly mentioned that Holdings of multiple 
demat accounts would be clubbed together for identification of small shareholder if sequence of 
Permanent Account Number for all holders is matching. Similarly, in case of physical shareholders, if the 
sequence of names of joint holders is matching, holding under such folios should be clubbed together for 
identification of small shareholder. 

• Maintenance of register of buyback securities 
The company undertaking a buyback shall maintain a register of the shares or securities so bought, the 
consideration paid for the shares or securities, the date of cancellation of shares or securities, the date of 
extinguishing and physically destroying the shares or securities, in accordance with Section 68(9) of the 
Companies Act, 2013.  
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• Eliminating references to antiquated provisions 
As rightly mentioned in the Discussion Paper, the reframing of the Amended Regulation has mainly been 
done to incorporate a significant number of provisions as outlined under Section 68 and 70 of the 
Companies Act, 2013, so to make the New Regulation more self-explanatory and contemporary. While the 
Old Regulations used to refer to sections under the 1956 Act, the new Regulations have incorporated the 
relevant sections of the 2013 Act, making the Regulations more comprehensive. Similarly, references to 
older SEBI Regulations like Securities and Exchange Board of India (Insider Trading) Regulations, 1992 and 
Securities and Exchange Board of India (Substantial Acquisition of Shares and Takeovers) Regulations, 1997 
have been removed to comply with the newer Securities and Exchange Board of India (Insider Trading) 
Regulations, 2015 and Securities and Exchange Board of India (Substantial Acquisition of Shares and 
Takeovers) Regulations, 2011. 

• Deletion of certain provisions 
Regulation 21 – Action against Intermediaries, Chapter VI – Penalties and Procedure containing in the Old 
Regulations have been deleted. A new chapter VI titled Miscellaneous has been added which enlists SEBI’s 
miscellaneous powers pertaining to Buyback of Listed Companies. 

 
Conclusion 
 
The Old Regulations contained references of the erstwhile Companies Act, 1956 and related SEBI Regulations. 
In view of the above, it was apt to frame New Regulations in place of Old Regulation for the benefits of all the 
stakeholders; and to bring better clarity by simplifying the language, removing inconsistencies and aligning the 
with the Companies Act, 2013 and related SEBI Regulations. 
 
As buybacks across the Indian corporate sector continue to reach new records and many companies announcing 
buyback plans amounting to about Rs 213 billion in the first 6 months of 2018, with cash-rich IT companies like 
TCS, Infosys, HCL Technologies leading the way, the new and improved Regulations seem like a step in the right 
direction by the market regulator, SEBI. The Finance Ministry had at the beginning of FY2018, prepared a 
tentative list of 11 central public sector enterprises (CPSEs) that will conduct a share buyback during the ongoing 
financial year Coal India, NTPC, NALCO, NMDC, NLC, BHEL, NHPC, NBCC, SJVN in sectors ranging from 
power production to aeronautics. Further, the provisions appearing in the Old Regulations have been 
restructured and re-sequenced in the New Regulations. Company Secretaries would be required to keep 
themselves abreast with these new and modified provisions so that they can assist their respective Companies/ 
Clients with the substantive changes of law as well as procedural aspects of Buyback compliances, as envisioned 
under the New Regulations. 
 
References 
 
https://www.sebi.gov.in/legal/regulations/sep-2018/securities-and-exchange-board-of-india-buy-back-of-securities-regulations-
2018_40327.html 
 
https://www.sebi.gov.in/reports/reports/mar-2018/discussion-paper-on-review-of-buyback-regulations-1998-and-takeover-
regulations-2011_38479.html  
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2 CROWD FUNDING AND INDIA 
CS Tanmay Pethkar 

 
Crowd funding Meaning:  
 
Crowd funding is solicitation of funds (small amount) from multiple investors through a web-based platform or 
social networking site for a specific project, business venture or social cause. 
 
Crowd sourced funding is a means of raising money for a creative project (for instance, music, film, book 
publication), a benevolent or public-interest cause (for instance, a community based social or co-operative 
initiative) or a business venture, through small financial contributions from persons who may number in the 
hundreds or thousands. Those contributions are sought through an online crowd-funding platform, while the 
offer may also be promoted through social media. 
 
Types of Crowd funding: 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 

 
1. Donation Crowd funding  

Donation crowd funding denotes solicitation of funds for social, artistic, philanthropic or other purpose, and 
not in exchange for anything of tangible value.  
 
For example, In the US, Kick starter, Indiegogo etc. are some of the platforms that support donation based 
crowd funding. 
 

2. Reward Crowd funding  
Reward crowd funding refers to solicitation of funds, wherein investors receive some existing or future tangible 
reward (such as an existing or future consumer product or a membership rewards scheme) as consideration.  
Most of the websites which support donation crowd funding, also enable reward crowd funding, e.g. 
Kicktstarter, Rockethub etc. 
 

CROWD FUNDING 

Social 
Lending/Donati
on Crowd 
funding 

Reward Crowd 
funding 

Peer-to-Peer 
Lending 

Equity Crowd 
funding 

Community Crowd funding Financial Return Crowd 
funding 
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3. Peer-to-Peer lending  
In Peer-to-Peer lending, an online platform matches lenders/investors with borrowers/issuers in order to 
provide unsecured loans and the interest rate is set by the platform. Some Peer-to-Peer platforms arrange loans 
between individuals, while other platforms pool funds which are then lent to small and medium-sized 
businesses.  
Some of the leading examples from the US are Lending Club, Prosper etc. and from UK are Zopa, Funding 
Circle etc. 
 

4.  Equity Based Crowd funding  
In Equity Based Crowd funding, in consideration of funds solicited from investors, Equity Shares of the 
Company are issued.  
 
It refers to fund raising by a business, particularly early-stage funding, through offering equity interests in the 
business to investors online. Businesses seeking to raise capital through this mode typically advertise online 
through a crowd funding platform website, which serves as an intermediary between investors and the start-up 
companies. 
 
Benefits of Crowd Funding 
 
Crowd funding provides a much needed new mode of financing for start-ups and SME sector and increases 
flows of credit to SMEs and other users in the real economy.  

1.  Financial crisis (2008) resulted in failure of number of Banks and, consequently the Basel III Capital 
adequacy norms have been made applicable to Banks. As a result, Banks have become increasingly 
constrained in their ability to lend money to the ventures or start-ups which may have high risk 
element. Hence, there is a need for funding for SME through alternative sources.  

2.  SMEs are able to raise funds at lower cost of capital without undergoing through rigorous procedures 
in this mode.  

3. Crowd funding provides new investment avenue and provides a new product for portfolio 
diversification of Investors.  

4. It increases competition in a space traditionally dominated by a few providers (providing finance to 
Start-ups and SMEs).  

5. The operators of a crowd funding platform may engage in vetting or due diligence of projects to be 
included on their website, to maintain the reputation of the website.  

 
 
Risks in Crowd Funding  

1. Risk of Default: Just like any other mode of raising capital there is always risk of default or fraud. Funds 
are not directly solicited by the issuer and issuer also do not come out with any offer document. Funds 
are solicited by the platform and such platform may or may not conduct proper due diligence of the 
issuer. If a platform is being temporarily shut down, or closed permanently, no recourse is available to 
the investors. 

2. Risk of Fraud: There is possibility of genuine websites being used by fraudsters claiming to be 
promoters of projects or of false websites being established, simply to defraud the investors or to entice 
individuals to provide credit card details etc. Thus, there is a risk of misuse as well as cyber-security 
and/or identity theft. 

3. Central role of the Internet: Crowd funding platform is an internet based market place for issuers to 
sell their own securities to raise capital. Thus the central role of the Internet and its wide reach would 
increase the number of persons potentially affected, which can be significantly greater than the 
traditional means of fundraising. Younger investors may get influenced simply because of its link to 
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social media and the Internet. Funds could be raised from investors residing at various countries 
without complying with requirement of local laws of various jurisdictions. 
 

4. Systemic Risk: 
a. Due to the “individual” nature of crowd funding, there is a possibility that investors may not 

practice good diversification principles.  
b. There may be no secondary market in which investors can sell their investments and exit and 

hence, there is a risk of illiquidity.  
c.  There is also possibility of Money laundering.  
d. These platforms could expose other financial sectors to the risk of default, as occurred during 

the subprime mortgage crisis. If the rapid growth rate in peer-to-peer lending continues, these 
risks could become systemic.  

e. There are Cross-border implications, if the funds are solicited through internet, as there are 
disparities in Contract Act or securities law application in different jurisdictions.  

Regulation of crowd funding in various jurisdiction 
As of date, very few jurisdictions have come out with regulations for crowdfunding. Some jurisdictions are in 
the initial stages of introduction with concept papers for feedback of the industry.  
Two areas that have seen rapid growth in recent years are Peer-to-Peer lending and Equity Crowdfunding. 
Financial Reward (FR) crowd-funding globally has grown rapidly in the last 5 years, with data suggesting that 
the peer-to-peer lending market doubles each year. It accounts for approximately $6.4 billion outstanding 
globally. Collectively, the US, UK and China make up 96% of the overall FR crowdfunding market, with USA 
accounting for 51%, China for 28% and UK for 17%. 
 

a. Peer-to-Peer lending varies with nations, these can be broadly divided into following categories: 
 

Regulatory Regime  
 

Description  
 

Countries  
 

Unregulated  
 

In these jurisdictions either  
the regulation has classified peer-to-peer lending as an 
exempt market or there is a lack of definition in legislation  

Brazil, China, Egypt, 
South Korea  
 

Intermediary 
Regulation  
 

This regulates peer-to-peer lending platforms as an 
intermediary. This usually requires registration of such 
platform as an intermediary, and other regulatory 
requirements depending on the jurisdiction.  
 

Australia, Argentina, 
Brazil, New Zealand  
 

Banking 
Regulations  
 

This regulated peer-to-peer lending platforms as banks.  
 

France, Germany, Italy  
 

US Model  
 

This is a two tier system. This requires the registration of 
peer-to-peer lending platforms with the SEC, as well as 
applying for a licence to conduct business on a state by 
state basis.  
 

USA  
 

Prohibited  
 

Both peer-to-peer lending  
and equity crowd-funding are banned under legislation  

Israel, Japan 
 

 
b. Regulation of Equity Crowd funding under different jurisdiction. 

 
United States of America 
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Jumpstart Our Business Startups Act, 2012 or (JOBS Act) has already proposed a basic regulatory 
framework to regulate Crowd funding Platforms. 
 
Title II of the JOBS Act deals with equity offers to accredited investors. Pursuant to SEC Rules under 
that Title, in effect from September 2013, US entrepreneurs may publicly advertise and market their 
company’s investment opportunity, of whatever size, to ‘accredited investors’ (in effect, individuals 
with over $1 million in liquid net worth or annual incomes over $200,000), including through the 
Internet or social media, as well as through print, radio or television. 
 
There also specified requirement as to amount of issue and maturity. There are also limit of investment 
of each individual, manner of issue, compliances and other requirements.  
 
New Zealand  
The new regulations in New Zealand enables companies to raise up to a maximum of $ 2 Million from 
20 investors in a year through crowdfunding without having to issue a prospectus. It covers both the 
varieties of crowdfunding: Equity Crowdfunding and Peer-to-Peer Lending.  
 
The market regulator, Financial Markets Authority, has asked both, equity crowd-funding platforms 
and peer-to-peer lenders, to apply for a license to operate. 
 
Australia 
The current regulations allow a startup to raise not more than $ 20 Million or transfer equity to more 
than 20 people in any given 12 months. This system restricts this channel to a set of sophisticated 
investors. These rules are under revision. 
 
Canada  
 
Crowd funding is divided into Non-Equity and Equity Crowdfunding platforms in Canada. Equity 
Crowd funding involves the issuance of securities and consist of peer-to-peer (P2P) lending and equity 
transactions. 
 
Canadian Securities Administrators (CSA), an umbrella organization for different provincial and 
territorial securities regulators in Canada, has published National Instrument (in 2014) involving 
prospectus exemptions that include the Offering Memorandum exemption (the OM exemption) which 
is used by registered dealers to sell securities on the internet to the public. The OM exemption is 
available in all jurisdictions in Canada, except Ontario, and has been in place for many years. 
 

Indian Scenario 
 
Existing Legal Framework  
 
The provisions in the existing legal framework for raising funds by companies are regulated under Companies' 
Act 2013 and Securities Act i.e. SEBI Act, 1992, Securities Contracts (Regulation) Act, 1956, Depositories Act, 
1996. Raising of pooled managed investment funds by various entities such as Alternative Investment Fund 
(AIF), Mutual Fund (MF) etc. is regulated under Securities Laws. 
 
Public Issue of Securities by Companies 
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Companies making public issue of securities have to company with provisions of Companies Act, 2013, SEBI 
(Listing Obligations and Disclosure requirement), Foreign Exchange and Management Act and various laws. It 
has always been said that it is very difficult to raise capital in India as the cost of capital is very high and there 
are various regulatory compliances which are cumbersome to undergo which are very difficult for small and 
medium scale companies. 
 
The government of India though has introduced a SME platform for enabling the small and medium scale 
enterprise to raise capital. 
 
Is crowd funding really needed in India? 
As mentioned earlier, the 2008 financial crisis resulted in failure of number of Banks and, consequently, the 
new capital adequacy regulations for banks, such as Basel III were implemented. As a result, credit providers 
have become increasingly constrained in their ability to lend money to the real economy. 
In India, during the last few years, the IPO market has not been very active. Though, SEBI, has been at the 
forefront in facilitating fund raising by SMEs through measures like SME segment in Stock Exchanges, Category 
I- SME funds under AIF, Institutional Trading Platform, etc., still there is need to encourage innovative way of 
fund raising to provide an impetus to genuine SMEs/Start-ups and to explore other alternative models of fund 
raising with appropriate framework in consonance with retail investor protection. 
 
Since the "Crowd funding" phenomenon is gaining its popularity, its importance cannot be ignored. To regulate 
crowd funding, it is very important to take note that while it is necessary to ensure that Start-ups/SMEs could 
raise funds at ease, it is equally important to ensure that no systemic risks are created wherein retail investors 
are lured by some unscrupulous players by substituting the existing framework, which has been developed over 
a period of time through experience and observation. Hence, there is necessity to strike a proper balance 
between investor protection and the role equity markets can play in supporting economic development and 
growth. 
 
Proposal for Crowd funding in India 
SEBI has provided various frameworks for raising of funds by startups, SMEs etc. as specified in the paragraph 7. 
In addition to the available frameworks, SEBI seeks to provide fresh avenues for startups and SMEs set up by 
young entrepreneurs and technology professionals to raise early stage funding through internet based platforms, 
potentially more efficiently and cost effectively than through public issue or private placement offering.  
Crowd funding is an innovative way to provide modest amount of funding to young entrepreneurs and 
technology professionals needing early stage or seed capital for startup companies which may spur 
entrepreneurship and ultimately assist in boosting the growth of real economy.  
A company raising funds through online crowd funding platforms or websites offers equity or debt interests in 
its business to investors who make small contributions, through a crowd funding platform or social media. In 
most of the cases funding is sought online on the basis of future projections rather than a viable business model 
in operation which increases the risk of failures and therefore loss to the investors. 
The SEBI while making framework of crowd funding will have to consider following accepts: 

• the investors that are allowed to invest through the crowd funding platforms,  
In Indian scenario, considering the necessity to provide alternative funding sources to Start-ups and at 
the same time to ensure that retail investors are not made to bear the risks of Start-up ventures. Hence 
there should be certain criteria for the determining the person who can invest and the quantum of 
investments by them. 
 

• the types of entities that are allowed to raise funds through this channel and the disclosure 
requirements,  
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SEBI shall define the type of entities which are allowed to raise capital through this channel and also 
there should be appropriate disclosures to be made by the entities who are raising the capital through 
this channel. Various jurisdictions have imposed different set of limitations on the amount allowed to 
be raised through online crowd funding platforms and the conditions to be satisfied by the issuing 
companies. Some of these are listed as under: 

Jurisdiction  Limitation on capital Raised  
USA  $1,000,000 in a period of 12 months  
UK  €2.5 million in a period of 12 months  
New Zealand  NZ$2 million from 20 investors in any 12 month 

period  
Australia  Not more than $2 million or transfer equity to more 

than 20 people in a 12 month period  
France  €1m (£827,951) per campaign per year  
Canada   $1.5 million over one year  

 
• the types of entities that are allowed to set up internet based Crowd funding Platforms to enable online 

solicitation from such investors,  
It is necessary that crowd funding platforms are not established or not used to facilitate fund raising by 
fraudulent entities. It is therefore important to specify integrity, experience and solvency requirements 
applicable to crowd funding platform owner and the key persons associated with it. Therefore it is 
proposed that any online offering or issue or sale through the internet can be made only through a 
SEBI recognized crowd funding platform. 
 
If it is intended to develop a framework for Crowd funding Platform, the criteria for eligibility or 
recognition need to be specified. 

 
Role of SEBI 

• SEBI's role in crowd funding, which is proposed to provide a cost effective and efficient method of 
fund raising, will mainly be limited to:  

• recognition of the Crowd funding Portals 
• oversight and regulation of the Crowd funding market in India  
• playing no role in vetting of the Private Placement Offer letter of the issuing companies  
• issuance of guidelines/circular regarding information required to be disclosed in Private Placement 

Offer Letter or on an ongoing basis or requirements of due diligence and screening or any other matter  
• conduct of periodic inspections or audits of Crowd funding Platforms and enforcement of Crowd 

funding Regulations 
 
Conclusion: 
In the emerging need of startups it is necessary to have the platforms of crowd funding in the country like India 
which have emerging small and medium scale enterprise. The first world countries have already allowed the 
entities to raise capital via such platform. The rules, regulations and framework for such channel should be 
proper and shall be also be monitor properly. 
 

3. 

References  
1. SEBI Consultation Paper on Crowd funding in India, 2008 
2. Crowd Based Equity Funding – Discussion Paper - Corporations and Markets Advisory Committee, Australia, September, 
2013 
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3 FRAUD IN CORPORATE INDIA 
CS Mandar Karnik 

 

According to a survey on Fraud in Corporate India conducted by Ernst and Young, nearly three out of five 
respondents revealed that their companies had been subjected to fraud during this last one year. In addition to 
industries such as banking, Non Banking Financial Companies (NBFC), real estate and telecommunications, 
which are generally perceived as being highly fraud prone, around 50% of the respondents from infrastructure, 
IT/ITeS and consumer product companies also indicated that fraud incidents have increased in their segments.

INTRODUCTION 
Fraud is the crime to gain money or financial benefits or undue advantage by trick or deceit. Section 447 of the 
Companies Act, 2013 (“the Act”) defines“fraud” in relation to affairs of a company or anybody corporate, 
includes any act, omission, concealment of any fact or abuse of position committed by any person or any other 
person with the connivance in any manner, with intent to deceive, to gain undue advantage from, or to injure 
the interests of, the company or its shareholders or its creditors or any other person, whether or not there is any 
wrongful gain or wrongful loss.  
 

1 
 
It can be seen that fraud is a real problem in corporate India. The Companies Act, 2013 lists certain provisions 
to deal with corporate fraud in India. It can be seen that if an individual commits fraud against the company, 
there are civil and criminal remedies available under existing Indian Penal Code. However, when a company 
commits fraud, it can be prosecuted according to the provisions of the Companies Act, 2013. It is important to 
note that a company is an artificial person and as such its officers and directors would be held for fraud 
committed in relation to affairs of a company. 
 

1. Financial Frauds: Manipulation, falsification, alteration of accounting records, misrepresentation or 
intentional omission of amounts, misapplication of accounting principles, intentionally false, misleading 
or omitted disclosures. These frauds come classified under financial frauds.  

TYPES OF FRAUD 
Broadly the frauds can be classified as under:- 

2. Misappropriation of Assets: Theft of assets by internal or external parties, sale of proprietary information, 
causing improper payments.  These types of frauds come under the aegis of misappropriation of assets. 

3. Corruption: Making or receiving improper payments, offering bribes to public or private officials, 
receiving bribes, kickbacks or other payments, aiding and abetting fraud by others. These types of fraud 
come under Corruption. 

 

                                                           
1http://media1.intoday.in/businesstoday/images/fraud-survey-ErnstYoung.pdf 

FRAUD  IN  CORPORATE  INDIA 
It is seen that the ever increasing use of technology is leading to bigger and more complex frauds than ever 
before.  Data or information theft has emerged as the latest and most biggest threat of fraud in the world. Data 
or information theft has ravaged companies and firms in India leading to large financial losses.  
 
Data theft is the act of stealing virtual information with an intent to compromise someone’s privacy or to obtain 
confidential information. Data theft could be with respect to stealing or hacking passwords, banking 
information, credit card information, personal information of users, information of importance to a corporate 
business, hacking into government databases, stealing photographs and misusing them and many more in line 
with these.  
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A recent Business Today report indicates some 3.24 million records were stolen, lost or exposed in India in 
2017, according to Breach Level Index study by digital security firm Gemalto. This number has increased by a 
whopping 783% over the previous year. The study tracks and analyses data breaches, the type of data 
compromised and how it was accessed, lost or stolen in the last five years.2

It can be seen that some statistics are more frightening than the Punjab National Bank scam. In India, every 
four hours, one bank staffer is held for fraud. Between April 2013 and December 2016, all commercial banks, 
including private ones, lost Rs. 66,066 crore on account of 17,504 frauds. Between January 2015 and March 
2017, 5,200 bank staffers were punished for fraud. The biggest public sector bank (PSB), State Bank of India, can 
pat itself on the back. It has the dubious distinction of coming first here with a share of 30%.

 There were 29 major data breach 
incidents in the country in 2017. The common type of data breach is identity theft, accounting for 58% of all 
data breach incidents. The second most prevalent breach was access to government data. But the main cyber 
security threat is from malicious outsiders who were responsible for 52% of all breach incidents. The primary 
targets for them were companies in the retail, government and financial services sectors. 
 

3

In essence the Nirav Modi scam involved round tripping of loan funds used to pay off one loan after another. A 
case in point is Nirav Modi’s firm Diamond R, which applied for 1.9 million USD Letter of Undertaking from 
Punjab National Bank to finance import of diamonds from American firm A Jaffe. A Jaffe is also a Nirav Modi 
firm. The letter of undertaking issued by Punjab National Bank was used to pay off Nirav Modi firm A Jaffe. At 
the same time another Nirav Modi firm Firestar Diamond India applied for credit from PNB and Vijaya Bank 

 
 
The data assumes significance as the Central Bureau of Investigation and the Enforcement Directorate are 
looking into big ticket frauds involving large corporate houses. Among the prominent ones is the over Rs 
13,000crore in the Punjab National Bank and other banks committed by Diamantaire Nirav Modi and his uncle, 
Mehul Choksi who is the promoter of Gitanjali Gems. 
 
So what exactly is the Nirav Modi scam that has hogged national limelight in recent months?  
It can be seen that the Nirav Modi scam is a scam of Letters of Undertaking (LOUs).  
 
So what exactly are these LOUs?  
There is a widely accepted system of bank guarantees known as a letter of undertaking (LOU) under which a 
bank can allow its customer to raise money from another Indian bank's foreign branch in the form of a short 
term credit. The LOU serves the purpose of a bank guarantee for a bank's customer for making payment to its 
offshore suppliers in the foreign currency. For raising the LOU, the customer (importer) is supposed to pay 
margin money to the bank that issues the LOU and accordingly, they are granted a credit limit. But in Nirav 
Modi's case, neither there was a credit limit, nor did he give any margin money, reported Reuters. Once the 
letter of credit is acknowledged and accepted, the lender (foreign branch of Indian bank) transfers money to the 
nostro account of the bank that has issued the LoU. In this case, Nostro account is the Punjab National Bank's 
account held in another bank in a foreign country for the purpose of holding foreign currency. The credit is 
ideally meant for short-term only. In Nirav Modi-MehilChoksi case, the term of loan was allegedly extended far 
beyond what is prescribed as per the prescribed norms. Even the PNB and other lenders are slugging out over 
the loan term, which should not have been extended, says PNB, longer than 90 days. 
 
What was the Nirav Modi Scam?  
 

                                                           
2https://www.businesstoday.in/technology/news/data-thefts-increased-783-percent-india-2017-gemalto-breach-
level-index-study/story/277905.html 
3https://thewire.in/business/indias-system-cracking-corporate-fraud-designed-self-defeating 
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which was then used to pay off Diamond R’s outstanding LoU. This round tripping of funds to pay off pre 
existing loans was going on a regular basis for the last 7 years before the scam broke. 
 
It can be seen that the money used to pay off the firm for import of diamonds was the bank’s money via LoU. 
Related party firms then took further loans which were used to pay off the LoU. This kind of transactions are 
required to be avoided under the Companies Act, 2013. However, with the collusion of the bank’s staff and the 
negligence of the auditors could have allowed this scam to run amok for seven long years. The Nirav Modi scam 
is an example of Payment Fraud. 
 
False accounting fraud involves an employee or an organisation altering, destroying or defacing any account; or 
presenting accounts from an individual or an organisation so they don’t reflect their true value or the financial 
activities of that company. The Satyam scandal in 2009 was a false accounting fraud. The National Financial 
Reporting Authority which has been recently is also required to review the quality of services of auditors to 
curb such false accounting.  
 
Pyramid or Ponzi scheme fraud: These well-known types of fraud involve a non-sustainable business model in 
which the investments of later investors are used to pay earlier investors, giving the appearance that the 
investments of the initial participants dramatically increase in value in a short amount of time. These types of 
frauds often appear at the outset of a recession when investors want to remove their money from the scheme, 
leading to its sudden collapse and exposure. 
 

• “wrongful gain” means the gain by unlawful means of property to which the person gaining is not 
legally entitled; 

STATUTORY PROVISIONS TO FIGHT FRAUD IN THE COMPANIES ACT, 2013 
The term Fraud has been defined in Explanation to Section 447(1) of The Companies Act, 2013 as follows: 
“fraud” in relation to affairs of a company or any body-corporate, includes any act, omission, concealment of 
any factor abuse of position committed by any person or any other person with the connivance in any manner, 
with intent to deceive, to gain undue advantage from, or to injure the interests of, the company or its 
shareholders or its creditors or any other person, whether or not there is any wrongful gain or wrongful loss; 

• “wrongful loss” means the loss by unlawful means of property to which the person losing is legally 
entitled. 

In India, a majority of companies still rely on statutory audit and internal audit to combat fraud. The Companies 
Act, 2013 has mandated Whistleblower mechanism in certain companies to report instances of fraud on time 
and in a safe manner for the individual. Section 447 of the Companies Act, 2013 lays down penal provisions for 
the perpetrators of a fraud in a company. Chapter 14 of the Companies Act, 2013 relates to the provisions of 
Inspection, Inquiry and Investigation into allegations of fraud and mismanagement of the Company. 
 
Section 206 of the Act deals with the Power to Call for Information, Inspect Books and Conduct Inquiries. 
Sections 207 to 210 deals with further investigation. Section 211 mandates the formation of a Serious Fraud 
Investigation Office. The SFIO has been set up under the aegis of the Ministry of Corporate Affairs. It is 
conceived as a multi-disciplinary unit capable of investigating corporate white collar crime professionally and is 
a co-ordinating agency with the Income Tax authorities and the CBI in dealing with corporate fraud. 
 
The SFIO is headed by a Director and consist of experts of following fields from amongst persons of ability, 
integrity and experience in: 
a)  Banking, 
b) Corporate Affairs, 
c)  Taxation, 
d)  Forensic auditing, 
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e)  Capital Market, 
f)  Information Technology, 
g)  Law, or (here as ‘or’ and ‘and’ both) 
h)  Other fields. 
 
The idea behind the appointment of these experts is to efficiently discharge the functions of SFIO under the 
Companies Act, 2013.  
 
It can be seen from an analysis of Fraud prevention mechanisms in the Companies Act, 2013,the onus on fraud 
reporting is on the management and auditors of the Company.  
 

1. Knowledge of behavioural traits: Knowing your employees and how they behave is the prime indicator 
of fraud risk. Employees engaged in fraudulent activities behave and act differently to others. Negative 
attitudinal changes could be one of the indicators which require close attention. HR functions in an 
organization have a challenge to identify such behavioural traits and act upon them. 

TECHNIQUES TO FIGHT FRAUD IN MODERN DAY CORPORATES 
It is vital in modern day corporations to have fraud prevention strategies in place in an organization. 
Technology is playing an increasing role in fraud prevention strategies globally. However, it is human 
intelligence that plays a role in uncovering cases of fraud. There are many techniques to fight fraud which can 
be adopted by organizations. 

2. Reporting Systems: Most organizations lack proper reporting systems for employees to report suspicious 
behaviour and fraud risk assessments. Everyone within the organization should be aware of the fraud 
risk policy including types of fraud and the consequences associated with them. Honest employees who 
are not tempted to commit fraud will also be made aware of possible signs of fraud or theft. These 
employees can be assets to mitigate fraud. 

3. Robust Internal Control Systems: Internal controls system include a set of rules, policies, and procedures 
an organization implements to provide direction, increase efficiency and strengthen adherence to 
policies. It is a means by which an organization's resources are directed, monitored, and measured. It 
plays an important role in detecting and preventing fraud and protecting the organization's resources, 
both physical (e.g., machinery and property) and intangible (e.g., reputation or intellectual property such 
as trademarks). 

4. Retain Experts: Hiring Experts like CA, CS or Financial Analysts are a good way of preventing fraud in 
an organization. However, not all organizations can afford to have big teams of experts on their rolls. 
Outside consultants can be useful in this regard in such organizations. 

 
CONCLUSION 
It can be seen that fraud is a big risk in today’s corporate environment. Mitigating the risk of fraud is a big 
challenge for organizations. If a Company’s internal control systems and whistle blower mechanism are strong, 
then fraud perpetrator will think twice before engaging in fraudulent activities. Nonetheless, the big challenge 
before corporate India is how to stop Nirav Modi, Satyam or Saradha scams where the owner/ top management 
was involved in fraudulent business practices. The Companies Act, 2013and the governing bodies and 
investigating agencies authorized by it has a big role to play in protecting the general public from such frauds. 
 
 
 
 
 
 
 

https://en.wikipedia.org/wiki/Fraud�
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4 Changing Job- successfully- an INSIGHT 
CS Atul Juvle 

 
WHY- the first question needs to be answered clearly, is why am I thinking of a change? It can be – poor 
increments, delayed promotion, work-life balance, poor assessment, discriminatory environment, bad boss, 
time-to commute, poor growth prospects, company is not doing well, etc.  We can add still 8 /10 reasons for the 
change. But what is more important is- step-1, I fix the reasons for the considering change, on paper or in my 
notes in mobile.   
 
WHEN- Every time is right time for RIGHT movements.  So I believe there is no fixed time when you look for 
change in first three years. Reason I am stating is, BEST opportunities are not going to wait for you to complete 
a fixed period in any employment.  One must be updated on employment market regularly at least once in 3/ 6 
months.  
 
Based on experience, I have developed another Theory- 3/4/5- Normally promotion should happen in three 
years.  If for any reason, it’s delayed it must happen in 4th Year.  But if it does not happen in 4th Year too, then 
one MUST consider to change the employment in 5th Year. If one doesn’t do it that, it will be difficult for 
him/her to change after that, because one becomes a slave of circumstantial comforts.  Absolute NO-NO, for 
one who wants to reach to the TOP. 
 
Immediate change- Two Signals- One must consider a change in company- when the company is not legally 
compliant or regularly in default.  It’s not one or two times in a year, but 10 times in 3/6 months. Secondly – 
where salaries are not paid in time.  These two circumstances call for consideration of IMMEDIATE change, but 
not IMMIDIATE RESIGNATION.   Immediate resignation is suicidal step for career and should be avoided in 
all the circumstances. One should consider meeting / calling Senior CS/ICSI committee members for advice/ 
counsel/ help. I am naming it as suicidal step for two reasons- (1) Your CV doesn’t move first table till the 
person is sure that “Company has not terminated your employment”.  It’s impossible to cross this stage as there 
are many other candidates. (2) Your current CTC base is discounted by 30/50%, even if you are considered, as 
you need the job.  
 
HOW-first step in any change of Job is having the right CV.  CV is not only curriculum vitae but also it’s a 
career visa for Interview.  50% of CVs are shown waste paper baskets in 30 seconds as they don’t have relevant 
information in their first half /full page.  I call this 30 second test as Rejection Test.  Your CV must pass the test 
of Rejection, as selection solely depends on successful interview.  One must avoid in CV- irrelevant information 
like Gender, Nationality, Passport No, permanent address- current address, two or three mobile contact 
numbers, strengths (if you are writing strengths then also write weakness to make your CV balanced).  Spelling 
mistakes, comma-full stop errors are deadly mistakes.  MNCs/ Premium companies get into minute details, as 
these are the indicators. 
 
Length of CV ideally should not be more than 3 pages. Best would be 2 pages. Don’t waste CV – space by giving 
references, the same can be given, as and when required. Don’t repeat experience in CV, if you have changed 2 
/3 times. Try to cover majority exposure, which can increase chances of your consideration for interview. 
 
INTERVIEW-formulae to crack interview is PPP- preparation, practice & performance. Go through your CV, 
Job Description (JD) or think of job requirements where JD is not available. Consider at least 30 /50 questions, 
which can be asked at the interview; be ready upfront to answer the same. Two Basic questions for any change 
in employment are – Introduce yourself or lets us know how your candidature is relevant for the job.  Second is 
why do you want to CHANGE.   
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Introduce yourself, looks a simple question, but I can promise that 50/60% candidates fail to introduce properly. 
It should neither be long nor be short. Must be crisp for person to hear and make first impression.  No one gets 
second chance to improve first Impression. 
 
Why do you want to change? NEVER ever blame current company/employer or boss. If you do that, then it’s 
almost sure that you are not going to get job.  Indirect impression is made about you, that you are a crying baby, 
which no one likes.  So how to answer this question.  Put the ball in the court of the Interviewer by, talking 
good about his company.  Find out strong differentiation point with the company, where you are going for 
interview- like brand, turnover, prominent directors, listed company, best group, etc. Prepare this well, so that 
when you talk, you can talk with passion.  
 
ABSOLUTE no-no at Interview- is bluffing the answers.  At all the interviews, the Interviewer carries answers.  
So never bluff and never argue on the correctness of the answer. 
 
GENERALLY- it takes 3 to 9 months, to change the Job.  It depends on employment market situation and your 
marketing ability for the available jobs. Networking is one of the most important criteria to remain relevant in 
profession.  So, Linkedin profile is strongly recommended for all the professionals. Second networking formula 
is keeping in touch genuinely

 

, with Institute/senior CS colleagues, when there is no work, so that you can 
approach them comfortably, when you have work.  One must break the silo way of living, to become a great 
professional.  
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Sr. 
No. Chapter name  Chapter In-Charge Contact No.  

e-mail id of Chapter In 
Charge 

 
1 Ahmadabad Ms. Smita Subin 079-30025334/35 smita.subin@icsi.edu 
 

2 Aurangabad Mr. Subhash Bappi Sinha  0240-2451124 subhash.sinha@icsi.edu 

 
3 Bhayander Ms. Krutika Kargutkar 022-28183888 krutika.kargutkar@icsi.edu 

 
4 Bhopal Ms. Amita Malviya  0755-2577139 amita.malviya@icsi.edu 

 
5 Dombivali Mr. Kamal Kumar Soni - kamal.soni@icsi.edu 
 

6 Goa Mr. Vasant Kerkar 0832-2435033 vasant.kerkar@icsi.edu 

 
7 Indore CS Pravin Gupta  0731-4248181  pravin.gupta@icsi.edu 

 
8 Kolhapur Ms. Archana Sawant 0231-2659498 archana.sawant@icsi.edu 

 
9 Nagpur Mr. Sudhakar 0712-2453276 sudhakar.aisalwaru@icsi.edu 

 
10 Nashik Mr. Amit Kumar  0253-2509989 amit.kumar_n@icsi.edu 

 
11 Navi Mumbai Ms. Lacchmi Bhatt  022-27577816 lachhmi.bhatt@icsi.edu 

 
12 Pune Ms. Garima Mehrotra 020-24263228/0341 garima.mehrotra@icsi.edu 

  
13 Raipur Mr. Prafulla Kumar Dash  0771-3267784 prafulla.dash@icsi.edu 

 
14 Rajkot Mr. Aritra Karmakar  0281-3059646 aritra.karmakar@icsi.edu 

 
15 Surat Mr. Goutam Karmakar 0261-2463404 goutam.karmakar@icsi.edu 

 
16 Thane  Ms. Kavita Chavan 022-25891333-3793  kavita.chavan@icsi.edu 

 
17 Vadodara Mr. Amit Kumar Nagar 0265-2331498 amit.nagar@icsi.edu 
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