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From the desk of Chairman
Try not to become a man of success
but a man of Value.

-Albert Einstein

In the present era of dynamism and cut throat competition, professionals are
expected to be updated and informed of the frequent changes taking place in the
vicinity.
With the clear vision and aggressive approach to accomplish the mission of ICSI,
together with the whole hearted and extensive support from the entire Western
Region, Institute’s activities are taking upward swing and are setting up a new
benchmark. WIRC is working hard for entering into New Areas of Practice and
creating Opportunities for Company Secretaries in Banking, Mutual Fund and
Insurance Sector. With our efforts now many Banks already recognized Company
Secretaries for the position of Credit Managers and other responsible position in
Credit Department and now we are working for the Audits in banking Sector other
than Statutory Audit of the Bank like Internal Audit, Concurrent Audit, Stock
Audit etc. WIRC is getting better visibility through media, conducting increased
number of quality programs; student’s servicing initiatives, renovation and other
professional activities at the optimum level which are very useful to increase the
awareness of the profession amongst public at large.
Corporate Professionals should always strive for achieving excellence and lay their
footstep in each and every sphere of Corporate World, which now seems to become
the trend for the Company Secretaries. Today if we look around for experts in
legal and corporate field, a Company Secretary has achieved the accomplishment as
the top legal expert. But at the same time, the corporate and legal field is subject
to frequent changes and keeping pace with ever changing environment is a task in
itself. Someone has rightly said “Getting on the top is comparatively easy but
staying there is all the more difficult”. It’s not a herculean task, but to achieve
this everyone need to take oath of sincerity and honesty towards the profession
and towards the society at large.
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The circulation of FOCUS increased manifold and enhances the reach of FOCUS to
all beneficiaries. Although it’s not easy to improve it because of the cost
associated with the improvement in terms of Quality and content but the immense
support from members is the guiding force. FOCUS can be considered as direct
medium to reach the target group for the requirements of Company Secretaries
and Trainees. WIRC is convinced that you all are cherishing the FOCUS and will
contribute towards its betterment.
Happy Reading
CS Amit Kumar Jain
Chairman
ICSI-WIRC
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1
Critical analysis of the amended Section 42
of the Companies Act, 2013
By CS Nachiket Sudhir Sohani
C S & Compliance Officer
Jorabat Shillong Expressway Limited
E mail: csnachiketsohani@gmail.com
The Companies Amendment Act, 2017 (“Amendment Act”) brought about significant changes in
the various provisions of the Companies Act, 2013. It aims to promote the concept of ‘ease of
doing businesses’. It has certainly eased the time required for the companies to accept funds by
means of private placement. From the apparent reading of the amended section, it appears to
be an investment-friendly amendment which would increase the participation of the investors
through private placement. Therefore, in order to ease the availability of funds for the both small
and big companies, the provisions of Section 42 of the Act were amended through the
Amendment Act which was notified on January 3, 2018. The Section 10 of the Amendment Act,
corresponding to Section 42 of the Act, was notified with effect from August 7, 2018.
Salient features:
The salient features of the amended Section 42 read with Rule 14 of the Companies
(Prospectus and Allotment of Securities) Rules, 2014, are as follows:
1. In sub-section (1), the words ‘Without prejudice to the provisions of section 26’ have been
deleted. This means that a company intending to issue its securities need not follow the
provisions provided in section 26 of the Act which contained for certain matters that were
required to be stated in a prospectus. It can make an offer for subscription of its securities
in Form PAS-4 itself. This will significantly reduce the time required by doing away with the
cumbersome procedure by the company to obtain funds from its investors.
2. Sub-section (2) provides that a private placement offer can be made to maximum 50 select
group of persons who have been identified by the Board (“identified persons”) excluding
Qualified Institutional Buyer (“QIB”) as defined in SEBI (Issue of Capital &Disclosure
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Requirements) Regulations, 2009 and employees who are offered securities under any
employee stock option scheme.
3. Proviso to sub-section (5) provides that more than one issue of securities can be made to
each class of identified persons as prescribed within the limit of maximum number of
identified persons. Further, Explanation III to sub-section (3) and sub-section (11) provides
that if the offer is made to more than the prescribed number of persons, it shall be a
deemed public offer and all provisions relating to public offer shall have to be complied with.
4. Sub-section (5) provides that before making the offer, the issuer company should have
completed or withdrawn its earlier allotment.
5. Sub-section (4) provides that all monies should be received by cheque or draft or banking
channel but not by cash.
6. Sub-section (6) requires the companies should deposit the monies received in a separate
bank account till the monies received are adjusted or refunded. The monies shall not be
utilized unless the allotment is made and return of allotment in e-Form PAS-3 is filed with
the Registrar of Companies (“ROC”).Sub-section (8) requires the company to file the return
of allotment within a period of 15 days from the date of allotment of securities.
7. Proviso to Rule 14(3) is omitted. It means that the company should only maintain a
complete record of private placement offers in Form PAS-5 but it need not file the same
with ROC.
8. Rule 14(8) requires the company to pass a special resolution before making application for
the private placement offer.
9. Sub-section (6) requires that the allotment of securities should be made within 60 days
otherwise the amount will have to be refunded within 15 days. If the amount is not refunded
within the prescribed period, it shall be repaid along with interest @ 12% per annum.
From the above summary, it appears that the amended provisions are more investor-friendly.
They aim to significantly reduce the time required for flow of funds from the investors to the
company. There are also certain qualitative measures such as doing away with the requirement
of preparation and filing of detailed prospectus under section 26 of the Act. This will significantly
enhance the investment in unlisted, private and also one person companies. The private
placement can be made only to persons identified by the Board, which shall not exceed more
than 50; however, it shall not include the QIBs and employees under any employee stock option
scheme. Also, the companies are not required to file the record of private placement with ROC
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thereby reducing the compliances under the Act. By prohibiting receipt of monies through cash,
the amendment has also encouraged the cashless source of funds for the companies.
However, apart from the benefits mentioned above, a bitter pill has also been imposed. The
restriction imposed on to utilization of proceeds received on issue of securities on private
placement is indeed very harsh. This restricts the very motive of making private placement offer
by the company. The issuer companies are required to file its return of allotment in e-Form PAS3 before utilizing the proceeds collected on such private placement. This provision is practically
difficult. This is because of the following reasons:
i.

In case of private placement made under SEBI (Issue and Listing of Debt Securities)
Regulations, 2008 (“SEBI Debt Listing Regulations”) and SEBI (Issue of Capital and
Disclosure Requirements) Regulations 2009 (“SEBI Issue of Capital Regulations”), the
issuer companies have to prepare and submit an Information Memorandum with SEBI
within the prescribed period of time before the stock exchanges where it proposes to list
its securities. At the time of obtaining in-principal approval, these companies submit only
a draft Information Memorandum. They submit the final Information Memorandum within
15 days of issue of securities for obtaining listing approval. The final Information
Memorandum requires some period of time for its preparation as it contains some of the
vital information about the issuer companies. The Form PAS-4 is included in the
Information Memorandum and the company is required to file the same with ROC in eForm GNL-2. Without filing of Form GNL-2, no company would file its e-Form PAS-3
thereby denying the companies to utilize the funds collected by making private
placement offer.

ii.

In today’s dynamic world, the mobilization of funds is extremely quick because of the
increasing of cost of funds in the business. The monies collected from the investors are
utilized immediately by the companies to meet their various business requirements. The
companies cannot afford to keep the monies collected idle due to its cost of utilization.
Such restriction on utilization of funds will in turn increase the cost of funds to be
acquired by the issuer companies

iii.

Most of the companies are required to maintain its securities in dematerialization form.
The Ministry of Corporate Affairs vide its notification dated September 10, 2018, has
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mandated every unlisted companies to issue its securities in dematerialized form. Any
company which intends to issue its securities in dematerialized form is required to obtain
International Securities Identification Number (“ISIN”). The said ISIN is required to be
obtained by the company from its Depositories. Without obtaining ISIN, no company can
allot its securities to its investors. In such case, the company cannot file its return of
allotment in e-Form PAS-3 until it obtains credit confirmation from the Depositories
regarding allotment of securities.
iv.

Also, while preparing Form PAS-3, the companies are required to provide the details of
its debt structure as on the date of allotment of the securities. The information relating to
position of debt as on a given date can be collected and compiled on a day after the date
of allotment. This is because even after the allotment of securities on private placement
basis, there would be more transactions affecting the debt structure of the companies.
Hence, the debt structure of the companies as on the date of allotment can be accurately
determined only after the business hours of the company. In such cases, the restriction
on utilization of proceeds collected through private placement offer can affect the
utilization of funds in the companies.

Thus, from the above mentioned analysis, it is clear that the amended section 42 is investment
friendly. However, the only drawback in the amended section is the restriction on utilization of
funds till filing of return of allotment. It is practically difficult to comply with this restrictive
provision. This is because from the perspective of a practicing Chartered Accountant or
Company Secretary or Cost Accountant (“practicing professional”), who would be certifying the
e-Form PAS-3 i.e. return of allotment, he would be required to be in office of the company who
would be making the private placement offer. This would be a very difficult situation for the
practicing professional because of the increase in the number of private placement would
require him to keep aside his routine work and only abide by the instruction of the company
making the private placement offer. I hope before this situation worsens, the Ministry of
Corporate Affairs makes a note of this lacuna and comes out with certain remedial measures.
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2
Supreme Court Clarifies NCLAT'S Powers In
Competition Appeals
By CS Surendra U Kanstiya
Practicing Company Secretary
E mail: kanstiyask@rediffmail.com
Introduction
1.1 Right to appeal is statutorily provided under Section 53B of the Competition Act, 2002 (the
Act) which reads as under:
53B. Appeal to Appellate Tribunal. —
(1) The Central Government or the State Government or local authority or enterprise or any
person, aggrieved by any direction, decision or order referred to in clause (a) of section
53A may prefer an appeal to the Appellate Tribunal.
(2) Every appeal under sub-section (1) shall be filed within a period of sixty days from the
date on which a copy of the direction or decision or order made by the Commission is
received by the Central Government or the State Government or a local authority or
enterprise or any person referred to in that sub-section and it shall be in such form and
be accompanied by such fee as may be prescribed:
Provided that the Appellate Tribunal may entertain an appeal after the expiry of the said
period of sixty days if it is satisfied that there was sufficient cause for not filing it within
that period.
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(3) On receipt of an appeal under sub-section (1), the Appellate Tribunal may, after giving
the parties to the appeal, an opportunity of being heard, pass such orders thereon as it
thinks fit, confirming, modifying or setting aside the direction, decision or order appealed
against.
(4) The Appellate Tribunal shall send a copy of every order made by it to the Commission
and the parties to the appeal.
(5) The appeal filed before the Appellate Tribunal under sub-section (1) shall be dealt with
by it as expeditiously as possible and endeavour shall be made by it to dispose of the
appeal within six months from the date of receipt of the appeal.
1.2 According to section 2(ba) of the Act, “Appellate Tribunal” means the National Company
Law Appellate Tribunal referred to in section 53A (1). Section 53A (1) provides that the National
Company Law Appellate Tribunal (NCLAT) constituted under section 410 of the Companies Act,
2013 shall be the Appellate Tribunal for the purpose of this Act. In view of the provisions
introduced by the Finance Act, 2017, the Competition Appellate Tribunal (COMPAT) established
under the Act was merged with the NCLAT with effect from May 26, 2017.
Dismissal of a competition appeal by NCLAT
2.1 Whether the order of the NCLAT dismissing the main appeal itself of the appellant for noncompliance of the direction to deposit the amount as condition for grant of stay, is justified and
legal? This issue was examined by the Supreme Court in the M/s B. Himmatlal Agrawal V

Competition Commission of India [2018] 144 CLA 275 (SC) and it was held that the right to file
the appeal and have the said appeal decided on merits, is conferred by the statute and that
cannot be taken away by imposing the condition of deposit of an amount leading to dismissal of
the main appeal itself if the said condition is not satisfied.
Facts of the case
3.1 In Case No. 34 of 2015, the Competition Commission of India (the Commission) passed
orders dated September 14, 2017 held that the appellant firm indulged in anti-competitive and
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unfair trade practices in collusion with the other firms. The Commission imposed penalties on
the appellant firm as well as nine parties. Insofar as appellant is concerned, penalty of Rs.3.61
crores was imposed.
3.2 The appellant filed the statutory appeal there against before the NCLAT and the same was
registered as Competition Appeal (AT) No. 24/2017. The appellant also prayed for interim stay
of the penalty order. Vide orders dated November 20, 2017, the NCLAT admitted the appeal. It
also granted stay on the orders of the Commission with the condition of depositing 10% of the
total penalty (i.e. a sum of Rs.36,12,222/-) imposed by the Commission, to be paid by the
appellant, within two weeks i.e. by December 4, 2017. The appellant could not fulfill the said
condition of deposit. When the matter was taken up on December 4, 2017, the appellant
pleaded before the NCLAT that non-compliance because of financial crunch which the appellant
was facing. The NCLAT, however, passed orders dated December 4, 2017 giving the last
opportunity to the appellant by giving time till20th December, 2017 to deposit 10% of the penalty
amount, failing which, the appeal would disposed without referring further to the bench.
3.3 Since the appellant was in deep financial trouble, it could not deposit the amount by
December 20, 2017 in spite of all bona fide intentions and therefore I.A. No. 84 of2017 on
December 18, 2017 seeking modification of orders dated December 4, 2017. The request of the
appellant was, however, not acceded to and vide orders dated December 21, 2017, the NCLAT
dismissed I.A. No. 84 of 2017. At the same time, it also dismissed the appeal of the appellant for
non compliance of its order dated December 4, 2017.
Appeal to the Supreme Court
4.1 An appeal was filed by the appellant (Civil Appeal No. 5029 of 2018) and the Supreme
Court, referring to the provisions of section 53B (Appeal to Appellate Tribunal), held as under:
The aforesaid provision, thus, confers a right upon any of the aggrieved parties
mentioned therein to prefer an appeal to the Appellate Tribunal. This statutory
provision does not impose any condition of pre-deposit for entertaining the
appeal. Therefore, right to file the appeal and have the said appeal decided on
merits, if it is filed within the period of limitation, is conferred by the statute and
that cannot be taken away by imposing the condition of deposit of an amount
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leading to dismissal of the main appeal itself if the said condition is not satisfied.
Position would have been different if the provision of appeal itself contained a
condition of pre-deposit of certain amount. That is not so. Subsection (3) of
Section 53B specifically cast a duty upon the Appellate Tribunal to pass order on
appeal, as it thinks fit i.e. either confirming, modifying or setting aside the
direction, decision or order appealed against. It is to be done after giving an
opportunity of hearing to the parties to the appeal. It, thus, clearly implies that
appeal has to be decided on merits. The Appellate Tribunal, which is the creature
of a statute, has to act within the domain prescribed by the law/statutory
provision.
4.2 The Supreme Court allowed the appeal and set aside that part of the NCLAT’s order
whereby the appeal of the appellant was dismissed and restored the appeal which shall be
decided by the Appellate Tribunal on merits. The Supreme Court also clarified that as far as
stay of the penalty order is concerned, that stood vacated for non-compliance of the condition of
deposit of 10% of the penalty and, thus, there is no stay of the Commission’s order in favour of
the appellant.
Conclusion
5.1 It is interesting to note that the Commission, in this appeal, referred to the judgment of the
Supreme Court in the case of Ultra Tech Cement Ltd. v. Competition Commission of India &Ors.
however the Court did not accept the same. It was held that the said judgment has no
application to the facts of this case. As a result of the Supreme Court’s judgment, the NCLAT
cannot direct the appellants to deposit certain percent of total penalty (imposed by the
Commission) as a condition precedent to taking up the appeals relating to the Competition Act,
2002.
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