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Greetings!
I hope you all had a very Prosperous Diwali and would have enjoyed with your near and dear. For ICSI the
month of October was a happening month and as usual it was a packed month not only for ICSI, but for
ICSI-WIRC as well. The Hon’ble Prime Minister of India has graced the Golden Jubilee Celebrations at New
Delhi and he spoke on the abundant role and opportunities for Company Secretaries. It is a fact that the
profession of Company Secretaries is not only vibrant but also inevitable not only in corporate sectors but
also in Public sector undertakings. I am happy to inform you that WIRC along with its Chapters have
celebrated the Golden jubilee in a grand style. Out of many celebrations the institute has organized as a
part of Golden jubilee, the initiative which attracted me the most is “Shaheed Ki Beti” and the purpose
of this initiative is providing financial assistance to the girl child of the martyrs for the higher education. I
am sure that the initiative is going to help many girl children and through this ICSI is ensuring Women
empowerment from the childhood days of a girl.
If we re-wind the glorious past fifty years we must admit the fact that all these years have brought
several milestones to the institute and its stake holders. We have reached a stage where Company
Secretaries are considered as one of the Prime professionals of Corporate India. It is also a pride for the
institute that its presence is spread across all the states and Union territories of the country.
The WIRC is all geared up for its Annual Regional Conference-2017 scheduled to be held in Goa during the
first week of November. Veteran professionals and regulators are going to grace the occasion. I am happy
to inform you that Mr.Manohar Parrikkar, Chief Minister of Goa and Mr.Suresh Prabhu, Central Minister for
Commerce and Industry have kindly consented to grace the occasion. I compliment the efforts of young
and dynamic Women Management Committee members of Goa Chapter who is taking efforts to coordinate with the offices of Chief Minister and Cabinet Minister. We are also getting several enquiries
from members across the country regarding the Annual Regional Conference. I am sure that we all will be
meeting during the Annual Regional Conference.
While WIRC is gearing up for the Annual Regional Conference ICSI is getting ready for the 45th National
Convention which is going to be held from 22-25 November 2017 at Thiruvanthapuram, the south end part
of the country. I am informed that good number of delegates from far and wide of the country are
registering for the National Convention. I will appeal all the members of the region to attend both the
Annual Regional Conference as well as the National Convention. I must make a mention that coverage for
both the events are going to be entirely different and members should not miss the opportunity of
attending both the events. The best Regional and Chapter awards are generally distributed during the
convention and I wish all the regions as well as the chapters Good luck to grab the award for the
excellent work they have done for the profession and the institute during the last one year.
It is time for all the students who are appearing for the December 2017 examinations to accelerate the
speed. I hope by this time you would have received the time table for the examinations. There is no
alternative for Hard work and Hard work will pay the results. Along with hard work during the coming
months also devote time in personal development activities including Yoga and exercise. Relax well every
day and keep your mind calm, free from all your worries and face the examinations with all the
confidence. It is often said that Never do tomorrow what you can do today, procrastination is the thief of
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time. WIRC is organizing Crash Course for both the executive and professional levels and I will appeal
students to join the Crash Course and take benefit out of the same. For those who are yet to commence
their studies start at once as the secret to getting ahead is getting started. It is pertinent to note that the
expert in any field was also once a beginner.
The knowledge centres of ICSI-WIRC spread across the city is also doing a commendable job and
organising various programmes for the benefit of members. I will request all the members to regularly
attend these sessions which will not only give the needed professional hours but also updates you with
the ever-changing regulatory environment prevailing in the country.
Before I conclude let me once again make two earnest appeal, one for your professional development and
the other for the welfare of your family. All the members are requested to contribute articles in the WIRC
monthly FOCUS. You can always opt for a topic of your choice which should be on contemporary
relevance. The Editor will go through the article and if found fit and relevant will publish in the
magazine. The second appeal is join the CSBF and it will come as a help to your family at the time of
need.
There are various avenues which you can contribute to the profession. Devote few hours every week for
the welfare of your alma meter.
See you at Goa on November 03,2017.
Professionally Yours
CS Prakash K Pandya
Chairman
ICSI-WIRC
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Practising Company Secretary
Pune

Analysis of 10 Key Recommendations of Kotak Committee
on Corporate Governance
SEBI Committee on Corporate Governance was formed on June 2, 2017 under the Chairmanship of Mr.
Uday Kotak (‘Kotak Committee’) with the aim of improving standards of corporate governance of listed
companies in India. Kotak Committee has submitted its Report on October 5, 2017. SEBI has sought
comments in prescribed tabular format by November 4, 2017. The terms of reference of the Committee
were to make recommendations on the following issues:
(a) Ensuring independence in spirit of Independent Directors and their active participation in functioning
of the company;
(b) Improving safeguards and disclosures pertaining to Related Party Transactions;
(c) Issues in accounting and auditing practices by listed companies;
(d) Improving effectiveness of Board Evaluation practices;
(e) Addressing issues faced by investors on voting and participation in general meetings;
(f) Disclosure and transparency related issues, if any;
(g) Any other matter, as the Committee deems fit pertaining to corporate governance in India.
Kotak Committee has recommended changes in the composition and role of board of directors, Institution
of Independent Directors, Board Committees, Monitoring of Group Entities, Promoters/ Controlling
shareholders and Related Party Transactions, Discourses and Transparency, Accounting and Audit related
issues, investor participation in meetings of listed entities. At various places in the Report, the
Committee has emphasized the role of Company Secretary. This article is an analysis of some important
Recommendations of the Committee on Corporate Governance.
1.

Minimum No. of Directors on Board: Kotak Committee observed that the company should have
sufficient number of directors on its board of directors to ensure that it is able to carry out its
functions effectively. In view of the additional functions and obligations of the board of directors of
listed entity, the Committee stated that it is crucial that a sufficient number of directors with
diverse backgrounds and skill sets are available on the boards of listed entities to fulfill the functions
and obligations. With this background, the Committee recommended minimum 6 directors on the
Board of listed entity.

2.

Gender Diversity: The Committee noted that diversity, including gender diversity, is often seen to
have a positive impact on the decision making processes of corporate boards. Post implementation of
Cos. Act, 2013 and SEBI Listing Regulations, the Committee, in its Report, stated that women
representation on the boards of NIFTY 500 companies, which was at 5% as on March 31, 2012,
increased to 13% as on March 31, 2017. With an objective to further improve gender diversity on
corporate boards, the Committee has recommended that every listed entity have at least one
independent woman director on its board of directors.

3.

Attendance of Directors: Kotak Committee, in its Report, stated that it is important for all directors
to attend a minimum number of meetings in order to enhance their contribution of skill, time and
5
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value towards serving the long-term interests of all stakeholders. Accordingly, the Committee
recommended that if a director does not attend at least half of the total number of board meetings
over two Financial Years on a rolling basis, his/her continuance on the board should be ratified by
the shareholders at the next annual general meeting. In the recommendation, the criterion of leave
of absence is irrelevant, which is the case under the Companies Act, 2013. This will ensure more
accountability of the directors towards the board and sharesholders.
4.

Approval for Non-executive Directors on Attaining a Certain Age: Kotak Committee recommended
to include a provision in the Regulations requiring Special Resolution for the
appointment/continuation of Non-Executive Directors on attaining the age of 75 years. In relation to
this, u/s 196 of Companies Act, 2013, approval of shareholders by special resolution is required for
appointment or re-appointment of Managing Director, Whole-Time Director or Manager above the age
of 70 years;

5.

Minimum Number of Board Meetings: The Committee stated that 4 meetings of the board of
directors tend to focus primarily on financial results and other matters relating to regular
compliance. The Committee stated that the board of directors may be required to meet more
frequently to focus on other critical aspects of a listed entity such as its management and corporate
governance. Accordingly, the Committee has recommended that minimum number of meetings of
board of directors be increased to five every year. The Committee recommended that aspects like
strategy, succession planning, budgets, risk management, Environment, Sustainability, Governance
and Board Evaluation are critical to the medium-term and long-term future of a listed entity and the
same should be discussed by the Board of Directors of the listed entity. Though the recommendation
is beyond the statutory provisions of the Companies Act, 2013, the same is in the interest of company
and its stakeholders.

6.

Separation of the Roles of Non-executive Chairperson & Managing Director/CEO: In my view, this
is one of the most significant recommendations of the Kotak Committee. This recommendation will
have a major impact on the working, operations of the listed company along with the powers
delegated to the officers of the Company. The Committee stated that the separation of powers of
the Chairperson (i.e. the leader of the board) and CEO/MD (i.e. the leader of the management) is
seen to provide a better and more balanced governance structure by enabling better and more
effective supervision of the management. The Committee recommended that the listed entities with
more than 40% public shareholding should separate the roles of Chairperson and MD/CEO w.e.f. April
1, 2020.

7.

Minimum Number of Independent Directors: This is another significant suggestion by the Kotak
Committee on Corporate Governance, whereby every listed entity, irrespective of whether the
Chairperson is executive or non-executive, may be required to have at least half its total number of
directors as Independent Directors. Kotak Committee recommended that this be applicable to top
500 listed companies by market capitalization by April 1, 2019 and to the rest of listed companies by
April 1, 2020. After codification of the recommendation, the board of directors of the listed entity
would be required to comply with the provisions and restructure the board composition.

8.

Minimum Compensation to Independent Directors: Kotak Committee recommended that the
minimum total remuneration (where the listed entity has profits or has inadequate profits) and
minimum sitting fees for every board meeting/ Audit Committee Meeting/ every other Board
Committee Meeting. The Committee linked the remuneration/ sitting fees with the market
capitalization of the listed company. Therefore, the listed companies would be required to comply
with the provisions (if codified) along with the provisions of the Companies Act, 2013. If there is a
specific provision in the Articles of Association of the listed entity, then such provision will also
requirement necessary amendment.
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9.

Induction & Training of Independent Directors: Kotak Committee recommended that formal
induction should be mandatory for every newly appointed Independent Directors. The Formal
training, whether external/internal, especially w.r.t. governance aspects, should be required for
every Independent Directors once every 5 years. The Committee has shifted the onus of such training
and induction on the Independent Director. In my view, this a very progressive recommendation, as
the Companies Act, 2013 and SEBI’s Listing Regulations gives only a passing reference of such
induction and training.

10. Role of Company Secretary: As discussed above, the Kotak Committee at various places in the
Corporate Governance Report has emphasized the role of Company Secretary. Following are the
details:
(i)

Secretarial Audit: Kotak Committee has recommended that the Secretarial Audit may be made
compulsory for all listed entities under the SEBI LODR Regulations in line with the provisions of
Companies Act, 2013. The Committee has also recommended that the Secretarial Audit may
also be extended to all material unlisted Indian subsidiaries;

(ii)

Role of Nomination and Remuneration Committee: Kotak Committee recommended that a
clarification be provided that persons in Senior Management should include all members of
management one level below the Chief Executive Officer/Managing Director/Whole Time
Director/Manager and shall specifically include Company Secretary and Chief Financial Officer;

(iii) Disclosures Pertaining to Disqualification of Directors: Kotak Committee noted that the
investors are often unaware whether the directors of the company have been debarred from
acting as directors of a company. Accordingly, the Committee recommended that disclosures on
this basis be made in the annual report as certified by a Practising Company Secretary.
In my view, the Kotak Committee has made some significant recommendations to overhaul the corporate
governance standards in India. The codification of these recommendations, will certain bring a paradigm
shift in the disclosure and transparency practices in India Inc. The Kotak Committee recommendations, if
accepted by SEBI, would also bring in more accountability of the directors towards shareholders. This may
also reduce the litigation and disputes in the directors inter-se. The Report has also taken cognizance of
the on-going disqualification and vacation of office of directors, and have appropriately included a
recommendation w.r.t. the Certificate of Practising Company Secretary in the Annual Report. With
respect to the codification of the said recommendations, in my view, wherever there is an apparent
conflict in the provisions of Companies Act, 2013 and recommendation, then provisions should be
incorporated in SEBI’s Listing Regulations after considering its impact/ proposed modification to the
Companies Act, 2013. The Ministry of Corporate Affairs or SEBI would be under obligation to provide some
clarification for ensuring compliance of both laws.
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CS Amita Desai
Practicing Company Secretary
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Article On fast Track Merger U/S 233 Of The Ca,2013
NOTIFICATION OF FAST TRACK MERGER : Section 233 has been notified by the Ministry of Corporate
Affairs (MCA) on December 7, 2016. MCA had also notified Companies (Compromise, Arrangements and
Amalgamations) Rules, 2016 (hereinafter defined as Rules) on December 14, 2016 which are effective
from December 15, 2016. The provisions of Section 233 of the Companies Act, 2013 (hereinafter defined
as the Act) provides a simplified procedure for Merger and Amalgamation by relieving the Companies
from lengthy and complicated procedure as provided under section 230 to 232 of the Act.
A.

ELIGIBLE COMPANIES: The Fast Track Merger as provided under section 233 of the Act is for the

following types of Companies only :
1. Merger between two or more Small Companies; or
2. Merger between a Holding Company ( HOLDCO) and its Wholly-owned Subsidiary Company (WOS);
or
3. Such other prescribed class or classes of Companies (not yet defined).
Note: Other types of companies not covered above need to go under the route of Section 230 to 232 of
Act.

B. PROCEDURE FOR FAST TRACK MERGER:
1.

Decsion of the Board:
• Financial Statements of the Company
• Declaration of Solvency by the Directors
• Noting of list of creditors and value of total liabilities towards creditors
• Noting of list of employees
• Certifcate of by a Registered Valuer ( section 247 of the Act) on Fair Value of Share
• Scheme of fast track merger covering various details as given below
• Certificate from Statutory Auditor that the accounting treatement for the proposed Scheme
is as per the Accounting Standards.

2.

Drafting of Scheme : The Scheme to have following details :
• Name of Parties/ companies involved, Appointed Date, Effective Date
• Share exchange Ratio, if applicable and other consideration, if any
• Summry of Valaution Report by Registered Valuer
• Details of Capital or Debt restructuring if any
• Details of Promoters, Directors and KMPs
• Rational and benefit of merger as perceived by the Board, Members and Creditors
• Amount due to the unsecured creditors
• Disclsoure of effect of merger on variuos KMPs and other Director, Promoters etc
• Investigation or proceedings pending, if any against the company
• Accounting Treatment as per Accounting Standard 14
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• Consolidation of Authorised Share Capital upon merger
• Treament of Employees, workers and contracts with various parties
• Provision of conduct of business by the Transferor Company as a Trustee for and on behalf of
the Transferee Company
• Effect of Tax and its Credit
• Date of Board Meetings, Meeting of Member and Creditos for approval and its validity
• Dissolution of Transferor Company
• Mention Scheme is conditional on approval
• Provisions ofr modification and approval of the Scheme
• Effect of non receipt of approval of the Scheme
• Documents available for inspection
• Cost of merger
3.

Notice of Scheme to the Registrar of Companies,Official Liquidator and Person effected if
any by the Scheme: A Notice of the proposed Scheme shall be sent by both the Transferor and
Transferee Companies to the Registrar of Companies (RoC) and Official Liquidators (OL) where
the the Registered Office of the respective companies are situated or pesrons affected by the
Scheme,inviting their objections or suggestions on the proposed Scheme. The Notice of the
proposed scheme shall be in Form No. CAA.9. The RoC and OL shall provide their objections and
suggestion, if any within 30 (thirty) days of the issue of the notice of the proposed Scheme.

4.

Declaration of Solvency by the Directors :Directors of both the Transferor and Transferee
Companies need to give Declaration of Solvency (DOS) to the RoC of the place where the
Registered Office of the Company is situated and the same shall be in the Form No. CAA 10. It
will also have a statement of Assets and Liabilities recorded at Book Value and also estimated
Realizable Value. The Company to file DOS with the following documents : a) Copy of Board
Resolution b) Statement of Assets and Liabilities c) Auditor’s Report on the Statement of Assets
and Liabilities

5.

Aproval of members and creditors : Both the Transferor and Transferee Company shall hold
meetings of its members and Creditors, to consider and approve Scheme after obtianing
objections or suggestions, if any, from the Registrar of Companies (RoC) and Official Liquidator
(OL) or any other person affected by it.

The propsoed Scheme to be approved by the members or class of members holding at least 90% of the
total number of shares and by the Creditors/ class of creditors/ Debenture Holders, holding majority
representing 9/10th in value of the Creditors of the respective companies. The Notice for calling the
meeting of members and the creditors shall be accompained by following documents as per Rule no. 6 of
the Ruless :
• Copy of the proposed Scheme duly amended with changes suggested by RoC and OL;
• Statement disclosing the details of merger as mentioned in sub rule -3 of rule 6 of the Rules, if the
same is not disclosed in the Sacheme ;
• Declaration of Solvency in form No. CAA.10 ;
• Investigation or proceedings, if any pending against the Company.
• Details of approvals, sanctions or no-objection, if any, on the Scheme from regulatory or any other
authority ;
• Disclosure about the effect of Scheme on Key Managerial Personnel, Directors, Promoters, nonpromoter members, Depositors, Creditors, Debenture holders, Deposit Trustee and Debenture
Trustee and Employees of the Company.
• Disclosure about effect of Scheme on material interests* of Directors, Key Managerial Personnel and
Debenture Trustee. (The term “interest” here extends beyond an interest in the shares of the
Company and is with reference to the proposed Scheme)
• Details of documents available for obtaining extracts from or for making or obtaining copies of or for
inspection by the members at the Registered Office of the Company.
• Latest audited financial statements with Consolidated Financial Statement of the Company.
9
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•
•
•
•

Copy of the Scheme of Merger.
The Certificate issued by the Statutory Auditors of the Company certifying that the accounting
treatment proposed in the Scheme is in conformity with the Accounting Standard prescribed under
Section 133 of the Companies Act, 2013.
Memorandum and Articles of Association of the Company.
Sush other information or documents as the Board may deem necessary and relevant for making
decision for or against the Scheme.
6.

Filing of the Scheme approved by Members and Creditors: Within 7 days from the conclusion
of the meeting of the members and creditors, the Transferee Company to file a copy of the
Scheme so approved along with the report of the result of members/creditors meeting in Form
No. CAA.11 with documents as mentioned under the form to Regional Director(RD) in Form RD1, Registrar of Companies (“ROC”)in Form GNL-1 along with the fees and to OL through hand
delivery or by registered post or speed post.

7.

Objection or Suggestion by RoC and OL to the Regional Director: If ROC or the OL has any
objections or suggestions to the Scheme, they shall communicate the same to the RD within 30
(thirty) days of the receipt of the Scheme. In case there is no objections or suggestions are being
communicated to RD by RoC or OL, it shall be presumed that ROC and OL has no objections to
the Scheme.
RD either on the basis of such objections raised by RoC or OL or otherwise, is of the opinion that
the Scheme is not in the public interest or in the interest of the creditors, it may file an
application before the National Company Law Tribunal (NCLT) in Form No. CAA.13 within 60
(Sixty) days of the receipt of the Scheme stating its objections or opinions and request to
consider the Scheme under section 232 of the Act.
Note: If the RD neither has any objection to the Scheme nor file any application before the
NCLT, then it shall be deemed that it has no objection to the Scheme.

8.

Aprpoval of Scheme by Regional Director: If ROC or OL has no objections or suggestions to the
Scheme and RD is of the opinion that the Scheme is in public interest or in interest of creditors,
then RD shall issue confirmation order of such Scheme in Form No. CAA.12 and a copy of the
approved Scheme will be attached in the Order.

9.

Objection of Regional Director to National Company Law Tribunal (NCLT): On reciept of
Application from RD or any person, NCLT is of the opinion that the Scheme should be considered
as per the procedure laid down under Section 232 of the Act, it may direct accordingly or it may
confirm the Scheme by passing such Order as it deem fit.

10. Filing of Order of RD or NCLT upon approval: The confirmation Order of the Scheme isuued by
RD or NCLT shall be filed within thirty (30) days of the receipt of the oder of confirmation in
Form INC-28 with the RoC having jurisdiction over theTransferor and Transferee Company
respectivley.
11. Confirmation of Order by RoC in case of different jurisdiction of Companies : The RoC having
jurisdiction of the Transferee Company shall register the Scheme and issue a Confirmation Order
to the Companies and such confirmation shall be communicated to the RoC having jurisdiction of
the Transferor Company.
12. Effect of Registration of Scheme : Registration of the Scheme shall be deemed to have the
effect of Dissolution of Transferor Company without the process of Winding up and folowing shall
be effective.
• All the properties or liabilities of the Transferor Company shall be transferred and become
the properties or liabilities of the Transferee Company;
• The charges, if any, on the property of the Transferor Company shall be applicable and
enforceable as if the charges were on the property of the Transferee Company;
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• The legal proceedings by or against the Transferor Company pending before any court of law
shall be continued by or against the Transferee Company;
• Where the Scheme provides for purchase of shares held by the dissenting shareholders (not
for merger of WoS) or settlement of debt due to dissenting creditors, such amount, to the
extent it is unpaid, shall become the liability of the transferee company.
13. Post Merger Authorised Capital : The Transferee Company shall file an application with the RoC
along with the approved Scheme, indicating revised authorized capital post merger (There need
to be a mention in the Scheme for consolidation of Authorised Capital). The Transferee Company
is not required to pay any fees on the revised authorized capital, to the extent of the fee paid
by the Transferor Company before such merger.
The Companies may at their discretion, opt to use the provisions of section 230 to 232 for the
approval of the Scheme of merger or amalgamation.
14. Conclusion: Notification of section 233 helped in Ease of Doing Business in India, following are
some of the benefits :
• It is a time bound process and saves from lengthy process of merger where public interest is
not at stake.
• Regional Director has been given power to overview the process and ensure that the
dissenting member or creditors interest is taken care of.
• This route give flexibility for restructuring between small companies and between holding
and its Wholly Owned Subsidiary.

C. LIST OF FORMS TO BE FILED BY THE TRANSFEROR AND TRANSFEREE COMPANY:
The provisions of the Fast Track Merger contained under Section 233 read with rule 25 of Companies
(Arrangements And Amalgamations) Rules, 2016. Following forms to be filed for Fast Track Merger:
Forms

Attachments

Responsibility

Form No.
CAA.9

Proposed Scheme

Transferor and
Transferee
Company

Form
No.CAA.10

Copy of Board Resolution with
Statement of assets and liabilities
Auditor’s Report on the statement of assets and
liabilities.
* Assets and liabilities should be recorded at Book
Value and Estimated Realizable Value

Transferor and
Transferee
Company

Form
No.CAA.11

1. Copy of the Scheme approved by both creditors
and members;
2. Notice sent in accordance with section
233(1)(a);
3. List of Creditors and Members
4. Certificate from Statutory Auditor that the
accounting treatment proposed in Scheme is in
conformity with the Accounting Standards.
5. Minutes of meting of Members and Creditors
along with Notice and Explanatory Statement
for calling of such meetings.

Transferee
Company

Form No.
CAA.12

Copy of the approved Scheme is attached in
the Order of RD or NCLT as the case may be.

Regional Director

Form NO.
CAA.13

Application by RD to NCLT

Regional Director
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D. POSER :
1.

Form No. CAA.9 mentions that RoC, OL or any person who has any objections or suggestions
should send it to the Regional Director and to the Authorised Representative of the Tranferor
Company. As the Form No. CAA 9 will be filed by both the Trasnferor and the Transferee
Company, however the objection or suggestion of RoC or OL or any person will be filed only with
the Transferor Company and RD, why the same is not to be informed to the Transferee
Company.

2.

RoC should not insisit for any NoC or approval of Creditors at the time of filing of draft Scheme
under Form CAA 9, which RoC is requesting upon filing.
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CS Mithun Shenoy
Company Secretary
Kitex Childrenswear Limited

NBFC-Ds: Beyond Border line of Compliances
Introduction
India being the divergent Country, focused on economic growth and the Financial Institutions (“FI”) play a
dominant role in the economy which spread out its surplus fund to the borrower in unbanked regions.
Over the last few decades, Non Banking Financial Companies (“NBFC”) have reckoned as one of the most
conspicuous and most recognized ingredient in Indian Financial system that contributes to the national
growth. NBFCs showed its existence to inscribe fund requirements of every sectors of society from large
Corporates to SMEs.
NBFC popularized in the early 1990’s and is heterogeneous group. With its impeccable performance and
robust growth, Bankers’ Bank viz., Reserve Bank of India (“RBI”) felt that the need to control the NBFCs.
Accordingly, Reserve Bank of India Act, 1934 (“RBI Act”) was amended in the year 1997 that provides for
regulatory framework governing NBFCs.
As per Section 45 I (f) of the RBI Act define an NBFC as:
1. An FI is a Company;
2. A Non Banking institution which is a Company with principal business of receiving deposits or lending
in any manner;
3. Such other non banking institution or class of such institutions, as the RBI with the previous approval
of the Central Government may specify by notification in the official gazette.
The Term ‘Financial Institution’ is defined under Section 45 I (c) of RBI Act. In short, NBFC means
• company registered under the Companies Act, 2013
• engaged in the business of
▪ loans and advances;
▪ acquisition of shares/ stocks/ bonds/ debentures/ securities issued by Government or local
authority or other marketable securities of a like nature;
▪ leasing;
▪ hire-purchase;
▪ insurance business;
▪ Chit or kuries business;
▪ Collecting monies by sale of any instruments and awarding prizes to persons from whom monies
are collected or to any other person.
But it does not include any institution whose principal business is that of agriculture activity, industrial
activity, purchase or sale of any goods (other than securities) or providing any services and sale/
purchase/ construction of immovable property. Various types of NBFCs are summarized hereunder.
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FINANCIAL
INSTITUTIONS (FI)
[controlled by RBI]
NBFCs

BANKS

On the basis of
nature of
Business

On the Basis of
Acceptance of
Deposit

Deposit
Taking NBFC

Residuary
Non-Banking
Companies

Non Deposit
Taking
NBFC
Systematically
Important
NBFCs

Asset
Finance
Company

Infra
Finance
Company

Investment
Company

Core
Investment
Company

Micro
Finance
Institution

Non Systematically
Important
NBFCs

Others

NBFC –
Factors

Mortgage
Guarantee
Companies

Loan
Company

Non-Operative
Financial
Holding
Company

In terms of Section 45-IA of the RBI Act, no NBFC can commence its business as NBFC without obtaining a
Certificate of Registration from the RBI and without having a Net Owned Funds (NoF) of at least Rs. 2
Crore. However, following categories of NBFCs which are regulated by other regulators are exempted
from the requirement of registration.
•
•
•
•
•

Venture Capital Fund/ Merchant Banking Companies/ Stock Broking Companies controlled by SEBI;
Insurance Company controlled by IRDA;
Nidhi companies as controlled by Ministry of Corporate Affairs;
Chit Companies as controlled by State Registrar of Chit Funds;
Housing Finance Companies regulated by National Housing Bank.

Regulatory Framework governing ‘Deposit Taking NBFC’ (NBFC-Ds)
Sl.
No.

Regulatory Framework *

Applicability

1

Reserve Bank of India Act, 1934 (Sec 45I,
IA, IB & IC)

all NBFCs

2

Companies Act, 2013 and its rules

NBFCs are exempted from the provisions of Act and Companies
(Acceptance of Deposits) Rules, 2014 as amended from time to
time.

2

Master Direction - NBFCs Acceptance of
Public
Deposits
(Reserve
Bank)
Directions, 2016

All NBFCs Except the following:
• Mutual Benefit Financial Company or a Mutual Benefit Company
• an insurance company
• stock exchanges
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Sl.
No.

Regulatory Framework *

Applicability
• stock broking company
• NBFC not accepting public deposit
• Government Company

3

Master Direction - Exemptions from the
provisions of RBI Act, 1934

Categories of NBFCs except the following
• Housing Finance Institutions
• Micro Finance Companies (subject to conditions)
• Securitisation and Reconstruction Companies
• Nidhi Companies
• Stock Exchanges
• Chit Companies
• Insurance Companies
• Stock brokers or sub-brokers
• Venture Capital Fund Companies
(To name a few exclusions)

4

Master Direction - Miscellaneous NonBanking Companies (Reserve Bank)
Directions, 2016

Every FIs which is a company carries on, any of the types of
business, in any place in India referred to in Reg 2 (2) to (4) of this
Master Directions viz., Conducting any other form of chit or kuris.

5

Master Direction - NBFCs Returns
(Reserve Bank) Directions, 2016

all NBFCs including NBFC - Ds

6

Master Direction - NBFCs Auditor’s
Report (Reserve Bank) Directions, 2016

Auditors of all NBFCs including NBFC - Ds

7

Master Direction - Monitoring of Frauds
in NBFCs (Reserve Bank) Directions, 2016

Applicable NBFCs including NBFC - Ds

8

Master Direction - NBFC - Systemically
Important Non-Deposit taking Company
and Deposit taking Company (Reserve
Bank) Directions, 2016.

Apply to following ‘Applicable NBFCs’

8

Raising
Money
through
Private
Placement
of
Non-Convertible
Debentures (NCDs) by NBFCs – RBI
Guidelines (to the extent applicable)

All NBFCs including NBFC - Ds

10

Master Circular – NBFCs – Corporate
Governance (Reserve Bank) Directions,
2015

Apply to following applicable NBFCs

• Systemically Important Non-Deposit taking NBFCs;
• NBFC - Ds;
• NBFC-Factor having an asset size of Rs. 500 Crore and above;
• Infrastructure Debt Fund – NBFC;
• NBFCs – Micro Finance Institutions registered having an asset
size of Rs. 500 Crore and above;
• Every NBFCs - Infrastructure Finance Company having an asset
size of Rs. 500 Crore and above.

• every non-deposit accepting NBFC with asset size of Rs. 500
Crore and above (NBFCs-ND-SI)
• NBFC - Ds

* considered only Regulatory Framework that are applicable to the NBFC-Ds.
(RBI has started issuing Master Directions on all regulatory matters beginning January 2016. The Master Directions consolidate instructions on
rules and regulations framed for each subject matter by the RBI under various Acts. Any change in the rules, regulation or policy is
communicated during the year by way of circulars/press releases. The existing set of Master Circulars issued on various subjects will stand
withdrawn with the issue of the Master Direction on the subject.)
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DEFINITION OF TERMS ‘DEPOSIT’ & ‘PUBLIC DEPOSIT’ UNDER RBI ACT/ NBFC DIRECTIONS
As per section 45 I (bb) of the RBI Act, the term ‘Deposit’ includes any receipt of money by way of
deposit or loan or in any other form. However the following are excluded from the definition of deposits:
1. Money received by way of Share Capital;
2. Contribution to capital of partnership firm by partners;
3. Money received from scheduled banks, co-operative banks or any other banking company;
4. Monies received from –
• State Finance Corporation;
• Specified financial institutions;
• Other financial institutions specified by the RBI;
5. Amounts received in ordinary course of business by way of –

•
•
•
•

Security Deposit;
Dealer Deposit;
Earnest Money;
Trade advances;

6. Monies received from entities not being body Corporates and registered under money lending act of
the state;
7. Subscription amounts to chit (Chit Funds).
As per Reg 3 (XV) of Master Direction – NBFC - Acceptance of Public Deposits (Reserve Bank) Directions,
2016 defines the term ‘Public Deposit’ as a deposit as defined under section 45-I (bb) of the RBI Act
excluding the following:
a. Monies received from Central/ State government including guarantee provided by the State/ Central
Government;
b. Monies received from Notified financial institutions;
c. Inter-Company Deposits;
d. Amounts received towards subscription to securities as per Companies Act 2013;
e. Amounts received from directors, amounts received by private companies from shareholders provided
the amount has not been borrowed by the director/ shareholder;
f. Amounts received by issue of compulsorily convertible bonds/ debentures;
o Amount raised by issuance of non-convertible debentures with a maturity of more than one year
and having the minimum subscription per investor at Rs. 1 Crore and above;
g. Amounts brought in by promoters by way of unsecured loans subject to certain conditions;
h. Amounts received from Mutual Funds;
i. Amounts collected by way of hybrid debt or subordinate debt with minimum maturity of not less than
60 months;
j. Amounts received from relative of director of NBFCs;
k. Amounts received by issuance of commercial papers;
l. Amounts received by Systemically Important Non-Deposit taking NBFC (NBFC-ND-SI) by issuance of
perpetual debt instruments;
m. Amounts raised by infrastructure finance companies by issuance of infrastructure bonds.

KEY PROVISIONS UNDER VARIOUS NBFC DIRECTIONS
A. MASTER DIRECTION - NBFCs ACCEPTANCE OF PUBLIC DEPOSITS (RESERVE BANK) DIRECTIONS, 2016
Clause
Reg 6: Requirement
of Maintenance of
Liquid Assets

Particulars
Every NBFC-D shall invest in unencumbered approved securities valued at the price not be
less than 15% of public deposit.
Failure in compliance will lead to a penal interest @ 3% p.a. above the bank rate and
where the shortfall continues in the subsequent quarters, the rate of penal interest shall
be 5% p.a. above the bank rate.
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Clause

Particulars

Reg 8:
Minimum Credit
Rating

Must be obtained minimum investment grade from any one of the approved credit rating
agencies at least once a year and a copy of the rating is sent to the RBI along with return
on prudential norms.
In case of any change of rating, it shall within fifteen working days of its being so rated
inform to the RBI.

Reg 11:
Period of Public
Deposit:

NBFC shall accept public deposit with minimum period of 12 months and maximum period
shall not be later than 60 months from acceptance/ renewal date.

Reg 14:
Ceiling on the rate of
interest

NBFCs shall not invite or accept or renew public deposit at a rate of interest exceeding
12.5% p.a.

Reg 22:
Advertisement and
statement in lieu of
advertisement:

NBFCs shall comply with the provisions of the NBFCs and Miscellaneous Non-Banking
Companies (Advertisement) Rules, 1977

Reg 23: Minimum
lock- in period

No NBFCs shall grant any loan against a public deposit or make premature repayment of a
public deposit within a period of three months (lock-in period) from the date of its
acceptance.

Reg 29:
Register of deposit

Every NBFCs shall keep such register at each branch and a consolidated register for all
the branches taken together at the registered office of the company and shall be
preserved for not less than 8 calendar years

Reg 35: Information to
be included in the
Board's report

Requisite information like total no of accounts of public deposit which have not claimed
by depositors or not paid by the Company etc…. shall be disclosed in Board Report.

Reg 38:
Cover for public
deposits - creation of
floating charge on
Liquid Assets

NBFCs accepting/ holding public deposits shall create a floating charge on the statutory
liquid assets invested in terms of section 45-IB of the Act, in favour of their depositors
through the mechanism of 'Trust Deed'.

B. MASTER DIRECTION - NBFC - RETURNS (RESERVE BANK) DIRECTIONS, 2016
Details of returns to be submitted by NBFCs-D:Sl.
No.

Name of the Return

Applicability

1

NBS-1
(Quarterly Returns)

NBFCs-D

Quarterly

To capture financial details, viz.
components of Assets and
Liabilities, Profit and Loss account,
Exposure to sensitive sectors

15 days from
quarter end.

2

NBS-2
(Quarterly Statement
of Capital Funds,
Risk Assets etc as
required)

NBFCs-D *

Quarterly

To capture compliance with
various prudential norms, e.g.
Capital Adequacy, Asset
Classification, Provisioning, NOF
etc.

15 days from
quarter end.

3

NBS–3
(Quarterly Return on
Statutory Liquid
Assets as per Section
45 IB of the Act)

NBFCs-D

Quarterly

To capture details of Statutory
Investments in Liquid Assets

15 days from
quarter end.

Periodicity Purpose

Reporting
Time
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Sl.
No.

Name of the Return

Applicability

4

NBS-4
(Annual Return on
Repayment of
Deposits by the
Rejected Companies
holding Public
Deposits)

NBFCs holding
public deposits
whose
application
for Certificate
of Registration
under Section
45-IA of the
RBI Act have
been rejected

annual
basis

To know the repayment status of
public deposits of rejected NBFCsD

30 days from
year end.

5

ALM (NBFC-D)

NBFCs-D
having public
deposit of Rs.
20 Crore and
above and/or
asset size of
Rs. 100 Crore
and above

Half
yearly

To address concerns regarding
Asset Liability mismatches and
interest rate risk exposures

30 days from
half year
end.

Annual

To ensure continued regulatory
compliance.

1 month from
the date of
finalisation of
Balance
Sheet

To capture the reach and
geographical spread of NBFCs.

15 days from
quarter end.

To capture compliance with the
stipulated minimum capitalization
norms under FEMA.

30 days from
half year
end.

(Asset-Liability
Management Return)

Periodicity Purpose

Reporting
Time

6

Statutory Auditor
Certificate

All NBFCs-D

7

Branch Information
Return

All NBFCs-D *

Quarterly

8

Return on FDI &
Certificate on
compliance with FDI
norms

All NBFCs-D *

Half
yearly

9

Return on
Overseas Investments
& annual certificate
from statutory
auditors

All NBFCs-D *

Quarterly

To capture details on overseas
investment by NBFCs.

Within 15
days from
quarter end.

10

Reporting to Central
Repository of
Information on Large
Credits (CRILC)

All NBFCs-D *

Quarterly

The data includes credit
information on all the borrowers
having aggregate fund-based and
non-fund based exposure of Rs. 5
Crore and above with them and the
SMA status of the borrower.

21 days from
quarter end.

11

Reporting of Special
Mention Account
status (SMA-2 return)

All NBFCs-D *

Weekly

To facilitate early Recognition of
Financial Distress, Prompt Steps for
Resolution and Fair Recovery for
Lenders.

On Every
Friday

*Apart from other type of NBFCs
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C. MASTER DIRECTION - MONITORING OF FRAUDS IN NBFCS (RESERVE BANK) DIRECTIONS, 2016

FRAUD
REPORTING

Amount involved in
fraud is Rs. 1 Cr &
above

Amount involved in
fraud is Rs. 1 Cr & less

The reports shall be sent
within three weeks from the
date of fraud detection to

Form FMR – 1 shall be
sent to

1. Central Fraud
Monitoring Cell, RBI,
Bangluru - 560001 &
2. Regional office of Dept of
Non Banking Supervision of
RBI

1. Regional Office of
the Department of Non
Banking Supervision of
RBI, within three weeks
(21 days) form the date
of fraud detection.

Quarterly Report on
Frauds Outstanding

Case - wise quarterly
progress reports on
frauds involving ₹ 1
lakh and above

Form FMR – 2 shall be
sent to

Form FMR – 3 shall
be sent to

the Regional Office of
RBI, Department of Non Banking Supervision
within 15 days of the
Quarter end

Regional Office of RBI,
Department of Non Banking Supervision
within 15 days of
quarter end.

D. MASTER DIRECTION - NBFC - SYSTEMICALLY IMPORTANT NON-DEPOSIT TAKING COMPANY AND
DEPOSIT TAKING COMPANY (RESERVE BANK) DIRECTIONS, 2016
Clause

Particulars

Reg 6.
Capital
Requirements

Every applicable NBFCs shall maintain a minimum capital ratio consisting of Tier I and
Tier II capital which shall not be less than 15 % of its aggregate risk weighted assets onbalance sheet and of risk adjusted value of off-balance sheet items.

Reg 13.
Provisioning
requirements

(i) Loss Assets: The entire asset shall be written off. If the assets are permitted to
remain in the books for any reason, 100% of the outstanding shall be provided for;
(ii) Doubtful Assets:

(applicable to
every NBFC
except NBFCMFIs)

(a) 100% provision shall be made;
(b) in addition to item (a) above, depending upon the period for which the asset has
remained doubtful, provision to the extent of 20% to 50% of the secured portion
shall be provided
(iii) Sub-standard assets: A general provision of 10 percent of total outstanding shall be
made.

CONCLUSION
Indian NBFCs have shown magnificent growth history in past few years and is expected to touch nearly
18% by FY 2018–19. As on October 31, 2017, there were 172 Deposit accepting NBFCs (refer graph below)
registered with RBI.
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Region

No of
NBFC -D

No. of NBFC - Ds across PAN India

Ahmedabad

7

Bengaluru

3

Kolkata

3

60
50

Chandigarh

57

40

Chennai

27

30

New Delhi

23

Jaipur

1

Jammu

17

Lucknow

19

Mumbai

5

Patna

2

Thiruvantapuram

8

Total

20
10

No of NBFC -D

0

172

As the banking system tinkered with NPAs (viz., IDBI Bank (with gross NPA ratio of 24.11 % of gross
advances), Indian Overseas Bank - 23.6% and Indian Bank has the lowest GNPA ratio of 7.21%: CARE Rating
Agencies said based on June 2017 quarter ended statistics), NBFCs succeeded (due to better product
lines, effective cost, extensive reach, effective risk management system, to restraint Bad loan etc) with
their presence in various segments.
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Articles in Focus

Focus and has not been/nor would be sent

publication; and
elsewhere for Focus Shall vest with the
Institute.
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24
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25

WIRC

26

WIRC

27
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28

WIRC

29

WIRC

30

WIRC

31

WIRC

32

WIRC

33

WIRC
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MEMBERS RESTORED FROM 1/08/2017 TO 31/08/2017
SL. No

A/F

MEMB No.

MEM. NAME

PLACE

1

A

6513

HEMANT SHRINIVAS PAI

WIRC

2

A

14589

NITAL C GANDHI

WIRC

CERTIFICATE OF PRACTICE CANCELLED DURING THE MONTH OF AUGUST, 2017
SL. No

NAME

MEMB No.

COP No.

REGN

1

MR. HIRENKUMAR POPATBHAI VALA

ACS 42685

16572

WIRC

2

MS. POOJA KAMAL LAHOTY

ACS 27358

16465

WIRC

3

MR. RAJENDRA MANKER

ACS 40536

15462

WIRC

4

MS. SWATI SANDEEP NIVALKAR

ACS 43815

16601

WIRC

5

MR. LAXMAN TIKAMDAR VASANDANI

ACS 24051

17179

WIRC

6

MR. HARISH GUPTA

ACS 4111

17225

WIRC

7

MR. LELE CHINMAY MOHAN

ACS 45864

18455

WIRC

8

MS. KHUSBOO VIVEK JALAN

ACS 408523

17781

WIRC

9

MS. SHWETA AGRAWAL

ACS 23368

16347

WIRC

10

MR. SAUNAK VIJAY KUMAR DAVE

ACS 26755

9748

WIRC

11

MS. NISHITA NARESH JAIN

ACS 40532

15294

WIRC

12

MS. DHARA PRATIK SHAH

ACS 29177

12475

WIRC

13

MS. NIDHI DEVANGKUMAR PARIKH

ACS 41421

18171

WIRC

14

MR. SADANAND NANA KADAM

ACS 29316

10606

WIRC

15

MS. VARSHA KISHAN CHOTANI

ACS 45961

16816

WIRC

16

MS. PRIYANKA MAHAVIR AGRAWAL

ACS 51154

19152

WIRC

17

MR. SOHAM HARSHADBHAI PARMAR

ACS 29890

12229

WIRC

18

MS. VINEETA ARVINDKUMAR SHAH

ACS 33683

17118

WIRC

19

MR. ABHISHEK JAIN

ACS 37738

16635

WIRC

20

MR.SURUCHI SATHIA

ACS 24126

10410

WIRC

21

MR.DUBE ANUJA OMPRAKASH

ACS 44198

16947

WIRC

22

MR. AMIT SURESH JOSHI

ACS 30590

14447

WIRC

35

WIRC

36

WIRC

37

WIRC

38

WIRC

39

WIRC

40

WIRC

41

WIRC

42

WIRC

43

