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AfnThe crisi s, world is f e
forward isi Aatma NirbhaBh ar at ( A s e
Narendra Modi, Prime Mister of India.

CS Rahul Sahasrabuddhe
Dear Professional Colleagues,

|t i's my pleasure t o p-neswsettar Focus Magaziaeufor il
month of May 2020. The covegrage of current issue has been dedicated to team F
who spedsanything between 12050 manhours in designing a single issue of Focus.
current edition of Focus consists of ten articles from company secretaries of emr
covering various topics iGorporate Laws, Stamp Act and Forensic Audit. The team F
also present to you two brain twisting puzzles and a caricature designed by profe
company secretaries.

It is heartwarming to see our professional colleagues putting their effort, axieg this
challenging time and hence | must thank all the astfus putting in great efforts to brin
the current edition of this magazine in its present form.

Friends, by the time you are reading this issue, the process of unwinding of lock
musthave been started. The Government is making all the posdiblfe sf t hr o u
Nirbhar Bharat Abhiyan ( ANBA)aod Indian Eboamy
The time now demands that we professionals act as a catalyst to infuse confidi
constituents of Indian economic eco system by helping them te ymmaker use of flurry
of schemesindeconomic packages announced by Government under ANBA.

| take this opportunity to sol i ciARokoff
Company Secretary and ANBAO .

Yours Truly,

CS Rahul Sahasraddhe
Chairman
WIRC of ICSI

Place: Mumbai
Date: May 20, 2020
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CS Rajas Bodas,
Practicing Company Secretay

It is quite evident that during thedays of
the Covidl9 outbreak, our Ministry of
Corporate Affairs(MCA) has come out
with many leniencies to its stakeholders. In
view of ease of doing business our
government has decriminalized many
offences earlier through drastic changes in
penal provions of the Companies Act,
2013 (the Act). This may lead our conynt
to stand as a staunch alternative for foreign
investment destinations post this turmoil,
going around the world. We may feel
proud to see India at 63rd rank in the
Wor | d B an keées asdessihgeease
of doing business.

While doing this laudablexecise, some
of the provisions were so brought to bring
discipline in reporting. One among them is
in respect of charge registration. In the
previous regimen, the companies used to
get ampe time space of 300 days from the
date of event (creation/ modifiion)
which was drastically reduced to 30 days
by the Companies (Amendment) Act 2019.
As we are aware, Section 77 of the Act
now makes it mandatory for every
company to file the charge foegistration
with the Registrar o€ompanies, within 30
days fromthe date of its creation. The

same section needs to be referred for
modification under section 79 of the Act,
particularly pertaining to the time frame of
filing. A further grace period o0 days is
given for charge registration, provided the
company pay te stipulated ad valorem
fees. In a nutshell, effective from O01st
August 2019 filing fees will be as follows:

Delay in Small Non- Small
days company company
Up to 30 3 times of | 6 times of
paé/q noma normal
filing fees ag filing fees as
additional | additional
filing fees | filing fees
From 31st | Above + Above +
day to 90 0.025% of | 0.05% of
days the charge | the charge
amount as | amount as
ad valorem | ad valorem
feesup to feesupto
Rs. Rs.
1,00,000/ | 5,00,000/

lllustration 1: Suppose a small company
having capital of Rs. 25,00,000/has
availed loan of Rs. 50,00,0006n 01st
January 2020; it needs to pay the following
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filing  fees, considering  different
circumstances:
Date | Norm | Additi | Ad Total
of al fees| onal Valor | fees
filing fees |em

fees
31/01/ | 500 NIL NIL 500
2020
01/03/ | 500 1,500 | NIL 2,000
2020
30/04/ | 500 1,500 |1,00,0|1,02,0
2020 00* 00

* Even though the calculation of Ad
Valorem fees for loan of Rs. 50,00,000
comes at Rs. 1,25,000/

llludration 2: Suppose a company having
capital of Rs. 50,00,00,000has availed

loan of Rs. 90,00,00,0006n 01st January
2020; it needs to pay the following filing
fees, considering different circumstances:

Date | Norm | Addit | Ad Total
of al fees| ional | Valor | fees
filing fees |em

fees
31/01/| 600 NIL NIL 600
2020
01/03/| 600 3,600 | NIL 4,200
2020
30/04/ | 600 3,600 | 4,50,0(4,54,2
2020 00* 00

* Calculation of Ad Valorem fees for loan
of Rs.
4 50,000/

lllustrations above are quite evidernd t
understand the impact on laxity of
corporate who were pamperediwionger
time spans for registration in comparison
with other forms prescribed under the
Companies Act. The amended provision
was rightly incorporated with an intent to
bring the contemptad discipline by the
Ministry of CorporateAffairs.

The pain pant:

The most critical issue for discussion is the
fact that the legislators have not given
respite in a situation where there is delay
beyond 90 days of the event i.e. creation/
modification of charge. Luckily however
the section 87(1)(a) of the Act prides
clearly for the omission to give intimation
of satisfaction of charge. It further
provides for the recourse through
condonation in cases of delay in filing the
form CHG4 for satisfactn u/s 82 of the
Act. The additional filing fees over and
above tle rmrmal fiing fees for
registration of charge satisfaction could be
tabulated as follows:

Additional Fees to
be levied

Delay in days

2 times of Normal
filing fees

Upto 30 days

4 times of Normal
filing fees

From 31stday to 60
days

From 61st day to 9(¢ 6 times of Normal
days filing fees

10 times of Normal
filing fees

From 91st day to
180 days

90,00,00,000 comes at Rs.

12 times of Normal
filing fees

From 181st day to
300 days
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Effective from 0% August 2019, it s
mandated by Section 87 of the Act to
apply to the Regional Dirgar for
condonation of delay in cases of
satisfaction of charge. Howeveno such
supportive provision is now available for
the cases of creation or modification of
charge for delayed filingin view of the
grave consequences like making the
charge void agjinst liquidator/ creditor and
penal provisions described for non
registration of a charge u/s 86 of the Act; it
is imperative to have a route available for
every stakeholder to establistshier claim

of charge on the encumbered assets,
properties or angf the undertakings of the
company. It is also important to
demonstrate the same in a public domain
like the website of the MCA.

Pragmatic Solutions to problem

In the present scenario, agilant banker
shall take a recourséo the provisions
prescribed u/s 78 of the Act, if the
company does not file the charge within
the stipulated time frame of 120 days and
get the desired charge registered.
However in exceptional, accidental,
unintentbnal, and genuine cases one may
play around the following practitavays

to get the charge registered u/s 77 and 79
of the Act, though they are a bit tricky and
subject to debate:

1. Get afresh a confirmation deed,
Supplemental deed or such other legal
document executed in conformity with the
major terms, conditionsor extent of

operation of charge. Then get the Form
CHG-1 filed within the prescribed time

span. Form will be taken on record

immediately as it is in Straight Through
Processing mode.

2. File fom CHG-1 with the latest
date of event, get the desired charge
registaed, apply to the Regional director
for rectification of the misstatement in
particulars of date of instrument creating
or modifying charge by filing form CHG

8. Such an application mayg made by the
company or banker/ financial institution.

Itisinterest i ng to note that
has not been defined under Chapter VI of

the Act. As per Cambridge dictionary, it is

an act of expressing a fact, which is not
correct. As per Collins dtionary,
misstatement is an incorrect statement. As

per Merriam \Wbg er 6 s dictior
misstatement is misinformation. From
these definitions contained in reputed
dictionaries it could be observed that the
word fAmisstatemento doe

have thecdour of malafideintention.

The most important point here totaas
the fact that misstatement should not be
confused with the false statement
contained in Section 448 of the Act
Reading it with the deterrent penal
provisions of Section 447 of the Adhe
users are not advised to jursfart for the
second mode, dd above, regarding
charge registration. Section 86(2) of the
Act specifically contemplates a situation
where any false or incorrect information is
provided while filing form CHGL and
refars Section 447 for any deliberate
falsehood or suppression. Howevean
intention behind an act remains an
important element to establish innocence.
If it could be proved with supportive
justification, any material rectification, in
an already registerecdhage, still becomes



feasible. lllustratively if it is established
that the date of sanction letter of the bank
or disbursement was inadvertently taken
instead of the date of instrument creating
the charge, the Regional Director may
rectify the error, if he justifying
documentation and circumstances are put
up for recod.

Conclusion

In view of the extant provisions after
amendment  post the  Companies
(Amendment)  Act, 2019  charge
registration beyond 120 days of its
creation/ modification is in a congie
stalemate zone. Following the riggers of
law and keeping a pdert watch for
registration of charges within the
stipulated time frame is the duty of every
company and responsibility of every
stakeholder. Howevein the rarest of rare
but inadvertent rigances, such a mis
statement is surely rectifiable; provided the
Regional Director is  judiciously
convinced, explaining the compelling
circumstances.
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ANALYSIS OF PROVISIONS OF RELATED PARTY TRANSACTIONS

APPLICA BLE ON A PRIVATE LIMITED COMPANY

FCSRajesh Arora,
Sr. Generd Manageri Group Secretarial
Mahindra & Mahindra Limited

PREAMBLE

General perception is that the private limited
companies are exempted from the provisions
of related party transactions’his article
aims to clear the doubts by providing
detailed analgis of provisions pertaining to
the related party transactions applicable to
the private limited companies and highlight
the discrepancies which still exists in the
Companies Act 2013 and Rs made
thereunder.

Relevant Sections of the Companies Act,
2013 and Exemptions granted to Private
Limited Companies

The Ministry of
vide its Circular dated "5 June, 2015 has
exempted Private Companies from the
applicability d Section 2 (76) (viii)only
which interalia prescribe that any olby
corporate which is (A) a holding, subsidiary
or an associate company of such company;
(B) a subsidiary of a holding company to
which it is also a subsidiary; or (C) an
investing companyor the venture of the
company;

Further, the aforesaid Circulaasexempted
private limited companies from applicability
of second proviso of Section 188 which is as
under:-

Corpo

Provided further that no member of the
company shall vote on such resolution, t
approve any contract or arrangement which
may be entered into ke company, if such
member is a related party.

It means, in case of a private company, a
member who is an interested party, can also
vote on the resolution which is proposed to
be passedof approval of RPT.

Besides the above, the private companies are
exenpted/exception is created for private
companies from applicability of Section
184(2) which prohibits interested director(s)
to participate in a meeting where the related
party transactioms being discussed in which
hefsheeis Mterésted. rrs otherl WhFeteo )
exemption for private limited companies is
given to the interested directors to
participate in such board meetings after
disclosure of his interest.

Interestingly, Rule 15(2) of the @Gganies
(Meetings of Board and its Powers) Rules,
2014 stipulatessunder:-

AWhere any director
contract or arrangement with a related party,
such director shall not be present at the
meeting during discussions on the subject
matter of the resolution relating to such
contract or

arrangement .
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No exemgion is given from applicability of
Rule 15(2) as stated above to the private
limited companies whereas the exemption
is given to a director of a private limited
company to participate insuch meeting
after disclosure of interest

Further, the said dacor who is interested
and holding shares is allowed to vote on
such resolution at the general meeting, to
approve any contract or arrangement which
may be entered into by the company with
related party, if such member is an interested
party. This exemptin is also given to a
private limited company.

It means, as a director he/she cannot even
participate in the discussions as per Rule
15(2) of the Companies (Meetings of Board
and its PowersRules, 2014, presence of
such director in the meeting during
disausson is not allowed. The MCA may
take a note of this discrepancy and should
come up with a clarification/circular on the
same.

Take an example of a family owned business
which is carried ot by a private limited
company wherein either brothers or husband
and wife are the directors as well as
members and a business transaction with the
related party needs to be entered which is
although in the ordinary course of business
however n oléngthobasis.alm thed s
scenario, which party is going to discuss o
pass a resolution subject to approval of the
shareholders to enter into the contract or
arrangement?

One more misconception is present in the
minds of most of our professional colleagues
pertaining to applicability of Section 188 of
the Companies Act, 3i.e. if a transaction

is either in the ordinary course of business or
ot herwise and not
sharehol der so
view, that is not the right intpretation of
Section 188 read with Rule 15.

First provision of Sewn 188 (1)of the Act
states that no contract or arrangement, in the
case of a company having a paig share
capital of not less than such amount, or
transactions exceeding such suras may

be prescribed shall be entered intexcept
with the prior appoval of the company by a
resolution(earlier it was Special Resolution
and now it is an Ordinary Resolution).

Rul e 15 ( 3) AFor t
proviso to suksection (1) ofsection 188
states except with the prior approval of the
company by a resolutiora company shall
not enter into a transaction or transactions,
where the transaction or transans to be
entered into,

h e

(a) as contracts or arrangements witkpest

to clauses (a) to (e) of swgection (1) of
section 188 with criteria as mentioned
below

(i) sde, purchase or supply of any goods or
material, directly or throgh appointment of
agent,amounting to ten percent or more of
the turnoverof the company orupees one
hundred crore whichever is lower as
mentioned in clause (a) and clause (e)
respectivly of subsection (1) ofsection
188

(i) selling or otherwise disposing of or
buying property of any kind, directly or
through appointment of agent, amounting to
ten percent or more of net worth of the
company or rupees one hundredore,
whichever is lower, as mentioned in clause
(b) and clause (e) respectively of ssdrtion
(1) of sedion 188

(i) leasing of property any kind amounting
to ten graentor more of the net worth of
company or ten per cent or more of
turnover] of the company or rupees one
hundred crore, whichever is lower, as
mentioned in clause (c) of sigection (1)of
section 18®f the Act

(iv) availing or rendering of any serviges

0 n dirdctlym? $hroughe dp@ointientbok &gers, .
appr oV aamouhtitig td ®rfl percén® 6k .mord oF thény

turnover of the company or rupees fifty
crore whichever is loweras mentioned in
clause (d) and clause (e) respectively of-sub
section (1) okection 18&f the Act

Explanation It is hereby clarified that the
limits specified in sufzlause (i) toif) shall


http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
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apply for transaction or transactions to be than twentyfive thousand rupees but which
entered into either individually or taken may extend to five lakh rupees.

together with the previous transactions Conclusion:-

during a financial year.

In case you are working in@ivate limited

Explanation- The turnover ornet worth company (which is not a subsidiary
referred in the above suhbles shall be company of a public compahgnd a related
computed on th hbasis of the audited party transaction isding entered into which

financial statement of the preceding i s not on ar moés l engt h
financial year. o ordinary course of business and crossing the

threshold, you are requested to follow the
procedure mentioned hereunder to ensure
compliance under the present scenario, to
avoid prosecution ancepdty:

It means that if a related party transaction is
in the ordinary course of business however
not on an ari@s lengthbasis and vice versa
and is crossing the aforesaid thresholoinly

then the approval of the 1. Convene the Board Meeting and have
sharehol der s6/ member s & discassiane gabour e énteing d intoo t
otherwise. In other words, if it is in the contract/agreement with the related party
ordinary course of business and not meeting subject to approval by the shareholder(s).

the criteria mfthenahemd s
Board can approve the transaction with a
related partyif the transaction value is not
crossing the threshold mentioned in Rule
15(3) the Companies (Meetings of Board

'IJheearllao(%/et st?:e’narioeisvfgr ae wherein
the requisite quorum for passing the
board resolution is not present as
majority of the directors are interested.

and its Powers) Rules, 2014. This is equally However, in case majority of the
applicable f_0r a public limitedarmpany as disinterested Directors are present in the
well as a private limited company. Board Meeting, they can pass the

It is also to be netthat the fourth proviso necessary resolutioripr entering into
of Section 188 (1)of the Act states that contract/agreement with the related party
nothing in this suksection shall apply to any and & per Rule 15(2) of the Companies

- : . Meetings of Board and its Powers)
transactions entered into by the company in ( . :
its ordinary course of busire®ther than Rules, 2014, interested Director(s) shall

transactions which are not on an &m n_ot be present in the meeting during the
length basis. discussion.

2. Convene an EGM (AGM if we) and
include the aforesaid agenda item in the

states that any director or any other notice to obtainsha ehol dersdé app
employee of a company, who had entered for such RPT(s).

into or authorized the contract or 3. The interested members can also vote on
arrangement in violation of th@ovisions of such resolution.

this section shall:

Penal Provisions Section 188 (50f the Act

4. Once the transaction is approved by the

(i) in case of listed company, be Shareholdersﬁ/_Members(),
punishable with imprisonment for a term may go ahead byexecuting the
which may extend to one year or with fine contract/agreement with the related party.

which shall not be less than tweritye

thousand rupees but which may extend t0 ssssssssssssssssssssssssssansnnsnnnns
five lakh rupees, or with ltb; and

(i) in case of any other company, be

punishable with fine wich shall not be less

10
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CS Shivangi A

bhyankar

S. N. Ananthasubramanian & Ca, Company Secretaries
shivani@snaco.net

The amendments to Indian $t@ Act as
mentioned in Part | of Chapter IV of the
Finance Act, 2019 were notified on 10
December, 2019. Pursuant to the
amendments, the Indian Stamp (Collection
of Stamp Duty through tBck Exchanges,
Clearing Corporations and Ppesitories)
Rules, 2019 re introduced.

The effective date which was first notified
as January 9, 2020 was extended till April
1, 2020 vide notification dated January 8,
2020.

On March 30, 2020 the Central
Govemment further deferred the effective
date of amendments in Indiant&np Act
and Rules tds' July, 202Q

The Finance Act, 2019 introduced two
Key amendments to the Indian Stamp Act,
1899:

1. Uniformity in the rates of stamp duty on
various types of sectiés across all the
states in India, as meahed in the revised
Schealulei | to the Stamp Act.

2. Applicability of payment of stamp duty for
transfer of securities which are in
dematerialised mode.

Following are the other highlights of the
amendments in StgmAct, 1899 and the
Rules framed thereunder:

11
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1. Def i ni t instromenisd hoa s

broadened

to include

electronic or otherwise,
in a stock exchange or
depository by which any right or liability
is, or purports to becgreated, transferred,

transaction

limited, extended,

recorded.

a document,
created for a

eitguished  or

2.The def i ibectriie®n hafs
widened by including certificate of deposit,
commercial usance bill, commercial paper,
repo on corporate bonds and such other
debt instrument of dginal or initial
maturity upto one year. No these
securities are ab subject to the stamp duty
which were earlier out of the purview of

the Act.

been

dbeen

3. In case there are several instruments being
executed under one
agreement wherein any Secwrits also

d or transferred therthe

principal instrumentfor the purpose of

levying duty shall be such Security and no
other instruments mentioned in such
transaction or agreement shall be subject to

issued, sol

Stamp Duty.

transaction  or

4. Stamp duty will be levied on latypes of
DebenturesListed as well as Uidted

5. Stamp duty has tbe paid on the market

value of the

Instrument.

6. Collecting agents i.e. Stock Exchanges,

Clearing

Corporations,

Depositories,


mailto:shivani@snaco.net
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Registrars and Transfer Agents (RTA) will
be authorised to clect the Stamp Duty.

. As per Rule 6(1), A Deository shall not
colled stamp duty on creation or
destruction of securities on account of
corporate actions like stodplit, stock
consolidation, mergers and acquisitions or
such similar actions, etc., if iloes not
involve a change in beneficial ownséaip.

. The Collecting Agnts, after deducting
0.2% of stamp duty collected towards
facilitation charges, have to transfer the

amount of stamp duty collected within 3
week of Collection to the State
Government whre residence of the Buyer
is located. In cse the Buyer is located
outside India, then to the State Government
where the residence of the trading member
or the broker of the Buyer is located.

. Collecting Agents have to submit a return

of stampduty colleéced on various

transactions to the State Guwument

including the datils of defaulters on a
monthly basis manually or electronically
within 7 days of succeeding month.

Following table gives a brief view of the amount on which duty is payable, time of
payment and onus of payment.

Nature of Onus of Duty payable Time of Responsibility to

transaction payment on payment Collect
Sale of security | Buyer Price at which it Settlement ol Stock Exchange o
through stock is traded transaction clearng
Exchange corporation
Transfer of Transferor | Consideration | Before Depository/ RTA
security through specified in thg executing
depository instrument transfer
Transfer of Transferor | Consideration | Before Seller or transfero
security otherwise specifia in the| executing
than through stocl instrument transfe
exchange/
depository
Issue of security | Issuer Consideration ol At the time of| Stock Exchange/
through stock Issue Price issue or chang{ Depository/RR/
exchange/ in records off Issuer
depository or depository
otherwise
Issueof Issuer Consideration | At the time of| Issuer in state
security otherwis specified in thg issue of security| where its
ethan through a instrument registered Office
stock exchange/ is situated
depository
Offer for sale, Offeror Offer price Offer is | Stock Exchange/
private placement completed

12
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tender offer or
open offer through Clearing
stock exbange corporation
Offer for sale, Offeror Offer price Offer is | Depositoy
private placement completed
tender offer or
open offer through
Depository

Following are the amendments in stamp diy rates:
Instrument Amended Rates

Issue of debenture; 0.005%
Transfer and réssue of debentures 0.0001%
Issue of security other than debenture 0.005%
Transfer of security other than debenture on delivagsb 0.015%
Transfer of security other thalebenture on nedelively basis 0.003%
Government securities 0%
Repo on corporate bonds 0.00001%
Derivatives:
(i) Futures (equity and commodity) 0.002%
(i) Options (equity and commodity) 0.003%
(iif) Currency and interest rate derivatives 0.0001%
(iv) Other derivatives 0.002%

13
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CLOSE THE LOOP 7 AN ESSENTIAL TRAIT IN C
ORPORATE GOVERNANCE CULTURE

FCS Kanchan Bhave
Head Subsidary Governance South Asia,
Standard Chartered Bank

Introduction: 1 Q& A session at a presentation where the
audience raises a questitor which correct

iab ovo usque ad mal a@&nswegsngkngwzit i n phr ase
which means #ffrom b efgAugtglesinggneetings hetd o prgsent the
Thus, ab ovo connotes thoroughness. audit fmdmg_s and_ conclusions typically
Consider following examples which we known as exit meeting;
experience daily: _ _

1 Email request sent for data remains
f You send an-enal to a colleague, asking, unarswered;

i Coul d ogatherdoe & fewt minutes _ _
tomorrow to review the Board meeting 1 Board of Directors ask for somatly at the

action points?0 Your 'Besting for yyighe thes busingss, js ynot

iSorry, | 6 I-site neating @t a n Pregared for “a proposal presented “for
day. o Or you get a res3¥¥ae ASorry, 1611 be
at an offsite meetingg | day. I 61 | get back _

to you. o 1 Managers who keep people hanging for

answers or unclear about next steps;

What just happened here? You reced These and many such,, examples anq
hal f an answer to yourt t%u%stlc}/n. Yt%u..clano
meet tomorrow, or | will get bacl but SitHatbis have a Commorn-teme CloSe

when can you meet? the loop, an essential trajt every
individual must possess or develop and
Youdbre stild]l on hol duse. kyjceprporatg (cont@xs, yit means to
knowing how long. The vague promise was follow up on / or close an area of
ofnrohel p at all . Youbdr edistussion orwdactioh. This phrase is ialse
of pushing back for morepecificity. used differentdril asp fici
i no. To betterectweshi eve

T Any corporate meeting standard agenda goals and actiait is essential to learn to
item starts with action points arising from close the loop. It means to bring a process

}Pe?nsprﬁ;{/%uz gﬁet'?rg;kz(?rgit"\:‘v:ﬁ detjcé'otg or a discussion to a close with a definite
geing resolution, agreement or action. It

non closure; . .
promises completion.

14
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Most of usascorporate professionals have
faced situdons where we thought
someone would do something and it turned
out that they either forgot or ignored you
or did the wrong thing. All of these issues
are a result of not closing the loop.

How is this relevant to a compliance
professional like a Company 8cretary?

A Company Seatary is compliance
officer and advisor of many legal
enactments depending on the nature of
business and sectoral regulator for
respective entity. Let us look at some of
the sections angrovisions where we can
close the loop, tavoid ambiguity; to bring
perfection in regulatory reporting and to
comply with regulatory provisions.

Section 1880of the Acti Related Party
Transaction (RPT):

All governance professionals are aware of
Sectiom 188 requirements and related
compliancesl wish to point out herés the
last step compliance to close the loop. If
we consider Annexure AOC 2 which

forms part of the Di

are two parts to the prescribed format:

- Details of contracts or arrangements or
transactionsnotatarmdés | engt h
and

- Details of material contracts or
arrangements or
length basis

In the Companies Act, 2013 there is no
reference or meaning of the term

15
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6mat eri al 0o t r arenceaic t i
t her e in the 6Reil ansad

under Clause 49 dhe Listing Agreement.
Consider an unlisted public company or a
private limited company which enters in
RPT contracts which are in the ordinary
course of business and at arlasgth thee

by not required to seek Audit Committee /
Board approval as approate. At the end
of the year the Company Secretarial /
Compliance team will struggle to find out
list of transactions to report in part two of
the AOC 2 format. Questions they will
face wll be, which are material
transactions? He to get exhaustive listfo
contracts which need reporting in AOC 2 ?
Have we missed anything or provided
assurance to the Directors while execution
o f the Directorso

To close this loop, company secrgta
could circulate at the beginning of the
financial year, a formatfdAOC 2 to all the
departments of the Company to complete
the table whenever RPT contract is
executed and ask them to attach necessary
supporting documents to establish arms
length. Headf the department could sign

off ®rcthedomat vhicR shqulnl bet aftagtit h e r e

to the contract. Board can adopt a practice
of noting all such contracts once in six

months, so that an up to date tracker is
abaflable 2t the end of the year. Another
solution could b to attach a checklist with

each such corict.

at ar mobés

Repor
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Suggested formaf checklist is as follows:

Sr. Question
No

Yes | No Attachments,

if any

1. | Name of the related party and nature of relationsh

known and provide details

2. | Nature of contrac/ arrangements / transactions

known aml provide details

Duration of the contract

Is the agreement / contract at af@sgth

substantiate arrgngth

Have you attached a documentary evidence

6. | Has any advance been paid

Value of the contract

Sign of the Headfdhe Department / Date

Sign of the CS after the same is placed at the B
meeting for noting along with date of meeting

Board evaluation reviews:

All listed companies and some of the
unlisted public conpanies are required to
conduct Board effétveness reviews and
someresort to online questionnaires, some
frame their own review documents.
Responsibility for implementing and
conducting Board Evaluation rests with the
Chairperson and the Company Secretar
Once the evaluation is complete, the
Conpany Secretary should pirde a
report to the Board. The report should
include current strengths and weaknesses
along with proposed remedial actions.
After the evaluation, the Chairperson
should also consider Has the Board
considered a feedback loop sdiat
evaluation results areevisited and tested
guarterly, annually or biannually. A
healthy governance system is rich with
feedback loops. Board to CEO, CEO to
EXCO, EXCO to workers, customers to
EXCO. Diverse éealback loops prepare
Board members to preply execute their
duties.

16

Section 184 (1) Di

Interest:

Disclosure u/s 184 (1) is a general notice
of disclosure given by every director about
his/her concern or interest in any
companis, bodies corporate, firms or
other assoct#n of individuals, alongvith
shareholding. All directors of a Company
are covered under the disclosure
requirement given u/s 184(1).

A director is required to submit the
Disclosure of Interest to the Company
under section 184(1) in Form MBP.
Form MBR1 is to be presented bye
Director in the first Board Meeting held in
every financial year or as becomes
concerned or interested after a contract is
executed.

Many a times Directors do not disclose
their inteeg arising during the financial
year and an create non compliancefor
company contracts, especially related
parties. To close this loop, Ministry can
send autayenerated emails (just as MCA

s cl

0Ss
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sent for deactivated DIN) to all other
companies where the RBittor is already
on Board on the basis DIdF the Director.
This will not only address the assurance
process of reportindinkages; it can be
enabled through technology in the digital
world.

Section 135 Corporate Social
Responsibilit CSR)

[Section 1356) (Yet to be notified)]

Any amount remaiimg unspent under sub
secton (5), pursuant to any ongoing
project, fulfilling such conditions as may
be prescribed, undertaken by a company in
pursuance of its Corporate Social
Responsibility Policy, shall be mderred

by the company within a period difiirty
days from the endfdhe financial year to a
special account to be opened by the
company in that behalf for that financial
year in any scheduled bank to be called the
Unspent Corporate Social Responsibility
Account, and such amount shall be spent
by the company in pursuancef its
obligation towards the Corporate Social
Responsibility Policy within a period of
three financial years from the date of such
transfer, failing which, the company shall
transfer thesame to a Fund specified in
Schedule VII, within a period of thirty
days from the date of completion of the
third financial year.

This proposed provision closes the
ambiguity around the unspent funds under
CSR. While it is a comply or explain
section, wih this it has clarified that
Companies arexpected to spend the 2%
in full, if not now then by end of the-gear
period when it is parked in unspent CSR
account.

MSME Return - Specified Companies
(Furnishing of Information about payment
to Micro & Smal Enterprises Supplies)
Order, 2019

17

The Caatral Government vide ndication
number S.0.5622 (E), dated the 2nd
November, 2018 has directed that all
companies, who get supplies of goods or
services from micro and small enterprises
and whose payments to ecro and small
enterprise suppliers exceealtly five days
from the dée of acceptance or the date of
deemed acceptance of the goods or
services as per the provisions of section 9
of the Micro, Small and Medium
Enterprises Development Act, 2006 (27 of
2006)(her eafter
Compai es0 as
Companies Act, 2013), shall submit a half
yearly return to the Ministry of Corporate
Affairs stating the following:

(a) The amount of payment due; and
(b) The reasons of the delay;

Specifed Company means Every
Company APWwhIliivat ewr
received Goosl or Services

or Smal | Enterprises
Due or Not Paid till 45 days

Challenges faced by the Company
Secretary is seeking list of unpaid dues
beyond 45 days anhwhich qualifies the
test of day of delivey / deemed date of
accepance etc. Dependency is on finance,
operations and the department which
availed the services or received the goods.
If any company fails to comply with the
Order or knowingly furnishes &n
information or statistics which is incewut

or incomplete in any aterial respect, the
Company shall be punishable with fine
which may extend to Rs. 25,000and
every officer of the Company who is in
default, shall be punishable with
imprisonment for aterm which may
extend to 6 (Six) months owith fine
which shall notbe less than Rs. 25,000/
but which may extend to Rs. 3 Lakh, or
with both.

referred
perf Theecti or

t

w h
o6fr

60
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If such is the gravity of the compliance,
Company Secretary must ensure through
Finance department that theayment
process is full proof to ensure inges are

As a custodian of information / data, a
Company Secretary should bear in mind:

cleared before #h45day trigger in case of 1 Always acknowledge information
MSME vendors and seek confirmation received- whether by phone, email, or
from finance on a quarterly basis as any other meansng When

readiness for the-Gonthly report. Such

else to say, a simple thank you email or

report can be placed to the Audit holding response is motkan enough.
Comtmltte(fa me?_bers at their regular 1 Let people know in advance when
meetings for noting. things will not be completed by
Execution and preparath of Power of deadline.

Attorney: (POA) 1 Provide feedback when additional
Standard procedure for issuance of POA is information is required.

procurement of stamp paper or franking, ¢ \when multiple questions or tasks are
draftlng,_executlo_n and notary. l_)evn is in poseda once, go through each one
the detail when it comes taddsing the separately. Nmber them in order to
process. Details such as phatod thumb keep track.

impression requed in case of POA for _ )
property related matters or mere notary T If you are part of projects, provide a
issuing certified true copy is not sufficient status update when something material
but a Registered POA with an entry in the happens (e.g. Board approval, deal
Notaryods Registere wi | flOSUga k shargholdgry m ggregment
advice and close the loop on issuance of execution, etc.)

valid POA. 1 Follow up when pomised and honour

In case of ompanies which provide POAs
to staff, they should incorporate in the exit
pack, a confirmation to the effect that the
employee has surrendered original POA
for cancellation, so that commais not at
risk of misuse of POA.

Creaing Standard Department &mting
Procedures (SOPs)

The operations manual is intended to
remind employees of how to do their job.
The manual is either a book or folder of
printed documents containing the standard
operating procedures, a description of the
organisational hierarchycontact details
for key personnel and emergency
procedures. The SOPs is irrelevant only if
who does what is covered without
reference to fihow
document s cteSOBsoshould e
step by step process @ach activity in
detail.

18
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f

your deadline too.
1 Repeauntil closed.

An interesing example to share to
conclude on this concept | placed an
order on urban ladder and made the
payment online. Many a times we pay
online for something and get confused
when we recoribe our Bank Statements or
Credit Card staments to find some odd
company names. Then we reconcile from
the amount spent and not by the names
appearing in the statement.

Urban ladder has perfectly closed this last
step (loop) by adding a line after the
payment is made which is as follows:

0 Awhere to | ook f
You have ojed for Credit Card / Debit
Card / Net Banking as your payment
method.The transaction on your credit

or
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card or bank statement will appear as of the transaction. Effective advocacy
"IBIBO-Urbanladder.com". serves to close the loop between

information and decision, so be there and

This is customer ceéncity and closing the close the loop
loop, be with the estomer till the last step

19
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CAUTION: RELATE D PARTY TRANSACTION !

-

Managing Partner,

Related Party Transaction (RPT) refers to
a transaction entered into by a company
with a party who or which is related to it in
one or more ways specified under the law.

RPTs are potentially the trsactions
where interest of the company could be at
risk. Therefore, the law regulates RPTs in
special ways.

RPTs are very common in business
dealings, as it is human nature to deahwit
someone they know. Sometimes, parties
are related legally speakindyut they are
not at such terms in their inter se relation
on personal level as to influence the
transaction. Sometimes related parties
engage into business dealings owing to
business andtrade compulsions. For
example, brotherseparated following a
family feud may engage in business
dealings in terms of business separation
agreement or otherwise. Similarly, a
professionally managed private company
appointing son of a director to an o#fior
place of profit may not have anything
special to be looked intwith respect to
this appointment.

This Article deals with provisions of law
on RPT applicable to Listed and Unlisted
companies.

The Companies Act, 2013 (Act) lays down
the test to gaugehe effect of relation

20
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g

CS Brajesh Tiwary

Actum Legal

between the partiesn the transaction to
bring within its ambit only the transactions
which do not meet the prescribed
standards. Fourth proviso to section 188(1)
of the Act states-
section shall apply to ng transactions
entered into by the companyits ordinary
course ofbusiness other than transactions
which are not on an
However, when this test fails, section
188(1) of the Act provides that except with
the consent of the Board of Directogssen

by a resolution at a meeting of the Board
and subject to suchonditionsas may be
prescribed no company shall enter into
any contract or arrangement with a related
party with respect to the specified
transaction.

According to ®dion 188(1), specified
transaction are thfollowingd

(a) sale, pwhase or supply of any goods
or materials;
(b) selling or otherwise disposing of, or
buying, property of any kind;
(c) leasing of property of any kind;
(d) availing or rendering of any 1séces;
(e) appointment of any agent forrpbase

or sale of goods, aterials, services or
property;

(f) such related party's appointment to any
office or place of profit in the company, its
subsidiary company or associate company;
and

t hat

ar

n
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(g) underwriting thesubscription of any
securities or derivates thereof, of the
compalty

Over and above, there is test of materiality
under section 188. If the RPT is a material
RPT, the transaction shall require
sharehol der so

First proviso to section 188 deals with
material RPTs. It states thad contract or
arrangemet) in the case of a company
having a paieup share capital of not less
than such amount, or transactions not
exceeding such sumas may be
presribed shall be enterednto except
with the prior approval of the company by
aresolution. Accordingly, approval by
general meeting resolution shall be
required in cases specified under Rule
15(3) of the Compaes (Meetings of
Board and its Powers) R#le2014.

Rule 15(3) stateas under:

For the purposes of first proviso to sub
section (1) okection 188 except with the
prior approval of the company by
aresolution,a company shall not enteto

a transaction or transactions, where the
transaction or transactions to be entered
into,-

(a) as contracts or arrangements with
criteria as mention below

(i) sale, purchase or pply of any goods or
material, directly orthrough appointment
of agent, amounting to ten percent or more
of the turnover of the company;

(i) selling or otherwise disposing of or
buying property of any kind, directly or
through appointment of agemimounting
to ten percent or mom net worth é the
company;

(i) leasing of property any
kind amounting to ten per cent or more of
the turnover of the company;

(iv) availing or rendering of any services,
directly or through appointment of

21

appr ovib) The applicable

agentaamountingto ten percent or moref
the turnover othe company.

Cumulative véue of transactions in a
financial year shall be taken for the
aforesaid.

threshold in the

following cases is as under:

- exceeding 2.5 Lacs per annum in case of
appontment of office or place of profit;

-exceeling 1% of Net worth in e of
remuneration for underwriting

Note: Net worth or Turnover shall be
calculated the basis of the audited financial
statement of the preceding financial year.

(c) The explanatory dtement to be
annexed to the notice of a gal meeting
convened pursant tosection 103Xhall
contain the following particulars, namely:

(a) name of the related party

(b) name of the director or key manageéri
personnel who is reladeif any;

(c) nature of relationship;

(d) nature, material terms, monetary value
and particulars of the contract or
arrangements;

(e) any other information relevant or
important for he members to take a
decision on the proped resolution

Now, many aime, due to various reasons,
the required approvals are not taken in
time. In such scenario, section 188 (3) of
the Act provides that where any contract
or arrangement is entered iriip a director

or any other employee, withb obtaining
the consent fothe Board or approval by
aresolutionin the general meeting under
subsection (1) and if it is not ratified by
the Board or, as the case may be, by the
shareholders at a meeting withihree
months from the date on which such
contract or arrangement wastered into,
such contract or arrangemestall be
voidable at the option @dhe Board or, as
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the case may bef the shareholdersnd if
the contract or arrangement is with a
related @ity to any director, or is
authorised by @y other director, the
directors concerned shall indemnify the
company against any loss incurred by it.

According to Section 188(4)f the Acti
Without prejudice to anything contained in
subsection (3), it shallbe open to the
company to proceed agairstdirector or
any other employee who had entered into
such contract or arrangement in
contravention of the provisions of this
section for recovery of any loss sustained
by it as a result of such contract or
arrangement.

According to section 188 ()f the Act,
any director or any tber employee of a
company, who had entered into or
authorized the contract or arrangement in
violation of the provisions of this section
shall,d

() in case of listed company, be
punishable with imprisonment for a term
which ma/ extend to one year or thifine
which shall not be less than tweritye
thousand rupees but which may extend to
five lakh rupees, or with both; and

(i) In case of any other company, be
punishable with fine wieh shall not be
less than twentfive thousand rupees but
which mayextend to five lakh rupees.

Having discussed the provisions of section
188 of the Act with respect to RPTSs,
another important section in this regard is
section 177 of the Act.

Section 17711) of the Act read with Rule 6
of the Conpanies (Meetings of Boarand

its Powers) Rules, 2014 read with Rule 4
of the Companies (Appointment and
Qualification ~ of  Directors)  Rules,
2014requires a listed public company and
the following classes of compas to
constitute an audit committee:

22

(i) Public Companies havirgaid up share
capital of ten crore rupees or more; or

(i) Public Companies having turnover of
one hundred crore rupees or more; or

(iif) Public Companies which have, in
aggregate, outstaing loans, debentures
and deposits, excdmg fifty crore rupees.

Every Audit Committee shall act in
accordance with the terms of reference
specified in writing by the Board which
shall, inter alia, include approval or any
subsequent modification of treattions of
the company with related parsie(Sec
177(4) (iv)of theAct)

Section 177 (4)(iv) of the Act has
following provisos:

Proviso no 1. Provided that the Audit

Committee may make omnibus approval
for related party transactions proposed to
be enterednto by the company subject to

such condibnsas may be prescribed

Proviso No. 2: Provided further that in
case of transaction, other than transactions
referred to irsection 188, and where Audit
Committee dog not approve the
transaabn, it shall make its
recommendations to the Board.

Proviso No. 3: Provided also that in case
any transaction involving any amount not
exceeding one crore rupees is entered into
by a diedor or officer of the company
without obaining the approval of the
Audit Committee and it is not ratified by
the Audit Committee within three months
from the date of the transaction, such
transaction shall be voidable at the option
of the Audit Committe and if the
transaction is with the relateparty to any
director or is authorised by any other
director, the director concerned shall
indemnify the company against any loss
incurred by it.

Proviso No 4: Provided also that the
provisions of this clause at not apply to
a transaction, other thama transaction
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referred toin section 188, between a
holding company and its wholly owned
subsidiary company.

Rule 6A of Companies (Meetings of Board
and its Powers) Rules, 20ti4als with
Omnibus Approval for Related Party
Transactions on  Annual Basis.
Accordingly, al related parny transactions
shall require approval of the Audit
Committee and the Audit Committee may
make omnibus approval for related party
transactions proposed to be entered into by
the company dject to the following
conditions, namely

(1) The Audit Committee sHa after
obtaining approval of the Board of
Directors, specify the criteria for
making the omnibus approval which
shall include the followingpamely:-

(a) maximum value of the trari#ns, in
aggregate, which can be allowadder
the omnibus route ia year;

(b) the maximum value per transaction
which can be allowed;

(c) extent and manner of disclosures to be
made to the Audit Committee at the
time of seeking omnibus approval;

(d) review, at such intervals as the Aud
Committee may deem fitelated party
transaction entered into by the company
pursuant to each of the omnibus
approval made;

(e) transactions which cannot be subject to
the omnibus approval by the Audit
Commitee.

(2) The Audit Committee shall cerder
the following factos while specifying
the criteriafor making omnibus
approval, namely:

(a) repetitiveness of the transactions (in
past or in future);

(b) justification for the need of omnibus
approval.

(3) The Audit Committee shall satisfy
itself on the need for omnilsu
approval for transactions of repetitive
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nature and that such approval is in the
interest of the company.

(4) The omnibus approval shall contain or
indicate the following:

(a) name othe related parties;

(b) nature and duriain of the transaction;

(c) maximum amount of transaction that
can be entered into;

(d) the indicative base price or current
contracted price and the formula for
variation in the price, if any; and

(e) any othe information relevant or
important for theAudit Committee to
take a decision on the proposed
transaction:

Provided that where the need for related
party transaction cannot be foreseen and
aforesaid details are not available, audit
committee may make nanibus approval
for such transactions subjeto their value
not exceding rupees one crore per
transaction.

(5) Omnibus approval shall be valid for a
period not exceeding one financial
year and shall require fresh approval
after the expiry of such fimaial
year.

(6) Omnibus approval shall hdoe made
for transactionsn respect of selling or
disposing of the undertaking of the
company.

(7)

Any other conditions as the Audit
Committee may deem fit.

Therefore, in cases where constitution of
Audit Commitee is mandated under
section 177, irrespéwe of whether the
transation is a specified transaction under
section 188(1) or not, approval of the
Audit Committee shall be taken, as the two
sections, viz., section 188 and section 177
prescribe independent  approval
requirements.

Who is a Related Py ?
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Related Party is adfined term under the
Companies Act, 2013. According to
section 2(76) of the Act "related party",
with reference to a company, means

(i) adirector or his relative;

(i) a key managerial grsonnel or his
relative;

(i) a firm, in which a director, manager
his relative is a partner;

(iv) a private company in which a director
or manager or his relative a member
or director;

(v) a public company in which a director or
manager is a diréar and holdsalong
with his relatives, ma than two per
cent of itspaidup share capital;

(vi) any body corporate whose Board of
Directors, managing director or
manager is accustomed to act in
accordance with the advice, directions
or instructions of airector or manager
(except when advice, mhctions or
instructions @en in a professional
capacity);

(vii) any person on whose advice, directions
or instructions a director or manager is
accustomed to act (except when advice,
directions or instructions igen in a
professional capacity):

(viii) any body corporate whichds

(A) a holding, subsidiary or an associate
company of such company;

(B) a subsidiary of a holding company to
which it is also a subsidiary; or

(C) an investing company or the venturer of
the company (a body corporate whose
investrrent in the company woulesult
in the company becoming an associate
company of the body corporate);

such other
prescribed;

(ix)

persoas may be

24

Clause (viii) of section 2(76) is not
applicable to a private corapy.r.t.
Section 188, as per as per noafion no
G.S.R. 464(E), dad 5th June, 2015.

As per Rule 3 of the Companies
(Specification of Definitions Details)
Rules, 2014 for the purposes of sub
clause (ix) of clause (76) skction 2of
the Act, a directoother than an
independent director or key managerial
personnel of the holding company or his
relative with reference to a company, shall
be deemed to be a relatedtya

Provisions for disclosure of Interest

Section 184 read with Far 9 of the
Companies (Meetings of the Board and its
Powers) Rules has detailed provisions for
disclosure of interest by a director in Form
MBP-1.

Section 189 of the Act has similar
provisions for disclosure of interest by
KMPs;

Restriction on voting:

As per Rule 15(2) of Companies
(Meetings of Board and its Powers) Rules,
2014, where any director is interested in
any contract or arrangement with a related
party, such director shall notlpresent at
the meeting during discussionsn the
subject matter othe resolution relating to
such contract or arrangement

Proviso 2 to section 188(1) provides that
no member of the company shall vote on
suchresolution, to approve any contract or
arrangment which may be entered into by
the compny, if such member is related

party.

Vide General Circular No. 30/2014 ted
17th July 2014, it hakeen clarified that
the member to be debarred has to be
related party vis a vis that particular
contract or arrangement and not generally.
Further, it has also been clarified that
trans&tions arising out of Compromises,
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Arrangenents and Amalgamations sha
not be covered by section 188.

Further, as per notification no G.S.R.
464(E), dated 5th June, 2015, the second
proviso to section 188(1) shall not apply to
a private company. Meanindgnareby that
voting restrictions on a membeéy virtue

of being a relted party shall not apply.

Further, as per notification no G.S.R. 463
(E) dated 5th June 2015, the provisions of
first and second proviso of section 188(1)
shall not apply to a Governmetampany,

if the contract or arrangement iwith
another Governmenbmpany and, in case
of other contracts/arrangements, if such
Government company is not a listed
company and the prior approval of
concerned administrative ministry or
department has be@iftained.

Third proviso to section 188 primles that
second proviso hall not apply to a
company in which ninety per cent or more
members, in number, are relatives of
promoters or are related parties.

In case of listed companies,

Armés Length

Explanation (b) to section 188 (1) proe&l
t hat t he
transactiono means
two related parties that is conducted as if
they were unrelated, so that there is no
conflict of interest.

Ordinary Course of Business:

This refers to transactions made towards
normal carrying on, or genaly in
furtherance of business, pursuant to the
Memorandum of Association of the
Company.

However, just because an activity is
included in the Memorandum of
Association, the activity des not become

an activity in the ordinary aurse of

business of theampany.

Inclusion in Board Report:
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Section 188(2) provides that every contract
or arrangement entered into under -sub
section (1) shall be referred to in the
Boar dos r eporlders dlomg t
with the justification for enténg into such
contract orarrangement.

he s

From the disclosure to shareholders point

of view, as per section 134(3)(h) of the

Act , Directorsbo Report
particulars of contracts or arrangements

with related parties referred to in sub

section (1) ofsection 188n the prescribed

form (Form AOC-2).

As per Rule 8(2) of the Companies
(Accounts) Rules, 2014, Bar d6s Repor
shall contain the particulars of contracts or
arrangements with related parties referred

to in subsection (1) ofsection 188n the

Form AOG2.

Form AOG2 is required to be signed by
the persons who have si
Report

Related party transactions in listed

companies:
Securitiesand Exchange Boardf India

Tr ans a c t(lising : Obligations and Disclosure

Requirements) Regulations2015 i In
shorrt], %%B} (LODRRegulations, 2015.

empseesbeangt

2 Rebuiafiol S28 Cob the NSEE tow’)e N

Regulations deals with RPTs. The
Regulations in this regard are as follows:

In the context of listed companies, the
following definitions are very important:

Reg 2(1)(zb)-iel at ed partyo m
relaed party as defined undsubsection

(76) of section 2 of the Companies Act,

2013 or under the applicable accounting
standads.

Provided that any person or entity
belonging to the promoter opromoter

group of the listed entity and holding 20%
or more of shareholding in the listed entity


http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18057
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18057
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17582
https://ca2013.com/section-276-related-party/
https://ca2013.com/section-276-related-party/
https://ca2013.com/section-276-related-party/
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shall be deemed to be a related party.

Reg2 (1) (zcyir el at ed
meansa transfer of resources, services or
obligations between a listed t#y and a
related party, regardless of whether a price

i s charged and a ﬁt
related party shall be construed to include
a single transaction or a group of
transactions n a contract:

Both definitions cited aboveare not
applicable for tk units issued by mutual
funds which are listed on a recognised
stock exchange(s).

Here, it is very important to note that the
definition of related party under the LODR
Regulations ineides the definition under
bothT the Compaies Act 2013 as well as
applicable accounting standards.
Regulation 23 SEBI (LODR) Regulations,
2015 deals with RPT in case of a listed
company. As per Regulation 23(1), the
listed entity shall formulate a policgn
materiality of related party transaat®
and on dealing with rated party
transactions including clear threshold
limits duly approved by the board of
directors and such policy shall be reviewed
by the board of directors at least once
every three yearand updated accordingly.
Explanation.i Material RPT arises when
= (Transaction with Related Party during
financial year) > (10 % of the annual
consolidated turnover of the listed entity as
per its last audited financials).

Reg. 23(1A) : RPT involving penents
made to a related party with respeot
brand usage or royaltyill tested on
materiality as follows:

(Transaction with Related Party during
financial year) > (5 % of the annual
consolidated turnover of the listed entity as
per its last audited faorcials).

26

part ycommitaen sact i

Reg. 23(2)- All related party tansactions
shall requireprior approval of the audit
ono

Reg. 23(3)- Audit committee may grant
omnibus approval for related party
transactions ﬁproposed tQ be entere

b
T RO A S ety &

conditions, namely

(a)the aud committee shall lay dowthe
criteria for granting the omnibus approval
in line with the policy on related party
transactions of the listed entity and such
approval shall be applicable in respect of
transactios which are repetitive in nature;
(b)the awdlit committee shall satigfitself
regarding the need for such omnibus
approval and that such approval is in the
interest of the listed entity;

(c)the omnibus approval shall specify:
(lthe name(s) of the relatguarty, nature
of transaction, period of tnsaction,
maximum amountfaransactions that shall
be entered into,

(ilthe indicative base price / current
contracted price and the formula for
variation in the price if any; and

(ii)such other conditions as ehaudit
committee may deem fit:

Provided hat where the need for etéd
party transaction cannot be foreseen and
aforesaid details are not available, audit
committee may grant omnibus approval
for such transactions subject to their value
not exceeding mees one crore per
transaction.

(d) the adit committee shall reviewat
least on a quarterly basis, the details of
related party transactions entered into by
the listed entity pursuant to each of the
omnibus approvals given.

(e)such omnibus approvalsadhbe valid
for a period not exceeding ongear
andshall require fesh approvals after the
expiry of one year;
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As per Regulation 23(4), all material
related party transactions (except
resolution plan approved under section 31
of the Insolvency Code, sudgf to the
event being disclosed to the oemized
stock exchanges tnin one day of the
resolution plan being approved) shall
require approval of the shareholders
through resolution and no related party
shall vote to approve such resolutions
whether the mtity is a related party to the
particulartransaction or not.

Reguldgion 23 (5) provides that, the
approval(s) aforesaid shall not be required
in the following cases:

(a) transactions entered into between two
government companies (as defined under
sectin 2(45) of the Act;

(b) transactions enteteinto between a
holding @mpany and its wholly owned
subsidiary whose accounts are
consolidated with such holding company
and placed before the shareholders at the
general meeting for approval.

As per Reg 23 (9)the listed entity shall
submit within 30days from the date of
publication of its standalone and
consolidated financial results for the half
year, disclosures of related party
transactions on a consolidated basis, in the

format specified in the relevaatcounting

standards for annual results tioe stock

exchanges and plish the same on its
website.

As per Reg 27(2), the listed entity shall
submit a quarterly compliance report on
corporate governance in the format as
specified by the Board from time tone

to the recognized stock exchange(&him
fifteen days from dse of the quarter.
Details of all material transactions with
related parties shall be disclosed along
with the report.

Conclusion:
From the aforesaid, we conclude that the

RPT policiesare very crucial documents in
order for therespective functions toeb
able to manage the RPTs very effectively.
Therefore, in case of unlisted companies
also, RPT policies should be in place.
Robust system of preliminary
documentati on
character of a transaction must pet in
place. The processf reference to Audit
committee and/or Board must be
spontaneous. The Laws on this are also
quite flexible and suited with the provision
for omnibus approval, post facto
approvals, etc.

27

slengts ub st ar



|ICSI| WIRC Focus

May 2020

ANALYSIS OF RECENT AMENDMENTS TO THE PROVISIONS
RELATING TO CORPORATE SOCIAL RESPONSIBILITY UNDER
THE COMPANIES ACT, 2013

O 4

~
—
-

o

CS Nachiket S. Sohani

The concept of Corporate Sac
Responsibility
India by the Companiesdt , 2013

It should be noted that India was the first

country to make CSR expenditure
mandatory  for  certain  prescribed
companies. The Act allowed the
corporates to invest their gfits in areas
such as education, povertygender
equality, hunger and disaster

managemengs part of CSR compliance.

An overview of the applicability of CSR
under the Companies Act, 2013

1. The applicability of CSR is governed
by Section 135 of the Aceed with the
Companies (Corporate Social
Responsibility Policy) Rules 2014

( A Ru lanal Sangdule VII to the Act.

. Section 135(1) of the Act provides that
the constitution of CSR Committee
(A Commi toft é¢he o Board s
mandatory for everycompany which
sdisfies any of the following criterian
its immediately preceding irfancial
year.

i. Net worth of R&00Crore or moreor
i. Turnover of over R4,000Crore or

28

( ACSRO )morea s i

iii. Net profit exceeding Rs.5 Crore or

ntroduced i

( 3! ﬁw‘é IC§IQ Committee so constituted is
required to recommehto the Board of
that company, the CSR expditure to
be undertakenand also monitor the
CSR  expenditure incurred. The
activities which may be included by the
companies in their CSR Policies are
provided in Schedule VII.

. Section 133) requires that the
companies referred to in Section 135(1)
shal ensure that they spernt least two
percent of their average net profits
made during the three preceding
financial years, in pursuance of their
CSR Policy

. The companies are expected to give
preference tahe bbcal area and areas
around it where it opates for spending
its CSRfunds.

Recent Amendments relating to the
provisions of CSR

1. Companies (AmendmenBill, 2020

The Companies (Amendment) Act, 2020
has significantly amended the provisions
of Section 135f Companies Act, 2013.
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The said amendmenhas changed the
approachof the legislaturefrom being

recommendatory to mandatory by

introducing penal provisionfor non

complianceof CSR provisiongor the first

time.

Some of the highlights of the proposed
amendments are as follows:

Provision for seoff of excess CSR
expendture
A third proviso to Section 135(5) has

been inserted which allows the i

companieswhich hae spent any amount
in excess otheir CSR obligation for the
financial yearareallowed toséd off such
excess amount for prescribedmber of
succeeding finanal years

i. Penalty for norcompliance

Subsection (7) to Section 135 has been
inserted which provides for penalty for
nonspending of CSR expenditure by the
companies. It should be notdtht for the
first time, penalty has beemposed for
nonspending. Earlier, the companies
which did not spend their prescribed
CSR expenditure were only required to
disclose the fact in their Annual Report.
Hence, it is very clear the CSR is now
not a dsaetion of the corporates
anymore. The pemlty for non
compliance wl be levied both on the
company as well as on every offidar
default.

The penalty thais proposed tobe levied
on the company will be as follows:
(@) Twice the amount required to be
tranderred by the company to the
Fund specitd in Schedule VII or the

Unspent Corporate Social
Responsibility Account, as the case
may be; or

(b) RupeegOneCroreonly,
Whichever is less

29

The penaltythat will be levied on every
officer-in-default will beasfollows:

(&) Onetenth of the amount required t
be transferred by the sgpany to such
Fund specified in Schedule VI, or the

Unspent Corporate Social
Responsibility Account, as the case
may be or

(b) Rupees Wo Lakhonly,
Whichever is less

Exemption from corgution of CSR

Committee

Subsection Q) to Section 135 has been
inserted  which  exempts  certain
companies from constituting CSR
Committee. Companies having CSR

liability of up to Rs.50 lakhs in a yeare

exempted from constituting CSR
Committee.

. Draft Companies (Corporate Social
Responsibility Policy) Amendment
Rules, 20

The Ministry of Corporate Affairs

(AMIi nistryo) has propo

the existing Rules to be in line with
amendments made last year in the
Companies Act, 2013 The draft
Companies (Corporate Social
Responsibility  Policy)  Anendment

Rules, 2020 AiDrta CSR aituat e s 0)

anincreased involvement of the Board in
monitoring their CSR projects. The
proposed changes aim to transform the
existing lenient approach to astricter
one The Dmaft CSR Rules are placed on
the  website of the Ministry
www.mca.gov.in and are open for
comments of the public till April 20,
2020.

Some of the highlights of thBraft CSR
Rules are as follows:

Rule2(1)(c)


http://www.mca.gov.in/
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Activities which shall not be considered as
CSR activties
i. Activities undertake in pursuance of

normal course of business of the
company;

ii. Any activity undertaken the

company outside India;

by

iii. Contribution of any amount directly or
indirectly to any political partyunder
section 182 of the Act;

. Activities that significantly benefit e
employees of the company and their
families

v. It should be noted that treemount spent
by the companies towardsy activities
which would benefit its employeges
would be deemed to be@SR activity
only if the companiesnsurethat the
beneficiariesof such activities araot
be more than twentfive percent of the
companyo6s empl oyees

Rule2(1)(e) - CSR Policy
CSR Policyis:

i. A statement containing the approach
and direction given byhe board of a
company

ii. It should beas perecommendations of
its CSRCommittee

iii. It should be for  selection,
implementation and monitoring of
activities

. It should beundertaken in areas or
subjects specified in Schedule VII of
the Act

Rule 2(1)(f)- Intemational Organization

It means an orgampation notified by the

Certral Government as an international i

organization undegection 3 of the United
Nations (Privileges and immunities) Act,
1947( A UN ,Accwhioh)the provisions
of the Schedule to thgN Act apply.

30

Rule 2(1)(h) Ongoing Projects

It means a muhlyear prgect undertaken
by a company in fulfilment of its CSR
obligation having timelines not exceeding
three years excluding the financial year in
which it was commenced, and shall also
includesuch projects that were initially not
approsed as a multyear projetbut whose
duration has been extended beyond a year
by the Board based on reasonable
justification.

Rule 2(1)(i)- Public Authority

|t means OPublic Au
subclause(h) of Section (2) of Right to
Information Act, 200, which means any
authority or body or institution of self
government established or constituied

t hor

(a) by or under the Constitution;
(b) by any other law made by Parliament;

(c)by any other law made byState
Legislature;

(d) by notification issed or order made by

the @propriate Government, and
includes any
(i) body owned, controlled or

substantially financed;

(i) nonGovernment organization
substantially financed, directly or
indirectly by funds povided by the
appropriate Government.

Rule4(1)

i. The Boardshould ensire that the CSR

activities are undertaken by the company
itself or through a company established
under Section 8 of the Act or any entity
under an act of Parliament or State
Legislature.

The entities referred in (i) aboveshall
register itself with the qwgral
government for undertaking any CSR
activity by filing the eform CSR1 with
the Registrar along with prescribed fee
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V.

Rule 4Q)

International Organizations are allowed
to help orgaizations for designing,

monitoring and evalation of CSR I

projects andalso forcapacitybuilding of
companyaos

I. The companies should obtain prior

approval of the Central Government
before undertaking anyCSR spenithg
through internationadrganizatiors.

Rule 4(4) I.

The compares which are required to
underake CSR expenditure should
satisfy themselvesthat the CSR funds
have been utlized for the specified iii.
purposeonly.

I. Further, the same should be certified by

Chief Financial Officer (CFO)or the
person  responsible for  financial
management of such companies

It is important to note that the onus is
placed of the CFO but thBraft CSR
Rules are silent for those companies
which are not required to appoint a CFO
under section 203 of the Act.

Rule 51 Role of CSR Committee

A CSR Poliy of a company should jy.

formulate and recommend to the Board, an
annual action plan in pursuance of its CSR
policy, which shall include the following:

List of CSR projects or programmes that
are approved to be undaken as per
Schedule VIito the Act;

i. Manrer of execution of such pjects or

programmes mentioned ipoint no. (i)
above

Modes of utilization of funds and
implementation  schedules for the
projects or programmes;

Monitoring and reporting mechanism for
the projects or programmes;

31

Details of needrad impact assessment, if
any, undertaken by the company

Rule 71 CSR expenditure

empl oyees f

Administrative expenditure shall not be
more than 5% of the total CSR
expend@u®eR However, if the CSR
Activities are carried out b another

company, then this limit is not
applicable. If the Impact #sessment is
also conducted in a particular financial
year then the limit is increase to 10%

Surplus or unspent CSR funds shall be
transferred to Unspent CSR Account and
spentin pursuace o f companyaos
Policy and action plan.

Assets can be created amitCSR Funds
only if the assets are held by a Section 8
Company or by a public authority.
However, n respect of assets created out
of CSR funds prior to the notification of
these Draft CSR Rules, compliance
under theDraft CSR Riles should be
made within 180 days of the
notification or within 270 days based on
an extension provided by the Board for
reasonable justification. It is very clear
that all such assets should be transferred
to a Section 8 Company or a public
authoritywithin the time limits speified.

Unspent Balances of CSR funds as of the
date of notification of theDraft CSR
Rulesshall be transferred to an account
designated as
Responsibility Accontd wi t hi n
of end of financial year202021 i.e.
April 30, 2@®1. Such unspent balance
shall be spent within a period of three
financial years from the date of such
transfer i.e. three years from the date of
transfer. Further unspent balance after t
expiry of the three years prescribedlsha
be transferred to a Fdnspecified under
Schedule VII in this regard within 30
days.

30

Rule 8(3)i Impact Assessment

6Unspent

d
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Every Company incurring CSR iii. The details of the Impact Assessment of
expenditure of Rs. 5 crores or more in the CSR Projects carried out during the
three immediately precedy financial year
years shall be required todertake impact iv. Theddails of the surplus arising out of
assessmentfor its CSR projects and the CSR Projects / Programmes /
disclose the same in the Annual Report on Activities during the year
CSR. v. The details of Amount of CSR Unspent
in the prescribed format
Rule 91 Display of CSR activities on the
website Outbreak of Novel Coronavirus:
The following should be disclosed In the wake of the ongoing outbreak of
mandatorily on the website ofthe Novel Corona Virus CQOVID-19), the
company: Ministry vide its Circular datedlarch 23,
i. Composition of the CSR Commast 2020, has notié d t hat compan
ii. CSR Policy of the Conmgny, expenditure to fight the pandemic will be
iii. Projects approved by the Board on their considered valid under CSR activities. The
website for public viewing said expenditure also includes that funds

may be spent on various activities rethte
Rule 10 - National Unspent Corporate  to COVID-19 such as promotion of
Social Responsibility Fund healthcae including preventive ladthcare

and sanitation, and disaster management.

The companies whose CSR funds remain
unspent, shuld mandatorily transfer the Conclusion:
same to National Unspent Corporate
Sodal Responsibility Fundlestablished by
the Central Government for the purpose of
Section 135(5) and Section 135(6).

Thus, from the above analysis, we can
conclude that CSR has become an integral
part of the corporate culture in India. Over
the years,huge CSR contributions have
: . N beenmadein various forms radting in
'?%Se(:loiglrlgvlvritngh ea q diﬁo??or;[rﬁosrn?ation avqilability of funds for variops social
should be provided under the head prolects'.The cor.porateslavereallsed that
6AnnRedort on Catchac talon\g wi h creation of wealth, they are .also
f or ms réspé)ﬁ& & Sowatds w Ifare of society.
part of the BoapdagQREBrSotates are rel
: : porates are reluctant to
Name of Directors nominated for CSR contibute towards CSR. Hencas we are
Committee, their DIN, number of moving _towards the- age of good
gquer?r':g]gt?]e o;eafsﬁumcé)zrprg;tt(:r?eegﬁglgi governance, the corporates are expected to
attended byhe Di’rector fulfil their CSR commitments. Therefore,
for the first time since the inception of

The details of the welnk where h | oris : h
Composition of CSR aamittee, CSR CSR, t ie penal prasions are stricter than
' the earlier provi®ns.

Policy and CSR projects approved by
the board is disclosed on the website of
the company

We can say that énGovernment is aiming
to transform theoncept of CSRnto CSC
i.e. Corporate Social Culture.

32
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ELEMENTS AND PROCESS OF FORENSIC AUDIT FOR
CORPORATE

|
CS Rupal Patel

Practising Company Secretary,
Ahmedabad

What is forensic Audit: questions and takes up an important role in
both public and private orgaations,
Forensic audit is the process used to especially in India. Financial forensic
examine an individual's or a company's engagements are conducted ordter
financial information for use as evidence allegations of misconduct. The pugaoof
in court. It helps to detect diversion of the examination unddorensic audit is to
funds, wilful defaults and window resolve specific allegations based on
dressing of financial statementsinancial financial evidence and its deep impact
forensic is the application of financial over public interest at large. It is a more
principles and theories to facts or proactive, skeptical approach in
hypotheses at issue in a legal dispute and examinatim of books of accounts and

consist of two primary fctions: records with no assumption of
management ntegrity and shows less
1. Litigation  Advisory Services whit concernfor the arithmetical accuracy but
recognizes the role oh¢ financial forensic keen in exposing any possibility of fraud.

professional as an expert or consultant.
2. Investigative services, which make use of Necessity under law and regulatory
[ K i

the financi al fOrens'stanceonforensicaudit' I 1's
and may or may not lead to courtroom ’
testi A L : ,
estimony The forensic adit is a skill which can be
A forensic audit, also knowas forensic developeq by raining, practe, _updatng
accounting, rers to the application of and reading. Forensic professmnal_has to
accounting methods for detection and |0°k. beyond surface i.e. on reality Of.
gathering evidence of frauds business. The reader can understand it
embezzlement, or any other such whité better if the most practical and famous
collar  crime ’Iike misappropriation  of usage of forensm auds mentioned herein
funds/assets, frdulent financial under various laws:
reporting, corruptions, ribery. It is the . . L
applicaton of accounting skills to legal GFOW'”Q cybercrimes andriancial frauds,_
failure of regulators to track the security
scams | i ke fASapmpanmo sca

! Forensic Accounting and FrauBixamination by the need of forensic audit. The Reserve
Mary-Jo Kranacher, Richard Riley, Joseph T Wells
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Bank of India has made forensic audit
mandatoy for large advances and
restructuring of accounts. The
Enforcement Directorate (ED) and the
Serious Fraud Investigation Office (SFIO)
have underscored the need for forensic
audit following the rise in money
laundering and wWiful default cases that
are paguing the banking system. Further,
the amnendment of Benami Transamts
(Prohibition) Act increases the importance
of forensic audit in the country's fight
against financial offenders.

Section 3of the Prevention of Money
Laundering Act, 2002 defines the
offence of money laundering as the
involvement of a person in arprocess or
activity connected with the proceeds of
crime and projecting it as untainted
property, where the scope of integrating
forensic audits can be clearly seen.
Placement of fund (cluding cash),
structuring and layering, fegration and
finally carrying such fund to tax haven
foreign countries have been checked
through forensic audit process.

The Reserve Bank of India (RBI) vide
notification number RBI/DBS/20147/28,
DBS.CO.CFMCBC.N0.1/23.04.001/2016
-17 dated July 01, 2® containing Master
Directions on Fraud$ Classification and
Reporting by commercial banks and select
Financi al
operationalzted aCentral Fraud Registry
(CFR) based on the Fraud Monitoring
Reurns, , for which banks have been given
access through uséfs ard password.
CFR is a wekbased and searchable
database.

CFR was launched to monitor digital
payments related frauds on a reale
basis with periodic aggregated data of
risks associatewith individual payments
operators in a id to improve customer
corfidence in these channels. The RBI also
directed a seltonducted forensic audit for

34

| nsti t utchange

top 12 defaulters, on top of the audits done

by the Banks, 6to know
followed establised practices and
processes while sanctiogin t hose | oan

Under thesame notification, the RBI has
also mentioned Early Warning Signals,
that is, the list of alarming transactions
which, inter alia, include default in
undisputed payment to the statuttdies
as declared in the Annual Report,
bouncing of high value cheeg, frequent
change in the scope of the project to be
undertaken by the borrower, foreign bills
remaining outstanding with the bank for a
long time and tendency for bills to remain
overdie, high value RTGS payment to
unrelated pares, heavy cash withdrawa

in loan accounts, neproduction of
original bills for verification upon request,
significant movements in inventory,
disproportionately  differing  vistvis
change in the turnover, sificant
movements in receivables,
dispropotionately  differing  visavis

change in the turnover and/or increase in
ageing of the receivables, disproportionate
change in other current assets, significant
increase in working capital borrowing as
percentage foturnover, increase in Fixed
Assets, withat corresponding increase
long term sources (when project is
implemented), increase in borrowings,
despite huge cash and cash equivalents in
the borrower's balance sheet, frequent
in accounting periodand/or
accounting policies, costing of thpgoject
which is in wide 'ariance with standard
cost of installation of the project, claims
not acknowledged as debt high,
substantial increase in unbilled revenue
year after year, large number of
transactions vt inter-connected
companies and large otdaading from
such compani& substantial related party
transactions, material discrepancies in the
annual report, significant inconsistencies
within the annual report (between various
sections), poor disclosure ahaterially
adverse information and no qiflation
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by the statutoryauditors, raid by Income
tax /sales tax/ central excise duty officials,
significant reduction in the stake of
promoter /director or increase in the
encumbered shares of promoter/directo
resignation of the key personnel and
frequent changes in the marmagent.

Sections 210 of the Companies Act,
2013 empowers the Central Government
to investigate into the affairs of companies.
Based ont h e Regi strar
inquiry report, the ingdigation can be
initiated under Section 12(1) of the
Companies A¢t2013 which becomes base
of forensic audit by the concerned
regulators to unveil potential fraud.

The Insolvency and Bankruptcy Code
2016 (61 BCO6 og enagtedh e
seeking to dal with insolvency and
liquidation proceedigs in a time bound
and eficient manner in order to maximize
value of assets and enhance investor
confidence by providing an efficient
framework to deal with business failures.
Under the Code, the key driver offiet
insolvency resolution process would be
insolvency professionalsR$) who would
have a multifaceted role and various
responsibilities in  the proceedings.
Considering the fact that the IBC contains
provisions on avoidance transactions,
fraudulent or wrogful trading, and
protecting business valueduring the
insolvency peod, IPs would be expected
to unearth and report transactions of
guestionable nature. Therefore, they have
to be equipped with forensic skills for
forensic review of claims and adjudiaati
(Section 18 and 35), to determine
autheticity of proofs, liquidaion analysis
and support (Section 59), monitoring fund
distribution in compliance with the Code
(Section 18) i.e. verification of asset
ownership either through enquiries or
documented adence, family tree/layering
of disclosed/andisclosed entities and
structures to  understand  potential

35

corporate ownership, proof of ultimate
beneficial ownership trail, or evidence that
assets represent proceeds of a fraud or
other crime. Sections 43 to %hd Section

66 of the Code stipulate thaPs or
liquidators have tofile avoidance of

specified transactions with the
adjudicating authority, including
transactions which are preferential,

undervalued and/or extortionate in nature,
and fraudulent or wragful transactions

o darriedC oun pvhn aneisténto defraud

creditors wihin a period of two years
preceding the insolvency commencement
date in which forensic methodologies such
as data analytics, document review, market
intelligence, etc., have to be appli¢d
investigate such transactions and cartdu
background checks ondtlentities involved
toC dhee 6identify any undisclosed
relationship with the corporate debtor.

Section 11C of the SEBI Act, 1992
empowers the Securities and Exchange
Board of India (SEBI}o direct any person
to investigate the &dirs of intermediaries
or brokers associated with the securities
market whose transactions in securities are
being dealt with in a manner detrimental to
the investors or the securities market. The
Capital Market Regulator has been
exercising this power gailarly in order to
curb/gpevent fraudsters in the capital

mar ket . Ponzi [/ Py-rami d
ball o mo d e | schemes, [
stock market, unethical circulation of

funds, round trip trade and swapse ar

major fraudsters area requiring
interventon of the Capital Market
Regulator. In the vyear 2017SEBI

forwardeda list of 331 shell companies as
identified by Ministry of Corporate Affairs
(MCA) and directed the Stock Exchanges
to identify the companiesisted on their
trading platform and initi@ surveillance
measures ike restrictions on trading of
shares of all these companies. Stock
Exchanges also had initiated a process of
verifying the credentials / fundamentals of
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such companies by appointing an
independent auditor to conduct forensic
audt of these companies.

Sedion 33 of thelnsurance Act, 1938-
empowers the Insurance Regulatory and
Development Authority of India (IRDA) to
direct any person (Investigating Authority)
to investigate the affairsf any insurer. In
order to investigate iotthe intension of
claimart in case of false claim possibility,
the scope of provisions of section 33 has
been increased and w#d by all the
insurance companies widely. Maximum
frauds committed in the generalsurance
sector are of the nature of fdisation of
the documents, like medical bills /
certificates, driving license, FIR which are
actually a government document.
Fraudsters do not even fear of forging such
documents. Claims fraud is one of the
bigges fraud risks facing by the insurance
companies. A fraudulent claimjnflated
claims carried out with the involvement of
any or all of surveyors, intermediaries,
customers and employees are required to
be investigated in detail on the ground to
confirm fads, check for evidence, identify
the modusoperandi and fix responsiiy
which is possible only through forensic
audit.

It is pertinent to note that internal and
statutory audit can surely detect what has
been happening in the orgaaiions but
they ae hardly in a position to initiate
proper a&tion in proper time everafter
strict amendments in Securities and
Exchange Board of India (Listing
Obligations and Disclosure Requirements),
2015 and Companies Act, 2013 pertaining
to the appointment, resignatiof auditors
and audit process. The dayeeanot far
when, just likeforeign countries, it will
become a corporate practice to hire
forensic auditor for carrying out audit for
either for proactive fraud checkups or
certain specific purpose to achieve bett
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and transparent corporate governance
practice in the orgamation.

Provisions of section 45 and 47 loidian
Evidence Act, 1872 also support the
report of Forensic Auditors.

Matters to be sought under Forensic
Audit from Companies

Generally, forens audit is ordered by a
regulatory body upn strong apprehension
(based on prima facie evidence) of
diversion of funds and for detection and
gathering evidence of frauds,
embezzlement, or any other such white
collar crime. Hence, object of the Forensic
Auditor shall be based on the order passed
by a regulatory body underhich her/his
appointment is done.

The forensic auditors are required to
examine financial statements, books of
accounts and records with supporting
documents like -gvay bills, tax retuns
inventory statement, long term contsct
creditors and debtors onfirmations,
detailed capital workn-progress accounts,
all  registrations, licences, policies
including whistleb | ower s 6
organkations, cookigar reserves and
earning maagement, payroll registers,
credit rating fle, internal auditors rept
with  observations, minutes  books,
statutory registers, criminal and civil court
files, property ownership records, transfer
of property ownership records, counter
folios of slip booksand cheque books etc.
which revealed thendicia of fraud and/or
the motivations of the parties under
review. These documents and information
in these documents would aid forensic
auditors to know the legal ramifications of
evidence and development of ahaof
custody over documents, for exampie,
relative of the Managm Director has been
charging amount from suppliers without
delivering any services / without any
competitiveness, in the form of

policy
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commission or salary, detailed audit might
be initiated. Tme, frequency, places,

amount, parties ofunusual transactions

and/a related party transactions are factors
to be considered during forensic audit.
Ineffective internal control system of the
organkations also attracts fraudsters.

In order to test thveracity of allegations,
the forensic autbrs also resort to th@ol
of Ainterviewo
obtaining relevant information about the
matter from those with knowledge of it.
Low employee morale, lack of motivation,
job satisfaction level corporate culture
from top to bottom leveof management
are indiret measurement detecting fraud
elements during forensic audit.

Company Secretary and Forensic Audit
Forensic aud# are currently widely used

tools to detect fraud and currently inegr
demand, with the public need for hongst

May 2020
fairness and transpam@n in reporting
increasing exponentially. Company

Secretary acting as Corporate Compliance
Manager, should get acquainted with the
practical nuances of forensic audit. The
role of CompanySecretary becomes wider
and important dung forensic audit.
CompanySecretary may assist a forensic
audit through either consultant / advisory
firm or investigator firm. In every audit,

w h i ¢ hthe iexercis¢ of grofegsiomakeptisigmis o f

paramount. Professionakepticism is an
attitude that includes a gstioning mind
and criticd assessment of audit evidence
Due professional care is to be exercised in
planning, collecting data, gathering
authentic information, performance of the
audit and preparation of the pat for
which auditors should neither asse that
management is dislmest nor assume
unquestioned honesty. Company Secretary
have the opportunity for entry and growth
in the emerging field of forensic audit.
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CORPROATE SOCIAL RESPONSIBILITY - NEW REFORMS

CS Saudhamini lyengar,
Practising Company Secretary,
Mumbai

0Corporate Soci al
well-known concept as of today. Various
Companies who areoh mandated under
the Companies Act 2013 @arRules made
thereunder tocarry out Corporate Social
Responsibility Activities are also engaging
in providing services to promote the
interests of society at large.

There have been various initiatives or
reforms introduced by the Ministry of
Corporate Afairs (MCA) in the area of
Corporate Social Responsibility (CSR).

In this article, we would primarily focus
on the changes or reforms introduced by
the MCA with respect to the provisions of
CSR.

1. Companies Amendmat Bill 2020.
The Bill seeks to amend thelliowing sub
sections of 8ction 135 providing for
Corporate Social Responsibility:

x  Subsection (5)ists down the amount to be
spent for CSR activities in accordance with
the CSR Policy duly approved by the
Board.

The Companies Amendment Bill 2020 I§Bil
proposes to insert arpviso after the already
existing second proviswhich provides that
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R evisere @ re@mpabyi hlasi speptéan amaimt

a
excess of the amount required to be spent by it
under the provisions of this g&m; it canset

off the excess amount spesit against the
requirem@t to spendunder this suksection

for such number of succeeding financial years
and in such manner, as may be prescribed.

x Subsection (7) which is a penalizing
section is proposed toelsubstituted by a
new subsection (7) whibh provides for
penalty tobe paid by a company and by its
officer in default, in case of contravention
of provisions of section 135.

U In case of a company that has not complied
with the provisions of subection §) & (6)
of Section 135, such a company IsHze
liable to pay a petiy

9 twice the amount required to be transferred
by the Company to the Fund specified in
Schedule VII or the Unspent Corporate
Social Responsibility Account, as the case
may be

OR
M Rs. 1Crore, whichever is less
AND

U Every officer of the Company who imi
default for nomcompliance of the
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provisions of suksection (5) & (6) of
Section 135 shall be liable to a penalty of

1 onetenth of the amount required to be
transferredby the companyo such Fund
specified in Schedule VII, dhe Unspent
Corporate Sodl Responsibility Account,
as the case may 2R

T Rs. 2 Lakhs, whichever is less

x A new subsectionnamely subsection (8)
is proposed to be inserted after the existing
subsection (7) with provides for the nen
requirement of caostituting the CSR
Committee as per subection (1) of
Section 135. As per this new sabction,
where theamount to be spent by a company
under the CSR policy does not exceed Rs.
50 Lakhs such a companis not rejuired
to form CSR Committee as mandatedarn
subsection (1) Instead the functions of the
CSR Committee shall be discharged by the
Board of Directors.

2. Inclusion of spending CSR Funds for
Novel Corona Virus (COVID- 19) as
Eligible CSR Activity

x Contibution toPM CARES Fund shall be
consideed as aneligible CSR actiity
under item no. (viii) of the Schedule VII of
Companies Act, 2013, vide the clarification
issued by the MCA dated March 28, 2020.

x The MCA has, vide circular dated March
23, 2020, cldfied that any CSR activity of
the Company engaged in providing
hedthcare, including preventive healthcare
and sanitation and disaster management
activities relating to the Novel Corona
Virus (COVID- 19) under items (i) and (ix)
of Schedule VII shall beonsidered as an
eligible CSR Activity.

3. Changes to Schedule VI

The MCA has, vide its notification dated
October 11, 2019, substituted the existing
item (ix) with the following items and
entries:
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A(i x) Contribution t
the Cemtal Government or State

Government or any gency or Public
Sector Unertaking of Central
Government or State Government, and
contributions to public funded
Universities, Indian Institute  of
Technology (lITs), National Laboratories
and Autonomous Bodies {(aslished
under the auspices of Indian Cauinof
Agricultural Reseath (ICAR), Indian
Council of Medical Research (ICMR),
Council of Scientific and Industrial
Research (CSIR), Department of Atomic
Energy (DAE), Defence Research and
Development Organisatio (DRDO),
Department of Science and Teclogy
(DST), Ministry of Eletronics and
Information Technology engaged in
conducting  research in  science,
technology, engineering and medicine
aimed at promoting  Sustainable
Devel opment Goal s

Conclusion

From the time CSR has become
mandatory uoder the Companies Act
2013, it has been observed that CSR
awareness and CSR consciousness has
grown dramatically among large and
mediumsized companies, who now look
at CSR to build a strategic fit with the
commuity and environment in which
they operate.

The MCA had constitutec HighLevel
Committee on CSR in 2018 to review the
existing framework and to recommend a
roadmap for developing a robust and
coherent policy on CSR.

From the recent changes that hdsleen
place in the area of CSR, we can sagt
measures have beerkéa to reconcile the
stakehol der so

concern

(SDGs)

w
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interest and to maximize the potential for
social development through CSR.

40



|ICSI| WIRC Focus

May 2020

CS Tanmoy Elnerjeee,
Vice President-Capital Square Advisors Private Ltd

Buy back of shares are known as stock
repurchase or share repurchase.
company buys back, it reduces its
outstandng shares in the market, which
may improvethe earnings per equity ate
and return on net worth and company
becomes more financially attractive.
Companies may reorganize their capital
structure through buyback of shares.

Regulatory Framework:

The appicable act, regulation of share

buyback ares follows

U SEBI  (Buyback of
Regulations, 2018

U SEBI (SAST) Regulations, 2011

SEBI (PIT) Regulations, 2015

U Securities Contracts (Regulation) Act,
1956

U SEBI  (Listing Obligation and
Disclosure Requiremén Regulations
2015

U Companies Act, 2013

Securities)

c:

Why companies go for Buyback

U It enables a company to achieve its
desired capital structure more quickly
or facilitate a major restructuring and
avert a hostile takeover bid by reducing
the number of shares in cilation.

41

When a

U Shareholders have a choice of diug
whether or not to regve the payout by
selling or holding their stake.

U Buyback brings down the number of
shares and it has a positive impact on
Return on Capital Employed (ROCE),
Return on Net Worth (RONWReturn
on Equity (ROE) and as well as Eang
Per Share (EPS) of ti@ompany.

U It helps to boost the stock price of the
company. If management feels that its
share price is undervalued, then they
can opt for buyback to increase the
share prices. Currentijue to Covid19,
some companies are comimgit with
Buyback Offers.Since March 15, 2020
up till May 10, 2020, following
companies came out with the buyback
offers:
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U Equity Shares should be fully paigh
Sr No | Name of the Companies Approved on | Size (in crore)
1 Sun Pharmaceutical Indugs Ltd 17-03-2020 | 1,700.00
2 Emami Ltd 19-03-2020 | 200.00
3 Motilal Oswal Financial Service 21-03-2020 | 150.00
Limited
4 Ramkrishna Forgings Limited 21-03-2020 | 40.00
5 Dalmia Bharat Ltd 21-03-2020 | 500.00
6 Sterlite Technologies Ltd 24-03-2020 | 145.00
7 Delta Corp Ltd 28032020 | 125.00
8 Coral India Finance andousing Limited| 28-03-2020 | 21.80
9 Polyplex Corporation Ltd 09-04-2020 |54.81
10 Onmobile Global Ltd 09-04-2020 |54.10
11 JK Paper Ltd 28-04-2020 | 100.00

U Buyback can provide an aitidnal exit
route to shareholders when st®m are
undervalued or arehinly traded.

U Buyback is an option to consolidate stake
of promoter without any investment of
promoter and open offer as per SEBI
(SAST) 2011 may be exempted if
conditions of Takeover &ulation are
complied with.

U Buyback may b the option for divestmén
of stake. For example, Government may
plan to opt for the buyback route. In
financial year 20189, Nalco, Coal India
and NMDC opted for the buyback route.

U When there is surplus castpmpany may
go for Buyback and no capitakgenditure
plans, companynay announce buyback.

Sources of Buyback
The sources of buying back of shares or
other specified securities by a company are
- Free Reserves;
- Securities Premium Account; or
- Proceeds ofany shares or other
specified securities.
But no buy back of any sines or securities

shall be made out of the proceeds of an
earlier issue of the same kind of shares of
same kind of securities.

Conditions of Buyback
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Post Buyback Debt Equity Ratio of
the @mpany cannot exceed 2The
equity for this purpose has to be
reckoned as paid up capital and free
reserves.

Promoters/Promoter Group shall not
deal in securities of Company while
Buyback is open.

The maximumimit of buy back shall
be 25% or less of thaggregate paid
up-capitd and free reserves based on
both standalone and consolidated
financial statements of the company.
In respect buyback of equity shares in
financial year, 25% of the paigp
equity sharecgpital in that financial
year shall be caidered.

In case of buybdcfrom open market,
then up to 15% of total paidp capital

& Free Reserves can be utilized/
available for the buyback. Thus, if
buyback is more than 15% of the net
worth, it is mandatory for the
company to undertake buyback
through Tender Offer only.

The companies shall not raise further
capital for a period of one year from
the expiry of buyback period.
However, due to Covid 19, SEBI has
decided to temporarily relax the
period of restgtion. SEBI reduces the



time gap between lyback and capital
raisingfrom 12 months to 6 months.

Permissible limit of Buyback

Up to 10% of] Through
Paidup  Capitall Resolution
and Free Reserve

Board

Above 10% but ug Shareholders
to 25% of Paielp | Resolution
Capital and Freq¢ PostdBallot
Re®res

through

Method  of
Companies:
Buybacks are carried out in following
ways:

a. from the existing shareholders or other
specified securities holders on a
proportionate basis through the tender
offer

Buyback for Listed

b. from the open market through
- Book Building
- Stock exchange
- from odd lots holders

Tender offer:

U A company may bwpack its shares
or other specified securities from its
existing securities holders on a
proportionate basis

U Tender Offer is a route throhgvhich
Promoters can also participate imet
Buyback Offer.

U0 Settlemat Mechanism through Stock
Exchange is followed for acquisition
of shares and tender shares shall
subject to Securities Transaction tax
(STT).

U 15.00% of the offer size shall be
reserved dr small shareholders.

U Shareholders as peecord date are
invited to tender the shares for
buyback of shares by the Company.
Promoters and all other shareholders
can participate.
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Under the tender offer, shares are
bought back at a fixed price, which is
generally at a premium to the Current
Market Price (CMP) ie. CMP +
Premium

Offer opens for less time.

If buyback is more than 15% of the
net worth, it is mandatory for the

Company to undertake buyback
through Tender Offer only.

Open Market:

U Company bys share from the
secondary market. Prige based on
the prevailig market price but subject
to maximum price.

U Promoters cannot participate in Buy
Back.

0 All shareholders can participate
without any entitlement.

0 Company can place bids on daily
basis teaaquire the shares.

0 If company fails to rach 50% target,

then the eount equal to 2.5 % on the
funds lying in the escrow account
shall be forfeited.

Pricing of Buyback:

As SEBI and Companies Act are silent
about the pricing of buyback, the pricing
of buyback is decided by the Company in
consultéion with the Merchant Bdeer.

i

c:

Exemption of

In Tender Offer, Price is to be fixed at
a premium over CMP.

In Open Market, price is based on the
prevailing market price. The Company
has to specify the maximum price for
bid.

SEBI Takeover

Regulation
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If any acquirer holds more tha25% and mainly tageted at consolidation of
pursuant to the buyback, shareholding of pr omot er sé st acks- ABB
the acquirer increases by more than 5% in back announcement in 2010 after a dismal
a financial vyearj.e., beyond the financial performance in the previous year
permissible creeping acquisition limit of  in order to increase the stack of 8siss
5%, the acquirer an get an exemption Parent company. Hindustan Unileverdea
from making an open ddf, subject to a buyback through th@pen market route
fulfillment of the following conditions: in 2010 primarily to return its free cash

flow to shareholders and thereby
1 Such acquirer does not vote in favour of  consolidate the stake of its parent company

the resolution authorizing the binack from 52% to 53%. The company was
of securities under section 68 of the generating freeash flow in excess of Rs
Companies Act, 2013; 2000 crore at thatme.

T In the case of ashar ehol der so
resolution, voting is by wapf a postal Taxation Aspect onBuyback of Equity
ballot; SharesRecent Amendments

1 where a resolution of shareholders is Earlier Section 115QA of the Income Tax

not required for the buback, such Act were initially applicable only to

Zharetholder, n thhls' tcapaflté/d_asta unlisted companies. However, vide the
irector, or any other interested director - oo (No. 2) Act, 2019,Listed

has not voted in favour of the resolution
of the board of directors of the target
company authorizing the bulyack of
securities under section 68 of the
Companies Act, 2013

¢ In case the aforesaid conditions are not
fulfilled, the acquirer may, within 90 llustration:

days from the FIate of closure Of. the puy Issue Price of Shares in IPO subscribed by
back reduce his stake so that his voting Individual: Rs 100

rights fall below the thresholdvhich The shareholders bought at 880

the obligation to make an open offer Buyback Price of samghares: 5 0 0
would be attracted. '

companies to pay an additional tex20%

in case of a shareugback, as is the case
currently for unlisted companies. Buy
Back gains will now be exempted in the
hands of shareholders.

As per Section 115QA, tax is payable on

Buy Back and Delisting Rs 400 (Rs 500Rs 100).

After the delisting guidelines were issued Thus, Tax payable by Company on

in 2003, companies were not allowed to Buy bacKk: Rs(400*20%) i
delist pursuantto a buyback offer. In

later years, bupacks by MNCs were
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Burhanuddin Dohadwala
Company Secretary, Mumbai

Manoj Kumar Tiwari
Company Secretary, i¥nbai

Introduction

The requirement of Companies (Auditor's
Report) Ordef 6 C A Ra@&Upplemental
to the existing provisions of section 143 of
the Companies Act, 2013 6t he
2018éparding the
Central Governmerjt 6 C Groejercise of
the powers conferred, under section 143
(11) of the Act, 2013, has issued the
CARO, 2020 in supersession of the
CARO, 2016. CARO contains certain
matters on which the auditors of the
company (except of those categories of
companies which are spgcally
exempted under the Order) have to make a
statement in their audit report.

Timeline of CAROs

Fol l ng
by CG:

O Wi erstwhil e

1. CARO, 2003 w.e.f 12"June, 2003

2. by virtue of power conferred by

3. section 227 (4A) of the Companies
Act, 1956;

4. CARO, 2018 w.e.f 10" April, 2015
by virtue of power conferred
by section 143 (11) of the Act, 2013;

2

http://www.mca.gov.in/Ministry/notification/Notifi
cations 2003/noti 12062003 4808&%29.html
3

http://www.mca.gov.in/Ministry/pdf/Companies A
uditors Report Order 2015.pdf
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CAROO s

5. CARO, 2018 w.e.f 29" March, 2016
by virtue of power conferred by
section 143 (11) of the Act, 2013;

Subsequently, the CG, after consultation
with the National Financial Reporting
Authorlty constituted under section 132 of
A théd Act, 2013 came up with CARO, 2620
tor6s report. The
In this article we have provided highlights
of new statements introduced in CARO
2020 along with our remarks on the same.
(Words highlightd in bold are additions
made in CARO, 2020)

were issued

4

http://www.mca.gov.in/Ministry/pdf/CoOrder 300

32016.pdf
5

http://www.mca.gov.in/Ministry/pdf/Orders 25022

020.pdf
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Brief Comparison between CARO 2020 & CARO 2016

Particulars CARO 2020 CARO 2016 | Remarks
Matters to be
included in
Audi tor 6s
Report
(Report)
Reporting on|i. Whether the ampany is| Similar The term fixed assets ha
maintaining maintaining proper recorg statement now been spelled out t
& verification showing full particulars include property, plant
of assets including quantitative and equipments.
details and situation of The f ¢ idi
Property, Plant  and e format for providing
Equipment: detalls_of all |mm0\_/able
properties not held in th
ii. Whether the company is name of the company hg
maintaining proper been specified to includ
records  showing  full information to specifically,

particulars of intangible
assets;

Whether the titledeeds of
all the immovable
propertiesdisclosed in the
financial statements ai
held in the name of th
company, if not, provide
the details thereof in the
format prescribed format

Whether the company has
revalued its Property,
Plant and Equipment
(including Right of Use
assets) or intangible asset|
or both during the year,
whether the revaluation is
based on the valuation by
a Registered Valuer;
specify the amount of
change, if change is 109
or more in the aggregate
of the net carrying value
of each clas of Property,
Plant and Equipment or
intangible assets;

Whether any proceedings

identify such property.

Other details such
revaluation of tangible g
intangible assets of th
company if done, also t
be included in the Repo

along with the
proceedings if any
initiated  or  pending

against the company und
the Benani Transactiong
(Prohibition) Act.
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Remarks

CARO 2020
have been initiated or are
pending against  the

company for holding any
benami property , if so,
whether the company has
appropriately  disclosed
the details in its financial
statements;

CARO 2016

Physical
Verification
and
maintenance
of records of
Inventories

Whether physical
verification of inventory ha:
been conducted é
reasonable intervals by tt
management and whethg
in the opinion of the
auditor, the cowage and
procedure of suc
verification by the
management is appropriat
whether any discrepancies
of 10% or more in the
aggregate for each class g
inventory were noticed
and if so, whether they
have been properly dealt
with in the books of
account;

Whether during any point
of time of the year, the

company has beer
sanctioned working
capital limits in excess of
five crore rupees, in

aggregate, from financial
institutions on the basis of
security of current assets;
whether the quarterly
returns or statemerts filed
by the company with such
financial institutions are
in agreement with the
books of account of the

Similar
statement

1 Details with respect to th
method of dealing with

divergence of 10% o
more in the physica
verification of the
inventory.

1 Details of working capita

limits in excess of Rs.
crores received
banks or

loan.

fron
financia
institutions and the returr
and statements filed by tk
company pursuant to su(

Company, if not, give

details.
Reporting on| i. Whether during the year th Similar 1 CARO, 2020 prescribe
repayment of company has mad statement giving details of loans
loans granted investments in, provide guarantee or  securit
by/investment any guarantee or security provided to subsidiaries
made the granted any loans ¢ joint ventures an(
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Remarks

Company

a. whethe during the year th

. Whether

. Whether the company hq

advances in the nature
loans, secured or unsecuré
to companies, firms, LLP g
any other patrties, if so:

company has provided loa
or provided advances in tt
nature of loans, or stoo
guarantee, or  provide

security to any other entit the year needs to L
not applicable to companié disclosed.
whose principal business is ! Also, information with

give loans, if so, indicate
1 The aggregate amount
during the year, an
balance outstanding at tf
balance sheet date wi
respect to such loans
advances and guarante
or security to subsidiarie
joint ventures ang
associates and others;
any loan @
advances in the nature of lo
graned which has fallen du
during the year, has be¢
renewed or extended or fre
loans granted to settle tk
overdues of existing loarn
given to the same parties, t
company is required to
specify the details of suc
renewal or extension. Nof
applicable to companies
whose principal business is
give loans;

granted any loans ¢
advances in the nature
loans either repayable ¢
demand or without specifyin
any terms or period G
repayment, if so, specify th
detailsas prescribed.

CARO 2016

associates of the compa
and also to companie
other than the companié
mentioned above.
1 Details of new loans
granted or enewed tg
settle the previous grante
loans and the quantum
such loans granted durir

respect to any loan ¢
advances granted witho
specifying any terms g
repayment or period ¢
repayment needsot be
disclosed along with th
percentage which sug
loans forms in the totg
loans of the company.

Acceptance of

In  respect of deposit

Similar

Under the erstwhile CARQC

2016 there was no stateme
w.r.t deemed deposits.

deposit accepted by the company | statement
amounts which are deemed tc

be deposits, whether directives
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Remarks

issued by RBI and provisons
of the Act has been followed.

CARO 2016

transaction

recorded in the books of accol
have been surrendered

disclosel as income during th
year in the tax assessme
under the Income Tax Act if s
whether the previousl|
unrecorded income has be
properly recorded in the bool
of account during the year.

Payment of| Whether the company | Similar Since, the GST Act ha
applicable regular in depositing undisputg statement already come into force w.e
taxes statutory dues includingsoods 15t July, 2017, the same is ng

and Services Tax. covered under CARO, 2020.
Unrecorded Whether any transactions n No such| Newly Inserted

statement

Defaulted in
repayment of
dues

I. Whether the company hg
defaulted in repayment ¢
loans or other borrowings (¢
in the payment of interes
thereon to any lender, if ye
the period and the amount
default to be reporteds per
the prescribed format.

ii. Whether the company is &
declared wiful defaulter by
any financial institution or
other lender;
Whether term loans were
applied for the purpose for
which the loans were
obtained; if not, details of
same to be provided
Whether funds raised on
short term basis have beer
utilised for long term
purposes, if yes, the nature
and amount to be
indicated;

Whether the company has

taken any funds from any

entity or person on account
of or to meet the obligations
of its subsidiaries,
associates or joint ventures
if so, details thereof with
nature of such transactions
and the amount in each

Similar

statement

1 CARO, 2020 prescribe
the format for disclosing
the details of default if an
in repayment of loans ¢
borrowings, if any.

1 If the company has beg
declared wilful defaulter
by any bank or finanal
institution, the same neeg
to be reported unde
CARO, 2020.

1 Information with respec
to usage of the th
amounts received by wa
of loans also to b
reported by the auditor i
his Report.

1 Loans taken to mee
certain  obligations o
subsidiaries, joint entures
and associates along wi
pledge if any on the
securities of the
subsidiaries, joint ventur
or associates needs to
reported by the auditor.
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Particulars

CARO 2020
case;
Whether the company has
raised loans during the year
on the pledge of securitieg
held in its subsidiaries, joint

ventures or associate
companies, if so, give
details thereof and also

report if the company has
defaulted in repayment of
such loans raised,;

CARO 2016

Remarks

Reporting of | i. Whether any report under | Similar 1 Under CARO, 2020, th
Fraud section 143(12) of the Ac] statement frauds specifically
has been filed by the reported by the auditor t
auditors; the CG needs to b
ii. Whether the auditor has disclosed.
considered whistleblower Y Under CARO, 2020, th
complaints, if any, received audibr is now also
during the year by the required to update on th
company, status of the whistle
blower complaints
received by the company
Compliances | i. Whether there has beern Similar Under QARO, 2020 the
w.r.t Nidhi any default in payment of| statement defaults in payment of intere
Company interest on deposits or on deposit orrepaymentby
repayment thereof Nidhi Company is now
included. (Applicable only to
a Nidhi Company)
Internal I. Whether the company has | No such| The purpose of internal aug
Audit internal audit systen statement is to identify that whether th
commensurate with the si: compliance system i
and nature of its busass; adequate commensurate w
ii. Whether the reports of th the sizeof the company. Th
Internal Auditors for the Act, 2013 mandates th
period under audit wer directors to report the san
considered by the statuto under D
auditor; Responsibility Statement.
Erstwhile CARO, 2003 had {
statement w.r.t Internal Aud
system by the company ol
whom section 138 of Act
2013 was applicable. Th
same isnow covered unde
CARO, 2020.
Managerial No such statement Statemenbon | Deleted under CARO, 2020.
Remuneration managerial
remuneration
Registration Whether the company hg Similar Under CARO, 2020 certai
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Particulars CARO 2020 CARO 2016 Remarks
with Reserve| conducted any NoBanking| statement additions with respect t
Bank of India | Financial or Housing Finang NBFCs, HFCs and CICs a
activities  without a valig made viz:
Certificate of Registration fron 1 If any company ha
the RBI as per the RBI Ac conducted any financia
1934, activity without a valid
certificate of registratior
Whether the company is a Co from the regulatory body;
Investment Company as defin  Whether the company
in the regulations made by tl defined asCIC and the
RBI, if so, whether it continug number of CICs in itg
to fulfil the criteria of a CIC. group.
Losses Whether the company hi No such| Newly insrted statemer
incurred by | incurred cash losses in tl statement under CARO, 2020.
the Company | financial year and in th
immediately preceding financi:
year, if so, state the amount
cash losses;
Resignation of| Whether there has been & No such| Newly inserted statemer
statutory resignation of the statutor statement under CARO, 2020.
auditor auditors during the year, if s
whether the auditor has tak
into consideration the issue
objections or concerns raised
the aitgoing auditors
Material Whether the auditor is of th No such| Newly inserted statemel
Uncertainty opinion that no materig statement under CARO, 2020.
uncertainty exists as on the dz
of the audit report that compal
is capable of meeting it
liabilities existing at the date
balance sheet.
Unspent i. Whether, in respect of oth{ No such| 1 Under CARO, 2020, i
Amount w.r.t than ongoing projects, th statement statement with respect {
CSR Activity company has transferre unspent CSR amounts a
unspent amount to a Ful the details of transfer ¢
specified inSchedule VIl to such unspent amount to
the Act within a period of si special acount opened fo
months of the expiry of th such purpose has be
financial year in complianc included. However, th
with  second proviso o said provision unde
section 135(5) of the Act; section 135 of the Act
ii. Whether any amour, 2013 is yet to be notified.
remaining unspent undkg
section 135(5) of the Ac
pursuant to any ongoin
project has been transferre
to special account i
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Particulars CARO 2020 CARO 2016 Remarks
compliance with the
provision of section 135(6) ¢
the Act;

Separate Para] Whether there have been g No such| Newly inserted statemer
for reporting | qualifications  or adversg statement under CARO, 2020.
gualifications | remarks by the respecti
or adverse| auditors in the CARO reports
remarks by | the companies included in t
the auditor consolidated financig
statements

Conclusion

It can be observed that the CARO, 2020 is
more cetailed than the previous CAROs
issued by the CG. The Order is not
intended to limit the duties and
responsibilities of auditors but only
requires a statement to be included in the

audit report in respect of the matters
specified therein. The CARO, 202has
been notified incorporating the recent
amendments in the Act, 2013. The scope
of the auditor has been enhanced to a
certain extent under CARO, 2020
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CS Umesh Ved
Practising Company Secretary, Ahmedabad

For Team Members 3. Keep the desk clednom all

1. Sign Disclaimer / Declaratioas documents and files.
regards the travel & health condition 4. Clean all the papers and documents

2. Wear Mask during commutation. once a week.

3. Remove shoek temperature leeck- 5. All outside papers / documents to be
use sanitizef wash hands before kept in a basket and touched/opened
heading to desk. only after 24 hours.

4. Carry your own water bte i tea / 6. Keep a separate bag for outside work
coffee mug or use the disposable and expose only 1 bag to it.
ones. 7. Avoid all client visits / documents

5. Avoid touching eyes, nosand exchange to the maximum extent
mouth. possible.

6. Please wear masks during meetings. 8. Maintain social dstancing while

7. No tea/coffee vendor to be called. eating meals and avoid exchange of

8. Avoid visitors or going outside meals for time being.
multiple times in a day. 9. Mobile phones to be disinfected

9. Stationery to be kept strictly twice every day. (once while you get
individualised Do not exchange inside the office and second &m
stapler, pens etc. before leaving the office)

10.Report from home i f 1@ Bainfam e contatt register at the
feeling well reception desk.

11. All the printouts to be taken 11. Avoid shouting or talking very
individually, i.e. A person who gives loudly as communicating loudly
any particular pntout shall have to results in a lyher aerosol dispersal.
collect the said printout on their own 12.(suggestion) a change in outfit/dress
and not ask a persarearer to the when you come to office and while
printer to pass the same to you. leaving from office would be a good

idea if practical/possible.
Routine Practice 13.1t would be advishle to stay home

1. Clean the dek with disinfectant 3 and work from home if there are
times in a day. certain symptoms of ill het.

2. Wash your hands 5 times in a day.
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IBC CORNER

CS Anagha Anasingaraju,

Sanjana Raman

Anushree Patil,

Partner, KANJ & Co, LLP CS Student CS Student
and Insolvency
Professional,
From this month nwards, we will bring definition of odefaul té

y ou a speci al
covering recent updates amendments
under the Code anuinportant judgments
related to the Code.

As a part of this, this month we bring you
the proposed amendments as a part of the
Atmanirbhar Bharapackage.

The Finance Ministry has, in view of the
pandemic, undertaken relief measures in
five tranches as part of the economic
stimulus package announde by the
Governmentfor accomplishing the vision
of OAt manirbhar
package standst Rs. 20,97,053 crore,
which includes theliquidity measures
introduced by the RBI in February, March
and April 2020 to the tune @ts. 8.01 lakh
crore.

During the course of the announcement of
the package, an announcement in relation
the Insolvency andBankruptcyCode was
also made proposing to suspend the
initiation of proceedings under Sections 7,
9 and 10 of the Code faa period of6
months which cowd be extended upt®?2
months A reference was also made to the

54

c o | u mvhereby d def@ult inCepaymemntrod account

of the pandemic and lockdown situation
would not be considered as default for the
purposes of the Code. Thanouncement
of increase in the threshold limit from Rs.
1 lakh to Rs. 1 crore wagweviouslymade

in March 2020.

However, following this announcement,
there wasambiguity with respect to the
exact operation of this suspensioin
whether it would be a blaek suspension
of these sections or only for specified
cases? Also what about existing cases

B h a which ae alreddy fded? owhat ratzolit the

cases where the date of default is-pre
Covid 19 but cases were not yet filed?

The Union Cabinet on03 June 2020
approved the proposal to suspend IBC
proceedings for bank defaulters for six
months with a provision to extdnthe
period for up to one yean case of NPAs
after 25 March 2020. According to the
newspaper reportghe banks will not be
able to initiate poceedings under IBC for
a period of six months (which may be
extended up to one year) in a case which
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becomesa NPA on or after 25 March foundry and chemicals generally on
2020. creditor basis. The corporate debtor failed
This reform appears to l@ecombination of to make payments agairstveral invoices

bothhc hange in the def iraised biyahe opefatiord adediforaand the
(Covid related defaulhot to be termed as total outstanding debt receivable from the

default for the purposes of the Codz9 corporate debtor as on 31/7/2019 was
well assuspension ofiling new cases for Rs.90,00,919.10 . On the basis of this a
6 monts, in order to effectivelyrovide demand notice was issue on 1/8/2019 but
relief to companies that are unable take no reply was received for the sam@n
payments to their creditors due to the application u/s 9 of IBCode was filed for
crisis. initiation of CIRP against the corporate

In view of the abwe, it may be said that debtor, for the allegedeflault in payment
creditors should be able to file cases under of the operational Debt.

IBC in case the default amount is Rs. 1

crore or more and the date of default is Vide exparte order dated 17th

prior to 25 March 2020. January,2020 ; the application was allowed
by setting aside and direati to pay cost
The Ordinance effecting these changes is o f 1 Il akh and to subnm

expected shortly following which the days from the date of the order was made.
guestions regarding pre Covid default etc  No reply wa filed by the CD. On 3rd
would be conclusively answered. February 2020, the CD did not file reply
but paid cost and prayed for further time
In the meantime, NCLT Kolkata has  for reply. On 13 th March 2020, theatter
confirmed in one of its orders that the was taken up for final hearing and the
increase in limit from Rs. 1 lakh to Rs. 1 counsel for CD requested 7 days time for
crore cannot be given a retrospective effect CD to settle the matter. No order was to be
T meaning it will notbe applicable to cases pronounced for these 7 days and matter

filed and pending before the NCLT. was reserved for order.
The Honobl e NCLT was
RECENT CASES ON INSOLVENCY pronounce Judgement immediatelfter 7
AND BANKRUPTCY CODE 2016 Days or for a month there after due to the
1. Foseco India Limited Vs. Om Corona Virus Pandemic. There was no
Boseco Rail Products Limited, communication received till the date of
Kolkata NCLT order that the matter was settled out of the
Tri bunal . The Honobl e J
Case citation / Writ petition : CP(IB) email from one of the Ld Advocate for
No. 1735/KB/2019 Corpomate Debtor referring two
Decided on: 22Vlay 2020 judgements namelySri Munisuvrat Agri
Order passed by: Justice Jinan K R International Pvt.Ltd.Vs. Bank of Baroda
National Company and  Ors.[Company  Appeal (AT)
Law Tribunal, Kolkat a (Insolvency) No. 84 of 2019 gnd Sleep
Facts in brief: well Industries Ltd and Ors.

Foseco India Limited, the Operational [CP(IB)N0.615/KB/2018].The mail was

Creditor is a company engaged inter alia,in  silent as to theSsubmission on the side of

the business of manufacturing and supply Corporate Debtor and the same was

of chemicals and allied products relatedto r ecor ded by the Hondbl €
foundry and steel industries.Om Boseco May 2020.

Rail Products Limited, the Coopate On 22nd May 2020, parties were present

Debtor regularly purchased various before the Hondébble NCLT
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Conference for final hearing. Ld Counsel
representing CD was permittéd submit
reasons for bringing
Court the cited Judgements on the day
when matter was listed for pronouncement
of orders and not for hearing ornearing.
Meanwhile the Central Government by
notification dated 24.03.2020 enhanced the
minimum amount of default limit from one
lack to one crore for initiating CIRPas
against small and medium scale
industries.This late attempt of reply on the
side of the CD is because of this
amendment to section 4 of the Code
pointing that the said notdation by the
Central Government is retrospective in
operation and therefore this application
after the amendment will not maintainable
for want of pecuniary jurisdiction of this
Tribunal as the amount involved in the
matter is less than OneCrore. If hedd ,
this application shall be liable to be
dismissed.

The issued raised
NCLT Kolkata bench was whether the

b eH conr Geb | #f

2. StateBank of India V/s M/s.

Metenere Ltd.
notice to the Hondbl e
Case citation / Writ petition : Company

Appeal (AT) (Insolvency) No. 76 of 2020

Decided on: 22 May, 2020.

Order passed by: Justice Bansilal Bhat
National ~ Company

Law Tribunal, New Delhi

Facts in brief:

6St at e

Baniks otf hel n@FKFiamdar

Creditorod who sought
6Corporate insolvency R
of 6Corpor aMé s.DeMebenel
Li mited?©o by filing an
Section 7 of the Insolvency and
Bankruptcy @ CodR016 before the
Adjudicating Authoriy (National

Company Law Tribunal), New Delhi,

Principal Bench.Objection was raised by

the Corporate Debtor regarding the name

of proposed ol nteri
Pr of es dMr. Ghadeshé Verma .The

N GhleibugArsnsedpe e |
dated 4th January, 202directing the

m

Notification u/s4 of the Code raising the AppellantFi nanci al Creditord

minimum default limit be applicabletothe t he name of the OGéResolu

applications pending for admission? to act as an Ol nter.

Judgment: Professional 0 i n pl ace

't was held by t he HUYsainabas,eMr.kShailgest vVeimaNvorked

that ; it's a well settled law that a statute With the Sate Bank of India for 39 years

presumed to be prospective unless it is beforehis retirement in 2016, so there was

either expressly or by necessary an apprehension of bias and Mr. Shailesh

implication held to be retrospective. It was  Verma was unlikely to act fairly and could

further held by the Tribunal that when the  not be expected to act as an Independent

Amerdment to section 4 of IBC was Umpire.Aggrieved by the same the

inserted, nowhere in the notification  Appellant Financial Gditor has preferred

mentioned that its application will be an appeal.

retrospective.lt was therefore considered It wascontended by the Appellant that the

prospective and not retrospective. No Code and the Regulations framed

illegality was found in pronouncing the  thereunder do not attach  any

order on through Video Confencing and disqualification to an eremployee of a

the application for CIRP was admitted. 6Financial Creditordo fr

Reference: as an Ol nterim R&sol ut

https://ibclaw.in/cas@ame/fosecéndia- and that an IRP is not required tct as an

limited-vs-om-bosecerail-products 0l ndependent Umpireodo. It

limited/ being an eee mpl oyee of t he 6
Creditoré cannot be a g
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submitted that RP has no adjudicatory
powers and only acts as a facilitatortire
CIRP as all major decisions are taken only
with the approval of theCoC and that the
the proposed IRP is not on any panel of the
Appellant Bank or handling any portfolios
and has no role in decision making
committeeof the Appellant Bank.

While the Respndent Corporate Debtor
argued that the proposed IRP was in
employment with the Appellant for 39
years and retired as chief general manager
of it and also draws pension which falls
under salary. So , he is ineligibls &e is
an
roll with the appellant ; which is sufficient
ground for apprehension of biasness.
Judgment:

It was held that the fact that proposed RP
Mr. Shailesh Verma had a desgpoted
relation wi t h
serving under it and currentlgrawing
pension coupled with the fact that the IRP
is supposed to collate all the claims
submitted by Creditors, raised an
apprehension in the mind of Respondent
6Corporate Debtor o
Verma as the pragsed IRP was unlikely
to act fairly jwtifying the action of the
Adjudicating Authority in passing the
impugned order to substitute him by
another Insolvency Professional.

It was further held that the apprehension of
bias expressed
gua the appointment of Mr. Shailesh
Verma as proposed IRP at the instance of
the Appellart6 Fi nanci al
be dismissed offhand and the Adjudicating
Authority was perfectly justified in
seeking substitution of Mr. Shailesh
Verma to ensure hat the CIRP was
conducted in a fair ral unbiased
manner.This was notwithstanding the fact
that Mr. Shailesh Verma was not
disqualified or ineligible to act as an IRP.

It was held that there was no legal flaw in
the impugned order.There was no merit in
the appeal and the same was dismissed
with no costs.
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Reference:
https://ibbi.gov.in//uploads/order/e3babfof
4facc9d960839abdbf764912.pdf

3. Mr. Ajay Kumar Bishnoi Vs M/s
Tap Engineering

Case citation / Writ petition Crl
OP(MD)N0.34996 of 2019
Decided on: 09 January 2020
Order passed
G. R. Swaminathan

In the High Court of Judicature

at Madras

by:

O0i nter est adisop pay s o rrFacts i briefwe | |

The Petitioner/Accusediled this petition

u/s 482 of the CrPC to call for the records
in the C.C. No. 160 of 2017 dated
21.05.2014 initiated by the Respondent
under Section 138 of the Negotiable

etdh & o rddstruments édt, 4881 pebding before the

Fast Track Courti IV Magistrate at
Ambatur and quash the same as illegal,
invalid and non est and consequently
direct the Respondent/ Complainant to
pursue their remedies under the provisions
bf hthee tinsolWdmcy and SBankruptcy €due,
2016.

The Petitioner is the former Managi
Director of M/s Tecp Systems Limited
(Corporate Debtor). The Respondent is a
proprietary concern engaged in the
business of manufacturing and sale of

by 6t hpumps, Grotorp and adcessorles Pursuant

to business transactions between the
Corporate Debtor and tHeespondent, the
thttet supplied cgaads dot the former,
however the payment for the same had not
been received by them.

After persistent requests, the Corporate
Debtor issued eight post dated DBS bank
cheques in favor of the Respondent
towards discharge ofheir liability. The
cheques were returned as dishonored.
Therefore, only a partial payment was
received by the in respect of one of the
dishonored cheques of the Corporate
Debtor. Therefore, the Respondent filed a

Honobl
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complaint u/s 138 r/iw 141 of the
Negotialte Instruments Act, 188

During the pendency of the complaint,
CIRP was initiated against the Corporate
Debtor as a result of an application u/s 7
filed by one of its financial creditors,
before the NCLT, New Delhi Bench.
Accordingly, an IRP was appoimnteand a
moratorium in érms of Section 14 of the
Code was declared. The Resolution Plan
submitted by one M/s Kridhan
Infrastructures Private Limited. Vide order
dated 15.05.2019 of the NCLT, New
Delhi, the resolution plan was declared
binding on the Corpate Debtor, members
and employees of the Corporate Debtor,
creditors of the Corporate Debtor and
other stakeholders involved in the
Resolution plan. The Respondent had been
recognized as one of the Operational
Creditors of the Corporate Debtor with a
claim of Rs. 1,06,91645/ Owing to the
Resolution plan, there was a proposed
change in the management in the hands of
the Resolution applicant.

As Section 14 of the Code prohibits the
institution of suits or continuation of
pending suits or proceedings agairnise
Corporate Debtoiincluding execution of
any judgment, decree or order in any court
of law, tribunal, arbitration panel or other
authority.

The issue before High Court of Judicature
at Madras was whether the expression
Oproceedings?o w nal |
prosecution? OR Wltleer Section 31(1) of
the Insolvency and Bankruptcy Code,
2016 is the extinguishment of the criminal
prosecution instituted by one of the
operational creditors under Section 138
r/w.141 of the Negotiable Instruments Act,
18817

Judgment:

By operation of the provisions of
Insolvency and Bankruptcy Code, 2016,
the criminal prosecution initiated under
Section 138 r/w.141 of the Negotiable
Instruments Act, 1881 r/w. 200 of Cr.PC
cannot be terminated. In JIK Industries
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Limited vs. Amarlal VJumani (2012) 3
SCC 2%, the Hon'ble Supreme Court held
that sanction of a scheme under Section
391 of the Companies Act, 1956 will not
lead to any automatic compounding of
offence under Section 138 of the Act
without the consent of the complainant.
Neither Section 14 nor Seom 31 of the
Code can produce such a result. The
binding effect contemplated by Section 31
of the Code is in respect of the assets and
management of the corporate debtor. No
clause in the Corporate Insolvency
Resolution Plan even ifccepted by the
adjudiating authority/appellate Tribunal
can take away the power and jurisdiction
of the criminal court to conduct and
dispose of the proceedings before it in
accordance with the provisions of the
Code of Criminal Procedure.

It is true bat by virtue of Sectio 238 of
the Insolvency and Bankruptcy Code,
2016. the provisions of the Code shall
have effect notwithstanding anything
inconsistent therewith contained in any
other law for the time being in force or any
instrument having effect byirtue of any
such law But, no provision of the
Insolvency and Bankruptcy Code bars the
continuation of the criminal prosecution
initiated against the corporate debtor or its
directors and officials.

Sectioe 138 of éhe Negotiableninstruments
Act provides not only for punishnmé but
also for payment of fine/compensation.
The person found quilty of having
committed the offence under Section 138
can be punished with imprisonment for a
term which may extend to two years or
with fine which may extend to twicthe
amount of the chagp or with both. Section
357 of Cr.PC provides for compensating
the victim/complainant. Of course, the
juristic entity cannot be imprisoned. But
then, the person in charge of the entity as
per Section 141 of the Negotiable
Instrumens Act can be imprisonedTlhe
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amount of fine/compensation can also be
recovered from the assets of the corporate
entity or that of its directors and officials
who have been found guilty and
vicariously liable in the same trial. The
Code of Criminal Procedarprovides the
mode ofrecovery in Section 421. Section
238 of the Code overrides this section,
therefore it cannot prevail.

In the complaint, the petitioner herein is
figuring as the second accused. Tecpro
Systems Limited is the first accused. The
petitioner is asking for quasg of the
entire prosecution. But then, as held by the
Hon'ble Supreme Court idnnoventive
Industries Limited vs. ICICI Bank and
another (2018) 1 SCC 4p7once an
insolvency professional is appointed to
manage the company, the tersile
directors who & no longer in
management, obviously cannot maintain
an appeal on behalf of the company. This
petition has been filed only by the
erstwhile managing director. He cannot
maintain a prayer for quashing the entire
prosecution. At besthe can confine the
relief to himself. But, as already held, the
approval of the resolution plan is of no
avail to the erstwhile director of the
corporate debtor. The kavacham fashioned
by IBC is custom made. It will fit the
corporate debtor alone. The protive
shield will notfit the erstwhile director at
all. 1t was never designed for him. The
continuation of the impugned prosecution
would not constitute an abuse of legal
process. The petition being filed under
Section 482 of Cr.PC, the same was
dismisd by the Court.

Reference:
https://ibbi.gov.in//uploads/order/dOf7b1b7
e27dbb56f06c2995e4a0adc6.pdf

4. Kamal K. Singh Vs. Union of
India, Through the Ministry of
Corporate Affairs

59

Case citdion / Writ petition : W.P.(L)
No. 3250/2019
Decided on: 29 November 19
Order passed by: S.C. Dheamadhikari,
J

High Court of
Bombay
Facts in brief:
A writ petition was filed by virtue of
Section 226 of the Indian Constitution
Writ of Certiorari, for setting asidehe
order passed by the NCLT, Mumbai in the
matter of a Section 7 application filed by
the Financial Creditor.
On 20 August 2019, both sides placed
their arguments on merits. On conclusion
of the arguments, the matter was reserved
for orders.
However, the matter was not listed
October 22, 2019 (the date of passing the
order) in the cause list

foropronouncement 0. An

list dated October 22, 29 wascreated on
November 5, 2019, which featured only
one item
on the website of the NCLT. The interim
Resolution proposed took charge of the
Corporate Debtor 088 November 2019
on the basis of the order of the NCLT
purpottedly passedn October 22, 2019,
which according to the petitioner is non
est.

The drectors of the Corporate Debtor
learnt that the IRP was seeking to take
custody of the registered office and had
informed that the board of the Corporate
Debtor stands spended in view of the
moratorium declared by the NCLT. He
further informed that theNCLT had
initiated CIRP of the Corporate Debtor by
passing the impugned order and appointed
him as the IRP.

It was further informed that a public
announcement would be d®m and
published in the newspapers as well as
website of the Corporate Debtor infonmi

all creditors and the public at large that the
CIRP of Corporate Debtor has been

uand wa uplda@ed d er 0

ad
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initiated and that the claims of all creditors
be filed with the IRP.

Inquiries were mde with the IRP, who
shared a copy of the impugned order.
Upon perusal of the impugdeorder, it
was revealed that it was allegedly passed
on 22 October019 and the Registrar of
NCLT (R2) was directed to transmit
copies of the same to all parties concdrne
The petitioner made inquiries with the IRP
and the office of its advocates on record
before the NCLT. However, it was
confirmed by them that the impugned
order has not been received

The order had not been uploaded on the
website of the NCLT until 13thNovember,
2019 as the last order uploaded for the said
insolvency petition relates to the hearing
on 20th August, 2019, on which date, the
arguments were concluded and the matter
was reserved for orders by the concerned
Bench.

The issue raised before thbkon 6 b | e
Court of Bombay was whether the
impugned order of the NCLT, Mumbai is
valid or not?

Judgment:

TheHigh Court observed that the order
was passed by the NCLT is in violatio
of Rules150and 152 2) of the National
Company Law Tribunal Rules, 2016.
Whileissuing writ of certiorari, the
impugned order was set aside on the
groundthat the same is a nullity.

The writ petition was held to be
maintainable, and the writ of certiorari was
imposed to quds the impugned order of
the NCLT, Mumbai on the ground that the
same is nullity.

Once it is a nullity and cannot be allowed
to stand, then, we have no alternative, but
to declare thatll steps consequential to
this order would also not survive. The
appontment of the resolution professional
would also have to go and every step/
measure taken by him also must fall to the
ground. Now, the application made by the
applicant in terms of ¢4 sections (1) and
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(2) of section 7 of the IBC will be heard
afresh onmerits and in accordance with
law. It shall be decided uninfluenced by
any observations, findings and conclusions
in the impugned order, which we have
quashed and set aside today.

The proceedings however, were not
quashed. The proceedings were allowed to
remain on the file, in the sense, the
application can be pursued and decided in
accordance with law afresh. We were
concerned with the main was held to be
that of conduct of judicial pceedings and
the legality and validity of the impugned
unpronounced, weclared order.

Reference:
https://ibclaw.in/kamak-singhvs-union
of-india-bombayvyhigh-court

5. Anubhav Anilkumar Agarwal
Vs. Bank of India and Ors.

Case citation /Writ petition : Company
Appeal (AT) (Insolvency) No. 1504 of
2019
Decided on: 7 February 2020
Order passed by: S.J. Mukhopadhaya,
J. (Chairperson) and Shreesha Merla,
member(T)
National =~ Company
Law Appellate Tribunal, New Delhi.
Facts in brief: Corporate Term Loan of
75, 00 ; vva9gradtéddd RNA Corp.

Pvt. Ltd., the Corporate Debtor vide
Sanction Letter dated 24/10/2013 by
Anubhav  Anilkumar Agarwal, the
appellant petitioner. The same was
disbursed in favour of the Corporate

Debtor. The De# of Guarantee entered
into dated 29th October, 2013 and 9th
December, 2013. There were also
registered mortgage deeddated 29th
October 2013, 10th December 2013 and
16th December 2013.

The date of default and that of declaration
of NPA of the Corporate €&btor was
31/12/2014. It was held by the appellant
that if the period of limitation is counted


https://ibclaw.in/ibc-rules/
https://ibclaw.in/kamal-k-singh-vs-union-of-india-bombay-high-court/
https://ibclaw.in/kamal-k-singh-vs-union-of-india-bombay-high-court/














































