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From the Desk of the Chairman…
“The crisis, world is facing today teaches us that the way
forward is – Aatma Nirbhar Bharat (A self reliant India)”
Narendra Modi, Prime Minister of India.
CS Rahul Sahasrabuddhe
Dear Professional Colleagues,
It is my pleasure to present to you WIRC of ICSI’s e-newsletter Focus Magazine for the
month of May 2020. The cover page of current issue has been dedicated to team Focus,
who spends anything between 120-150 manhours in designing a single issue of Focus. The
current edition of Focus consists of ten articles from company secretaries of eminence
covering various topics in Corporate Laws, Stamp Act and Forensic Audit. The team Focus
also present to you two brain twisting puzzles and a caricature designed by professional
company secretaries.
It is heartwarming to see our professional colleagues putting their effort, even during this
challenging time and hence I must thank all the authors for putting in great efforts to bring
the current edition of this magazine in its present form.
Friends, by the time you are reading this issue, the process of unwinding of lock down
must have been started. The Government is making all the possible efforts through “Aatma
Nirbhar Bharat Abhiyan (ANBA)” in hard booting the business cycle and Indian Econmy.
The time now demands that we professionals act as a catalyst to infuse confidence in
constituents of Indian economic eco system by helping them to make proper use of flurry
of schemes and economic packages announced by Government under ANBA.
I take this opportunity to solicit articles for the next issue of Focus with a theme “A Role of
Company Secretary and ANBA”.

Yours Truly,

CS Rahul Sahasrabuddhe
Chairman
WIRC of ICSI
Place: Mumbai
Date: May 20, 2020
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CHARGE REGISTRATION IN NEW REGIMEN

CS Rajas Bodas,
Practicing Company Secretary
It is quite evident that during these days of
the Covid-19 outbreak, our Ministry of
Corporate Affairs (MCA) has come out
with many leniencies to its stakeholders. In
view of ease of doing business our
government has decriminalized many
offences earlier through drastic changes in
penal provisions of the Companies Act,
2013 (the Act). This may lead our country
to stand as a staunch alternative for foreign
investment destinations post this turmoil,
going around the world. We may feel
proud to see India at 63rd rank in the
World Bank’s latest release assessing ease
of doing business.

same section needs to be referred for
modification under section 79 of the Act,
particularly pertaining to the time frame of
filing. A further grace period of 90 days is
given for charge registration, provided the
company pays the stipulated ad valorem
fees. In a nutshell, effective from 01st
August 2019 filing fees will be as follows:

While doing this laudable exercise, some
of the provisions were so brought to bring
discipline in reporting. One among them is
in respect of charge registration. In the
previous regimen, the companies used to
get ample time space of 300 days from the
date of event (creation/ modification)
which was drastically reduced to 30 days
by the Companies (Amendment) Act 2019.
As we are aware, Section 77 of the Act
now makes it mandatory for every
company to file the charge for registration
with the Registrar of Companies, within 30
days from the date of its creation. The

Delay in
days

Small
company

Non- Small
company

Up to 30
days

3 times of
normal
filing fees as
additional
filing fees

6 times of
normal
filing fees as
additional
filing fees

From 31st
day to 90
days

Above +
0.025% of
the charge
amount as
ad valorem
fees up to
Rs.
1,00,000/-

Above +
0.05% of
the charge
amount as
ad valorem
fees up to
Rs.
5,00,000/-

Illustration 1: Suppose a small company
having capital of Rs. 25,00,000/- has
availed loan of Rs. 50,00,000/- on 01st
January 2020; it needs to pay the following
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filing
fees,
circumstances:

considering

different

Date
of
filing

Norm Additi Ad
al fees onal
Valor
fees
em
fees

Total
fees

31/01/
2020

500

NIL

NIL

500

01/03/
2020

500

1,500

NIL

2,000

30/04/
2020

500

1,500

1,00,0
00*

1,02,0
00

Illustrations above are quite evident to
understand the impact on laxity of
corporate who were pampered with longer
time spans for registration in comparison
with other forms prescribed under the
Companies Act. The amended provision
was rightly incorporated with an intent to
bring the contemplated discipline by the
Ministry of Corporate Affairs.
The pain point:
The most critical issue for discussion is the
fact that the legislators have not given
respite in a situation where there is delay
beyond 90 days of the event i.e. creation/
modification of charge. Luckily however
the section 87(1)(a) of the Act provides
clearly for the omission to give intimation
of satisfaction of charge. It further
provides for the recourse through
condonation in cases of delay in filing the
form CHG-4 for satisfaction u/s 82 of the
Act. The additional filing fees over and
above the normal filing fees for
registration of charge satisfaction could be
tabulated as follows:

* Even though the calculation of Ad
Valorem fees for loan of Rs. 50,00,000
comes at Rs. 1,25,000/Illustration 2: Suppose a company having
capital of Rs. 50,00,00,000/- has availed
loan of Rs. 90,00,00,000/- on 01st January
2020; it needs to pay the following filing
fees, considering different circumstances:
Date
of
filing

Norm Addit
al fees ional
fees

Ad
Valor
em
fees

Total
fees

31/01/
2020

600

NIL

NIL

01/03/
2020

600

3,600

30/04/
2020

600

3,600

Delay in days

Additional Fees to
be levied

600

Upto 30 days

2 times of Normal
filing fees

NIL

4,200

From 31st day to 60 4 times of Normal
days
filing fees

4,50,0
00*

4,54,2
00

From 61st day to 90 6 times of Normal
days
filing fees

* Calculation of Ad Valorem fees for loan
of Rs. 90,00,00,000 comes at Rs.
4,50,000/-
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Effective from 01st August 2019, it is
mandated by Section 87 of the Act to
apply to the Regional Director for
condonation of delay in cases of
satisfaction of charge. However, no such
supportive provision is now available for
the cases of creation or modification of
charge for delayed filing. In view of the
grave consequences like making the
charge void against liquidator/ creditor and
penal provisions described for nonregistration of a charge u/s 86 of the Act; it
is imperative to have a route available for
every stakeholder to establish his/her claim
of charge on the encumbered assets,
properties or any of the undertakings of the
company. It is also important to
demonstrate the same in a public domain
like the web-site of the MCA.

immediately as it is in Straight Through
Processing mode.
2.
File form CHG-1 with the latest
date of event, get the desired charge
registered, apply to the Regional director
for rectification of the misstatement in
particulars of date of instrument creating
or modifying charge by filing form CHG8. Such an application may be made by the
company or banker/ financial institution.
It is interesting to note that “misstatement”
has not been defined under Chapter VI of
the Act. As per Cambridge dictionary, it is
an act of expressing a fact, which is not
correct. As per Collins dictionary,
misstatement is an incorrect statement. As
per Merriam Webster’s dictionary,
misstatement is misinformation. From
these definitions contained in reputed
dictionaries it could be observed that the
word “misstatement” does not necessarily
have the colour of malafide intention.

Pragmatic Solutions to problem
In the present scenario, a vigilant banker
shall take a recourse to the provisions
prescribed u/s 78 of the Act, if the
company does not file the charge within
the stipulated time frame of 120 days and
get the desired charge registered.
However, in exceptional, accidental,
unintentional, and genuine cases one may
play around the following practical ways
to get the charge registered u/s 77 and 79
of the Act, though they are a bit tricky and
subject to debate:

The most important point here to note is
the fact that misstatement should not be
confused with the false statement
contained in Section 448 of the Act.
Reading it with the deterrent penal
provisions of Section 447 of the Act, the
users are not advised to jump-start for the
second mode, stated above, regarding
charge registration. Section 86(2) of the
Act specifically contemplates a situation
where any false or incorrect information is
provided while filing form CHG-1 and
refers Section 447 for any deliberate
falsehood or suppression. However, an
intention behind an act remains an
important element to establish innocence.
If it could be proved with supportive
justification, any material rectification, in
an already registered charge, still becomes

1.
Get afresh a confirmation deed,
Supplemental deed or such other legal
document executed in conformity with the
major terms, conditions, or extent of
operation of charge. Then get the Form
CHG-1 filed within the prescribed timespan. Form will be taken on record
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feasible. Illustratively if it is established
that the date of sanction letter of the bank
or disbursement was inadvertently taken
instead of the date of instrument creating
the charge, the Regional Director may
rectify the error, if the justifying
documentation and circumstances are put
up for record.
Conclusion
In view of the extant provisions after
amendment
post
the
Companies
(Amendment)
Act,
2019
charge
registration beyond 120 days of its
creation/ modification is in a complete
stalemate zone. Following the riggers of
law and keeping a prudent watch for
registration of charges within the
stipulated time frame is the duty of every
company and responsibility of every
stakeholder. However, in the rarest of rare
but inadvertent instances, such a misstatement is surely rectifiable; provided the
Regional
Director
is
judiciously
convinced, explaining the compelling
circumstances.
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ANALYSIS OF PROVISIONS OF RELATED PARTY TRANSACTIONS
APPLICABLE ON A PRIVATE LIMITED COMPANY

FCS Rajesh Arora,
Sr. General Manager – Group Secretarial
Mahindra & Mahindra Limited
PREAMBLE
General perception is that the private limited
companies are exempted from the provisions
of related party transactions. This article
aims to clear the doubts by providing
detailed analysis of provisions pertaining to
the related party transactions applicable to
the private limited companies and highlight
the discrepancies which still exists in the
Companies Act 2013 and Rules made
thereunder.

Provided further that no member of the
company shall vote on such resolution, to
approve any contract or arrangement which
may be entered into by the company, if such
member is a related party.
It means, in case of a private company, a
member who is an interested party, can also
vote on the resolution which is proposed to
be passed for approval of RPT.
Besides the above, the private companies are
exempted/exception is created for private
companies from applicability of Section
184(2) which prohibits interested director(s)
to participate in a meeting where the related
party transaction is being discussed in which
he/she is interested. In other words, the
exemption for private limited companies is
given to the interested directors to
participate in such board meetings after
disclosure of his interest.

Relevant Sections of the Companies Act,
2013 and Exemptions granted to Private
Limited Companies
The Ministry of Corporate Affairs (“MCA”)
vide its Circular dated 5th June, 2015 has
exempted Private Companies from the
applicability of Section 2 (76) (viii) only
which inter-alia prescribe that any body
corporate which is (A) a holding, subsidiary
or an associate company of such company;
(B) a subsidiary of a holding company to
which it is also a subsidiary; or (C) an
investing company or the venture of the
company;

Interestingly, Rule 15(2) of the Companies
(Meetings of Board and its Powers) Rules,
2014 stipulates as under: “Where any director is interested in any
contract or arrangement with a related party,
such director shall not be present at the
meeting during discussions on the subject
matter of the resolution relating to such
contract or arrangement.”

Further, the aforesaid Circular has exempted
private limited companies from applicability
of second proviso of Section 188 which is as
under: -

8
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No exemption is given from applicability of
be prescribed, shall be entered into except
Rule 15(2) as stated above to the private
with the prior approval of the company by a
limited companies whereas the exemption
resolution (earlier it was Special Resolution
is given to a director of a private limited
and now it is an Ordinary Resolution).
company to participate in such meeting
Rule 15 (3) “For the purposes of first
after disclosure of interest.
proviso to sub-section (1) of section 188
Further, the said director who is interested
states, except with the prior approval of the
and holding shares is allowed to vote on
company by a resolution, a company shall
such resolution at the general meeting, to
not enter into a transaction or transactions,
approve any contract or arrangement which
where the transaction or transactions to be
may be entered into by the company with
entered into,related party, if such member is an interested
(a) as contracts or arrangements with respect
party. This exemption is also given to a
to clauses (a) to (e) of sub-section (1) of
private limited company.
section 188, with criteria as mentioned
It means, as a director he/she cannot even
belowparticipate in the discussions as per Rule
(i) sale, purchase or supply of any goods or
15(2) of the Companies (Meetings of Board
material, directly or through appointment of
and its Powers) Rules, 2014, presence of
agent, amounting to ten percent or more of
such director in the meeting during
the turnover of the company or rupees one
discussion is not allowed. The MCA may
hundred crore, whichever is lower, as
take a note of this discrepancy and should
mentioned in clause (a) and clause (e)
come up with a clarification/circular on the
respectively of sub-section (1) of section
same.
188;
Take an example of a family owned business
(ii) selling or otherwise disposing of or
which is carried out by a private limited
buying property of any kind, directly or
company wherein either brothers or husband
through appointment of agent, amounting to
and wife are the directors as well as
ten percent or more of net worth of the
members and a business transaction with the
company or rupees one hundred crore,
related party needs to be entered which is
whichever is lower, as mentioned in clause
although in the ordinary course of business
(b) and clause (e) respectively of sub-section
however not on arm’s length basis. In that
(1) of section 188;
scenario, which party is going to discuss or
pass a resolution subject to approval of the
(iii) leasing of property any kind amounting
shareholders to enter into the contract or
to ten percent or more of the net worth of
arrangement?
company or ten per cent or more of
turnover] of the company or rupees one
One more misconception is present in the
hundred crore, whichever is lower, as
minds of most of our professional colleagues
mentioned in clause (c) of sub-section (1) of
pertaining to applicability of Section 188 of
section 188 of the Act;
the Companies Act, 2013 i.e. if a transaction
is either in the ordinary course of business or
(iv) availing or rendering of any services,
otherwise and not on arm’s length basis,
directly or through appointment of agent,
shareholders’ approval is required. In my
amounting to ten percent or more of the
view, that is not the right interpretation of
turnover of the company or rupees fifty
Section 188 read with Rule 15.
crore, whichever is lower as mentioned in
clause (d) and clause (e) respectively of subFirst provision of Section 188 (1) of the Act
section (1) of section 188 of the Act:
states that no contract or arrangement, in the
case of a company having a paid-up share
Explanation- It is hereby clarified that the
capital of not less than such amount, or
limits specified in sub-clause (i) to (iv) shall
transactions exceeding such sums, as may
9
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apply for transaction or transactions to be
than twenty-five thousand rupees but which
entered into either individually or taken
may extend to five lakh rupees.
together with the previous transactions
Conclusion: during a financial year.
In case you are working in a private limited
Explanation - The turnover or net worth
company (which is not a subsidiary
referred in the above sub-rules shall be
company of a public company) and a related
computed on the basis of the audited
party transaction is being entered into which
financial statement of the preceding
is not on arm’s length basis or not in
financial year.”
ordinary course of business and crossing the
threshold, you are requested to follow the
It means that if a related party transaction is
procedure mentioned hereunder to ensure
in the ordinary course of business however
compliance under the present scenario, to
not on an arm’s length basis and vice versa
avoid prosecution and penalty:
and is crossing the aforesaid threshold, only
then
the
approval
of
the
1. Convene the Board Meeting and have
shareholders’/members’ is required and not
discussion
about
entering
into
otherwise. In other words, if it is in the
contract/agreement with the related party
ordinary course of business and not meeting
subject to approval by the shareholder(s).
the criteria of arm’s length, even then the
The above scenario is for a case wherein
Board can approve the transaction with a
the requisite quorum for passing the
related party if the transaction value is not
board resolution is not present as
crossing the threshold mentioned in Rule
majority of the directors are interested.
15(3) the Companies (Meetings of Board
and its Powers) Rules, 2014. This is equally
However, in case majority of the
applicable for a public limited company as
disinterested Directors are present in the
well as a private limited company.
Board Meeting, they can pass the
necessary resolution for entering into
It is also to be noted that the fourth proviso
contract/agreement with the related party
of Section 188 (1) of the Act states that
and as per Rule 15(2) of the Companies
nothing in this sub-section shall apply to any
(Meetings of Board and its Powers)
transactions entered into by the company in
Rules, 2014, interested Director(s) shall
its ordinary course of business other than
not be present in the meeting during the
transactions which are not on an arm’s
discussion.
length basis.
2. Convene an EGM (AGM if due) and
include the aforesaid agenda item in the
Penal Provisions: Section 188 (5) of the Act
notice to obtain shareholders’ approval
states that any director or any other
for such RPT(s).
employee of a company, who had entered
into or authorized the contract or
3. The interested members can also vote on
arrangement in violation of the provisions of
such resolution.
this section shall:
4. Once the transaction is approved by the
Shareholders’/Members’, the company
(i)
in case of listed company, be
may go ahead by executing the
punishable with imprisonment for a term
contract/agreement with the related party.
which may extend to one year or with fine

which shall not be less than twenty-five
thousand rupees but which may extend to
five lakh rupees, or with both; and
(ii)
in case of any other company, be
punishable with fine which shall not be less

10
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AMENDMENTS TO THE STAMP ACT 1899

CS Shivangi Abhyankar
S. N. Ananthasubramanian & Co., Company Secretaries
shivani@snaco.net
1. Definition of ‘Instruments’ has been
broadened to include a document,
electronic or otherwise, created for a
transaction in a stock exchange or
depository by which any right or liability
is, or purports to be, created, transferred,
limited,
extended,
extinguished
or
recorded.

The amendments to Indian Stamp Act as
mentioned in Part I of Chapter IV of the
Finance Act, 2019 were notified on 10th
December, 2019. Pursuant to the
amendments, the Indian Stamp (Collection
of Stamp Duty through Stock Exchanges,
Clearing Corporations and Depositories)
Rules, 2019 were introduced.
The effective date which was first notified
as January 9, 2020 was extended till April
1, 2020 vide notification dated January 8,
2020.

2. The definition of ‘Securities’ has been
widened by including certificate of deposit,
commercial usance bill, commercial paper,
repo on corporate bonds and such other
debt instrument of original or initial
maturity upto one year. Now these
securities are also subject to the stamp duty
which were earlier out of the purview of
the Act.

On March 30, 2020 the Central
Government further deferred the effective
date of amendments in Indian Stamp Act
and Rules to 1st July, 2020.

3. In case there are several instruments being
executed under one transaction or
agreement wherein any Security is also
issued, sold or transferred then, the
principal instrument for the purpose of
levying duty shall be such Security and no
other instruments mentioned in such
transaction or agreement shall be subject to
Stamp Duty.

The Finance Act, 2019 introduced two
Key amendments to the Indian Stamp Act,
1899:
1. Uniformity in the rates of stamp duty on
various types of securities across all the
states in India, as mentioned in the revised
Schedule – I to the Stamp Act.
2. Applicability of payment of stamp duty for
transfer of securities which are in
dematerialised mode.

4. Stamp duty will be levied on all types of
Debentures- Listed as well as Unlisted

Following are the other highlights of the
amendments in Stamp Act, 1899 and the
Rules framed thereunder:

5. Stamp duty has to be paid on the market
value of the Instrument.
6. Collecting agents i.e. Stock Exchanges,
Clearing
Corporations,
Depositories,
11
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Registrars and Transfer Agents (RTA) will
amount of stamp duty collected within 3
be authorised to collect the Stamp Duty.
week of Collection to the State
Government where residence of the Buyer
7. As per Rule 6(1), A Depository shall not
is located. In case the Buyer is located
collect stamp duty on creation or
outside India, then to the State Government
destruction of securities on account of
where the residence of the trading member
corporate actions like stock-split, stock
or the broker of the Buyer is located.
consolidation, mergers and acquisitions or
such similar actions, etc., if it does not
9. Collecting Agents have to submit a return
involve a change in beneficial ownership.
of stamp-duty collected on various
transactions to the State Government
8. The Collecting Agents, after deducting
including the details of defaulters on a
0.2% of stamp duty collected towards
monthly basis manually or electronically
facilitation charges, have to transfer the
within 7 days of succeeding month.

Following table gives a brief view of the amount on which duty is payable, time of
payment and onus of payment.
Nature of
transaction

Onus of
payment

Duty payable
on

Time of
payment

Responsibility to
Collect

Sale of security
through stock
Exchange

Buyer

Price at which it Settlement
is traded
transaction

Transfer of
security through
depository

Transferor

Consideration
Before
specified in the executing
instrument
transfer

Depository/ RTA

Transfer of
Transferor
security otherwise
than through stock
exchange/
depository

Consideration
Before
specified in the executing
instrument
transfer

Seller or transferor

Issue of security
through stock
exchange/
depository or
otherwise

Issuer

Consideration or At the time of Stock Exchange/
Issue Price
issue or change Depository/RTA/
in records of Issuer
depository

Issue of
security otherwis
e than through a
stock exchange/
depository

Issuer

Consideration
At the time of Issuer in state
specified in the issue of security where its
instrument
registered Office
is situated

Offer for sale,
private placement,

Offeror

Offer price

12

Offer
completed

of Stock Exchange or
clearing
corporation

is Stock Exchange/
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tender offer or
open offer through
stock exchange
Offer for sale,
Offeror
private placement,
tender offer or
open offer through
Depository

Clearing
corporation
Offer price

Offer
completed

is Depository

Following are the amendments in stamp duty rates:
Instrument
Issue of debenture;
Transfer and re-issue of debentures
Issue of security other than debenture
Transfer of security other than debenture on delivery basis
Transfer of security other than debenture on non-delivery basis
Government securities
Repo on corporate bonds
Derivatives:
(i) Futures (equity and commodity)
(ii) Options (equity and commodity)
(iii) Currency and interest rate derivatives
(iv) Other derivatives

13

Amended Rates
0.005%
0.0001%
0.005%
0.015%
0.003%
0%
0.00001%
0.002%
0.003%
0.0001%
0.002%
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CLOSE THE LOOP – AN ESSENTIAL TRAIT IN C
ORPORATE GOVERNANCE CULTURE

FCS Kanchan Bhave
Head Subsidiary Governance South Asia,
Standard Chartered Bank
• Q& A session at a presentation where the
audience raises a question for which correct
answer is not known;
• Audit closing meetings held to present the
audit findings and conclusions typically
known as exit meeting;

Introduction:
“ab ovo usque ad mala” is a latin phrase
which means “from beginning to end”.
Thus, ab ovo connotes thoroughness.
Consider following examples
experience daily:

which we

• Email request sent for data remains
unanswered;

• You send an e-mail to a colleague, asking,
“Could we get together for a few minutes
tomorrow to review the Board meeting
action points?” Your colleague’s reply:
“Sorry, I’ll be at an off-site meeting all
day.” Or you get a response “Sorry, I’ll be
at an off-site meeting all day. I’ll get back
to you.”

• Board of Directors ask for something at the
meeting for which the business is not
prepared for a proposal presented for
approval.
• Managers who keep people hanging for
answers or unclear about next steps;

What just happened here? You received
half an answer to your question. You can’t
meet tomorrow, or I will get back — but
when can you meet?

These and many such examples and
situations have a common theme – close
the loop, an essential trait, every
individual must possess or develop and
use. In corporate context, it means to
follow up on / or close an area of
discussion or action. This phrase is also
used differently as “circle back” or “loop
in”. To better achieve defined objectives /
goals and actions it is essential to learn to
close the loop. It means to bring a process
or a discussion to a close with a definite
resolution, agreement or action. It
promises completion.

You’re still on hold, with no way of
knowing how long. The vague promise was
of no help at all. You’re left with the choice
of pushing back for more specificity.
• Any corporate meeting standard agenda
item starts with action points arising from
the previous meeting; sometimes action
items have ageing tracker as well due to
non closure;

14
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‘material’ transaction. Such reference is
there in the ‘Related Party Transactions’
under Clause 49 of the Listing Agreement.
Consider an unlisted public company or a
private limited company which enters in
RPT contracts which are in the ordinary
course of business and at arms-length there
by not required to seek Audit Committee /
Board approval as appropriate. At the end
of the year the Company Secretarial /
Compliance team will struggle to find out
list of transactions to report in part two of
the AOC 2 format. Questions they will
face will be, which are material
transactions? How to get exhaustive list of
contracts which need reporting in AOC 2 ?
Have we missed anything or provided
assurance to the Directors while execution
of the Directors’ Report?

Most of us as corporate professionals have
faced situations where we thought
someone would do something and it turned
out that they either forgot or ignored you
or did the wrong thing. All of these issues
are a result of not closing the loop.
How is this relevant to a compliance
professional like a Company Secretary?
A Company Secretary is compliance
officer and advisor of many legal
enactments depending on the nature of
business and sectoral regulator for
respective entity. Let us look at some of
the sections and provisions where we can
close the loop, to avoid ambiguity; to bring
perfection in regulatory reporting and to
comply with regulatory provisions.
Section 188 of the Act – Related Party
Transaction (RPT):

To close this loop, company secretary
could circulate at the beginning of the
financial year, a format of AOC 2 to all the
departments of the Company to complete
the table whenever RPT contract is
executed and ask them to attach necessary
supporting documents to establish armslength. Head of the department could sign
off on the format which should be attached
to the contract. Board can adopt a practice
of noting all such contracts once in six
months, so that an up to date tracker is
available at the end of the year. Another
solution could be to attach a checklist with
each such contract.

All governance professionals are aware of
Section 188 requirements and related
compliances. I wish to point out here is the
last step compliance to close the loop. If
we consider Annexure AOC 2 which
forms part of the Directors’ Report, there
are two parts to the prescribed format:
-

-

Details of contracts or arrangements or
transactions not at arm’s length basis;
and
Details of material contracts or
arrangements or transactions at arm’s
length basis

In the Companies Act, 2013 there is no
reference or meaning of the term
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Suggested format of checklist is as follows:
Sr.
No
1.

Question

Yes

No

Attachments,
if any

Name of the related party and nature of relationship is
known and provide details

2.

Nature of contract / arrangements / transactions is
known and provide details

3.

Duration of the contract

4.

Is the agreement / contract at arms-length

5.

Have you attached a documentary evidence to
substantiate arms-length

6.

Has any advance been paid

7.

Value of the contract
Sign of the Head of the Department / Date
Sign of the CS after the same is placed at the Board
meeting for noting along with date of meeting
Section 184 (1) Disclosure of Director’s
Interest:

Board evaluation reviews:
All listed companies and some of the
unlisted public companies are required to
conduct Board effectiveness reviews and
some resort to online questionnaires, some
frame their own review documents.
Responsibility for implementing and
conducting Board Evaluation rests with the
Chairperson and the Company Secretary.
Once the evaluation is complete, the
Company Secretary should provide a
report to the Board. The report should
include current strengths and weaknesses
along with proposed remedial actions.
After the evaluation, the Chairperson
should also consider - Has the Board
considered a feedback loop so that
evaluation results are revisited and tested
quarterly, annually, or biannually. A
healthy governance system is rich with
feedback loops. Board to CEO, CEO to
EXCO, EXCO to workers, customers to
EXCO. Diverse feedback loops prepare
Board members to properly execute their
duties.

Disclosure u/s 184 (1) is a general notice
of disclosure given by every director about
his/her concern or interest in any
companies, bodies corporate, firms or
other association of individuals, along with
shareholding. All directors of a Company
are covered under the disclosure
requirement given u/s 184(1).
A director is required to submit the
Disclosure of Interest to the Company
under section 184(1) in Form MBP-1.
Form MBP-1 is to be presented by the
Director in the first Board Meeting held in
every financial year or as becomes
concerned or interested after a contract is
executed.
Many a times Directors do not disclose
their interest arising during the financial
year and can create non - compliance for
company contracts, especially related
parties. To close this loop, Ministry can
send auto-generated emails (just as MCA
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sent for deactivated DIN) to all other
companies where the Director is already
on Board on the basis DIN of the Director.
This will not only address the assurance
process of reporting linkages; it can be
enabled through technology in the digital
world.

The Central Government vide notification
number S.O.5622 (E), dated the 2nd
November, 2018 has directed that all
companies, who get supplies of goods or
services from micro and small enterprises
and whose payments to micro and small
enterprise suppliers exceed forty five days
from the date of acceptance or the date of
deemed acceptance of the goods or
services as per the provisions of section 9
of the Micro, Small and Medium
Enterprises Development Act, 2006 (27 of
2006) (hereafter referred to as “Specified
Companies” as per section 405 of The
Companies Act, 2013), shall submit a half
yearly return to the Ministry of Corporate
Affairs stating the following:

Section 135 Corporate Social
Responsibility (CSR)
[Section 135 (6) (Yet to be notified)]
Any amount remaining unspent under subsection (5), pursuant to any ongoing
project, fulfilling such conditions as may
be prescribed, undertaken by a company in
pursuance of its Corporate Social
Responsibility Policy, shall be transferred
by the company within a period of thirty
days from the end of the financial year to a
special account to be opened by the
company in that behalf for that financial
year in any scheduled bank to be called the
Unspent Corporate Social Responsibility
Account, and such amount shall be spent
by the company in pursuance of its
obligation towards the Corporate Social
Responsibility Policy within a period of
three financial years from the date of such
transfer, failing which, the company shall
transfer the same to a Fund specified in
Schedule VII, within a period of thirty
days from the date of completion of the
third financial year.

(a) The amount of payment due; and
(b) The reasons of the delay;
Specified
Company
means
Every
Company “Public or Private” who
received Goods or Services ‘from’ Micro
or Small Enterprises ‘of which’ Payment
Due or Not Paid till 45 days
Challenges faced by the Company
Secretary is seeking list of unpaid dues
beyond 45 days and which qualifies the
test of day of delivery / deemed date of
acceptance etc. Dependency is on finance,
operations and the department which
availed the services or received the goods.
If any company fails to comply with the
Order or knowingly furnishes any
information or statistics which is incorrect
or incomplete in any material respect, the
Company shall be punishable with fine
which may extend to Rs. 25,000/- and
every officer of the Company who is in
default, shall be punishable with
imprisonment for a term which may
extend to 6 (Six) months or with fine
which shall not be less than Rs. 25,000/but which may extend to Rs. 3 Lakh, or
with both.

This proposed provision closes the
ambiguity around the unspent funds under
CSR. While it is a comply or explain
section, with this it has clarified that
Companies are expected to spend the 2%
in full, if not now then by end of the 3-year
period when it is parked in unspent CSR
account.
MSME Return - Specified Companies
(Furnishing of Information about payment
to Micro & Small Enterprises Supplies)
Order, 2019
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If such is the gravity of the compliance,
Company Secretary must ensure through
Finance department that the payment
process is full proof to ensure invoices are
cleared before the 45-day trigger in case of
MSME vendors and seek confirmation
from finance on a quarterly basis as
readiness for the 6-monthly report. Such
report can be placed to the Audit
Committee members at their regular
meetings for noting.

As a custodian of information / data, a
Company Secretary should bear in mind:
• Always

acknowledge
information
received - whether by phone, email, or
any other means. When there’s nothing
else to say, a simple thank you email or
holding response is more than enough.

• Let people know in advance when

things will not be completed by
deadline.

Execution and preparation of Power of
Attorney: (POA)
Standard procedure for issuance of POA is
procurement of stamp paper or franking,
drafting, execution and notary. Devil is in
the detail when it comes to advising the
process. Details such as photo and thumb
impression required in case of POA for
property related matters or mere notary
issuing certified true copy is not sufficient
but a Registered POA with an entry in the
Notary’s Register will make a complete
advice and close the loop on issuance of
valid POA.

• Provide

feedback when
information is required.

additional

• When multiple questions or tasks are

posed at once, go through each one
separately. Number them in order to
keep track.
• If you are part of projects, provide a

status update when something material
happens (e.g. Board approval, deal
closure,
shareholder
agreement
execution, etc.)
• Follow up when promised and honour

your deadline too.
In case of companies which provide POAs
to staff, they should incorporate in the exit
pack, a confirmation to the effect that the
employee has surrendered original POA
for cancellation, so that company is not at
risk of misuse of POA.

• Repeat until closed.

An interesting example to share to
conclude on this concept - I placed an
order on urban ladder and made the
payment online. Many a times we pay
online for something and get confused
when we reconcile our Bank Statements or
Credit Card statements to find some odd
company names. Then we reconcile from
the amount spent and not by the names
appearing in the statement.

Creating Standard Department Operating
Procedures (SOPs)
The operations manual is intended to
remind employees of how to do their job.
The manual is either a book or folder of
printed documents containing the standard
operating procedures, a description of the
organisational hierarchy, contact details
for key personnel and emergency
procedures. The SOPs is irrelevant only if
who does what is covered without
reference to “how to” “where to look for
documents etc”. In fact, SOPs should be
step by step process of each activity in
detail.

Urban ladder has perfectly closed this last
step (loop) by adding a line after the
payment is made which is as follows:
Payment Details :
You have opted for Credit Card / Debit
Card / Net Banking as your payment
method. The transaction on your credit
18
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card or bank statement will appear as
"IBIBO-Urbanladder.com".

of the transaction. Effective advocacy
serves to close the loop between
information and decision, so be there and
close the loop

This is customer centricity and closing the
loop, be with the customer till the last step
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CAUTION: RELATED PARTY TRANSACTION!

CS Brajesh Tiwary
Managing Partner, Actum Legal
Related Party Transaction (RPT) refers to
a transaction entered into by a company
with a party who or which is related to it in
one or more ways specified under the law.

between the parties on the transaction to
bring within its ambit only the transactions
which do not meet the prescribed
standards. Fourth proviso to section 188(1)
of the Act states that “nothing in this subsection shall apply to any transactions
entered into by the company in its ordinary
course of business other than transactions
which are not on an arm’s length basis.”
However, when this test fails, section
188(1) of the Act provides that except with
the consent of the Board of Directors given
by a resolution at a meeting of the Board
and subject to such conditions as may be
prescribed, no company shall enter into
any contract or arrangement with a related
party with respect to the specified
transaction.

RPTs are potentially the transactions
where interest of the company could be at
risk. Therefore, the law regulates RPTs in
special ways.
RPTs are very common in business
dealings, as it is human nature to deal with
someone they know. Sometimes, parties
are related legally speaking, but they are
not at such terms in their inter se relation
on personal level as to influence the
transaction. Sometimes related parties
engage into business dealings owing to
business and trade compulsions. For
example, brothers separated following a
family feud may engage in business
dealings in terms of business separation
agreement or otherwise. Similarly, a
professionally managed private company
appointing son of a director to an office or
place of profit may not have anything
special to be looked into with respect to
this appointment.

According to Section 188(1), specified
transaction are the following—
(a) sale, purchase or supply of any goods
or
materials;
(b) selling or otherwise disposing of, or
buying,
property
of
any
kind;
(c) leasing of property of any kind;
(d) availing or rendering of any services;
(e) appointment of any agent for purchase
or sale of goods, materials, services or
property;
(f) such related party's appointment to any
office or place of profit in the company, its
subsidiary company or associate company;
and

This Article deals with provisions of law
on RPT applicable to Listed and Unlisted
companies.
The Companies Act, 2013 (Act) lays down
the test to gauge the effect of relation
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(g) underwriting the subscription of any
securities or derivatives thereof, of the
company
Over and above, there is test of materiality
under section 188. If the RPT is a material
RPT, the transaction shall require
shareholders’ approval as well.

agent, amounting to ten percent or more of
the turnover of the company.
Cumulative value of transactions in a
financial year shall be taken for the
aforesaid.
(b) The applicable threshold in the
following cases is as under:

First proviso to section 188(1) deals with
material RPTs. It states that no contract or
arrangement, in the case of a company
having a paid-up share capital of not less
than such amount, or transactions not
exceeding such sums, as may be
prescribed, shall be entered into except
with the prior approval of the company by
a resolution. Accordingly, approval by
general meeting resolution shall be
required in cases specified under Rule
15(3) of the Companies (Meetings of
Board and its Powers) Rules, 2014.

- exceeding 2.5 Lacs per annum in case of
appointment of office or place of profit;
-exceeding 1% of Net worth in case of
remuneration for underwriting
Note: Net worth or Turnover shall be
calculated the basis of the audited financial
statement of the preceding financial year.
(c) The explanatory statement to be
annexed to the notice of a general meeting
convened pursuant to section 101 shall
contain the following particulars, namely:-

Rule 15(3) states as under:

(a) name of the related party;

For the purposes of first proviso to subsection (1) of section 188, except with the
prior approval of the company by
a resolution, a company shall not enter into
a transaction or transactions, where the
transaction or transactions to be entered
into,-

(b) name of the director or key managerial
personnel who is related, if any;
(c) nature of relationship;
(d) nature, material terms, monetary value
and particulars of the contract or
arrangements;

(a) as contracts or arrangements with
criteria as mention below-

(e) any other information relevant or
important for the members to take a
decision on the proposed resolution

(i) sale, purchase or supply of any goods or
material, directly or through appointment
of agent, amounting to ten percent or more
of the turnover of the company;

Now, many a time, due to various reasons,
the required approvals are not taken in
time. In such scenario, section 188 (3) of
the Act provides that - where any contract
or arrangement is entered into by a director
or any other employee, without obtaining
the consent of the Board or approval by
a resolution in the general meeting under
sub-section (1) and if it is not ratified by
the Board or, as the case may be, by the
shareholders at a meeting within three
months from the date on which such
contract or arrangement was entered into,
such contract or arrangement shall be
voidable at the option of the Board or, as

(ii) selling or otherwise disposing of or
buying property of any kind, directly or
through appointment of agent, amounting
to ten percent or more of net worth of the
company;
(iii)
leasing
of
property
any
kind amounting to ten per cent or more of
the turnover of the company;
(iv) availing or rendering of any services,
directly or through appointment of
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the case may be, of the shareholders and if
the contract or arrangement is with a
related party to any director, or is
authorised by any other director, the
directors concerned shall indemnify the
company against any loss incurred by it.

(i) Public Companies having paid up share
capital of ten crore rupees or more; or
(ii) Public Companies having turnover of
one hundred crore rupees or more; or
(iii) Public Companies which have, in
aggregate, outstanding loans, debentures
and deposits, exceeding fifty crore rupees.

According to Section 188(4) of the Act –
Without prejudice to anything contained in
sub-section (3), it shall be open to the
company to proceed against a director or
any other employee who had entered into
such contract or arrangement in
contravention of the provisions of this
section for recovery of any loss sustained
by it as a result of such contract or
arrangement.

Every Audit Committee shall act in
accordance with the terms of reference
specified in writing by the Board which
shall, inter alia, include approval or any
subsequent modification of transactions of
the company with related parties (Sec
177(4) (iv) of the Act)
Section 177 (4)(iv) of the Act has
following provisos:

According to section 188 (5) of the Act,
any director or any other employee of a
company, who had entered into or
authorized the contract or arrangement in
violation of the provisions of this section
shall, —

Proviso no 1: Provided that the Audit
Committee may make omnibus approval
for related party transactions proposed to
be entered into by the company subject to
such conditions as may be prescribed.

(i) in case of listed company, be
punishable with imprisonment for a term
which may extend to one year or with fine
which shall not be less than twenty-five
thousand rupees but which may extend to
five lakh rupees, or with both; and

Proviso No. 2: Provided further that in
case of transaction, other than transactions
referred to in section 188, and where Audit
Committee does not approve the
transaction,
it
shall
make
its
recommendations to the Board.

(ii) In case of any other company, be
punishable with fine which shall not be
less than twenty-five thousand rupees but
which may extend to five lakh rupees.

Proviso No. 3: Provided also that in case
any transaction involving any amount not
exceeding one crore rupees is entered into
by a director or officer of the company
without obtaining the approval of the
Audit Committee and it is not ratified by
the Audit Committee within three months
from the date of the transaction, such
transaction shall be voidable at the option
of the Audit Committee and if the
transaction is with the related party to any
director or is authorised by any other
director, the director concerned shall
indemnify the company against any loss
incurred by it.

Having discussed the provisions of section
188 of the Act with respect to RPTs,
another important section in this regard is
section 177 of the Act.
Section 177 (1) of the Act read with Rule 6
of the Companies (Meetings of Board and
its Powers) Rules, 2014 read with Rule 4
of the Companies (Appointment and
Qualification
of
Directors)
Rules,
2014 requires a listed public company and
the following classes of companies to
constitute an audit committee:

Proviso No 4: Provided also that the
provisions of this clause shall not apply to
a transaction, other than a transaction
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referred to in section 188, between a
holding company and its wholly owned
subsidiary company.

nature and that such approval is in the
interest of the company.
(4) The omnibus approval shall contain or
indicate the following: -

Rule 6A of Companies (Meetings of Board
and its Powers) Rules, 2014 deals with
Omnibus Approval for Related Party
Transactions
on
Annual
Basis.
Accordingly, all related party transactions
shall require approval of the Audit
Committee and the Audit Committee may
make omnibus approval for related party
transactions proposed to be entered into by
the company subject to the following
conditions, namely

(a) name of the related parties;
(b) nature and duration of the transaction;
(c) maximum amount of transaction that
can be entered into;
(d) the indicative base price or current
contracted price and the formula for
variation in the price, if any; and
(e) any other information relevant or
important for the Audit Committee to
take a decision on the proposed
transaction:

(1) The Audit Committee shall, after
obtaining approval of the Board of
Directors, specify the criteria for
making the omnibus approval which
shall include the following, namely: -

Provided that where the need for related
party transaction cannot be foreseen and
aforesaid details are not available, audit
committee may make omnibus approval
for such transactions subject to their value
not exceeding rupees one crore per
transaction.

(a) maximum value of the transactions, in
aggregate, which can be allowed under
the omnibus route in a year;
(b) the maximum value per transaction
which can be allowed;
(c) extent and manner of disclosures to be
made to the Audit Committee at the
time of seeking omnibus approval;
(d) review, at such intervals as the Audit
Committee may deem fit, related party
transaction entered into by the company
pursuant to each of the omnibus
approval made;
(e) transactions which cannot be subject to
the omnibus approval by the Audit
Committee.

(5) Omnibus approval shall be valid for a
period not exceeding one financial
year and shall require fresh approval
after the expiry of such financial
year.
(6) Omnibus approval shall not be made
for transactions in respect of selling or
disposing of the undertaking of the
company.
(7) Any other conditions as the Audit
Committee may deem fit.

(2) The Audit Committee shall consider
the following factors while specifying
the criteria for making omnibus
approval, namely: -

Therefore, in cases where constitution of
Audit Committee is mandated under
section 177, irrespective of whether the
transaction is a specified transaction under
section 188(1) or not, approval of the
Audit Committee shall be taken, as the two
sections, viz., section 188 and section 177
prescribe
independent
approval
requirements.

(a) repetitiveness of the transactions (in
past or in future);
(b) justification for the need of omnibus
approval.
(3) The Audit Committee shall satisfy
itself on the need for omnibus
approval for transactions of repetitive

Who is a Related Party?
23

ICSI WIRC Focus
May 2020
==========================================================================

Clause (viii) of section 2(76) is not
applicable to a private company.r.t.
Section 188, as per as per notification no
G.S.R. 464(E), dated 5th June, 2015.

Related Party is a defined term under the
Companies Act, 2013. According to
section 2(76) of the Act - "related party",
with reference to a company, means—

As per Rule 3 of the Companies
(Specification of Definitions Details)
Rules, 2014 , for the purposes of subclause (ix) of clause (76) of section 2 of
the Act, a director other than an
independent director or key managerial
personnel of the holding company or his
relative with reference to a company, shall
be deemed to be a related party.

(i) a director or his relative;
(ii) a key managerial personnel or his
relative;
(iii) a firm, in which a director, manager or
his relative is a partner;
(iv) a private company in which a director
or manager or his relative is a member
or director;

Provisions for disclosure of Interest:
Section 184 read with Rule 9 of the
Companies (Meetings of the Board and its
Powers) Rules has detailed provisions for
disclosure of interest by a director in Form
MBP-1.

(v) a public company in which a director or
manager is a director and holds along
with his relatives, more than two per
cent of its paid-up share capital;
(vi) any body corporate whose Board of
Directors, managing director or
manager is accustomed to act in
accordance with the advice, directions
or instructions of a director or manager
(except when advice, directions or
instructions given in a professional
capacity);

Section 189 of the Act has similar
provisions for disclosure of interest by
KMPs;
Restriction on voting:As per Rule 15(2) of Companies
(Meetings of Board and its Powers) Rules,
2014, where any director is interested in
any contract or arrangement with a related
party, such director shall not be present at
the meeting during discussions on the
subject matter of the resolution relating to
such contract or arrangement

(vii) any person on whose advice, directions
or instructions a director or manager is
accustomed to act (except when advice,
directions or instructions given in a
professional capacity):
(viii) any body corporate which is—

Proviso 2 to section 188(1) provides that
no member of the company shall vote on
such resolution, to approve any contract or
arrangement which may be entered into by
the company, if such member is a related
party.

(A) a holding, subsidiary or an associate
company of such company;
(B) a subsidiary of a holding company to
which it is also a subsidiary; or
(C) an investing company or the venturer of
the company (a body corporate whose
investment in the company would result
in the company becoming an associate
company of the body corporate);
(ix)

such other
prescribed;

person as

may

Vide General Circular No. 30/2014 dated
17th July 2014, it has been clarified that
the member to be debarred has to be
related party vis a vis that particular
contract or arrangement and not generally.
Further, it has also been clarified that
transactions arising out of Compromises,

be
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Arrangements and Amalgamations shall
not be covered by section 188.

Section 188(2) provides that every contract
or arrangement entered into under subsection (1) shall be referred to in the
Board’s report to the shareholders along
with the justification for entering into such
contract or arrangement.

Further, as per notification no G.S.R.
464(E), dated 5th June, 2015, the second
proviso to section 188(1) shall not apply to
a private company. Meaning thereby that
voting restrictions on a member by virtue
of being a related party shall not apply.

From the disclosure to shareholders point
of view, as per section 134(3)(h) of the
Act, Directors’ Report shall include
particulars of contracts or arrangements
with related parties referred to in subsection (1) of section 188 in the prescribed
form (Form AOC-2).

Further, as per notification no G.S.R. 463
(E) dated 5th June 2015, the provisions of
first and second proviso of section 188(1)
shall not apply to a Government company,
if the contract or arrangement is with
another Government company and, in case
of other contracts/arrangements, if such
Government company is not a listed
company and the prior approval of
concerned administrative ministry or
department has been obtained.

As per Rule 8(2) of the Companies
(Accounts) Rules, 2014, Board’s Report
shall contain the particulars of contracts or
arrangements with related parties referred
to in sub-section (1) of section 188 in the
Form AOC-2.

Third proviso to section 188 provides that
second proviso shall not apply to a
company in which ninety per cent or more
members, in number, are relatives of
promoters or are related parties.

Form AOC-2 is required to be signed by
the persons who have signed the Board’s
Report

In case of listed companies,

Securities and Exchange Board of India
(Listing Obligations and Disclosure
Requirements) Regulations, 2015 – In
short, SEBI (LODR) Regulations, 2015.

Related party transactions in listed
companies:

Arm’s Length Transaction:
Explanation (b) to section 188 (1) provides
that the expression “arm’s length
transaction” means a transaction between
two related parties that is conducted as if
they were unrelated, so that there is no
conflict of interest.

Regulation 23 of the SEBI (LODR)
Regulations deals with RPTs. The
Regulations in this regard are as follows:In the context of listed companies, the
following definitions are very important:

Ordinary Course of Business:
This refers to transactions made towards
normal carrying on, or generally in
furtherance of business, pursuant to the
Memorandum of Association of the
Company.

Reg 2(1)(zb) -“related party” means a
related party as defined under sub-section
(76) of section 2 of the Companies Act,
2013 or under the applicable accounting
standards.

However, just because an activity is
included in the Memorandum of
Association, the activity does not become
an activity in the ordinary course of
business of the company.

Provided that any person or entity
belonging to the promoter or promoter
group of the listed entity and holding 20%
or more of shareholding in the listed entity

Inclusion in Board Report:
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shall be deemed to be a related party.

Reg. 23(2) - All related party transactions
shall require prior approval of the audit
committee.

Reg 2 (1) (zc) -“related party transaction”
means a transfer of resources, services or
obligations between a listed entity and a
related party, regardless of whether a price
is charged and a “transaction” with a
related party shall be construed to include
a single transaction or a group of
transactions
in
a
contract:

Reg. 23(3) - Audit committee may grant
omnibus approval for related party
transactions proposed to be entered into by
the listed entity subject to the following
conditions, namely(a)the audit committee shall lay down the
criteria for granting the omnibus approval
in line with the policy on related party
transactions of the listed entity and such
approval shall be applicable in respect of
transactions which are repetitive in nature;
(b)the audit committee shall satisfy itself
regarding the need for such omnibus
approval and that such approval is in the
interest of the listed entity;
(c)the omnibus approval shall specify:
(i)the name(s) of the related party, nature
of transaction, period of transaction,
maximum amount of transactions that shall
be entered into,
(ii)the indicative base price / current
contracted price and the formula for
variation in the price if any; and
(iii)such other conditions as the audit
committee may deem fit:

Both definitions cited above are not
applicable for the units issued by mutual
funds which are listed on a recognised
stock exchange(s).
Here, it is very important to note that the
definition of related party under the LODR
Regulations includes the definition under
both – the Companies Act 2013 as well as
applicable accounting standards.
Regulation 23 SEBI (LODR) Regulations,
2015 deals with RPT in case of a listed
company. As per Regulation 23(1), the
listed entity shall formulate a policy on
materiality of related party transactions
and on dealing with related party
transactions including clear threshold
limits duly approved by the board of
directors and such policy shall be reviewed
by the board of directors at least once
every three years and updated accordingly.
Explanation. – Material RPT arises when
= (Transaction with Related Party during
financial year) > (10 % of the annual
consolidated turnover of the listed entity as
per its last audited financials).

Provided that where the need for related
party transaction cannot be foreseen and
aforesaid details are not available, audit
committee may grant omnibus approval
for such transactions subject to their value
not exceeding rupees one crore per
transaction.

Reg. 23(1A) : RPT involving payments
made to a related party with respect to
brand usage or royalty will tested on
materiality as follows:

(d) the audit committee shall review, at
least on a quarterly basis, the details of
related party transactions entered into by
the listed entity pursuant to each of the
omnibus approvals given.

(Transaction with Related Party during
financial year) > (5 % of the annual
consolidated turnover of the listed entity as
per its last audited financials).

(e)such omnibus approvals shall be valid
for a period not exceeding one year
and shall require fresh approvals after the
expiry of one year;
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As per Regulation 23(4), all material
related
party
transactions
(except
resolution plan approved under section 31
of the Insolvency Code, subject to the
event being disclosed to the recognized
stock exchanges within one day of the
resolution plan being approved) shall
require approval of the shareholders
through resolution and no related party
shall vote to approve such resolutions
whether the entity is a related party to the
particular transaction or not.

format specified in the relevant accounting
standards for annual results to the stock
exchanges and publish the same on its
website.
As per Reg 27(2), the listed entity shall
submit a quarterly compliance report on
corporate governance in the format as
specified by the Board from time to time
to the recognized stock exchange(s) within
fifteen days from close of the quarter.
Details of all material transactions with
related parties shall be disclosed along
with the report.

Regulation 23 (5) provides that, the
approval(s) aforesaid shall not be required
in the following cases:

Conclusion:
From the aforesaid, we conclude that the
RPT policies are very crucial documents in
order for the respective functions to be
able to manage the RPTs very effectively.
Therefore, in case of unlisted companies
also, RPT policies should be in place.
Robust
system
of
preliminary
documentation to substantiate arm’s length
character of a transaction must be put in
place. The process of reference to Audit
committee and/or Board must be
spontaneous. The Laws on this are also
quite flexible and suited with the provision
for omnibus approval, post facto
approvals, etc.

(a) transactions entered into between two
government companies (as defined under
section 2(45) of the Act;
(b) transactions entered into between a
holding company and its wholly owned
subsidiary
whose
accounts
are
consolidated with such holding company
and placed before the shareholders at the
general meeting for approval.
As per Reg 23 (9), the listed entity shall
submit within 30 days from the date of
publication of its standalone and
consolidated financial results for the half
year, disclosures of related party
transactions on a consolidated basis, in the

27

ICSI WIRC Focus
May 2020
==========================================================================

ANALYSIS OF RECENT AMENDMENTS TO THE PROVISIONS
RELATING TO CORPORATE SOCIAL RESPONSIBILITY UNDER
THE COMPANIES ACT, 2013

CS Nachiket S. Sohani

The concept of Corporate Social
Responsibility (“CSR”) was introduced in
India by the Companies Act, 2013 (“Act”).
It should be noted that India was the first
country to make CSR expenditure
mandatory
for
certain
prescribed
companies. The Act allowed the
corporates to invest their profits in areas
such as education, poverty, gender
equality,
hunger,
and
disaster
management, as part of CSR compliance.

iii. Net profit exceeding Rs.5 Crore or
more
3. The CSR Committee so constituted is
required to recommend to the Board of
that company, the CSR expenditure to
be undertaken and also monitor the
CSR expenditure incurred. The
activities which may be included by the
companies in their CSR Policies are
provided in Schedule VII.
4. Section 135(5) requires that the
companies referred to in Section 135(1)
shall ensure that they spent at least two
percent of their average net profits
made during the three preceding
financial years, in pursuance of their
CSR Policy.

An overview of the applicability of CSR
under the Companies Act, 2013
1. The applicability of CSR is governed
by Section 135 of the Act read with the
Companies
(Corporate
Social
Responsibility Policy) Rules, 2014
(“Rules”) and Schedule VII to the Act.

5. The companies are expected to give
preference to the local area and areas
around it where it operates for spending
its CSR funds.

2. Section 135(1) of the Act provides that
the constitution of CSR Committee
(“Committee”) of the Board is
mandatory for every company which
satisfies any of the following criteria, in
its immediately preceding financial
year:

Recent Amendments relating to the
provisions of CSR
1. Companies (Amendment) Bill, 2020

i. Net worth of Rs.500 Crore or more; or
The Companies (Amendment) Act, 2020
has significantly amended the provisions
of Section 135 of Companies Act, 2013.

ii. Turnover of over Rs.1,000 Crore; or
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The said amendment has changed the
approach of the legislature from being
recommendatory
to
mandatory by
introducing penal provision for noncompliance of CSR provisions for the first
time.

The penalty that will be levied on every
officer-in-default will be as follows:
(a) One-tenth of the amount required to
be transferred by the company to such
Fund specified in Schedule VII, or the
Unspent
Corporate
Social
Responsibility Account, as the case
may be; or

Some of the highlights of the proposed
amendments are as follows:

(b) Rupees Two Lakh only,

i. Provision for set-off of excess CSR
expenditure
A third proviso to Section 135(5) has
been inserted which allows the
companies, which have spent any amount
in excess of their CSR obligation for the
financial year, are allowed to set off such
excess amount for prescribed number of
succeeding financial years;
ii. Penalty for non-compliance
Sub-section (7) to Section 135 has been
inserted which provides for penalty for
non-spending of CSR expenditure by the
companies. It should be noted that for the
first time, penalty has been imposed for
non-spending. Earlier, the companies
which did not spend their prescribed
CSR expenditure were only required to
disclose the fact in their Annual Report.
Hence, it is very clear the CSR is now
not a discretion of the corporates
anymore. The penalty for noncompliance will be levied both on the
company as well as on every officer-indefault.

Whichever is less
iii. Exemption from constitution of CSR
Committee
Sub-section (9) to Section 135 has been
inserted
which
exempts
certain
companies from constituting CSR
Committee. Companies having CSR
liability of up to Rs.50 lakhs in a year are
exempted from constituting CSR
Committee.
2. Draft Companies (Corporate Social
Responsibility
Policy)
Amendment
Rules, 2020
The Ministry of Corporate Affairs
(“Ministry”) has proposed to amended
the existing Rules to be in line with
amendments made last year in the
Companies Act, 2013. The draft
Companies
(Corporate
Social
Responsibility
Policy)
Amendment
Rules, 2020 (“Draft CSR Rules”) aim at
an increased involvement of the Board in
monitoring their CSR projects. The
proposed changes aim to transform the
existing lenient approach to a stricter
one. The Draft CSR Rules are placed on
the
website
of
the
Ministry
www.mca.gov.in and are open for
comments of the public till April 20,
2020.

The penalty that is proposed to be levied
on the company will be as follows:
(a) Twice the amount required to be
transferred by the company to the
Fund specified in Schedule VII or the
Unspent
Corporate
Social
Responsibility Account, as the case
may be; or

Some of the highlights of the Draft CSR
Rules are as follows:

(b) Rupees One Crore only,
Whichever is less

Rule2(1)(c)
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Activities which shall not be considered as
CSR activities

Rule 2(1)(h) - Ongoing Projects
It means a multi-year project undertaken
by a company in fulfilment of its CSR
obligation having timelines not exceeding
three years excluding the financial year in
which it was commenced, and shall also
include such projects that were initially not
approved as a multi-year project but whose
duration has been extended beyond a year
by the Board based on reasonable
justification.

i. Activities undertaken in pursuance of
normal course of business of the
company;
ii. Any activity undertaken
company outside India;

by

the

iii. Contribution of any amount directly or
indirectly to any political party under
section 182 of the Act;
iv. Activities that significantly benefit the
employees of the company and their
families.

Rule 2(1)(i) - Public Authority
It means ‘Public Authority’ as defined in
sub-clause (h) of Section (2) of Right to
Information Act, 2005, which means any
authority or body or institution of selfgovernment established or constituted –

v. It should be noted that the amount spent
by the companies towards any activities
which would benefit its employees,
would be deemed to be a CSR activity
only if the companies ensure that the
beneficiaries of such activities are not
be more than twenty-five percent of the
company’s employees.

(a) by or under the Constitution;
(b) by any other law made by Parliament;
(c) by any other law made by State
Legislature;

Rule 2(1)(e) - CSR Policy
CSR Policy is:

(d) by notification issued or order made by
the appropriate Government, and
includes any –

i. A statement containing the approach
and direction given by the board of a
company;

(i) body
owned,
controlled
substantially financed;

ii. It should be as per recommendations of
its CSR Committee;

or

(ii) non-Government
organization
substantially financed, directly or
indirectly by funds provided by the
appropriate Government.

iii. It
should
be
for
selection,
implementation and monitoring of
activities;

Rule 4(1)

iv. It should be undertaken in areas or
subjects specified in Schedule VII of
the Act.

i. The Board should ensure that the CSR
activities are undertaken by the company
itself or through a company established
under Section 8 of the Act or any entity
under an act of Parliament or State
Legislature.

Rule 2(1)(f) - International Organization
It means an organization notified by the
Central Government as an international
organization under Section 3 of the United
Nations (Privileges and immunities) Act,
1947 (“UN Act”), to which the provisions
of the Schedule to the UN Act apply.

ii. The entities referred in (i) above shall
register
itself
with
the central
government for undertaking any CSR
activity by filing the e-form CSR-1 with
the Registrar along with prescribed fee.
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v. Details of need and impact assessment, if
any, undertaken by the company

Rule 4(3)
i. International Organizations are allowed
to help organizations for designing,
monitoring and evaluation of CSR
projects and also for capacity building of
company’s employees for CSR.

Rule 7 – CSR expenditure
i. Administrative expenditure shall not be
more than 5% of the total CSR
expenditure. However, if the CSR
Activities are carried out by another
company, then this limit is not
applicable. If the Impact Assessment is
also conducted in a particular financial
year then the limit is increase to 10%.

ii. The companies should obtain prior
approval of the Central Government
before undertaking any CSR spending
through international organizations.
Rule 4(4)
i. The companies which are required to
undertake CSR expenditure should
satisfy themselves that the CSR funds
have been utilized for the specified
purpose only.
ii. Further, the same should be certified by
Chief Financial Officer (CFO) or the
person
responsible
for
financial
management of such companies.
iii. It is important to note that the onus is
placed of the CFO but the Draft CSR
Rules are silent for those companies
which are not required to appoint a CFO
under section 203 of the Act.
Rule 5 – Role of CSR Committee
A CSR Policy of a company should
formulate and recommend to the Board, an
annual action plan in pursuance of its CSR
policy, which shall include the following:
i. List of CSR projects or programmes that
are approved to be undertaken as per
Schedule VII to the Act;
ii. Manner of execution of such projects or
programmes mentioned in point no. (i)
above;
iii. Modes of utilization of funds and
implementation schedules for the
projects or programmes;
iv. Monitoring and reporting mechanism for
the projects or programmes;

ii. Surplus or unspent CSR funds shall be
transferred to Unspent CSR Account and
spent in pursuance of company’s CSR
Policy and action plan.
iii. Assets can be created out of CSR Funds
only if the assets are held by a Section 8
Company or by a public authority.
However, in respect of assets created out
of CSR funds prior to the notification of
these Draft CSR Rules, compliance
under the Draft CSR Rules should be
made within 180 days of their
notification or within 270 days based on
an extension provided by the Board for
reasonable justification. It is very clear
that all such assets should be transferred
to a Section 8 Company or a public
authority within the time limits specified.
iv. Unspent Balances of CSR funds as of the
date of notification of the Draft CSR
Rules shall be transferred to an account
designated as ‘Unspent Corporate Social
Responsibility Account’ within 30 days
of end of financial year 2020-21 i.e.
April 30, 2021. Such unspent balance
shall be spent within a period of three
financial years from the date of such
transfer i.e. three years from the date of
transfer. Further unspent balance after the
expiry of the three years prescribed shall
be transferred to a Fund specified under
Schedule VII in this regard within 30
days.
Rule 8(3) – Impact Assessment
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Every
Company
incurring
CSR
expenditure of Rs. 5 crores or more in the
three immediately preceding financial
years shall be required to undertake impact
assessment for its CSR projects and
disclose the same in the Annual Report on
CSR.

iii.

iv.

v.

Rule 9 – Display of CSR activities on the
website

The details of the Impact Assessment of
CSR Projects carried out during the
year
The details of the surplus arising out of
the CSR Projects / Programmes /
Activities during the year
The details of Amount of CSR Unspent
in the prescribed format.

Outbreak of Novel Coronavirus:
In the wake of the ongoing outbreak of
Novel Corona Virus (COVID-19), the
Ministry vide its Circular dated March 23,
2020, has notified that companies’
expenditure to fight the pandemic will be
considered valid under CSR activities. The
said expenditure also includes that funds
may be spent on various activities related
to COVID-19 such as promotion of
healthcare including preventive healthcare
and sanitation, and disaster management.

The following should be disclosed
mandatorily on the website of the
company:
i. Composition of the CSR Committee;
ii. CSR Policy of the Company;
iii. Projects approved by the Board on their
website for public viewing.
Rule 10 - National Unspent Corporate
Social Responsibility Fund
The companies whose CSR funds remain
unspent, should mandatorily transfer the
same to ‘National Unspent Corporate
Social Responsibility Fund’ established by
the Central Government for the purpose of
Section 135(5) and Section 135(6).

Conclusion:
Thus, from the above analysis, we can
conclude that CSR has become an integral
part of the corporate culture in India. Over
the years, huge CSR contributions have
been made in various forms resulting in
availability of funds for various social
projects. The corporates have realised that
along with creation of wealth, they are also
responsible towards welfare of society.
Still some of the corporates are reluctant to
contribute towards CSR. Hence, as we are
moving towards the age of good
governance, the corporates are expected to
fulfil their CSR commitments. Therefore,
for the first time since the inception of
CSR, the penal provisions are stricter than
the earlier provisions.

Disclosure in the Boards’ Report
The following additional information
should be provided under the head
‘Annual Report on CSR activities’, which
forms part of the Boards’ Report:
i. Name of Directors nominated for CSR
Committee, their DIN, number of
meetings of CSR Committee held
during the year, number of meetings
attended by the Director
ii. The details of the web-link where
Composition of CSR committee, CSR
Policy and CSR projects approved by
the board is disclosed on the website of
the company

We can say that the Government is aiming
to transform the concept of CSR into CSC
i.e. Corporate Social Culture.
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ELEMENTS AND PROCESS OF FORENSIC AUDIT FOR
CORPORATE

CS Rupal Patel
Practising Company Secretary,
Ahmedabad
What is forensic Audit:

questions and takes up an important role in
both public and private organizations,
especially in India. Financial forensic
engagements are conducted only after
allegations of misconduct. The purpose of
the examination under forensic audit is to
resolve specific allegations based on
financial evidence and its deep impact
over public interest at large. It is a more
proactive,
skeptical
approach
in
examination of books of accounts and
records
with
no
assumption
of
management integrity and shows less
concern for the arithmetical accuracy but
keen in exposing any possibility of fraud.

Forensic audit is the process used to
examine an individual's or a company's
financial information for use as evidence
in court. It helps to detect diversion of
funds, willful defaults and window
dressing of financial statements. Financial
forensic is the application of financial
principles and theories to facts or
hypotheses at issue in a legal dispute and
consist of two primary functions:
1. Litigation Advisory Services which
recognizes the role of the financial forensic
professional as an expert or consultant.
2. Investigative services, which make use of
the financial forensic professional’s skills
and may or may not lead to courtroom
testimony. 1

Necessity under law and regulatory
stance on forensic audit:
The forensic audit is a skill which can be
developed by training, practice, updating
and reading. Forensic professional has to
look beyond surface i.e. on reality of
business. The reader can understand it
better if the most practical and famous
usage of forensic audit is mentioned herein
under various laws:

A forensic audit, also known as forensic
accounting, refers to the application of
accounting methods for detection and
gathering
evidence
of
frauds,
embezzlement, or any other such whitecollar crime like misappropriation of
funds/assets,
fraudulent
financial
reporting, corruptions, bribery. It is the
application of accounting skills to legal

Growing cybercrimes and financial frauds,
failure of regulators to track the security
scams like “Satyam” scandal etc. pinpoint
the need of forensic audit. The Reserve

1

Forensic Accounting and Fraud Examination by
Mary-Jo Kranacher, Richard Riley, Joseph T Wells
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Bank of India has made forensic audit
mandatory for large advances and
restructuring
of
accounts.
The
Enforcement Directorate (ED) and the
Serious Fraud Investigation Office (SFIO)
have underscored the need for forensic
audit following the rise in money
laundering and willful default cases that
are plaguing the banking system. Further,
the amendment of Benami Transactions
(Prohibition) Act increases the importance
of forensic audit in the country's fight
against financial offenders.

top 12 defaulters, on top of the audits done
by the Banks, ‘to know whether lenders
followed established practices and
processes while sanctioning those loans.’
Under the same notification, the RBI has
also mentioned Early Warning Signals,
that is, the list of alarming transactions
which, inter alia, include : default in
undisputed payment to the statutory bodies
as declared in the Annual Report,
bouncing of high value cheque, frequent
change in the scope of the project to be
undertaken by the borrower, foreign bills
remaining outstanding with the bank for a
long time and tendency for bills to remain
overdue, high value RTGS payment to
unrelated parties, heavy cash withdrawal
in loan accounts, non-production of
original bills for verification upon request,
significant movements in inventory,
disproportionately
differing
vis-a-vis
change in the turnover, significant
movements
in
receivables,
disproportionately
differing
vis-à-vis
change in the turnover and/or increase in
ageing of the receivables, disproportionate
change in other current assets, significant
increase in working capital borrowing as
percentage of turnover, increase in Fixed
Assets, without corresponding increase in
long term sources (when project is
implemented), increase in borrowings,
despite huge cash and cash equivalents in
the borrower's balance sheet, frequent
change in accounting period and/or
accounting policies, costing of the project
which is in wide variance with standard
cost of installation of the project, claims
not acknowledged as debt high,
substantial increase in unbilled revenue
year after year, large number of
transactions
with
inter-connected
companies and large outstanding from
such companies, substantial related party
transactions, material discrepancies in the
annual report, significant inconsistencies
within the annual report (between various
sections), poor disclosure of materially
adverse information and no qualification

Section 3 of the Prevention of MoneyLaundering Act, 2002– defines the
offence of money laundering as the
involvement of a person in any process or
activity connected with the proceeds of
crime and projecting it as untainted
property, where the scope of integrating
forensic audits can be clearly seen.
Placement of fund (including cash),
structuring and layering, integration and
finally carrying such fund to tax haven
foreign countries have been checked
through forensic audit process.
The Reserve Bank of India (RBI) vide
notification number RBI/DBS/2016-17/28,
DBS.CO.CFMC.BC.No.1/23.04.001/2016
-17 dated July 01, 2016 containing Master
Directions on Frauds – Classification and
Reporting by commercial banks and select
Financial
Institutions
(“FIs”),
operationalized a Central Fraud Registry
(CFR) based on the Fraud Monitoring
Returns, , for which banks have been given
access through user-ids and password.
CFR is a web-based and searchable
database.
CFR was launched to monitor digital
payments related frauds on a real-time
basis with periodic aggregated data of
risks associated with individual payments
operators in a bid to improve customer
confidence in these channels. The RBI also
directed a self-conducted forensic audit for
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by the statutory auditors, raid by Income
tax /sales tax/ central excise duty officials,
significant reduction in the stake of
promoter /director or increase in the
encumbered shares of promoter/director,
resignation of the key personnel and
frequent changes in the management.

corporate ownership, proof of ultimate
beneficial ownership trail, or evidence that
assets represent proceeds of a fraud or
other crime. Sections 43 to 51 and Section
66 of the Code stipulate that IPs or
liquidators have to file avoidance of
specified
transactions
with
the
adjudicating
authority,
including
transactions which are preferential,
undervalued and/or extortionate in nature,
and fraudulent or wrongful transactions
carried out with an intent to defraud
creditors within a period of two years
preceding the insolvency commencement
date in which forensic methodologies such
as data analytics, document review, market
intelligence, etc., have to be applied to
investigate such transactions and conduct
background checks on the entities involved
to help identify any undisclosed
relationship with the corporate debtor.

Sections 210 of the Companies Act,
2013- empowers the Central Government
to investigate into the affairs of companies.
Based on the Registrar of Companies’
inquiry report, the investigation can be
initiated under Section 212(1) of the
Companies Act, 2013 which becomes base
of forensic audit by the concerned
regulators to unveil potential fraud.
The Insolvency and Bankruptcy Code
2016 (‘IBC’ or ‘the Code’) is enacted
seeking to deal with insolvency and
liquidation proceedings in a time bound
and efficient manner in order to maximize
value of assets and enhance investor
confidence by providing an efficient
framework to deal with business failures.
Under the Code, the key driver of the
insolvency resolution process would be
insolvency professionals (IPs) who would
have a multifaceted role and various
responsibilities in the proceedings.
Considering the fact that the IBC contains
provisions on avoidance transactions,
fraudulent or wrongful trading, and
protecting business value during the
insolvency period, IPs would be expected
to unearth and report transactions of
questionable nature. Therefore, they have
to be equipped with forensic skills for
forensic review of claims and adjudication
(Section 18 and 35), to determine
authenticity of proofs, liquidation analysis
and support (Section 59), monitoring fund
distribution in compliance with the Code
(Section 18) i.e. verification of asset
ownership either through enquiries or
documented evidence, family tree/layering
of disclosed/undisclosed entities and
structures
to
understand
potential

Section 11C of the SEBI Act, 1992
empowers the Securities and Exchange
Board of India (SEBI) to direct any person
to investigate the affairs of intermediaries
or brokers associated with the securities
market whose transactions in securities are
being dealt with in a manner detrimental to
the investors or the securities market. The
Capital Market Regulator has been
exercising this power regularly in order to
curb/prevent fraudsters in the capital
market. Ponzi /Pyramid Schemes, “eightball” model schemes, insider trading in
stock market, unethical circulation of
funds, round trip trade and swaps are
major
fraudsters
area
requiring
intervention of the Capital Market
Regulator. In the year 2017, SEBI
forwarded a list of 331 shell companies as
identified by Ministry of Corporate Affairs
(MCA) and directed the Stock Exchanges
to identify the companies listed on their
trading platform and initiate surveillance
measures like restrictions on trading of
shares of all these companies. Stock
Exchanges also had initiated a process of
verifying the credentials / fundamentals of
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such companies by appointing an
independent auditor to conduct forensic
audit of these companies.

and transparent corporate
practice in the organization.

governance

Provisions of section 45 and 47 of Indian
Evidence Act, 1872 also support the
report of Forensic Auditors.

Section 33 of the Insurance Act, 1938 empowers the Insurance Regulatory and
Development Authority of India (IRDA) to
direct any person (Investigating Authority)
to investigate the affairs of any insurer. In
order to investigate into the intension of
claimant in case of false claim possibility,
the scope of provisions of section 33 has
been increased and utilized by all the
insurance companies widely. Maximum
frauds committed in the general insurance
sector are of the nature of falsification of
the documents, like medical bills /
certificates, driving license, FIR which are
actually
a
government
document.
Fraudsters do not even fear of forging such
documents. Claims fraud is one of the
biggest fraud risks facing by the insurance
companies. A fraudulent claim, inflated
claims carried out with the involvement of
any or all of surveyors, intermediaries,
customers and employees are required to
be investigated in detail on the ground to
confirm facts, check for evidence, identify
the modus operandi and fix responsibility
which is possible only through forensic
audit.

Matters to be sought under Forensic
Audit from Companies
Generally, forensic audit is ordered by a
regulatory body upon strong apprehension
(based on prima facie evidence) of
diversion of funds and for detection and
gathering
evidence
of
frauds,
embezzlement, or any other such whitecollar crime. Hence, object of the Forensic
Auditor shall be based on the order passed
by a regulatory body under which her/his
appointment is done.
The forensic auditors are required to
examine financial statements, books of
accounts and records with supporting
documents like e-way bills, tax returns,
inventory statement, long term contracts,
creditors and debtors confirmations,
detailed capital work-in-progress accounts,
all
registrations,
licences,
policies
including whistle-blowers’ policy of the
organizations, cookie-jar reserves and
earning management, payroll registers,
credit rating file, internal auditors report
with observations, minutes books,
statutory registers, criminal and civil court
files, property ownership records, transfer
of property ownership records, counter
folios of slip books and cheque books etc.
which revealed the indicia of fraud and/or
the motivations of the parties under
review. These documents and information
in these documents would aid forensic
auditors to know the legal ramifications of
evidence and development of chain of
custody over documents, for example, if
relative of the Managing Director has been
charging amount from suppliers without
delivering any services / without any
competitiveness, in the form of

It is pertinent to note that internal and
statutory audit can surely detect what has
been happening in the organizations but
they are hardly in a position to initiate
proper action in proper time even after
strict amendments in Securities and
Exchange Board of India (Listing
Obligations and Disclosure Requirements),
2015 and Companies Act, 2013 pertaining
to the appointment, resignation of auditors
and audit process. The days are not far
when, just like foreign countries, it will
become a corporate practice to hire
forensic auditor for carrying out audit for
either for proactive fraud checkups or
certain specific purpose to achieve better
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commission or salary, detailed audit might
be initiated. Time, frequency, places,
amount, parties of unusual transactions
and/or related party transactions are factors
to be considered during forensic audit.
Ineffective internal control system of the
organizations also attracts fraudsters.

fairness and transparency in reporting
increasing
exponentially.
Company
Secretary acting as Corporate Compliance
Manager, should get acquainted with the
practical nuances of forensic audit. The
role of Company Secretary becomes wider
and important during forensic audit.
Company Secretary may assist a forensic
audit through either consultant / advisory
firm or investigator firm. In every audit,
the exercise of professional skepticism is
paramount. Professional skepticism is an
attitude that includes a questioning mind
and critical assessment of audit evidence.
Due professional care is to be exercised in
planning, collecting data, gathering
authentic information, performance of the
audit and preparation of the report for
which auditors should neither assume that
management is dishonest nor assume
unquestioned honesty. Company Secretary
have the opportunity for entry and growth
in the emerging field of forensic audit.

In order to test the veracity of allegations,
the forensic auditors also resort to the tool
of “interview” which is the process of
obtaining relevant information about the
matter from those with knowledge of it.
Low employee morale, lack of motivation,
job satisfaction level, corporate culture
from top to bottom level of management
are indirect measurement detecting fraud
elements during forensic audit.

Company Secretary and Forensic Audit
Forensic audits are currently widely used
tools to detect fraud and currently in great
demand, with the public need for honesty,
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CORPROATE SOCIAL RESPONSIBILITY - NEW REFORMS

CS Saudhamini Iyengar,
Practising Company Secretary,
Mumbai
‘Corporate Social Responsibility’ is a
well-known concept as of today. Various
Companies who are not mandated under
the Companies Act 2013 and Rules made
thereunder to carry out Corporate Social
Responsibility Activities are also engaging
in providing services to promote the
interests of society at large.

where a company has spent an amount in
excess of the amount required to be spent by it
under the provisions of this section; it can set
off the excess amount so spent against the
requirement to spend under this sub-section
for such number of succeeding financial years
and in such manner, as may be prescribed.
❖ Sub-section (7) which is a penalizing
section is proposed to be substituted by a
new sub-section (7) which provides for
penalty to be paid by a company and by its
officer in default, in case of contravention
of provisions of section 135.

There have been various initiatives or
reforms introduced by the Ministry of
Corporate Affairs (MCA) in the area of
Corporate Social Responsibility (CSR).

➢ In case of a company that has not complied
with the provisions of sub-section (5) & (6)
of Section 135, such a company shall be
liable to pay a penalty

In this article, we would primarily focus
on the changes or reforms introduced by
the MCA with respect to the provisions of
CSR.

• twice the amount required to be transferred
by the Company to the Fund specified in
Schedule VII or the Unspent Corporate
Social Responsibility Account, as the case
may be
OR

1. Companies Amendment Bill 2020.
The Bill seeks to amend the following subsections of Section 135 providing for
Corporate Social Responsibility:
❖ Sub-section (5) lists down the amount to be
spent for CSR activities in accordance with
the CSR Policy duly approved by the
Board.

• Rs. 1 Crore, whichever is less
AND

The Companies Amendment Bill 2020 (Bill)
proposes to insert a proviso after the already
existing second proviso which provides that

➢ Every officer of the Company who is in
default for non-compliance of the
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provisions of sub-section (5) & (6) of
“(ix) Contribution to incubators funded by
Section 135 shall be liable to a penalty of
the Central Government or State

Government or any agency or Public
Sector
Undertaking
of
Central
Government or State Government, and
contributions
to
public
funded
Universities,
Indian
Institute
of
Technology (IITs), National Laboratories
and Autonomous Bodies (established
under the auspices of Indian Council of
Agricultural Research (ICAR), Indian
Council of Medical Research (ICMR),
Council of Scientific and Industrial
Research (CSIR), Department of Atomic
Energy (DAE), Defence Research and
Development Organisation (DRDO),
Department of Science and Technology
(DST), Ministry of Electronics and
Information Technology engaged in
conducting
research
in
science,
technology, engineering and medicine
aimed
at
promoting
Sustainable
Development Goals (SDGs).”

• one-tenth of the amount required to be
transferred by the company to such Fund
specified in Schedule VII, or the Unspent
Corporate Social Responsibility Account,
as the case may be OR
•

Rs. 2 Lakhs, whichever is less

❖ A new sub-section namely sub-section (8)
is proposed to be inserted after the existing
sub-section (7) which provides for the nonrequirement of constituting the CSR
Committee as per sub-section (1) of
Section 135. As per this new sub-section,
where the amount to be spent by a company
under the CSR policy does not exceed Rs.
50 Lakhs, such a company is not required
to form CSR Committee as mandated under
sub-section (1). Instead the functions of the
CSR Committee shall be discharged by the
Board of Directors.

2. Inclusion of spending CSR Funds for
Novel Corona Virus (COVID- 19) as
Eligible CSR Activity
Conclusion:
❖ Contribution to PM CARES Fund shall be
considered as an eligible CSR activity
under item no. (viii) of the Schedule VII of
Companies Act, 2013, vide the clarification
issued by the MCA dated March 28, 2020.

From the time CSR has become
mandatory under the Companies Act
2013, it has been observed that CSR
awareness and CSR consciousness has
grown dramatically among large and
medium-sized companies, who now look
at CSR to build a strategic fit with the
community and environment in which
they operate.

❖ The MCA has, vide circular dated March
23, 2020, clarified that any CSR activity of
the Company, engaged in providing
healthcare, including preventive healthcare
and sanitation and disaster management
activities relating to the Novel Corona
Virus (COVID- 19) under items (i) and (ix)
of Schedule VII shall be considered as an
eligible CSR Activity.

The MCA had constituted a High-Level
Committee on CSR in 2018 to review the
existing framework and to recommend a
roadmap for developing a robust and
coherent policy on CSR.

3. Changes to Schedule VII

From the recent changes that have taken
place in the area of CSR, we can say that
measures have been taken to reconcile the
stakeholders’ concern with larger public

The MCA has, vide its notification dated
October 11, 2019, substituted the existing
item (ix) with the following items and
entries:
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interest and to maximize the potential for
social development through CSR.
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BUYBACK OF LISTED COMPANY

CS Tanmoy Banerjeee,
Vice President -Capital Square Advisors Private Ltd
➢ Shareholders have a choice of deciding
whether or not to receive the payout by
selling or holding their stake.

Buy back of shares are known as stock
repurchase or share repurchase. When a
company buys back, it reduces its
outstanding shares in the market, which
may improve the earnings per equity share
and return on net worth and company
becomes more financially attractive.
Companies may reorganize their capital
structure through buyback of shares.

➢ Buyback brings down the number of
shares and it has a positive impact on
Return on Capital Employed (ROCE),
Return on Net Worth (RONW), Return
on Equity (ROE) and as well as Earning
Per Share (EPS) of the Company.

Regulatory Framework:
The applicable act, regulation of share
buyback are as follows:
➢ SEBI
(Buyback
of
Securities)
Regulations, 2018
➢ SEBI (SAST) Regulations, 2011
➢ SEBI (PIT) Regulations, 2015
➢ Securities Contracts (Regulation) Act,
1956
➢ SEBI
(Listing
Obligation
and
Disclosure Requirement) Regulations
2015
➢ Companies Act, 2013

➢ It helps to boost the stock price of the
company. If management feels that its
share price is undervalued, then they
can opt for buyback to increase the
share prices. Currently due to Covid-19,
some companies are coming out with
Buyback Offers. Since March 15, 2020
up till May 10, 2020, following
companies came out with the buyback
offers:

Why companies go for Buyback
➢ It enables a company to achieve its
desired capital structure more quickly
or facilitate a major restructuring and
avert a hostile takeover bid by reducing
the number of shares in circulation.
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➢ Equity Shares should be fully paid-up
Sr No
1
2
3

Name of the Companies
Approved on Size (in crore)
Sun Pharmaceutical Industries Ltd
17-03-2020
1,700.00
Emami Ltd
19-03-2020
200.00
Motilal Oswal Financial Services 21-03-2020
150.00
Limited
4
Ramkrishna Forgings Limited
21-03-2020
40.00
5
Dalmia Bharat Ltd
21-03-2020
500.00
6
Sterlite Technologies Ltd
24-03-2020
145.00
7
Delta Corp Ltd
28-03-2020
125.00
8
Coral India Finance and Housing Limited 28-03-2020
21.80
9
Polyplex Corporation Ltd
09-04-2020
54.81
10
Onmobile Global Ltd
09-04-2020
54.10
11
JK Paper Ltd
28-04-2020
100.00
➢ Post Buyback Debt Equity Ratio of
the Company cannot exceed 2:1. The
equity for this purpose has to be
➢ Buyback can provide an additional exit
reckoned as paid up capital and free
route to shareholders when shares are
reserves.
undervalued or are thinly traded.
➢ Promoters/Promoter Group shall not
➢ Buyback is an option to consolidate stake
deal in securities of Company while
of promoter without any investment of
Buyback is open.
promoter and open offer as per SEBI
➢ The maximum limit of buy back shall
(SAST) 2011 may be exempted if
be 25% or less of the aggregate paid
conditions of Takeover Regulation are
up-capital and free reserves based on
complied with.
both standalone and consolidated
➢ Buyback may be the option for divestment
financial statements of the company.
of stake. For example, Government may
➢ In respect buyback of equity shares in
plan to opt for the buyback route. In
financial year 2018-19, Nalco, Coal India
financial year, 25% of the paid-up
and NMDC opted for the buyback route.
equity share capital in that financial
➢ When there is surplus cash, company may
year shall be considered.
go for Buyback and no capital expenditure
➢ In case of buyback from open market,
plans, company may announce buyback.
then up to 15% of total paid-up capital
& Free Reserves can be utilized/
Sources of Buyback
available for the buyback. Thus, if
The sources of buying back of shares or
other specified securities by a company are
buyback is more than 15% of the net
Free Reserves;
worth, it is mandatory for the
- Securities Premium Account; or
company to undertake buyback
- Proceeds of any shares or other
through Tender Offer only.
specified securities.
➢
The companies shall not raise further
But no buy back of any shares or securities
capital for a period of one year from
the expiry of buyback period.
shall be made out of the proceeds of an
However, due to Covid 19, SEBI has
earlier issue of the same kind of shares of
decided to temporarily relax the
same kind of securities.
period of restriction. SEBI reduces the
Conditions of Buyback
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➢ Under the tender offer, shares are
bought back at a fixed price, which is
generally at a premium to the Current
Market Price (CMP) i.e. CMP +
Premium

time gap between buyback and capital
raising from 12 months to 6 months.
Permissible limit of Buyback
Up to 10% of Through
Board
Paid-up
Capital Resolution
and Free Reserves
Above 10% but up Shareholders
to 25% of Paid-up Resolution through
Capital and Free Postal Ballot
Reserves

➢ Offer opens for less time.
➢ If buyback is more than 15% of the
net worth, it is mandatory for the
Company to undertake buyback
through Tender Offer only.

Method of Buyback for Listed
Companies:
Buybacks are carried out in following
ways:
a.

b.

Open Market:
➢ Company buys share from the
secondary market. Price is based on
the prevailing market price but subject
to maximum price.

from the existing shareholders or other
specified securities holders on a
proportionate basis through the tender
offer

➢ Promoters cannot participate in Buy
Back.

from the open market through
- Book Building
- Stock exchange
- from odd lots holders

➢ All shareholders can
without any entitlement.

participate

➢ Company can place bids on daily
basis to acquire the shares.

Tender offer:
➢ A company may buy-back its shares
or other specified securities from its
existing securities holders on a
proportionate basis

➢ If company fails to reach 50% target,
then the amount equal to 2.5 % on the
funds lying in the escrow account
shall be forfeited.

➢ Tender Offer is a route through which
Promoters can also participate in the
Buyback Offer.
➢ Settlement Mechanism through Stock
Exchange is followed for acquisition
of shares and tender shares shall
subject to Securities Transaction tax
(STT).

Pricing of Buyback:
As SEBI and Companies Act are silent
about the pricing of buyback, the pricing
of buyback is decided by the Company in
consultation with the Merchant Banker.
➢ In Tender Offer, Price is to be fixed at
a premium over CMP.
➢ In Open Market, price is based on the
prevailing market price. The Company
has to specify the maximum price for
bid.

➢ 15.00% of the offer size shall be
reserved for small shareholders.
➢ Shareholders as per record date are
invited to tender the shares for
buyback of shares by the Company.
Promoters and all other shareholders
can participate.

Exemption
Regulation
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If any acquirer holds more than 25% and
pursuant to the buyback, shareholding of
the acquirer increases by more than 5% in
a financial year,i.e., beyond the
permissible creeping acquisition limit of
5%, the acquirer can get an exemption
from making an open offer, subject to
fulfillment of the following conditions:

mainly targeted at consolidation of
promoters’ stacks. ABB Ltd made a buyback announcement in 2010 after a dismal
financial performance in the previous year
in order to increase the stack of its Swiss
Parent company. Hindustan Unilever made
a buy-back through the open market route
in 2010 primarily to return its free cash
flow to shareholders and thereby
consolidate the stake of its parent company
from 52% to 53%. The company was
generating free cash flow in excess of Rs
2000 crore at that time.

• Such acquirer does not vote in favour of

the resolution authorizing the buy-back
of securities under section 68 of the
Companies Act, 2013;
• In the case of a shareholders’
resolution, voting is by way of a postal
ballot;
• where a resolution of shareholders is
not required for the buy-back, such
shareholder, in his capacity as a
director, or any other interested director
has not voted in favour of the resolution
of the board of directors of the target
company authorizing the buy-back of
securities under section 68 of the
Companies Act, 2013
• In case the aforesaid conditions are not
fulfilled, the acquirer may, within 90
days from the date of closure of the buy
back, reduce his stake so that his voting
rights fall below the threshold which
the obligation to make an open offer
would be attracted.

Taxation Aspect on Buyback of Equity
Shares-Recent Amendments
Earlier Section 115QA of the Income Tax
Act were initially applicable only to
unlisted companies. However, vide the
Finance (No. 2) Act, 2019, Listed
companies to pay an additional tax of 20%
in case of a share buyback, as is the case
currently for unlisted companies. BuyBack gains will now be exempted in the
hands of shareholders.
Illustration:
Issue Price of Shares in IPO subscribed by
Individual: Rs 100
The shareholders bought at Rs 300
Buyback Price of same shares: ₹500
As per Section 115QA, tax is payable on

Buy Back and Delisting

Rs 400 (Rs 500 –Rs 100).
Thus, Tax payable by Company on
Buyback: Rs(400*20%) i.e Rs ₹80

After the de-listing guidelines were issued
in 2003, companies were not allowed to
de-list pursuant to a buy-back offer. In
later years, buy-backs by MNCs were
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AN ANALYSIS ON CARO, 2020

Burhanuddin Dohadwala
Company Secretary, Mumbai

Manoj Kumar Tiwari
Company Secretary, Mumbai
5. CARO, 20164 w.e.f 29th March, 2016
by virtue of power conferred by
section 143 (11) of the Act, 2013;

Introduction
The requirement of Companies (Auditor's
Report) Order [‘CARO’] are supplemental
to the existing provisions of section 143 of
the Companies Act, 2013 [‘the Act,
2013’] regarding the auditor’s report. The
Central Government [‘CG’], in exercise of
the powers conferred, under section 143
(11) of the Act, 2013, has issued the
CARO, 2020 in supersession of the
CARO, 2016. CARO contains certain
matters on which the auditors of the
company (except of those categories of
companies
which
are
specifically
exempted under the Order) have to make a
statement in their audit report.

Subsequently, the CG, after consultation
with the National Financial Reporting
Authority constituted under section 132 of
the Act, 2013 came up with CARO, 20205.
In this article we have provided highlights
of new statements introduced in CARO
2020 along with our remarks on the same.
(Words highlighted in bold are additions
made in CARO, 2020)

Timeline of CAROs
Following erstwhile CARO’s were issued
by CG:
1. CARO, 20032 w.e.f 12th June, 2003
2. by virtue of power conferred by
3. section 227 (4A) of the Companies
Act, 1956;
4. CARO, 20153 w.e.f 10th April, 2015
by virtue of power conferred
by section 143 (11) of the Act, 2013;

4

http://www.mca.gov.in/Ministry/pdf/CoOrder_300
32016.pdf

2

5

http://www.mca.gov.in/Ministry/notification/Notifi
cations_2003/noti_12062003_480%28E%29.html

http://www.mca.gov.in/Ministry/pdf/Orders_25022
020.pdf

3

http://www.mca.gov.in/Ministry/pdf/Companies_A
uditors_Report_Order_2015.pdf
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Brief Comparison between CARO 2020 & CARO 2016
Particulars
Matters to be
included in
Auditor’s
Report
(Report)
Reporting on
maintaining
& verification
of assets

CARO 2020

i.

CARO 2016

Whether the company is Similar
maintaining proper records statement
showing full particulars,
including
quantitative
details and situation of
Property,
Plant
and
Equipment;

ii.

Whether the company is
maintaining
proper
records
showing
full
particulars of intangible
assets;

iii.

Whether the title deeds of
all
the
immovable
properties disclosed in the
financial statements are
held in the name of the
company, if not, provide
the details thereof in the
format prescribed format
:

iv.

Whether the company has
revalued its Property,
Plant and Equipment
(including Right of Use
assets) or intangible assets
or both during the year,
whether the revaluation is
based on the valuation by
a
Registered
Valuer;
specify the amount of
change, if change is 10%
or more in the aggregate
of the net carrying value
of each class of Property,
Plant and Equipment or
intangible assets;

v.

Whether any proceedings
46

Remarks

•

The term fixed assets have
now been spelled out to
include property, plants
and equipments.

•

The format for providing
details of all immovable
properties not held in the
name of the company has
been specified to include
information to specifically
identify such property.

•

Other details such a
revaluation of tangible or
intangible assets of the
company if done, also to
be included in the Report
along
with
the
proceedings
if
any
initiated
or
pending
against the company under
the Benami Transactions
(Prohibition) Act.
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Particulars

Physical
Verification
and
maintenance
of records of
Inventories

CARO 2020
CARO 2016
have been initiated or are
pending
against
the
company for holding any
benami property , if so,
whether the company has
appropriately
disclosed
the details in its financial
statements;
i.

ii.

Reporting on
repayment of
loans granted
by/investment
made
the

i.

Whether
physical
verification of inventory has
been
conducted
at
reasonable intervals by the
management and whether,
in the opinion of the
auditor, the coverage and
procedure
of
such
verification
by
the
management is appropriate;
whether any discrepancies
of 10% or more in the
aggregate for each class of
inventory were noticed
and if so, whether they
have been properly dealt
with in the books of
account;
Whether during any point
of time of the year, the
company
has
been
sanctioned
working
capital limits in excess of
five crore rupees, in
aggregate, from financial
institutions on the basis of
security of current assets;
whether the quarterly
returns or statements filed
by the company with such
financial institutions are
in agreement with the
books of account of the
Company, if not, give
details.
Whether during the year the
company
has
made
investments in, provided
any guarantee or security or
granted any loans or
47

Similar
statement

Remarks

•

•

Similar
statement

•

Details with respect to the
method of dealing with
divergence of 10% or
more in the physical
verification
of
the
inventory.
Details of working capital
limits in excess of Rs. 5
crores
received from
banks
or
financial
institutions and the returns
and statements filed by the
company pursuant to such
loan.

CARO, 2020 prescribes
giving details of loans,
guarantee or security
provided to subsidiaries,
joint
ventures
and
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Particulars
Company

CARO 2020
CARO 2016
advances in the nature of
loans, secured or unsecured,
to companies, firms, LLP or
any other parties, if so:
a. whether during the year the
company has provided loans
or provided advances in the
nature of loans, or stood
guarantee,
or
provided
security to any other entity
not applicable to companies
whose principal business is to
give loans, if so, indicate• The aggregate amount
during the year, and
balance outstanding at the
balance sheet date with
respect to such loans or
advances and guarantees
or security to subsidiaries,
joint
ventures
and
associates and others;
b. Whether
any
loan
or
advances in the nature of loan
granted which has fallen due
during the year, has been
renewed or extended or fresh
loans granted to settle the
overdues of existing loans
given to the same parties, the
company is required to
specify the details of such
renewal or extension. Not
applicable to companies
whose principal business is to
give loans;
c. Whether the company has
granted
any
loans
or
advances in the nature of
loans either repayable on
demand or without specifying
any terms or period of
repayment, if so, specify the
details as prescribed.
Acceptance of
In respect of deposits Similar
deposit
accepted by the company or statement
amounts which are deemed to
be deposits, whether directives
48

•

•

Remarks
associates of the company
and also to companies
other than the companies
mentioned above.
Details of new loans
granted or renewed to
settle the previous granted
loans and the quantum of
such loans granted during
the year needs to be
disclosed.
Also, information with
respect to any loan or
advances granted without
specifying any terms of
repayment or period of
repayment needs to be
disclosed along with the
percentage which such
loans forms in the total
loans of the company.

Under the erstwhile CARO,
2016 there was no statement
w.r.t deemed deposits.
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Particulars

CARO 2020
issued by RBI and provisions
of the Act has been followed.
Payment
of
Whether the company is
applicable
regular in depositing undisputed
taxes
statutory dues including Goods
and Services Tax.
Unrecorded
Whether any transactions not
transaction
recorded in the books of account
have been surrendered or
disclosed as income during the
year in the tax assessments
under the Income Tax Act if so,
whether
the
previously
unrecorded income has been
properly recorded in the books
of account during the year.
Defaulted in i. Whether the company has
repayment of
defaulted in repayment of
dues
loans or other borrowings or
in the payment of interest
thereon to any lender, if yes,
the period and the amount of
default to be reported as per
the prescribed format.
ii. Whether the company is a
declared wilful defaulter by
any financial institution or
other lender;
iii. Whether term loans were
applied for the purpose for
which the loans were
obtained; if not, details of
same to be provided.
Whether funds raised on
short term basis have been
utilised for long term
purposes, if yes, the nature
and
amount
to
be
indicated;
iv. Whether the company has
taken any funds from any
entity or person on account
of or to meet the obligations
of
its
subsidiaries,
associates or joint ventures,
if so, details thereof with
nature of such transactions
and the amount in each
49

CARO 2016

Remarks

Similar
statement

Since, the GST Act has
already come into force w.e.f
1st July, 2017, the same is now
covered under CARO, 2020.
No
such Newly Inserted
statement

Similar
statement

•

•

•

•

CARO, 2020 prescribes
the format for disclosing
the details of default if any
in repayment of loans or
borrowings, if any.
If the company has been
declared wilful defaulter
by any bank or financial
institution, the same need
to be reported under
CARO, 2020.
Information with respect
to usage of the the
amounts received by way
of loans also to be
reported by the auditor in
his Report.
Loans taken to meet
certain obligations of
subsidiaries, joint ventures
and associates along with
pledge if any on the
securities
of
the
subsidiaries, joint venture
or associates needs to be
reported by the auditor.

ICSI WIRC Focus
May 2020
==========================================================================

Particulars

Reporting
Fraud

CARO 2020

CARO 2016

case;
v. Whether the company has
raised loans during the year
on the pledge of securities
held in its subsidiaries, joint
ventures
or
associate
companies, if so, give
details thereof and also
report if the company has
defaulted in repayment of
such loans raised;
of i. Whether any report under Similar
section 143(12) of the Act statement
has been filed by the
auditors;
ii. Whether the auditor has
considered whistle-blower
complaints, if any, received
during the year by the
company;

Compliances
w.r.t
Nidhi
Company

i. Whether there has been
any default in payment of
interest on deposits or
repayment thereof

Internal
Audit

i. Whether the company has an
internal
audit
system
commensurate with the size
and nature of its business;
ii. Whether the reports of the
Internal Auditors for the
period under audit were
considered by the statutory
auditor;

Managerial
Remuneration
Registration

No such statement

Whether

the

company

has
50

Remarks

•

Under CARO, 2020, the
frauds
specifically
reported by the auditor to
the CG needs to be
disclosed.
• Under CARO, 2020, the
auditor is now also
required to update on the
status of the whistleblower
complaints
received by the company.
Similar
Under CARO, 2020 the
statement
defaults in payment of interest
on deposit or repayment by
Nidhi Company is now
included. (Applicable only to
a Nidhi Company)
No
such The purpose of internal audit
statement
is to identify that whether the
compliance
system
is
adequate commensurate with
the size of the company. The
Act, 2013 mandates the
directors to report the same
under
Director’s
Responsibility Statement.
Erstwhile CARO, 2003 had a
statement w.r.t Internal Audit
system by the company on
whom section 138 of Act,
2013 was applicable. The
same is now covered under
CARO, 2020.
Statement on Deleted under CARO, 2020.
managerial
remuneration
Similar
Under CARO, 2020 certain
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Particulars
CARO 2020
CARO 2016
with Reserve conducted any Non-Banking statement
Bank of India Financial or Housing Finance
activities without a valid
Certificate of Registration from
the RBI as per the RBI Act,
1934;
Whether the company is a Core
Investment Company as defined
in the regulations made by the
RBI, if so, whether it continues
to fulfil the criteria of a CIC.
Losses
Whether the company has
incurred by incurred cash losses in the
the Company financial year and in the
immediately preceding financial
year, if so, state the amount of
cash losses;
Resignation of Whether there has been any
statutory
resignation of the statutory
auditor
auditors during the year, if so,
whether the auditor has taken
into consideration the issues,
objections or concerns raised by
the outgoing auditors
Material
Whether the auditor is of the
Uncertainty
opinion that no material
uncertainty exists as on the date
of the audit report that company
is capable of meeting its
liabilities existing at the date of
balance sheet.
Unspent
i. Whether, in respect of other
Amount w.r.t
than ongoing projects, the
CSR Activity
company has transferred
unspent amount to a Fund
specified in Schedule VII to
the Act within a period of six
months of the expiry of the
financial year in compliance
with second proviso of
section 135(5) of the Act;
ii. Whether
any
amount
remaining unspent under
section 135(5) of the Act,
pursuant to any ongoing
project, has been transferred
to
special
account
in
51

Remarks
additions with respect to
NBFCs, HFCs and CICs are
made viz:
• If any company has
conducted any financial
activity without a valid
certificate of registration
from the regulatory body;
• Whether the company is
defined as CIC and the
number of CICs in its
group.
No
such Newly inserted statement
statement
under CARO, 2020.

No
such Newly inserted statement
statement
under CARO, 2020.

No
such Newly inserted statement
statement
under CARO, 2020.

No
such •
statement

Under CARO, 2020, a
statement with respect to
unspent CSR amounts and
the details of transfer of
such unspent amount to a
special account opened for
such purpose has been
included. However, the
said
provision
under
section 135 of the Act,
2013 is yet to be notified.
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Particulars

Separate Para
for reporting
qualifications
or
adverse
remarks
by
the auditor

CARO 2020
CARO 2016
Remarks
compliance
with
the
provision of section 135(6) of
the Act;
Whether there have been any No
such Newly inserted statement
qualifications
or
adverse statement
under CARO, 2020.
remarks by the respective
auditors in the CARO reports of
the companies included in the
consolidated
financial
statements

Conclusion:
It can be observed that the CARO, 2020 is
more detailed than the previous CAROs
issued by the CG. The Order is not
intended to limit the duties and
responsibilities of auditors but only
requires a statement to be included in the

audit report in respect of the matters
specified therein. The CARO, 2020 has
been notified incorporating the recent
amendments in the Act, 2013. The scope
of the auditor has been enhanced to a
certain extent under CARO, 2020.
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STANDARD HEALTH PROCEDURE FOR OFFICE STAFF DURING COVID-19 PANDEMIC

CS Umesh Ved
Practising Company Secretary, Ahmedabad
For Team Members
1. Sign Disclaimer / Declaration as
regards the travel & health condition.
2. Wear Mask during commutation.
3. Remove shoes – temperature check use sanitizer – wash hands before
heading to desk.
4. Carry your own water bottle – tea /
coffee mug or use the disposable
ones.
5. Avoid touching eyes, nose and
mouth.
6. Please wear masks during meetings.
7. No tea/coffee vendor to be called.
8. Avoid visitors or going outside
multiple times in a day.
9. Stationery to be kept strictly
individualised. Do not exchange
stapler, pens etc.
10. Report from home if you’re not
feeling well
11. All the printouts to be taken
individually, i.e. A person who gives
any particular printout shall have to
collect the said printout on their own
and not ask a person nearer to the
printer to pass the same to you.

3. Keep the desk clean from all
documents and files.
4. Clean all the papers and documents
once a week.
5. All outside papers / documents to be
kept in a basket and touched/opened
only after 24 hours.
6. Keep a separate bag for outside work
and expose only 1 bag to it.
7. Avoid all client visits / documents
exchange to the maximum extent
possible.
8. Maintain social distancing while
eating meals and avoid exchange of
meals for time being.
9. Mobile phones to be disinfected
twice every day. (once while you get
inside the office and second time
before leaving the office)
10. Maintain a contact register at the
reception desk.
11. Avoid shouting or talking very
loudly as communicating loudly
results in a higher aerosol dispersal.
12. (suggestion) a change in outfit/dress
when you come to office and while
leaving from office would be a good
idea if practical/possible.
13. It would be advisable to stay home
and work from home if there are
certain symptoms of ill health.

Routine Practice
1. Clean the desk with disinfectant – 3
times in a day.
2. Wash your hands – 5 times in a day.
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definition of ‘default’ under the Code,
whereby a default in repayment on account
of the pandemic and lockdown situation
would not be considered as default for the
purposes of the Code. The announcement
of increase in the threshold limit from Rs.
1 lakh to Rs. 1 crore was previously made
in March 2020.

From this month onwards, we will bring
you a special column ‘IBC Corner’
covering recent updates / amendments
under the Code and important judgments
related to the Code.
As a part of this, this month we bring you
the proposed amendments as a part of the
Atmanirbhar Bharat package.

However, following this announcement,
there was ambiguity with respect to the
exact operation of this suspension –
whether it would be a blanket suspension
of these sections or only for specified
cases? Also what about existing cases
which are already filed? What about the
cases where the date of default is preCovid 19 but cases were not yet filed?
The Union Cabinet on 03 June 2020
approved the proposal to suspend IBC
proceedings for bank defaulters for six
months with a provision to extend the
period for up to one year in case of NPAs
after 25 March 2020. According to the
newspaper reports, the banks will not be
able to initiate proceedings under IBC for
a period of six months (which may be
extended up to one year) in a case which

The Finance Ministry has, in view of the
pandemic, undertaken relief measures in
five tranches as part of the economic
stimulus package announced by the
Government for accomplishing the vision
of ‘Atmanirbhar Bharat’. The overall
package stands at Rs. 20,97,053 crore,
which includes the liquidity measures
introduced by the RBI in February, March
and April 2020 to the tune of Rs. 8.01 lakh
crore.
During the course of the announcement of
the package, an announcement in relation
the Insolvency and Bankruptcy Code was
also made proposing to suspend the
initiation of proceedings under Sections 7,
9 and 10 of the Code for a period of 6
months which could be extended upto 12
months. A reference was also made to the
54

ICSI WIRC Focus
May 2020
==========================================================================

becomes a NPA on or after 25 March
2020.
This reform appears to be a combination of
both, change in the definition of ‘default’
(Covid related default not to be termed as
default for the purposes of the Code) as
well as suspension of filing new cases for
6 months, in order to effectively provide
relief to companies that are unable to make
payments to their creditors due to the
crisis.
In view of the above, it may be said that
creditors should be able to file cases under
IBC in case the default amount is Rs. 1
crore or more and the date of default is
prior to 25 March 2020.

foundry and chemicals generally on
creditor basis. The corporate debtor failed
to make payments against several invoices
raised by the operation creditor and the
total outstanding debt receivable from the
corporate debtor as on 31/7/2019 was
Rs.90,00,919.10 . On the basis of this a
demand notice was issue on 1/8/2019 but
no reply was received for the same. An
application u/s 9 of IBCode was filed for
initiation of CIRP against the corporate
debtor, for the alleged default in payment
of the operational Debt.
Vide
ex-parte
order
dated 17th
January,2020 ; the application was allowed
by setting aside and direction to pay cost
of ₹ 1 lakh and to submit reply within 10
days from the date of the order was made.
No reply was filed by the CD. On 3rd
February 2020, the CD did not file reply
but paid cost and prayed for further time
for reply. On 13 th March 2020, the matter
was taken up for final hearing and the
counsel for CD requested 7 days time for
CD to settle the matter. No order was to be
pronounced for these 7 days and matter
was reserved for order.
The Hon’ble NCLT was unable to
pronounce Judgement immediately after 7
Days or for a month there after due to the
Corona Virus Pandemic. There was no
communication received till the date of
order that the matter was settled out of the
Tribunal. The Hon’ble Judge received an
email from one of the Ld Advocate for
Corporate
Debtor
referring
two
judgements namely, Sri Munisuvrat Agri
International Pvt.Ltd.Vs. Bank of Baroda
and
Ors.[Company
Appeal
(AT)
(Insolvency) No. 84 of 2019 ] and Sleep
well
Industries
Ltd
and
Ors.
[CP(IB)No.615/KB/2018]. The mail was
silent as to the Submission on the side of
Corporate Debtor and the same was
recorded by the Hon’ble Judge on 13th
May 2020.
On 22nd May 2020, parties were present
before the Hon’ble NCLT through Video

The Ordinance effecting these changes is
expected shortly following which the
questions regarding pre Covid default etc
would be conclusively answered.
In the meantime, NCLT Kolkata has
confirmed in one of its orders that the
increase in limit from Rs. 1 lakh to Rs. 1
crore cannot be given a retrospective effect
– meaning it will not be applicable to cases
filed and pending before the NCLT.
RECENT CASES ON INSOLVENCY
AND BANKRUPTCY CODE 2016
1. Foseco India Limited Vs. Om
Boseco Rail Products Limited,
Kolkata NCLT
Case citation / Writ petition : CP(IB)
No. 1735/KB/2019
Decided on: 22 May 2020
Order passed by: Justice Jinan K R
National
Company
Law Tribunal, Kolkata
Facts in brief:
Foseco India Limited, the Operational
Creditor is a company engaged inter alia,in
the business of manufacturing and supply
of chemicals and allied products related to
foundry and steel industries.Om Boseco
Rail Products Limited, the Corporate
Debtor regularly purchased various
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Conference for final hearing. Ld Counsel
representing CD was permitted to submit
reasons for bringing notice to the Hon’ble
Court the cited Judgements on the day
when matter was listed for pronouncement
of orders and not for hearing or re-hearing.
Meanwhile the Central Government by
notification dated 24.03.2020 enhanced the
minimum amount of default limit from one
lack to one crore for initiating CIRPas
against small and medium scale
industries.This late attempt of reply on the
side of the CD is because of this
amendment to section 4 of the Code
pointing that the said notification by the
Central Government is retrospective in
operation and therefore this application
after the amendment will not maintainable
for want of pecuniary jurisdiction of this
Tribunal as the amount involved in the
matter is less than OneCrore. If held so ,
this application shall be liable to be
dismissed.
The issued raised before of the Hon’ble
NCLT Kolkata bench was whether the
Notification u/s4 of the Code raising the
minimum default limit be applicable to the
applications pending for admission?
Judgment:
It was held by the Hon’ble Kolkata NCLT
that ; it's a well settled law that a statute
presumed to be prospective unless it is
either expressly or by necessary
implication held to be retrospective. It was
further held by the Tribunal that when the
Amendment to section 4 of IBC was
inserted, nowhere in the notification
mentioned that its application will be
retrospective.It was therefore considered
prospective and not retrospective. No
illegality was found in pronouncing the
order on through Video Conferencing and
the application for CIRP was admitted.
Reference:
https://ibclaw.in/case-name/foseco-indialimited-vs-om-boseco-rail-productslimited/

2. State Bank of India V/s M/s.
Metenere Ltd.
Case citation / Writ petition : Company
Appeal (AT) (Insolvency) No. 76 of 2020
Decided on: 22 May, 2020.
Order passed by: Justice Bansilal Bhat
National
Company
Law Tribunal, New Delhi
Facts in brief:
‘State Bank of India’ is the ‘Financial
Creditor’ who sought initiation of
‘Corporate insolvency Resolution Process
of ‘Corporate Debtor- ‘M/s. Metenere
Limited’ by filing an application under
Section 7 of the Insolvency and
Bankruptcy
Code,2016 before the
Adjudicating
Authority
(National
Company Law Tribunal), New Delhi,
Principal Bench.Objection was raised by
the Corporate Debtor regarding the name
of
proposed
‘Interim
Resolution
Professional’- Mr. Shailesh Verma .The
Hon’ble NCLT passed impugned order
dated 4th January, 2020 directing the
Appellant-Financial Creditor’ to substitute
the name of the ‘Resolution Professional’
to act as an ‘Interim Resolution
Professional’ in place of Mr. Shailesh
Verma as, Mr. Shailesh Verma worked
with the State Bank of India for 39 years
before his retirement in 2016, so there was
an apprehension of bias and Mr. Shailesh
Verma was unlikely to act fairly and could
not be expected to act as an Independent
Umpire.Aggrieved by the same the
Appellant Financial Creditor has preferred
an appeal.
It was contended by the Appellant that the
Code and the Regulations framed
thereunder
do
not
attach
any
disqualification to an ex-employee of a
‘Financial Creditor’ from being appointed
as an ‘Interim Resolution Professional’
and that an IRP is not required to act as an
‘Independent Umpire’.It further stated that
being an ex-employee of the ‘Financial
Creditor’ cannot be a ground to allege bias
against the proposed IRP. It was further
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submitted that RP has no adjudicatory
powers and only acts as a facilitator in the
CIRP as all major decisions are taken only
with the approval of theCoC and that the
the proposed IRP is not on any panel of the
Appellant Bank or handling any portfolios
and has no role in decision making
committee of the Appellant Bank.
While the Respondent Corporate Debtor
argued that the proposed IRP was in
employment with the Appellant for 39
years and retired as chief general manager
of it and also draws pension which falls
under salary. So , he is ineligible as he is
an ‘interested person’ as well as is on payroll with the appellant ; which is sufficient
ground for apprehension of biasness.
Judgment:
It was held that the fact that proposed RP
Mr. Shailesh Verma had a deep-rooted
relation with the ‘Financial Creditor’
serving under it and currently drawing
pension coupled with the fact that the IRP
is supposed to collate all the claims
submitted by Creditors, raised an
apprehension in the mind of Respondent‘Corporate Debtor’ that Mr. Shailesh
Verma as the proposed IRP was unlikely
to act fairly justifying the action of the
Adjudicating Authority in passing the
impugned order to substitute him by
another Insolvency Professional.
It was further held that the apprehension of
bias expressed by the ‘Corporate Debtor’
qua the appointment of Mr. Shailesh
Verma as proposed IRP at the instance of
the Appellant- ‘Financial Creditor’ cannot
be dismissed offhand and the Adjudicating
Authority was perfectly justified in
seeking substitution of Mr. Shailesh
Verma to ensure that the CIRP was
conducted in a fair and unbiased
manner.This was notwithstanding the fact
that Mr. Shailesh Verma was not
disqualified or ineligible to act as an IRP.
It was held that there was no legal flaw in
the impugned order.There was no merit in
the appeal and the same was dismissed
with no costs.

Reference:
https://ibbi.gov.in//uploads/order/e3babf9f
4facc9d960839abdbf764912.pdf
3. Mr. Ajay Kumar Bishnoi Vs M/s
Tap Engineering
Case citation / Writ petition : Crl
OP(MD)No.34996 of 2019
Decided on: 09 January 2020
Order passed by: Hon’ble Mr. Justice
G. R. Swaminathan
In the High Court of Judicature
at Madras
Facts in brief:
The Petitioner/Accused filed this petition
u/s 482 of the CrPC to call for the records
in the C.C. No. 160 of 2017 dated
21.05.2014 initiated by the Respondent
under Section 138 of the Negotiable
Instruments Act, 1881 pending before the
Fast Track Court – IV Magistrate at
Ambattur and quash the same as illegal,
invalid and non est and consequently
direct the Respondent/ Complainant to
pursue their remedies under the provisions
of the Insolvency and Bankruptcy Code,
2016.
The Petitioner is the former Managing
Director of M/s Tecpro Systems Limited
(Corporate Debtor). The Respondent is a
proprietary concern engaged in the
business of manufacturing and sale of
pumps, motors and accessories. Pursuant
to business transactions between the
Corporate Debtor and the Respondent, the
latter supplied goods to the former,
however the payment for the same had not
been received by them.
After persistent requests, the Corporate
Debtor issued eight post dated DBS bank
cheques in favor of the Respondent
towards discharge of their liability. The
cheques were returned as dishonored.
Therefore, only a partial payment was
received by the in respect of one of the
dishonored cheques of the Corporate
Debtor. Therefore, the Respondent filed a
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complaint u/s 138 r/w 141 of the
Negotiable Instruments Act, 1881.
During the pendency of the complaint,
CIRP was initiated against the Corporate
Debtor as a result of an application u/s 7
filed by one of its financial creditors,
before the NCLT, New Delhi Bench.
Accordingly, an IRP was appointed and a
moratorium in terms of Section 14 of the
Code was declared. The Resolution Plan
submitted
by
one
M/s
Kridhan
Infrastructures Private Limited. Vide order
dated 15.05.2019 of the NCLT, New
Delhi, the resolution plan was declared
binding on the Corporate Debtor, members
and employees of the Corporate Debtor,
creditors of the Corporate Debtor and
other stakeholders involved in the
Resolution plan. The Respondent had been
recognized as one of the Operational
Creditors of the Corporate Debtor with a
claim of Rs. 1,06,91645/-. Owing to the
Resolution plan, there was a proposed
change in the management in the hands of
the Resolution applicant.
As Section 14 of the Code prohibits the
institution of suits or continuation of
pending suits or proceedings against the
Corporate Debtor including execution of
any judgment, decree or order in any court
of law, tribunal, arbitration panel or other
authority.
The issue before High Court of Judicature
at Madras was whether the expression
‘proceedings’ will include criminal
prosecution? OR Whether Section 31(1) of
the Insolvency and Bankruptcy Code,
2016 is the extinguishment of the criminal
prosecution instituted by one of the
operational creditors under Section 138
r/w.141 of the Negotiable Instruments Act,
1881?
Judgment:
By operation of the provisions of
Insolvency and Bankruptcy Code, 2016,
the criminal prosecution initiated under
Section 138 r/w.141 of the Negotiable
Instruments Act, 1881 r/w. 200 of Cr.PC
cannot be terminated. In JIK Industries

Limited vs. Amarlal V.Jumani (2012) 3
SCC 255, the Hon'ble Supreme Court held
that sanction of a scheme under Section
391 of the Companies Act, 1956 will not
lead to any automatic compounding of
offence under Section 138 of the Act
without the consent of the complainant.
Neither Section 14 nor Section 31 of the
Code can produce such a result. The
binding effect contemplated by Section 31
of the Code is in respect of the assets and
management of the corporate debtor. No
clause in the Corporate Insolvency
Resolution Plan even if accepted by the
adjudicating authority/appellate Tribunal
can take away the power and jurisdiction
of the criminal court to conduct and
dispose of the proceedings before it in
accordance with the provisions of the
Code of Criminal Procedure.
It is true that by virtue of Section 238 of
the Insolvency and Bankruptcy Code,
2016. the provisions of the Code shall
have effect notwithstanding anything
inconsistent therewith contained in any
other law for the time being in force or any
instrument having effect by virtue of any
such law. But, no provision of the
Insolvency and Bankruptcy Code bars the
continuation of the criminal prosecution
initiated against the corporate debtor or its
directors and officials.
Section 138 of the Negotiable Instruments
Act provides not only for punishment but
also for payment of fine/compensation.
The person found guilty of having
committed the offence under Section 138
can be punished with imprisonment for a
term which may extend to two years or
with fine which may extend to twice the
amount of the cheque or with both. Section
357 of Cr.PC provides for compensating
the victim/complainant. Of course, the
juristic entity cannot be imprisoned. But
then, the person in charge of the entity as
per Section 141 of the Negotiable
Instruments Act can be imprisoned. The
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amount of fine/compensation can also be
recovered from the assets of the corporate
entity or that of its directors and officials
who have been found guilty and
vicariously liable in the same trial. The
Code of Criminal Procedure provides the
mode of recovery in Section 421. Section
238 of the Code overrides this section,
therefore it cannot prevail.

Case citation / Writ petition : W.P.(L)
No. 3250/2019
Decided on: 29 November 19
Order passed by: S.C. Dharamadhikari,
J
High Court of
Bombay
Facts in brief:
A writ petition was filed by virtue of
Section 226 of the Indian ConstitutionWrit of Certiorari, for setting aside the
order passed by the NCLT, Mumbai in the
matter of a Section 7 application filed by
the Financial Creditor.
On 20 August 2019, both sides placed
their arguments on merits. On conclusion
of the arguments, the matter was reserved
for orders.
However, the matter was not listed on
October 22, 2019 (the date of passing the
order)
in
the
cause
list
for ‘pronouncement’. An additional cause
list dated October 22, 2019 was created on
November 5, 2019, which featured only
one item under “Order” and was uploaded
on the website of the NCLT. The interim
Resolution proposed took charge of the
Corporate Debtor on 08 November 2019
on the basis of the order of the NCLT
purportedly passed on October 22, 2019,
which according to the petitioner is non
est.
The directors of the Corporate Debtor
learnt that the IRP was seeking to take
custody of the registered office and had
informed that the board of the Corporate
Debtor stands suspended in view of the
moratorium declared by the NCLT. He
further informed that the NCLT had
initiated CIRP of the Corporate Debtor by
passing the impugned order and appointed
him as the IRP.
It was further informed that a public
announcement would be made and
published in the newspapers as well as
website of the Corporate Debtor informing
all creditors and the public at large that the
CIRP of Corporate Debtor has been

In the complaint, the petitioner herein is
figuring as the second accused. Tecpro
Systems Limited is the first accused. The
petitioner is asking for quashing of the
entire prosecution. But then, as held by the
Hon'ble Supreme Court in Innoventive
Industries Limited vs. ICICI Bank and
another (2018) 1 SCC 407, once an
insolvency professional is appointed to
manage the company, the erstwhile
directors who are no longer in
management, obviously cannot maintain
an appeal on behalf of the company. This
petition has been filed only by the
erstwhile managing director. He cannot
maintain a prayer for quashing the entire
prosecution. At best, he can confine the
relief to himself. But, as already held, the
approval of the resolution plan is of no
avail to the erstwhile director of the
corporate debtor. The kavacham fashioned
by IBC is custom made. It will fit the
corporate debtor alone. The protective
shield will not fit the erstwhile director at
all. It was never designed for him. The
continuation of the impugned prosecution
would not constitute an abuse of legal
process. The petition being filed under
Section 482 of Cr.PC, the same was
dismissed by the Court.
Reference:
https://ibbi.gov.in//uploads/order/d0f7b1b7
e27dbb56f06c2995e4a0adc6.pdf
4. Kamal K. Singh Vs. Union of
India, Through the Ministry of
Corporate Affairs
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initiated and that the claims of all creditors
be filed with the IRP.
Inquiries were made with the IRP, who
shared a copy of the impugned order.
Upon perusal of the impugned order, it
was revealed that it was allegedly passed
on 22 October 2019 and the Registrar of
NCLT (R2) was directed to transmit
copies of the same to all parties concerned.
The petitioner made inquiries with the IRP
and the office of its advocates on record
before the NCLT. However, it was
confirmed by them that the impugned
order has not been received.
The order had not been uploaded on the
website of the NCLT until 13th November,
2019 as the last order uploaded for the said
insolvency petition relates to the hearing
on 20th August, 2019, on which date, the
arguments were concluded and the matter
was reserved for orders by the concerned
Bench.
The issue raised before the Hon’ble High
Court of Bombay was whether the
impugned order of the NCLT, Mumbai is
valid or not?

(2) of section 7 of the IBC will be heard
afresh on merits and in accordance with
law. It shall be decided uninfluenced by
any observations, findings and conclusions
in the impugned order, which we have
quashed and set aside today.
The proceedings however, were not
quashed. The proceedings were allowed to
remain on the file, in the sense, the
application can be pursued and decided in
accordance with law afresh. We were
concerned with the main was held to be
that of conduct of judicial proceedings and
the legality and validity of the impugned
unpronounced, undeclared order.
Reference:
https://ibclaw.in/kamal-k-singh-vs-unionof-india-bombay-high-court/
5. Anubhav Anilkumar Agarwal
Vs. Bank of India and Ors.
Case citation / Writ petition : Company
Appeal (AT) (Insolvency) No. 1504 of
2019
Decided on: 7 February 2020
Order passed by: S.J. Mukhopadhaya,
J. (Chairperson) and Shreesha Merla,
member(T)
National
Company
Law Appellate Tribunal, New Delhi.
Facts in brief: Corporate Term Loan of
₹75,00,00,000/- was granted to RNA Corp.
Pvt. Ltd., the Corporate Debtor vide
Sanction Letter dated 24/10/2013 by
Anubhav Anilkumar Agarwal, the
appellant petitioner. The same was
disbursed in favour of the Corporate
Debtor. The Deed of Guarantee entered
into dated 29th October, 2013 and 9th
December, 2013. There were also
registered mortgage deeds dated 29th
October 2013, 10th December 2013 and
16th December 2013.
The date of default and that of declaration
of NPA of the Corporate Debtor was
31/12/2014. It was held by the appellant
that if the period of limitation is counted

Judgment:
The High Court observed that the order
was passed by the NCLT is in violation
of Rules 150 and 152 (2) of the National
Company Law Tribunal Rules, 2016.
While issuing writ of certiorari, the
impugned order was set aside on the
ground that the same is a nullity.
The writ petition was held to be
maintainable, and the writ of certiorari was
imposed to quash the impugned order of
the NCLT, Mumbai on the ground that the
same is nullity.
Once it is a nullity and cannot be allowed
to stand, then, we have no alternative, but
to declare that all steps consequential to
this order would also not survive. The
appointment of the resolution professional
would also have to go and every step/
measure taken by him also must fall to the
ground. Now, the application made by the
applicant in terms of sub- sections (1) and
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from the date of default/NPA, the
Application under Section 7 of the I&B
Code was barred by limitation by 31st
December, 2017. Thus the appellant
pleaded that the application filed in the
year 2019 under Section 7 of the I&B
Code showing the debt payable as on 10th
February, 2019, was barred by limitation.
It was claimed by the respondent that the
application was not barred by limitation, as
the 'Corporate Debtor' has acknowledged
the debt in April 2016.
By impugned order dated 26th November,
2019 the Adjudicating Authority (National
Company Law Tribunal), Mumbai Bench
initiated 'Corporate Insolvency Resolution
Process' against RNA Corp. Pvt. Ltd.
('Corporate Debtor'), who was the
Guarantor.
Appellant challenged the impugned order
by stating that the Application under
Section 7 of the I&B Code was barred by
limitation.
Judgment:
It was held by the Hon’ble NCLAT that
the period of limitation shall normally be
counted from the date of default/NPA but;
the date of default stands forwarded, if the
Borrower acknowledges the debt and
agrees to pay on a future date in terms of
Section 18 of the Limitation Act. In this
case the 'Corporate Debtor' by its letter
dated 18th March, 2016 / 20th March,
2016 had specifically stated that it will
make an effort in reducing their
outstanding dues and raise other funding to
save their Bank account from getting NPA.
The aforesaid letter also showed that to
save the Bank Account from getting NPA
and citing the good reputation and
goodwill, the 'Corporate Debtor' agreed to
pay the amount and acknowledged the
dues.By this letter dated 18th March, 2016
written to the Bank,it was held that the
period of limitation stood shifted to the
date on which the 'Corporate Debtor'
agreed to pay and that the Application
under Section 7 of the I&B Code was not
barred by limitation.

Reference:
https://ibbi.gov.in//uploads/order/6b80684
3b648c866a63fc17fffd17de1.pdf
6. JK Jute Mill Mazdoor Morcha
Vs. Juggilal Kamlapat Jute Mills
Company Ltd. Through Its
Director & Ors.
Case citation / Writ petition
:76(IBC)07/2019
Decided on: 30 April 2019
Order passed by: R. F. Nariman, J
Supreme Court of
India
Facts in brief:
The aforementioned jute mill underwent a
long drawn saga of being closed and
opened several times, until finally it was
closed for good on 07.03.2014.
Proceedings for the same were pending
under the Sick Industrial Companies
(Special Provisions) Act, 1985.
The appellant, on 14.03.2017, issued a
demand notice on behalf of about 3000
workers under Section 8 of the Insolvency
and Bankruptcy Code, 2016 for
outstanding dues payable to the workers.
The NCLT, after considering the pending
writ petitions in the High Court of Delhi,
ultimately held that as a trade union cannot
be covered as an Operational Creditor
under the Code, the same is liable to be
dismissed.
The NCLAT, on an appeal filed by the
appellant, dismissed the same stating that a
trade union cannot be covered as an
operational creditor under the Code and
that each worker has to file a separate
application before the NCLT.
An issue raised before the Hon’ble
Supreme Court of India was whether or
not a trade union can be said to be an

61

ICSI WIRC Focus
May 2020
==========================================================================

Operational Creditor for the purpose of the
Insolvency and Bankruptcy Code, 2016?

the Insolvency
and
Bankruptcy
(Application
to
Adjudicating
Authority) Rules, 2016, with authority
from several workmen to one of them
to file such petition on behalf of all.
Therefore, the appeal was allowed and the
judgment of the NCLAT was set aside.

Judgment:
The Supreme Court held that a ‘trade
union’ would come under the definition of
‘person’ u/s 3(23) of the Insolvency and
Bankruptcy Code, 2016. The trade union
represents its members, who are workers,
to whom debts may be owed by the
Corporate Debtor, which are certainly
debts owed for services rendered by each
individual workman, who are collectively
represented by the trade union.
To state that for each workman there will
be a separate cause of action, a separate
claim, and a separate date of default would
ignore the fact that a joint petition could be
filed under Rule 6 read with Form 5 of

Reference:
https://ibbi.gov.in/webadmin/pdf/order/20
19/Apr/In%20the%20matter%20of%20JK
%20Jute%20Mill%20Mazdoor%20Morch
a%20Vs%20Juggilal%20Kamlapat%20Jut
e%20Mills%20Company%20Ltd%20throu
gh%20it%20Directors%20Civil%20Appea
l%20No.%2020978-2017_2019-0430%2022:35:45.pdf
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1.

Word Search
Person liable to contribute towards the assets of the Company in the event of
winding up.

2.

At least ______ (number) of small shareholders of listed company are required, for
giving notice for appointment of small director shareholders

3.

A in MHUPA (w.r.t RERA)

4.

Any receipt of money by way of deposit or loan or in any other form by a company

5.

Amicable resolution of a dispute

6. Project developed on a land area more than ____ square meters or which have more
than ____ apartments all phases inclusive, need to registered under RERA
7. Carpet Area under RERA means net _____ floor area of an apartment
8.

Minister of State for Corporate Affairs

9.

SEBI Compliant Redressal System

10. Corporate Person who owes a debt to any person.
11. Period of Time when you do not have to pay an EMI on the loan taken
12. Fast Track CIRP shall be completed within a period of ____days
13. Non Payment of Debt when any whole or part of the debt or installment becomes due
and is not paid by debtor
14.A set of Moral Principles to be followed in business and daily life
15. One of the main reasons for Merger and Amalgamation
16.Technically an “operative date” under M & A Scheme
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HORIZONTAL ACROSS
1

Now the definition has changed classification of MSME from Investment in Plant & Machinery to define MSMEs on the
basis of_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _. (19 Letters)

2

Legal position of a Promoter of a Company is _ _ _ _ _ _ _( 9 Letters)

3

RBI announced on 23rd May 2020, further extension of the moratorium on Term Loans for_ _ _ _ _ _ _ _ _ Months. ( 5
Letters)

4

A small shareholder is a person who is holding shares of nominal value amounting to a maximum of Rupees_ _ _ _ _ _ _ _ _ _
_thousand in a public Company.(6 Letters)

5

Under the Limited Liability Partnership Act, 2008_ _ _ _ _ _ _ _ is limited among members or partners and no one is
responsible for other's misconduct and responsibilities in any case. ( 9 Letters)

6

OPC required to inform the Registrar about every contract entered into by the Company within _ _ _ _ _ _ days period from
the date of approval by the Board of Directors. (7 Letters)

7

It is an annual document which shows all aspects of the Indian Economy in comprehensive with details of various sectors. (14
Letters)

8

A way of approaching a location, street, path. (6 Letters)

15

Report on defaults on credit facilities availed, in India is provided by_ _ _ _ _ _ _ _ (5 Letters)

17

The duties of the _ _ _ _ _ _ _include the audit of Receipts and Expenditure from the Consolidated Fund of India and of the
States and Union Territories having legislative assemblies. (3 Letters)

20

_ _ _ _ _ express also known as Train 18, is an Indian semi high speed intercity multiple unit & it is outcome of Make in India
initiative. (11 Letters)
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21

The e-commerce Company tied up with Tata Consumer Products Limited for enabling access to essential foods and beverage
products to Indians. (8 Letters)

22

“_ _ _ _ _ ” Defined under Companies Act 2013, for establishment of Inter-Corporate group relationships, which was not a
part of Companies Act 1956 .
(9 Letters)

23

On 31st May 2020, Government of Maharashtra issued an order to operationalise “_ _ _ _ _ BEGIN AGAIN” for easing
restrictions and phase - wise opening, till 30th June 2020.(7 Letters)

24

It is not required to be filed with SPICe+ if a Company is registered with the same address as the address for
correspondence.(5 Letters)

VERTICAL DOWN
1

For the purpose of Debt Equity Ratio, fully convertible debentures are classified as_ _ _ _ _. (6 Letters)

2

Every Promise and set of promises, forming the consideration for each other is an_ _ _ _ _. (9 Letters)

3

It aims to provide a critical directional and strategic input to the development process of India. (10 Letters)

4

This Rating agency has appointed Mr.Ajay Mahajan as its MD and CEO recently. (4 Letters)

5

A mobile Company has recently joint hands with Google to make COVID-19 Contact Tracing Technology for smartphones.(5
Letters)

6

_ _ _ _ _ borrow money by accepting funds deposited on current accounts, by accepting term deposits, and by issuing debt
securities such as banknotes and bonds. (5 Letters)

7

_ _ _ _ _ is also known as Rio de Janeiro Earth Summit. (5 Letters)

8

In ISIN, "S" stands for.( 10 Letters)

9

Name of a leading RTA, having Head Office at Hyderabad( 5 Letters)

10

The primary cause of _ _ _ _ _ is the difference between annual temperature trends over land and sea.
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11

_ _ _ _ _ _ _ _ _ _ _ _ ,in relation to a Company means the collective body of the individuals of the Company. (5 Letters)

12

A type of charge where current assets are usually secured. (8 Letters)

13

In order to increase the scope of CSR activities, the Ministry of Finance has amended Sch.VII of CA,2013 whereby donations
made to_ _ _ _ _ _ for would be considered as CSR Activities. (7 Letters)

14

Form INC-6 is filed by a_ _ _ _ _ _ for its conversion into private or public Company. (3 Letters)

15

_ _ _ _ _ _ is a language for the electronic communication of business and financial data which is revolutionizing business
reporting around the world. (4 Letters)

16

_ _ _ _ _ _ _ _ _trading an illegal practice of trading on the securities to one's own advantage by having access to UPSI.(7
Letters)

17

Which authority insists upon providing complete information to the investors in the offer documents?
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MANDATORY COMPLETION OF PROGRAM CREDIT HOURS (PCH)
BY MEMBERS
•

It may be noted that the PCH requirement for the block year 2017-2020 as below is
ending by 31.03.2020. Members who have not completed the stipulated hours may
complete the same by 30.06.2020. The Guidelines for Compulsory Attendance of
Professional Development Programmes by the Members is available at
link https://www.icsi.edu/media/webmodules/cp/PDPGuidelines3.pdf

REVISED GUIDELINES FOR COMPLETION OF PCH
FOR THE CURRENT BLOCK 2017-20
In view of the advisory issued by Ministry of Health and Family Welfare, Government of India
regarding Novel Corona Virus Disease (COVID-19) and in view of the entire country being
under lockdown till April 14, 2020 to prevent the further spread of the dreaded virus. the said
time limit for obtaining the mandatory PCH has been further extended up to 30thJune, 2020.
With a view to facilitate the members in obtaining the mandatory PCH the following measures
have been taken :
(i) the ceiling of maximum 8(eight) PCH through webinars is relaxed and the members shall be
entitled for PCH through webinars without any limit till 30th April, 2020
(ii) Members may also obtain up to 60 PCH by enrolling & qualifying the online assessment
modules. The fee for appearing in each module shall be Rs.1000 + GST.
(iii) Members may also obtain 10 PCH for every PMQ/Certificate Course at the time of
enrolment
*(Members who have completed the PCH may kindly ignore)
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PAYMENT OF ANNUAL MEMBERSHIP AND CERTIFICATE OF
PRACTICE FEE FOR FY 2020-2021
The annual membership fee and certificate of practice fee for FY 2020-21 has become
payable w.e.f. April, 2020. The last date for payment of annual membership fee and
certificate of practice fee will be 30th June, 2020.
The membership and certificate of practice fee payable for Associate and Fellow Members is
as follows:
Particulars
Associate (admitted Associate (admitted Fellow
on
or
after
till 31.03.2019)
01.04.2019)
Annual
Rs. 2950
Membership
fee*
Certificate
of Rs. 2360
Practice fee*
* Fee inclusive of applicable GST@18%

Rs. 1770

Rs. 3540

Rs. 1770

Rs. 2360

A member who is of the age of seventy years or above can claim 75% concession in the
payment of Associate/Fellow Annual Membership fee. A member who is physically
challenged can claim 50% concession in the payment of Associate/FeIIow Membership fee.
As per The Company Secretaries (Amendment) Regulations, 2020 effective from 3 rd
February, 2020, there is no concession for members of the age sixty years or above and
below seventy years in payment of annual membership fee.
MODE OF REMITTANCE OF FEE
The fee can be remitted through ONLINE mode only using the Institute's website
www.icsi.edu through members login portal https://www.icsi.in/student/Login.aspx by
entering your Username and Password. (Only through member login under Manage Account
Annual Membership Fee). Payment made through any other mode is not acceptable.
Members who do not have PASSWORD (User Name is your ACS I FCS number for eg.
A12345 1 F 12345) can retrieve their password (if their email id & mobile number is
registered with the Institute). The members who do not have registered email id & mobile
number may make the request on http://support.icsi.edu by attaching scanned copy of Photo
ID proof.
=================================================================
The following may please be noted/ensured before making online payment of annual
membership and COP renewal fee:
1.

Non-CoP holders are required to register for eCSlN if applicable and if not registered
yet.

2.

COP holders are required to register for UDIN if not registered yet.

3.

Declaration of PAN & Aadhaar is required.

4.

Members are required to verify and update their address and contact details as
required under Regulation 3 of the CS Regulations, 1982 amended till date.
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5.

Declaration of GSTIN number (optional) is required in order to claim GST Input Tax
Credit. If GSTIN No. is not given it will not be reflected in the fee receipt.

6.

The applicable fee is calculated by the system inclusive of GST@ 18%.

7.

COP holders can pay the COP renewal fee along with the annual membership fee first
or separately after having paid the annual membership fee.

8.

Submission of online Form-D is a pre-condition for COP holders.

For more details, kindly refer to FAQs (Link is available on home page of www.icsi.edu at
top right corner) Point 6-16 (about membership fee) , 20-26 (about COP fee)
and
88-92 (about PCH) at
the
link:
https://www.icsi.edu/rnedia/webmoduIes/FAQ
Pertains Membership.pdf
For
members
login
portal
https://www.icsi.in/student/Login.aspx

For any further assistance, we are available
to help you at http://support.icsi.edu

If you are looking for job please register at
ICSI
Placement
Portal
https://placement.icsi.edu to apply for
Jobs.

Team ICSI
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Guidelines for members contributing articles to be published
in FOCUS
Western India Regional Council (“WIRC”) of The Institute of Company Secretaries of India (“ICSI”) is
pleased to bring out a monthly magazine for corporate executives and other professionals, viz., “FOCUS”
under the guidance of its newly formed Editorial Board. However, the Editorial Board wouldn’t be able
to succeed in releasing FOCUS unless all the members of ICSI put in some efforts to make release of
FOCUS a success. What better than writing articles for FOCUS and getting a ‘FOCUSSED’ recognition!
“Start writing, no matter what. The water does not flow until the faucet is turned on.” — Louis L’Amour
Well, if the above quote inspires you and you decide to author an article to be published in FOCUS,
following are a few guidelines for authoring the articles for FOCUS (“Guidelines for FOCUS articles”).

1.

The article must be original contribution of the author.

2.

The article must be an exclusive contribution for FOCUS. The article must not have been published
elsewhere and must not have been or must not be sent elsewhere for publication, in the same or
substantially the same form.

3.

The article should ordinarily have 1500 to 1,800 words. A longer article may be considered if the
subject so warrants.

4.

An article can be jointly written by not more than two (2) members.

5.

Case studies and research-based articles with empirical data which would be of practical relevance to
the company secretaries are welcome.

6.

Unless a particular theme is provided by WIRC, articles on topics related to management,
international trade, finance, tax and other related areas may be written and submitted for FOCUS.

7.

Copyright of the article published in FOCUS shall vest with ICSI. However, in the event the article is
hosted on some website/portal through ICSI or is reproduced elsewhere, prior intimation of the same
shall be given to the author.

8.

Extensive reproduction from other published works should be avoided. If the article contains any
extracts from any other published work, reference to the original source should be given by way of foot
notes. If prior permission of the original writer/publisher is required, it should be duly obtained by
the author. The author alone would be responsible for the consequences arising from failure to do so.

9.

ICSI or the Editorial Board of FOCUS has the sole discretion to accept/reject an article for
publication in FOCUS or to publish it with modification and editing, as it considers appropriate.

10. The article submitted for FOCUS shall be accompanied by a ‘Declaration-cum-Undertaking’ by the
author(s) in the format as prescribed below.
11. Any contravention of the aforesaid guidelines and breach of the undertaking furnished by the authors
would be viewed seriously by ICSI and ICSI is entitled to take necessary action as it may deem fit in
such cases.
Looking forward for your contribution.
CS Rahul P. Sahasrabuddhe
Chairman
ICSI-WIRC
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☞ DECLARATION-CUM-UNDERTAKING ☜

I, _______________________ have read and understood the Guidelines for FOCUS and
affirm that:
1. The article titled as “________________________” as sent by me for publication in
FOCUS is my original contribution and no portion of it has been adopted from any
other source.
2. The above article is an exclusive contribution for FOCUS and has neither been nor
would be sent elsewhere for publication.
3. The copyright in respect of my aforesaid article shall vest with ICSI and that if I
intend to make use of the article in any other manner, I shall obtain prior permission
from ICSI and shall abide by the conditions as may be imposed by ICSI, including
without limitation disclosure of the original source i.e. FOCUS and its copyright
owner.
4. The views expressed in my aforesaid article are mine and I solely shall be
responsible for the views expressed in the article.
I undertake that I:
a. comply with the Guidelines for FOCUS;
b. shall abide by the decision of the Institute, i.e., whether this article will be published
and / or will be published with modification / editing; and
c. shall be liable for any breach of this ‘Declaration-cum-Undertaking’.

___________________
Signature of Author
Date:
Place:
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