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PROFESSIONAL PROGRAMME EXAMINATION
DECEMBER 2020
ADVANCED TAX LAWS AND PRACTICE

Time allowed : 3 hours Maximum marks : 100

NOTE :

1. Answer ALL Questions.

2. Allthe references to sections mentioned in Part - A of the Question Paper
relate to the Income-tax Act, 1961 and relevant Assessment Year 2020-21,
unless stated otherwise.

3. Working notes should form part of the answer.
PART A

Question 1

(@)

Anirudh, resident individual, aged 57 years provides the following particulars of
his income/ loss, payments made and of receipts for the financial year 2019-20:

Particulars Amount (%)
Gross Rent received for let out property 3,60,000
Interest paid on Housing Loan taken for construction of

the let out property 4,80,000
Loss suffered in cotton trading business 4,30,000
Unexplained cash credits in books 15,00,000
Cash gifts received from friends 2,72,000

Take that the Return of Income is to be filed by Anirudh in time as per section
139(1) of the Act and the fair rent of the let out property is also same of actual
rent received of 33,60,000.

You are required to compute the total income and the amount of total tax, if any,
payable by Anirudh for Asst. Year 2020-21. Indicate also the items of loss
which can be carried forward to subsequent years, if any. (5 marks)

Examine and explain by giving reasons in brief as to the correctness or otherwise
of each of the following statements in the context of provisions contained under
the Income Tax Act, 1961 :

() Every person who during the previous year was a partner of a firm or a legal
representative of any deceased partner shall not be liable jointly and severally
to pay the amount of tax, penalty or other sum payable by the firm.

(i) The application before the authority for seeking Advance Ruling is to be
filed in triplicate and be accompanied by a fee of ¥10,000

(iii) Specified domestic transactions in case of an assessee means any business
transacted between the assessee and other person as referred to in section
80-1A(10) of the I.T. Act subject to that the aggregate value of such
transactions in the previous year exceeds 320 crores.

1
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(iv) Impermissible avoidance arrangement results directly or indirectly in the
misuse, or abuse of provisions of I.T. Act and be subject to applicability of
GAAR.

(v) Tax Avoidance cannot be considered at par as Tax Evasion since it is
usually done by taking advantage of loop-hole without any infringement of
taxation laws so that least taxes are attracted. (5 marks)

(c) General Anti Avoidance Rule (GARR) are applicable when an arrangement
entered into by an assessee may be declared to be an impermissible avoidance
arrangement. Explain briefly in the light of provisions of the Income Tax Act,
1961 the meaning and the purpose behind the impermissible avoidance
arrangements. (5 marks)

Answer 1(a)

Computation of Total Income & Tax Liability of Mr. Anirudh [Assessment Year
2020-21]

Particulars Amount (Rs)

Income from House Property

Gross Rent Received (GAV) 3,60,000
Less : Standard Deduction at 30% [Section 24(a)] (1,08,000)
2,52,000
Less: Interest paid on Housing Loan [Section 24(b)] (4,80,000)
Loss from House Property (2,28,000)
Maximum loss allowed to be set off against Income
from other sources (2,00,000)
Balance loss to be carried forward (28,000)
Balance Income Nil

Profits and Gains of Business or Profession

Loss from cotton trading business (4,30,000)
Set off against income from other sources 72,000
Balance loss to be carried forward (3,58,000) Nil

Income from Other Sources

Cash gifts received from friends 2,72,000
Less : Set off losses from House Property (200000)
Less : Set off losses from cotton trade business (72,000)
Balance Income chargeable to tax Nil
Unexplained Cash Credits as per section 68 15,00,000

Total Income 15,00,000
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Total Income

Tax Payable on Income of Cash Credits

[Rs. 15,00,000 @ 60%)] 9,00,000

Add: Surcharge @ 25% 2,25,000

Total Tax and surcharge 11,25,00

Add: Cess at 4% 45,000

Total Tax Liability 11,70,000
Answer 1(b)

(i)

(i)

Incorrect : As per section 188A of the Income tax Act, 1961, Every person who
was, during the previous year, a partner of a firm, and the legal representative of
any such person who is deceased, shall be jointly and severally liable along
with the firm for the amount of tax, penalty or other sum payable by the firm for
the assessment year to which such previous year is relevant, and all the
provisions of this Act, so far as may be, shall apply to the assessment of such
tax or imposition or levy of such penalty or other sum.

Incorrect : As per section 245Q of the Income tax Act, 1961, the application
before the authority for seeking Advance Ruling shall be made in Quadruplicate
and to be accompanied by a fee of Rs.10000 or such fee as may be prescribed
in this behalf, whichever is higher.

Correct : As per section 92BA of the Income tax Act, 1961, "specified domestic
transaction” in case of an assessee means any business transactions between
the assessee and other person as referred to in section 80-1A(10) of the Income
Tax Act, 1961 and where the aggregate of such transactions entered into by the
assessee in the previous year exceeds Rs. 20 crore.

Correct : As per section 96 of the Income tax Act, 1961, any arrangement
which directly or indirectly resulted in the misuse or abuse of the provisions of
the Act is an impermissible avoidance arrangement where GAAR provision shall
apply.

Correct : Tax avoidance cannot be same as Tax Evasion. Azadi Bachao Andolan,
(2003), 263 ITR 706 (SC) Supreme court held that citizen is free to carry on his
business within the four corners of the law and that mere tax planning, without
any motive to evade taxes through colourable devices is not frowned upon.

Answer 1(c)

As per section 95 of the Income tax Act, 1961, An arrangement entered into by an
assessee may be declared to be an impermissible avoidance arrangement in relation to
determination of tax arising there from.

As per section 96 of the Income tax Act, 1961, An impermissible avoidance
arrangement means an arrangement, the main purpose of which is to obtain a tax benefit,

and it;

a)

creates rights, or obligations, which are not ordinarily created between persons
dealing at arm's length.
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b) results, directly or indirectly, in the misuse, or abuse, of the provisions of this
Act.

c) lacks commercial substance or is deemed to lack commercial substance under
section 97 in whole or in part; or

d) isenteredinto, or carried out, by means, or in a manner, which are not ordinarily
employed for bona-fide purposes.

(Attempt all parts of either Q.No.2 or Q. No. 2A)
Question 2

(a) Janak Poly Fibres Ltd. is an Indian company having registered office in Mumbai
and John Stuart LLP is a non-resident Singapore base company. There have
been a series of international transactions between both these companies since
last so many years.

Janak Poly Fibres Ltd. has entered into an Advance Pricing Agreement (APA)
on 10th January, 2020 to determine the ALP for the transactions entered with
John Stuart LLP by stating that P.Y. 2019-20 is the first of the consecutive
previous years. The rate adopted under the Advance Pricing Agreement is Rs.
13,500 per MT.

The assessments for the assessment years 2012-13 to 2017-18 of Janak Poly
Fibres Ltd. have been completed on various dates and in these years, the ALP
determined and taken forthe A.Y. 2012-13 to 2015-16 was 313,000 per MT and
of 7 14,000 per MT for A.Y. 2016-17 and 2017-18. The quantity involved was 2
lakhs MT in each of these years respectively.

Assessments for the subsequent assessment years for 2018-19 and 2019-20
are pending and yet to be completed. The assessee had adopted the value of °
13,200 per MT in both the assessment years 2018-19 and 2019-20.

In the backdrop of the above and taking note of the aforesaid information, you
are required to answer the following; considering the transfer pricing provisions
and the provisions contained under the Income Tax Act, 1961 :

(i) Can the Assessing Officer apply the roll back provisions for the A.Y. 2012-
13to A.Y. 2015-16 as the same will be beneficial to the department ?

(i) In the given situation and the set of facts, state the year for which the APA

cannot be applied.
(i) What will happen to the assessments which have already been completed
and are pending because of entering into APA ? (5 marks)

(b) (i) Explain the manner and the means by which taxes to be levied on the
income of a non-resident assessee can be recovered under the Income Tax
Act, 1961. (3 marks)

(i) Examine the correctness of the following statements and provide answer
with reference to the provisions contained under the Income-tax Act, 1961:

(1) Anil, during the financial year 2019-20, paid interest to SBI on the loan
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taken by him for the higher education of his son from USA. His son was
employed in a firm in USA during the year after completion of education.
Anil is to be not allowed to get deduction under section 80E of the
Income Tax Act, 1961.

(2) Subscription to notified bonds of NABARD would qualify for deduction
under section 80C of the Income Tax Act, 1961. (2 marks)

(c) Anand provides the following details/particulars of his income earned from various
activities during the financial year 1-04-2019 to 31-03-2020 :

()

(ii)
(iii)

(iv)

Shares of XYZ Ltd an Indian company sold in the month of August, 2019
outside India in UK to a Non-resident individual which resulted into short
term capital gain of ¥75,000.

Interest received on the bonds from Government of India ¥28,500.

Rental income of ¥9,00,000 received from the property located in Dubai
which was deposited in the bank account maintained in Dubai. Out of this;
an amount of ¥4,50,000 was remitted in a bank account in India during the
year ended on 31-03-2020 and remaining amount was spent for the education
of son doing MBA in U.K.

Income of ¥1,80,000 earned from textile business in Sri Lanka which is
being controlled from Mumbai.

Compute the total income of Anand forthe A.Y. 2020-21 by taking his residential
status as a (i) resident, and (ii) non-resident. (5 marks)

OR (Alternate question to Q. No. 2)

Question 2A

(i) The residential status of Thomas for the previous year 2019-20 is of a resident
but not ordinarily resident (R&NOR). He has following income during the year
and asks you to explain by giving brief reasons as per provisions of the Income
Tax Act, 1961 whether the same be taxable in the assessment year 2020-21 :

(i)

@

®)

()

@

(2

Agricultural income of 335,000 from the land used for cultivating the crop of
grapes located in Nasik, Maharashtra, India.

Dividend of ¥55,000 from an Indian Mutual Fund company on the MF Units
as specified under section 10(23D) of Act.

Income received and accrued outside India from a business of cosmetics
of ¥1,25,000 which is being controlled from India.

Gifts received from brother of ¥21,000 and gifts of 51,000 received from
persons who are not a relative on the occasion of his marriage.

Past untaxed profits of earlier years of 32,50,000 lying in bank account
maintained in Singapore and being remitted during the previous year 2019-
20 to India. (5 marks)

Can a resident make an application for seeking advance ruling from the Authority
for Advance Ruling (AAR) ? Enumerate all those situations in which the ruling
can be obtained by a resident from the Authority. (5 marks)
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(i) Lankawin Pty Inc of UK (LI) incorporated in London is a specified foreign company

and is a non-resident in India. It received order for data processing services
from Srikrishna Datamatics Ltd (SDL) an Indian company (holding 30% shares
in Lankawin Pty Inc of UK) during the previous year 1-4-2019 to 31-3-2020. SDL
has exercised a valid option for application of Safe Harbour Rules. (Assume
that the operating margin required to be shown under the Safe Harbour Rules for
the given gross receipts is 18% under Rule 10TD).

Particulars/details and information in respect of transactions between both the
companies relating to the P.Y. 2019-20 are as under :

Particulars/Information (Tin Cores)
Value of international transactions entered into between both 110
Operating Expenses 93
Operating Margin 17

In this back drop, you are required to examine and answer in the context of
provisions contained under the Income Tax Act, 1961 the following issues :

(a) Whether the two companies are the Associate Enterprises and the transaction
between them is an eligible international transaction ?

(b) Whether SDL is an eligible assessee for the transaction with LI ?

(c) Whether the results shown by SDL be acceptable to department or will SDL
be required to make primary adjustment? (5 marks)

Answer 2(a)

(i)

(ii)

Roll back provisions in relation to Advance Pricing Agreement (APA) can be
applied only for any previous year, falling within the period not exceeding four
previous years, preceding the first of the five consecutive previous years stated
in the APA. The first of the five consecutive previous years specified in the
APA is the P.Y. 2019-20 relevant for A.Y. 2020-21. Therefore, P.Y. 2015-16 to
2018-19 relevant for A.Y. 2016-17 to 2019-20 are the years for which roll back
provisions under the APA can be applied. As a consequence, the Assessing
Officer cannot apply the roll back provisions for the AY 2012-13 to A.Y. 2015-
16.

Assumption : The solution has been made based on the assumption that
Janak Poly Fibers Ltd. (Indian Company) was making sales to John Stuart
LLP (Non-Resident) Singapore base company.

Rollback provisions cannot be applied where the same would result in reduction
of Income. In the given situation, when the APA is applied for the A.Y. 2016-17
and 2017-18, the ALP per MT will be lower by Rs. 500 per MT (as taken in these
years at Rs. 14000 per MT whereas under APA is 13,500 per MT) which when
be applied on 2 lakh MT, the income would be lower by Rs 10 crores.

Hence rollback cannot be applied for AY 2016-17 and AY 2017-18. However, for
all other years being AY 2018-19 and AY 2019-20 it has to be mandatorily
applied.
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Alternative 2(a)(ii) (OR)

Assumption : The solution has been made based on the assumption that
Janak Poly Fibers Ltd. (Indian Company) was Purchasing from John Stuart
LLP (Non-Resident) Singapore base company.

Rollback provisions cannot be applied where the same would result in reduction
of Income. In the given situation, when the APA is applied for the A.Y. 2016-17
and 2017-18, the ALP per MT will be lower by Rs. 500 per MT (as taken in these
years at Rs. 14000 per MT whereas under APA is 13,500 per MT) which when
be applied on 2 lakh MT, the income would be higher by Rs 10 crores.

Hence rollback is to be applied for AY 2016-17 and AY 2017-18. However, for all
other years being AY 2018-19 and AY 2019-20 it cannot be applied.

Completed Assessments : The AO will reassess or re-compute the income
adopting the ALP as per the APA entered into whenever for which year the
same is applicable.

Pending Assessments: The pending assessments for the AY 2018-19 and AY
2019-20 will be completed in the light of the ALP as per the APA entered into
between the assesse and Johan Stuart LLP.

Answer 2(b)(i)

As per section 173 of the Income tax Act, 1961, Taxes levied on the income of the
non-resident may be recovered in the following manner:

(i)

(ii)

(i)

(iv)

Deduction of tax at source under Chapter XVII-B: The amount of tax should be
deducted at the prescribed rates out of the payments by the person who makes
the payment to a non-resident.

From his Agent or Assets : All assets in India belonging to the non-resident
principal can be proceeded against for the recovery of tax, on the basis of the
assessment made against his statutory agent.

Where any property of the non-resident principal is vested in the representative
assesses or is under the control or management of the representative assessee,
the same may be proceeded against, whether the demand is raised against the
representative assessee or against the beneficiary direct. If there is no property
in India of the non-resident at the time of making an assessment, the Assessing
Officer may wait till any property of the non-resident comes into India.

The special provisions relating to certain incomes of non-residents under chapter
Xl A example Section 115C, 115D, 115E, 115F, 115G, 115H, & 115-I under
the Income tax Act, 1961.

Answer 2(b)(ii)

(1)

The statement is Incorrect : The deduction under section 80E of the Income
Tax Act, 1961, is available to an individual in respect of interest on loan taken
for his higher education or for the higher education of his relative being the
spouse and children of the individual. Therefore, Anil will get the deduction
under section 80E of the Income Tax Act, 1961 assuming the school, board or
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university is recognised by the Central Government or State Government or
local authority or by any other authority authorised by the Central Government
or State Government or local authority . It is immaterial that his son is already
employed in a firm for claiming deduction under section 80E of the Income Tax
Act, 1961.

ALTERNATIVE 2(b)(ii)(1) (OR)

The statement is Correct: The deduction under section 80E of the Income Tax
Act, 1961, is available to an individual in respect of interest on loan taken for his
higher education or for the higher education of his relative being the spouse and
children of the individual. For the purpose of this provision, "higher education”
means any course of study pursued after passing the Senior Secondary
Examination or its equivalent from any school, board or university recognised
by the Central Government or State Government or local authority or by any
other authority authorised by the Central Government or State Government or
local authority to do so. In this case, the higher education has been completed
from USA, which may not fall within the scope of Section 80E. Therefore, Anil
will not get the deduction under section 80E of the Income Tax Act, 1961.

The statement is Correct : As per section 80C(2) of the Income tax Act, 1961,
subscription to such bonds issued by NABARD (as the Central Government
may notify in the Official Gazette) would qualify for deduction under section 80C
of the Income tax Act, 1961.

Answer 2(c)

Computation of Total Income of Mr. Anand for AY 2020-21

S. No. Particular Resident  Non-

Resident NR

Short term capital gain on sale of shares of
an Indian Company (income deemed to
accrue or arise in India) 75,000 75,000

Interest received on Bonds from Govern-
ment of India (Income deemed to accrue or
arise in India) 28,500 28,500

Rental income from house property situated
outside India (Income accrued or arise
outside India) 9,00,000 -

Income from business in Sri Lanka which

is being controlled from India (Income

accrued or arise outside India from a

business controlled from India) 1,80,000 -

Total Income 11,83,500 1,03,500

Note : Assumption: Resident is considered as Resident and Ordinarily Resident
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‘ROR’. However if considered Resident as RNOR the answer shall be 75,000 + 28,500
+ NIL + 1,80,000 = 2,83,500.

Answer 2A(i)

The treatment to be given to the various Income derived/earned by Mr. Thomas,
resident but not ordinarily resident (RNOR) during the previous year relevant to
Assessment Year 2020-21 as per provisions of the Income Tax Act, 1961 shall be as

under:

a)

Agricultural income of Rs. 35,000 derived from the land used for cultivating the
crop of grapes situated in Nasik, Maharashtra, India is exempt from tax u/s
10(1) since covered under the definition of Agriculture Income u/s 2(1A) of the
Income tax act, 1961.

Income received by way of dividend of Rs. 55,000 in respect of Units of a
Mutual Fund specified u/s 10(23D) is exempt from tax u/s 10(35) of the Income
tax Act, 1961.

Any income accrued or received from a business controlled or a profession set
up in India is taxable as income for RNOR u/s 5 of the Income tax Act, 1961 and
therefore income of Rs. 1,25,000 of the cosmetics business shall be subject to
tax.

All gifts from the relatives specified in section 56(2) and those received at the
time of marriage from any person are not taxable. Therefore, total amount of
gifts of Rs. 72,000 [21000+51000] received on the occasion of the marriage
from the brother and friends are exempt from tax.

Any profits of earlier years whether taxed or not when remitted to India are not
taxable in the year of receipt. Therefore, past untaxed profits of Rs. 2,50,000
lying in bank account maintained in Singapore and remitted during the previous
year to India is not taxable.

Answer 2A(ii)

As per section 245N(b)(A) of the Income Tax Act, 1961, Any person who is resident
can make an application to the Authority for Advance Ruling (AAR) to seek ruling in
respect of his tax liability in the situation specified therein.

The specified situation are as below:

i)
i)

ii)

In relation to the tax liability of a non-resident arising out of a transaction
undertaken or proposed to be undertaken by him with such non-resident.

In relation to his tax liability arising out of a transaction which has been
undertaken or is proposed to be undertaken by him and shall include the
determination of any question of law or of fact specified in the application.

In respect of issues relating to computation of total income which is pending
before any income-tax authority or the Appellate Tribunal and shall include the
determination or decision by the AAR on a question of law or of fact relating to
such computation of total income specified in the application.

iv) In relation to whether an arrangement proposed to be undertaken by him is an
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impermissible avoidance arrangement under Chapter X-A of the Act and may
be subjected to General Anti Avoidance Rules or not.

Answer 2A(iii)

(@)

Lankawin Pty Inc of UK (LlI) is a specified foreign company in relation to Srikrishna
Datamatics Ltd (SDL) of India and the condition of SDL holding shares carrying
not less than 26% of the voting power in Lankawin Pty Inc also stands satisfied.
Hence, LI and SDL are deemed to be Associated Enterprises as per section
92A(2) of the Income tax Act, 1961.

Providing of data processing services by SDL, an Indian Company to LI, a
foreign company between the associated enterprises is an international
transaction. Consequently, the provisions of transfer pricing are applicable on
such transaction. Data processing services with the use of information technology
falls within the definition of “information technology enabled services”, and is
hence, an eligible international transaction.

Since SDL is providing data processing services to a non-resident associated
enterprise and has exercised a valid option for Safe Harbour Rules, it is an
eligible assessee.

SDL (as given in the problem), should have declared an operating profit margin
of not less than 18% in relation to operating expenses so to be covered within
the scope of Safe Harbour Rules in accordance with the circumstance mentioned
in Rule 10TD.

In this case, the operating margin declared is 18.28% [(17/93) x100)] which is more
in accordance with the circumstance mentioned in Rule 10TD.

Consequently, the department shall accept the transfer price declared by SDL in
respect of such international transaction. Therefore, SDL need not to make any primary
adjustment.

PART B

Question 3

(a) Hare Rama and Hare Krishna Pvt. Ltd engaged in the business of plastic goods

provides the following particulars relating to the goods sold by it to Kamdhenu
Enterprises during the month of January, 2020 :

Particulars Amount (?)
List price of the goods sold (exclusive of the taxes
and discounts) 2,50,000
Tax levied by Municipal Authority on the sale of
such goods 7,500
CGST and SGST chargeable on the goods 49,280

Packing charges (not included in price above) 5,000



®)

()

@

11 PP—-ATLP-December 2020

Hare Rama and Hare Krishna Pvi. Ltd received 37,500 as a subsidy from a
NGO on the sale of such goods. The list price of 32,50,000 of the goods so
given is after considering and deducting the amount of such subsidy. Hare
Rama and Hare Krishna Pvt. Ltd offers 2% discount on the list price of the
goods which is recorded in the invoice of the supplies.

Determine and work out the value of taxable supply as per provisions of GST
law made by Hare Rama and Hare Krishna Pvt. Ltd. during the month of January,
2020 to Kamdhenu Enterprises. (5 marks)

Examine and state by giving brief reasons as to the taxability/exemption or
otherwise of each of the following independent services as per provisions/
notifications issued under the CGST Act, 2017 :

(i) FSSAI services to Food Business Operators
(i) News Agency Services
(i) Organizing business exhibition outside India
(iv) Slaughtering of animals
(v) Information under RTI Act, 2005. (5 marks)

Geetanzali Overseas Pvt. Ltd. was erroneously refunded on 16.06.2019 a sum
of 30,000 in excess of the actual due amount of the duty drawback. A demand
notice for recovery of the excess amount so paid was issued by the department
on 24-08-2019. Geetanzali Overseas Pvt. Ltd. after receipt of the demand notice
from the department returned the erroneous excess refund amount of 330,000
of the duty drawback to the department on 16-10-2019.

In this backdrop, you are required to explain in brief the provision contained
under the Customs Act, 1962 and also to work out and calculate the amount of
interest, if any chargeable from Geetanzali Overseas Pvt. Ltd. on the excess
erroneous refund of drawback so made to them. (5 marks)

LMN & Co, a partnership firm registered under GST law has its registered office
located in Kochi, Kerala. The firm is engaged in the business of providing services
to foreign customers for sourcing various products/goods from/in India. The
vendor in India is always identified, product quality is being checked, price is
mapped and thereafter the details are shared with the foreign customers.

The foreign customers place the order directly with the vendors in India so
identified and details of which were being shared by LMN & Co, with the
customers. LMN & Co. is having a policy to charge cost plus 12% mark up for
the services so rendered and during the month of March, 2020 it has collected
Euro 25,000 from customers in Sweden for such services.

You are required in the backdrop of above information, to explain in brief the
applicable provisions of the GST Law and to answer thereunder about the nature
of services provided by LMN & Co, place of service (POS) and whether the
amount charged for services can be treated as export of service. (5 marks)
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(e) ANC & Co, a partnership firm having showroom in Chennai is a registered supplier
under the regular scheme as per GST Laws. Total value of supplies made by
them in the year ended on 31st March, 2019 was 36 lakhs. Details of
transactions entered into by them during the period 01-04-2019 to 30-09-2019

being extracted from the books are given as under:

Patrticulars of Transactions

Intra-State supplies of product “Hot”

Intra-State supplies of product “Cold” (GST payable

by the recipient under reverse charge)

Export of product “Hot”

Common inputs used in for all the above three supplies

Amount (%)
25,00,000

4,00,000
11,00,000
25,00,000

Amounts given above are excluding the amount of GST wherever applicable.
Rate of GST on all the supplies/export and on the inputs be taken at 12%.

Determine the amount of net GST liability of ANC & Co for the half year period
ended on 30-09-2019.

Answer 3(a)

Hare Rama and Hare Krishna Pvt. Ltd.

(5 marks)

Computation of Value of taxable supply for the month of January, 2020

Particulars

Amount

(Rs.)

Amount
(Rs.)

Add:

List price of the goods
(exclusive of taxes and discounts)

Tax levied by Municipal Authority on the
sale of such goods

[includible in the value as per
Section15(2)(a) of CGST Act, 2017]

CGST and SGST chargeable on the goods
(not includible as per section 15(2)(a)
(Working Notes - 1)

Packing charges
[includible in the value as per Section
15(2)(c) of CGST Act, 2017]

Subsidy received from a non-Government
body (Working Notes -2)

7,500

5,000

7,500

2,50,000

20,000

Total

2,70,000
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Less: Discount @ 2% on Rs. 2,50,000 5,000

[Since discount is known at the time of
supply, it is deductible from the value of
supply in terms of Section 15(3)(a) of CGST
Act, 2017]

Value of Taxable Supply 2,65,000

Working Notes :

1.

2.

Section 15(2)(a) of the CGST Act, 2017 provides for exclusion of CGST,
IGST,SGST, UTGST and Compensation Cess from the value of taxable supply.

Subsidy received from a non-government body is added back to determine the
value of supply (Section 15(2)(e) of CGST Act, 2017).

Answer 3(b)

(i)

(i)

(iv)

Services by way of licensing, registration and analysis or testing of food samples
supplied by the Food Safety and Standards Authority of India (FSSAI) to Food
Business Operators are exempt.

[Entry 47A of Notification No. 12/2017-CT (Rate)]

Services by way of collecting or providing news by an Independent journalist,
Press Trust of India or United News of India are exempt.

[Entry 49 of Notification No. 12/2017-CT (Rate)]

Services by an organizer to any person in respect of organizing business
exhibition outside India are exempt.

[Entry 52 of Notification No. 12/2017-CT (Rate)]
Services by way of Slaughtering of animals are exempt.
[Entry 56 of Notification No. 12/2017-CT (Rate)]

Services by way of providing information under the Right to Information Act,
2005 are exempt.

[Entry 65A of Notification No. 12/2017-CT (Rate)]

Answer 3(c)

According to section 75A(2) of the Customs Act, 1962, where any drawback has
been paid to the claimant erroneously or it becomes otherwise recoverable under the
Customs Act, 1962 or the rules made there under, the claimant shall, within a period of
two months from the date of demand pay in addition to the said amount of drawback,
interest at the rate fixed under Section 28AA of the Customs Act, 1962i.e. @ 15% p.a.

The amount of interest shall be calculated for the period beginning from the date of
payment of such drawback to the claimant till the date of recovery of such drawback
from the claimant.
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Geetanzali Overseas Pvt. Ltd. had though refunded the amount on 16.10.2019,
after issuance of demand notice to refund such excess amount on 24.08.2019 but the
interest shall be charged from the date of payment being 16.06.2019 to the actual date
of refund being 16.10.2019 and not from the date of issuance of demand notice on
24.08.2019.

Computation of interest chargeable on amount of Rs. 30,000

Particulars Amount (Rs.)

Duty drawback erroneously refunded 30,000

Due date of payment of erroneous drawback 16.06.2019

Date of issuance of demand notice 24.08.2019

Date of repayment by the assessee 16.10.2019

No. of days of delay between 16.06.2019 to 16.10.2019 being

(14 + 31+31+30+16 =122) 122 days

Rate of interest 15%

Quantum of Interest (30,000 x 122 / 365 x 15%) 1504
Answer 3(d)

LMN & Co. in the given case providing services of arranging/facilitating/ sourcing
the supply of goods between the foreign customer and the Indian vendors which can be
classified as intermediary services as per section 2(13) of the IGST Act, 2017.

Section 2(13) of the IGST Act, 2017 defines "intermediary” to mean a broker, an
agent or any other person, by whatever name called, who arranges or facilitates the
supply of goods or services or both, or securities, between two or more persons, but
does not include a person who supplies such goods or services or both or securities on
his own account.

The Place of Supply (POS) is to be determined as per section 13 of the IGST Act,
2017 where the location of the supplier of services or the location of the recipient of
service is located outside India. Since, in the given case, the recipients of the supply
are located outside India, in Sweden, the provisions of supply of intermediary services
will be determined in terms of section 13 of the IGST Act, 2017.

The Place of Supply in case of intermediary services as per section 13(8)(b) of the
IGST Act, 2017 is the location of the supplier i.e., the location of LMN & Co. which is in
Kochi, Kerala in India.

As per section 2(6) of the IGST Act, 2017, export of services means inter alia, the
supply of any service when the place of supply is outside India.

Since, in the given case, Place of Supply (POS) as per section 13(8)(b) of IGST
Act, 2017 is in Kochi, Kerala in India, the transaction does not tantamount to export of
service by LMN & Co.
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Answer 3(e)
Computation of GST Liability of ANC & Co.
for the period 01-04-2019 to 30-09-2019
Particulars Amount (Rs.)
GST on outward supply (Note — 1) 4,32,000
Total GST liability 4,32,000
Less: ITC as being available (Note — 2) 2,70,000
Balance GST liability 1,62,000

Note 1: Computation of GST on outward supply

Particulars Value (Rs.) GST @ 12%
Intra-State supplies of product “Hot” 25,00,000 3,00,000
Add: Intra-State supplies of product “Cold”

(GST payable by the recipient under reverse charge) 4,00,000 Nil
Add : Export of product “Hot” [assuming the export

is made on payment of IGST]” 11,00,000 1,32,000
Total 40,00,000 4,32,000

Note 2: Computation of ITC

Particulars Amount
(Rs.)

GST on inward supply (25,00,000 x 12%) 3,00,000

Total ITC as per Electronic Credit Ledger 3,00,000

Less : Credit for common inputs relating to the supply of
‘cold’ where RCM is applied

[Exempt turnover : 4,00,000; total turnover Rs. 40,00,000
being 3,00,000 x 4/40]

30,000

ITC available (Assumed that all necessary conditions are
complied with) 2,70,000
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Alternate Answer 3(e)

Computation of GST Liability of ANC & Co.
for the period 01-04-2019 to 30-09-2019

Particulars Amount (Rs.)
GST on o outward supply (Note — 1) 3,00,000
Total GST liability 3,00,000
Less: ITC as being available (Note — 2) 2,70,000
Balance GST liability 30,000

Note 1: Computation of GST on outward supply

Particulars Value (Rs.) GST @ 12%
Intra-State supplies of product “Hot” 25,00,000 3,00,000
Add: Intra-State supplies of product “Cold”

(GST payable by the recipient under reverse charge) 4,00,000 Nil
Add: Export of product “Hot” [Zero Rated] 11,00,000 Nil
Total 40,00,000 3,00,000

Note 2: Computation of ITC

Particulars Amount
(Rs.)

GST on inward supply (25,00,000 x 12%) 3,00,000

Total ITC as per Electronic Credit Ledger 3,00,000

Less : Credit for common inputs relating to the supply of
‘cold’ where RCM is applied

[Exempt turnover : 4,00,000; total turnover Rs. 40,00,000

being 3,00,000 x 4/40]

30,000
ITC available (Assumed that all necessary conditions are
complied with) 2,70,000

(Attempt all parts of either Q.No.4 or Q. No. 4A)
Question 4

(a) Explain and state in brief the provisions of CGST Act, 2017 relating to all those
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situations when the authority can confiscate the goods or the conveyance for
levy of penalty. (5 marks)

(b) (i) State in brief as per provisions of the CGST Act, 2017, a composition dealer/
supplier how should raise GST bill/invoice for the supply of goods. Explain
also what should be prominently stated on such invoice. Specify and state
the rates of tax applicable to a dealer opting for composition scheme.

(3 marks)

(i) State the circumstances and the manner in which a summary assessment
order passed by the proper officer under the CGST Act, 2017 can be ordered
to be withdrawn. (2 marks)

(c¢) PQR Ltd., registered in the State of Karnataka, manufacturers of heavy duty
machinery supplied on 10th March, 2020 Milling Machinery to JKS Ltd. for their
Rice Mill set up at Chennai. Tax invoice was raised by the supplierimmediately
after supply on 10-03-2020. The details/particulars relating to the rice mill
machinery so supplied by PQR Ltd. are as under :

Particulars Amount (?)
Basic price of the Machinery 50,00,000
Installation of the Machine, costs are to be met by the buyer 1,20,000

Extended warranty taken by the buyer for the machinery

from the suppliers 1,00,000
Cash discount as per invoice, but to be allowed only where 2% of the
payment is made in 15 days of supply basic price

JKS Ltd. made the payment of the machinery on 04-04-2020 and hence was
denied for cash discount by PQR Ltd. All values/amounts given above are
exclusive of the amount of GST. Applicable rates under GST are to be taken as
SGST 9%, CGST 9% and IGST 18%.

Compuite the transaction value and the amount of GST liability. Adduce suitable
working notes for the treatment of each item given while working out the amount
of transaction value of the machinery. (5 marks)

OR (Alternate question to Q. No. 4)
Question 4A

(i) Modern Art & Printers Pvt. Ltd., was incorporated on 12th January, 2020, having
main object of the business of supply of books, pamphlets, brochures, envelopes,
annual reports, leaflets, cartons, boxes etc. These would be printed with design,
logo, name, address or other contents supplied by the recipient of such goods/
materials as per their orders and requirements.

Modern Art & Printers Pvt. Ltd. is desirous of knowing in the context of the
provisions under the CGST Act, 2017 whether these would constitute supply of
goods and/or supply of services falling under heading 9989 of the scheme of
classification of services annexed to Notification No. 11/2017-CT(R) issued
under CGST Act, 2017 and/or falling under Chapter—48 or 49 of the First Schedule
to the Customers Tariff Act, 1975. You are required to give suitable advice in



PP—-ATLP-December 2020 18

(i)

(iii)

the context of provisions contained under the Act, to Modern Art & Printers Pvt
Ltd. (5 marks)

(a) Madhu Sudan, a resident individual of Jaipur, Rajasthan and not registered
under GST law, has engaged Events and Events Pvt Ltd, event managers,
having their registered office as per GST law at Mumbai, Maharashtra, to
organise the wedding function of his daughter in a palace located in
Ahmedabad, Gujarat. Determine the place of service (POS) for this event
by giving in brief the provisions of CGST Act, 2017. Will your answer be
different, if the function is to take place at Colombo, Sri Lanka. (3 marks)

(b) Sanczari Electronics of Delhi has supplied a laptop (worth ¥59,000) along
with a laptop bag (worth ¥1,000) in total for 360,000 (excluding GST) to
Pankaj in Jaipur. Determine the GST liability on the sale made by Sanzari
Electronics by taking the following applicable rates under GST :

Item SGST CGST IGST
Laptop 9% 9% 18%
Laptop bag 6% 6% 12% (2 marks)

Capital Forex Private Limited, registered in Delhi, is engaged in the business as
an authorized money changer and has opted to charge for the service so provided
as per Rule 32(2)(b) of the CGST Rules, 2017.

It has undertaken the following transactions of purchase and sale of foreign
currency on 11-03-2020 :

(i) USD 1,400 purchased from Nagesh at the rate of 370 per USD. RBI reference
rate on the day of transaction was 3¥70.20 per USD.

(i) USD 2,500 sold to Mohan at the rate of 369.50 per USD. RBI reference rate
for the day of transaction was not available.

Explain in brief Rule 32(2)(b) of the CGST Rules, 2017 applicable as to valuation
of supply in case of money changer service and also compute the value of
taxable supply for both the above transactions. (5 marks)

Answer 4(a)

The authority under section 130 of CGST Act, 2017 can confiscate the goods or the
conveyances for levy of penalty, if any person:

supplies or receives any goods in contravention of any of the provisions of this
Act or the rules made there under with intent to evade payment of tax; or

does not account for any goods on which he is liable to pay tax under this Act;
or

supplies any goods liable to tax under this Act without having applied for
registration; or

contravenes any of the provisions of this Act or the rules made there under with
intent to evade payment of tax; or

uses any conveyance as a means of transport for carriage of goods in
contravention of the provisions of this Act or the rules made there under unless
the owner of the conveyance proves that it was so used without the knowledge
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or connivance of the owner himself, his agent, any, and the person in charge of
the conveyance.

In such circumstances, all such goods or conveyances shall be liable to confiscation
and the person shall be liable to penalty under section 122 of the CGST Act, 2017.

Answer 4(b)(i)

A composition supplier/dealer cannot issue a tax invoice as per provision of CGST
Act, 2017 because a composition dealer cannot charge tax from their customers or from
the persons to whom supplies have been made. Composition dealer is required to pay tax
from his own and therefore, cannot issue a tax invoice but has to issue a Bill of Supply.

The dealer is required to mention "Composition taxable person, not eligible to
collect tax on supplies” at the top of the Bill of Supply.

Rates applicable under Composition levy Scheme

Type of business/service SGST CGST
Manufacturers and traders (goods) 0.5% 0.5%
Restaurants not serving alcohol 2.5% 2.5%
Other service providers 3% 3%

Answer 4(b)(ii)
Section 64(2) of the CGST Act, 2017

A taxable person against whom a summary assessment order has been passed can
apply for its withdrawal to the jurisdictional Additional/Joint Commissioner within thirty
days of the date of receipt of the order.

If the said officer finds that the order is erroneous, he can withdraw it and direct the
proper officer to carry out determination of tax liability in terms of sections 73 or 74 of
CGST Act, 2017. Additional/Joint Commissioner can follow a similar course of action on
his own motion, if he finds the summary assessment to be erroneous.

Answer 4(c)
Computation of Transaction value in case of supply of
Milling Machinery by PQR Ltd.

Particulars Amount (Rs.)
Basic price of the machinery 50,00,000
Add: Extended warranty charges (Working Note — 2) 1,00,000
Installation costs (Working Note — 3) 1,20,000
52,20,000
Less: Cash discount at 2% of price (Working Note — 4) (1,00,000)
Transaction value of the Machine supplied 51,20,000

IGST at 18% on Rs. 51,20,000 9,21,600
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Working Notes:

1. Asper Section 10(1)(d) of the IGST Act, 2017, the place of supply of the machine
is the place of installation of the machinery, which is Chennai, in Tamil Nadu.
The location of the PQR Ltd. is in Karnataka. Thus, it will be an Inter-State
supply and hence IGST is payable.

2. Extended warranty charges are includible since transaction value includes all
items, except those which are specifically excluded.

3. Installation of machine is ancillary to the principal supply of machine, thus it is
a case of composite supply in terms of Section 2(30) CGST Act, 2017 and
therefore the value of installation is liable to be added in the value of machine
and charged to tax accordingly.

4. “Cash discount offered at the time of original supply in the invoice is to be
deducted” as the supplier is right in assuming that the payment shall be made
by the recipient within 15 days. However, once the recipient fails to make payment
within 15 days, the supplier is required to issue a debit note towards the value of
discount along with GST.

Answer 4A(i)

Supply of books, pamphlets, brochures, envelopes, annual reports, leaflets, cartons,
boxes, etc. which are being printed with logo, design, name, address or other contents
supplied by the recipient of such printed goods, are in the nature of composite supplies
and the issue relating to whether such supplies constitute supply of goods or services
under GST is to be determined on the basis of what constitutes the principal supply in
such goods.

Principal supply has been defined in section 2(90) of the CGST Act, 2017 as supply
of goods or services which constitutes the predominant element of a composite supply
and to which any other supply forming part of that composite supply is ancillary.

The issue in hand had been clarified by the Government vide Circular No. 11/11/
2017-GST dated 20.10.2017.

In the case of printing of books, pamphlets, brochures, annual reports, and the like,
where only content is supplied to the publisher by the person who owns the usage rights
to the intangible inputs while the physical inputs including paper used for printing belongs
to the printer. Supply of printing (of which the content supplied by the recipient of supply)
is the principal supply and therefore such supplies would constitute supply of service
falling under heading 9989 of the scheme of classification of services under GST.

In case of supply of printed envelopes, letter cards, printed boxes, tissues, napkins,
wall paper etc. printed with design, logo etc. supplied by the recipient of goods made
using physical inputs including paper belonging to the printer, fall under Chapter 48 or 49
of the Customs Tariff Act, 1975. The predominant supply is that of goods and the supply
of printing and the contents for printing (though supplied by the recipient of supply) is
ancillary to the principal supply of goods.

Therefore such supplies would constitute supply of goods falling under respective
headings of Chapter 48 or 49 of the Customs Tariff Act, 1975.

Modern Art & Printers Pvt. Ltd. is therefore advised to act accordingly by taking the
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supply of printing of various products as a supply under GST and to tax the same on the
basis of Composite Supply.

Answer 4A(ii)(a)

As per section 12(7)(a)(ii) of IGST Act, 2017, when service by way of organization of
an event is provided to an unregistered person, the Place of Supply (POS) is the location
where the event is actually being held and if the event is held outside India, than the
place of supply is the location of recipient of the services.

i) Since, in the given case, the service recipient Madhu Sudan is an unregistered
person and event is being held in Ahmedabad, India, therefore Place of Supply
(POS) is the location where the event is actually held i.e., Ahmedabad, Gujarat.

i) However, if the wedding is to take place outside India in Colombo, Sri Lanka,
the place of supply will be Jaipur, Rajasthan i.e. the location of the recipient of
services.

Answer 4A(ii)(b)

Supply of laptop bag is ancillary to the supply of laptop and are naturally bundled.
Both such supplies qualify to be a Composite Supply with supply of laptop as a principal
supply. Thus, in terms of Section 8(a) of the CGST Act, 2017, the tax rate as applicable
to laptop shall remain applicable to laptop bag as well.

Being an interstate supply, tax under IGST @ 18% will be charged for this supply
being the rate of principal supply of laptop. Thus the tax under IGST payable be 18% of
Rs 60,000 = Rs. 10,800.

Answer 4A(iii)
Determination of value under CGST Rules, 2017

Capital Forex Pvt. Ltd. doing the business as Authorized Money Changers require
to value for the services so provided under any of sub-rule (a) or (b) of Rule 32(2) of the
CGST Rules, 2017. Capital Forex Pvt. Ltd. as given in the question has opted to value
the services as per Rule 32(2)(b), which is explained hereunder:-

S. No. Currency Exchanged  Value of Supply

1. Up-to Rs. 1,00,000 1% of the gross amount of currency exchanged
OR
amount of Rs. 250 whichever is higher
2. Exceeding Rs. 1,00,000 Rs. 1000 + 0.50% of the (gross amount of currency
and up-to Rs. 10,00,000 exchanged above Rs. 1,00,000)
3. Exceeding Rs.10,00,000 Rs. 5,500 + 0.1% of the (gross amount of currency
exchanged above Rs. 10,00,000)
OR

the amount of Rs. 60,000 whichever is lower
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Thus, the value of supply in the given cases would be computed as under:

)

Gross amount of currency exchanged = Rs. 70 x 1,400 = Rs. 98,000.

Gross amount of currency exchanged is less than Rs. 1,00,000, value of supply
is 1% of the gross amount of currency exchanged i.e. 1% of Rs. 98,000 or Rs.
250, whichever is higher = Rs.980

Gross amount of currency exchanged = Rs. 69.50 x 2,500 = Rs. 1,73,750.
Since the gross amount of currency exchanged exceeds Rs. 1,00,000 but is
less than Rs. 10,00,000, value of supply is Rs. 1,000 +0.50% of (Rs. 1,73,750
- Rs. 1,00,000) = Rs. 1,369

Question 5

@

®)

()

@

(2

Kamdhuda Enterprises, a partnership firm applied for registration under the GST
law and obtained the same on 10th January, 2020. Partners of the firm to keep
the rates confidential for the goods sold want to show in the GST invoices to be
raised consolidated amount which is inclusive of the amount of the GST for the
concerned product sold. Advise the firm, whether this will be in accordance with
the CGST Act, 2017 and can they do so. (3 marks)

Chitra of Udaipur, a registered person under GST law in the state of Rajasthan
as per regular scheme, furnishes the following particulars of the Intra-State
supplies/transactions (exclusive of GST) entered into during the month of January,
2020:

SI. No. Particulars of Item Amount (?)

1. Sale of Plastic Jewellery 6,20,000

2 Sale of Electronic Tab (like I-pad) 4,20,000

3. Sale of Dried Dates 5,40,000

4. Sale of Chemical Fertilizers 5,80,000
Ascertain the GST liability of Chitra for the month of January, 2020 by taking
the applicable rate as SGST 6% and CGST 6%. (3 marks)

Ashoka Enterprises, registered under GST law in the State of Rajasthan paying
taxes as contained in section 9 of CGST Act, 2017. They asked their tax manager
to pay taxes on quarterly basis. However, the tax manager advised to pay taxes
on monthly basis. You are consulted to examine the rival contention and the
validity of the view of tax manager of paying taxes on monthly basis and also to
state how such taxes and the tax for the month of March are to be paid.

(3 marks)

SAM Ltd. has two manufacturing units located in Maharashtra. One unit located
in Nashik is engaged in manufacturing of fabrics and another unit located in
Nagpur is engaged in manufacturing of grey cloth. They do not want to have
separate registrations for both the units under the GST law. Explain as per
provisions of CGST Act, 2017 whether separate registrations are to be taken for
the two units when both are located in the same state. (38 marks)

CBZ Ltd. manufacturer of garments during the month of March, 2020 had exported
the following brands/products to the customer in Germany :
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Product FOB value of goods Market Price of goods  Rate of Duty
Exported Amount (})  exported Amount (3) Drawback

A 4,30,000 3,50,000 30% of FOB
B 6,00,000 7,00,000 3.50% of FOB
C 3,00,000 3,50,000 1.50% of FOB

You are required to work out the amount of duty drawback as admissible as per
section 75 of the Customs Act, 1962 in each of the aforesaid cases of exported
goods keeping in consideration the following information:

(i) Imported value of Product—B is ¥8,00,000
(i) Product—C is manufactured out of duty free inputs. (38 marks)

Answer 5(a)

Rule 46 of the CGST Rules, inter alia, postulates that tax invoice to be issued by
the registered person shall contain the following particulars:

Taxable value of supply of goods or services or both;
Rate of tax (Central tax, State tax, Integrated tax, Union territory tax or cess)

Amount of tax charged in respect of taxable goods or services (Central tax,
State tax, Integrated tax, Union territory tax or cess)

Therefore, the supplier is bound to mention the above listed details separately in the
tax invoice to be issued for the product sold.

The proposed action of showing consolidated amounts in the tax invoices as
contended by the partners of Kamdhuda Enterprises is incorrect and is not tenable in
law under the CGST Act, 2017.

Answer 5(b)

Computation of GST Liability of Chitra

Sl. No. Particulars of Iltems Amount (Rs.)

1

Sale of Plastic Jewellery

(Note)* 6,20,000
2 Sale of Electronic Tabs 4,20,000
3 Sale of Dried dates 5,40,000
4 Sale of Chemical Fertilizers 5,80,000
Total value of taxable Supplies 21,60,000
SGST at 6% 1,29,600
CGST at 6% 1,29,600
*Note — Plastic Jewellery are charged @ (6%+6%) since the question has assumed tax

rate @ (6%+6%) for all taxable supplies.
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First Alternate Answer 5(b)

COMPUTATION OF GST LIABILITY OF CHITRA

Sl. No. Particulars of Items Amount (Rs.)
1 Sale of Plastic Jewellery

(Note)* Nil
2 Sale of Electronic Tabs 4,20,000
3 Sale of Dried dates 5,40,000
4 Sale of Chemical Fertilizers 5,80,000
Total value of taxable Supplies 15,40,000
SGST at 6% 92,400
CGST at 6% 92,400

*Note — If Plastic Jewellery is assumed as Plastic Bangles then rate of tax is Nil as
Plastic Bangles are exempted under GST, Act, 2017.

Second Alternate Answer 5(b)
COMPUTATION OF GST LIABILITY OF CHITRA

Sl. No. Particulars of Iltems Amount (Rs.)
1 Sale of Plastic Jewellery

(Note)* 6,20,000
2 Sale of Electronic Tabs 4,20,000
3 Sale of Dried dates 5,40,000
4 Sale of Chemical Fertilizers 5,80,000
Total value of taxable Supplies 21,60,000
SGST (Sale of Plastic Jewellery charged @ 3% and
Other sales charged @ 6%) 1,11,000
CGST (Sale of Plastic Jewellery charged @ 3% and
Other sales charged @ 6%) 1,11,000

*Note — If Plastic Jewellery is assumed as Imitation Jewellery then the rate of tax is
(3%+3%), as Imitation Jewellery is chargeable at 3% tax under HSN 7117 of Schedule
11l to Notification No.1/2017-Central Tax (Rate) dated 28.6.2017 as amended.

Answer 5(c)

The advice given by tax manager is valid in law. Payment of taxes by the normal tax
payer is to be done on monthly basis by the 20th of the succeeding month as specified



25 PP-ATLP-December 2020

in section 9 of the CGST Act, 2017. Composition tax payers only required to pay tax on
quarterly basis.

Payment of taxes can be made either by Debit of :

a) Electric Cash Ledger; or

b) Electronic Credit Ledger.

Payment of taxes for the month of March shall be paid by the 20th of April.
Answer 5(d)

As per section 25(2) of CGST Act, 2017 as amended w.e.f. 1.2.2019, a person
seeking registration for GST shall be granted single registration in each state. Where a
person has multiple business places in a state, all such business places shall be included
in the single registration with such business place given the status of a principal business
place.

However, proviso to Section 25(2) provides that a person having multiple business
places may be granted separate registration for each business place in a State or Union
territory subject to the conditions as may be prescribed.

In the present case, both the units of SAM Ltd. are located in Nashik and Nagpur in
the State of Maharashtra. In case SAM Ltd. wish to have separate registration for each
such business place, it can be granted by the authorities. Hence both the units can take
separate registration for its units located in Nashik and Nagpur.

Answer 5(e)

() As per Rule 9 of the Customs and Central Excise Duties Drawback Rules,
2017, the drawback amount or rate determined under rule 3 of the said rules
shall not exceed one third of the market price of the export product. In the
present case, duty drawback amount @ 30% of Rs. 4,30,000 = Rs. 1,29,000.
However, duty drawback is to be restricted to 1/3 of the market price of the
goods exported being 1/3 of Rs. 3,50,000 = Rs. 1,16,667.

(i) As per 1st proviso to Section 75 of the Customs Act, no drawback shall be
allowed in case the export value of goods is less than the value of imported
goods used in the manufacture or processing of export goods.

In the present case, assuming that Product B underwent manufacturing operation
in India, as the export value i.e. FOB value of the goods Rs. 6,00,000 is less
than the value of imported materials of Rs. 8,00,000 used therein, no drawback
should be granted.

Alternatively, if Product - B is imported and the same product is exported without
any manufacturing operation carried out on the same, no duty drawback is
admissible under section 75 of the Customs Act, 1962 as the said provision
envisage carrying out manufacturing or processing of imported inputs.

(iii) As per Rule 3 of the Customs and Central Excise Duties Drawback Rules,
2017, no duty drawback shall be allowed, if the said goods are produced or
manufactured, using imported materials or excisable materials in respect of
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which duties have not been paid. In case of Product C, since it is manufactured
out of duty free inputs, no duty drawback is allowed on export of Product C.

Question 6

@

®)

()

Determine by giving brief reasons the requirement and date of issue of tax
invoice under CGST Act in each of the following independent cases :

(i) Ritu Manufacturers Pvt. Ltd. of Delhi supplies goods to Prakhar Electronics,
Gurugram, Haryana. The goods were removed from its factory in Delhi on
23rd September, 2019.

(i) Katyani Security Services Ltd. has provided security services to Royal
Jewellers for their Jewellery in the exhibition (JAS-2019) organized at Jaipur
on 5th October, 2019.

(i) Sultan Industries Ltd. of Delhi entered into a contract with Prakash
Enterpreneurs of Delhi for supply of spare parts of a machine to them on
27th November, 2019. The spare parts were required to be delivered on
30th November, 2019. Sultan Industries Ltd. removed the finished spare
parts from its factory on 29th November, 2019. (2x3=6 marks)

Specify all those conditions which are to be satisfied for imposing countervailing
duty on the subsidized articles as specified in section 9 of the Customs Tariff
Act, 1962. (4 marks)

HJK Ltd. a manufacturer of Cotton Grey Fabrics having its registered office
located in Coimbatore, Tamil Nadu in the month of January, 2020 had imported
a fabric making machinery from a supplier of Italy. HJK Ltd. entered into a
contract agreement with RS Logistics Pvt. Ltd. a licensed customs broker having
its office located in Bengaluru, Karnataka, to carry out and meet all the necessary
legal formalities for getting the said machine cleared from the customs station
of Kandla Port and thereafter to deliver the same to them in Coimbatore.

HJUK Ltd. also authorised RS Logistics Pvt. Ltd. in this context under the
agreement to incur on their behalf, the various expenses in relation to clearance
of the imported machine, payment of duties and charges which shall stand to be
reimbursable to them on actuals.

RS Logistics Pvt. Ltd. after clearance of machine raised an invoice in February,
2020 on HJK Ltd. as under :

Particulars Amount (%)
Agency charges 6,40,000
Unloading of machine at Kandla port, Gujarat 50,000
Prepared and submitted Bill of Entry and customs
duty paid 5,00,000
Dock dues paid 50,000
Travelling expenses 40,000

Telephone and other expenses 12,000
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You, in this backdrop, are required by taking that the conditions specified in rule
33 of the CGST Rules, 2017 stand satisfied :

(a) to state the applicable provision of Rule -33 of the CGST Rules, 2017 and
the nature of service provided by RS Logistics Pvt. Ltd.

(b) to compute the value of taxable supply.

(c) to state your answer when RS Logistics Pvt. Ltd. had charged an amount of
¥13,00,000 as a lump sum consideration for getting the imported machine
cleared from the customs station and bringing the same to the warehouse
of HJK Ltd. in Coimbatore. (5 marks)

Answer 6(a)

(

(i)

)

As per section 31(1) of the CGST Act, 2017 a registered person supplying
taxable goods required to issue the invoice before or at the time of removal of
goods for supply to the recipient, where the supply involves movement of goods.

Ritu Manufacturers in this case, where movement of goods is between Delhi
and Gurugram is required to issue a tax invoice on or before removal of the
goods from factory i.e. on or before 23rd September, 2019.

As per section 31(2) of CGST Act, 2017 a registered person supplying taxable
services shall before or after the provision of service but within a prescribed
period of 30 days issue a tax invoice.

Katyani Security Services Ltd needs to issue a tax invoice within days of supply
of security services, i.e. on or before 4th November, 2019.

As per provisions of section 31, invoice shall be issued before or at the time of
removal of goods for supply to the recipient, where the supply involves movement
of goods.

Accordingly, the tax invoice must be issued by Sultan Industries Ltd. Delhi on
or before 29th November, 2019.

Answer 6(b)

As per Sec 9(1) of the Customs Tariff Act, 1975, the countervailing duty on
subsidized articles is imposed, if the following conditions are satisfied:

(@)

P

(¢)

—
~

S

=

Any country or territory, directly or indirectly, pays or bestows subsidy upon the
manufacture or production or exportation of any article. Such subsidy includes
subsidy on transportation of such article.

Such articles are imported into India.
The importation may/may not directly be from manufacture/ production.

The article, may be in the same condition as when exported from the country of
manufacture or production or may be changed in condition by manufacture,
production or otherwise.

As per Sec 9(3) of the Customs Tariff Act, 1975, the countervailing duty shall not be
levied unless it is determined that —

(@) the subsidy relates to export performance;
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(b) the subsidy relates to the use of domestic goods over imported goods in the
export article; or

(c) the subsidy has been conferred on a limited number of persons engaged in the
manufacture, production or export of articles.

Answer 6(c)
Pure Agent under rule 33 of the CGST Rules, 2017 means as person who:

a) enters into a contractual agreement with the recipient of supply to act as his
pure agent to incur expenditure or costs in the course of supply;

b) neither intends to hold nor holds any title to the goods or services both so
procured or supplied as pure agent of the recipient of supply;

¢) docs not use for his own interest such goods or services so procured; and

d) receives only the actual amount incurred to procure such goods or services in
addition to the amount received for supply he provides on his own account.

Service provided by RS Logistics Pvt. Ltd. to HJK Ltd. of Coimbatore is in the
nature of a “Pure Agent” for the clearance of machine from the Custom station for the
reason that the conditions specified in Rules 33 of the CGST Rules, 2017 stand fulfilled.

Therefore, the expenses incurred as pure agent shall be excluded from the value of
supply.

Hence, value of taxable supply made by RS Logistics shall not include the amount
incurred and reimbursed relating to Unloading of machine at port, Customs duty and
Dock charges as detailed below:

Particulars Amount
Agency charges 6,40,000
Travelling expenses 40,000
Telephone and other expenses 12,000
Value of taxable supply 6,92,000

Yes, answer would be different, if lump sum amount of Rs. 13,00,000 is being
charged and paid because the nature of service will not be of a pure agent and in this
case the value of taxable supply shall be Rs. 13,00,000 and GST shall be charged on
Rs. 13,00,000 and not on Rs. 6,92,000.



DRAFTING, APPEARANCES AND PLEADINGS
Time allowed : 3 hours Maximum marks : 100

NOTE: Answer ALL Questions.

Question 1
Attempt the following :
(a) Discuss in brief the pre-requisites for an arbitration agreement.
(b) Write short note on compounding of offences under SEBI Act, 1992.
(c) Write short note on “Deed Escrow”.

(d) What is the role of conveyance for the transfer of title in the property ?
(5 marks each)

Answer 1(a)

The ‘arbitration agreement’ under the Arbitration and Conciliation Act, 1996 means
an agreement by the parties to submit to arbitration all or certain disputes which have
arisen or which may arise between them in respect of defined relationship whether
contractual or not. It may be in the form of an arbitration clause in a contract or in the
form of a separate agreement. It has to be in writing. It is in writing if it is contained in a
document signed by the parties, or in an exchange of letters, telex telegrams or other
means of telecommunication “including communication through electronic means” which
provide a record of the agreement, or in an exchange of statements of claim and defence
in which the existence of agreement is alleged by one party and not denied by the other.

The important ingredient of the arbitration agreement is the consent in writing to
submit dispute to arbitration. Consent in writing implies the application of mind to the
reference of dispute to arbitration in accordance with Arbitration and Conciliation law and
the binding nature of the award made there under.

An arbitration agreement stands on the same footing as any other agreement. It is
binding upon the parties unless it is intended with fraud, undue influence etc., in which
case it can be avoided like any other agreement. An arbitration rests on mutual voluntary
agreement of the parties to submit their differences to selected persons whose
determination is to be accepted as a substitute for the judgement of a court.

Every arbitration agreement must have the following pre- requisites:
(i) adispute between parties to an agreement, requiring a settlement.
(i) its submission for a settlement to a third person. And

(i) a decision by such third person according to his own judgement based on the
facts and circumstances of the dispute, which is binding on both the parties.

Section 7 of the Arbitration and Conciliation Act, 1996 defines ‘Arbitration Agreement’.
i. Anarbitration agreement must comply with the requirements of a valid contract.

ii. An arbitration agreement must be in respect of a dispute that is arbitrable.
29
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Answer 1(b)

According to Section 24 A of the SEBI Act, 1992 permits compounding of offences
by the court where prosecution proceedings are pending. Compounding is essentially a
settlement process by which an accused pays compounding charges in lieu of undergoing
prosecution. Section 24 A reads as under:

“Notwithstanding anything contained in the Code of Criminal Procedure Code, 1973
any offence punishable with imprisonment only, or with imprisonment and also with fine,
may either before or after the institution of any proceeding, be compounded by a Securities
Appellate Tribunal (SAP) or a court before which such proceedings are pending.”

Compounding Offence can cover appropriate prosecution cases filed by SEBI before
the criminal courts. Prosecution means filing of criminal complaints before various criminal
courts by SEBI for violation of provisions of securities laws which may be lead to
imprisonment and / or fine. Compounding of offence can take place at any stage after
filing criminal complaints by SEBI.

Settlement of proceedings through compounding can be sought by any person who
is notified that a proceeding may be instituted against him/her, or any party to a proceeding
already instituted, may, at any time, propose in writing for settlement.

Important Indicative Factors considered for the purpose of compounding of offences
under the SEBI Act, 1992 are as follows —
(i) Whether violation is intentional
(i) Party’s conduct
(i) Gravity of Charge

(iv) History of non-compliance

(v) Good track record of the violator

(vi) Whether there were circumstances beyond the control of the party
(vii) Nature of violation i.e. technical / minor etc.
(vii) Consideration of the amount of investors’ harm or party’s gain

(ix) Processes which have been introduced since the violation to minimize future
violations;

(x) Compliance schedule proposed by the violator
(xi) Economic benefits accruing to a party from delayed or avoided compliance.

(xii) Conditions where necessary to deter future non- compliance by the same or
another party.

(xiii) Satisfaction of claim of investors regarding payment of money due to them or
delivery of securities to them

(xiv) Compliance of the civil enforcement action by the accused

(xv) Party has undergone any other regulatory enforcement action for the same
violation;

(xvi) Any other factors necessary in the facts & circumstances of the case.
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Where compounding is proposed by a party, such application may be made to the
court and a copy can be addressed to the “Division of Prosecution, Enforcement
Department” at SEBI's Mumbai address. So far as process of compounding of offences
is concerned, any party who wishes to compound an offence shall file an appropriate
application before the court where complaint is pending with a copy addressed to the
Prosecution Division, Enforcement Department of SEBI's Mumbai office which will forward
the application to be placed before the High Powered Committee.

Answer 1(c)

A deed signed by one party will be delivered to another as an “escrow” foritis not a
perfect deed. “Escrow” means a simple writing not to become the deed of expressed to
be bound thereby, until some conditions should have been performed.

A grantor may effectively deliver a deed in the future by an escrow. An escrow is a
deed given to third party, called an “escrow agent”, to hold and then deliver to the grantee
when specified conditions are met.

The parties may close a real estate sale by using an escrow agent. The grantor can
give the deed to the escrow agent with instructions to deliver the deed to the grantee
when the grantee delivers the purchase price to the escrow agent.

Likewise, the grantee can deliver payment to the escrow agent with instructions to
give it to the grantor when the grantor gives the deed to the agent and the rest of the
contract conditions are fulfilled, such as getting an acceptable title insurance policy.

The escrow agent also may manage the closing in other ways, like allocating expenses
and recording documents.

When a deed is delivered by escrow, it conveys title when the escrow conditions are
met. The parties may give the written instructions to the escrow agent detailing the
conditions, or they may simply instruct the escrow agent to close the escrow when the
conditions of the parties’ purchase agreement are met.

Answer 1(d)

Conveyancing is an art of drafting of deeds and documents whereby land or interest
inland i.e. immovable property is transferred by one person to another.

Mitra’s Legal and Commercial Dictionary defines “Conveyance” as the action of
conveyancing, a means or way of conveyancing, an instrument by which title to property
is transferred, a means of transport, vehicle.

According to Clause 10 of Section 2 of the Indian Stamp Act, 1899, “Conveyance
includes a conveyance on sale and every instrument by which property, whether movable
orimmovable, is transferred inter vivos and which is not otherwise specifically provided
by Schedule | of the Act.” The term ‘Conveyance’ as such refers to the act of transferring
property from one party to another.

Whereas, Section 5 of Transfer of Property Act, 1882 makes use of the word
“Conveyance” in the wider sense. Section 5 of Transfer of Property Act, 1882 defines
“transfer of property” as an act which a living person conveys property, in present or in
future, to one or more other living persons, or to himself, and one or more other living
persons and “to transfer of property” is to perform such act.



PP—DAP-December 2020 32

Thus, conveyance is an act of conveyancing or transferring any property whether movable
or immovable from one person to another permitted by customs, conventions and law
within the legal structure of the country. Hence, conveyance is an act of by which movable
or immovable property is transferred by way of sale, lease, gift, exchange, will or
bequeathment.

Attempt all parts of either Q. No. 2 or Q. No. 2A

Question 2

Explain the following :

(a) A sub-lease is an absolute assignment.

(b) Consideration Clause.

(c) Indenture.

(d) Caveat petition. (4 marks each)

Or (Alternate Quesiton to Q. No. 2)

Question 2A

Attempt the following :

(i) Draft a Petition for grant of probate of a Will.

(i) Write a short note on Deed Poll.

(i) Draft an application for setting aside ex-parte decree.

(iv) “Goodwill of a business is an intangible asset.” Explain. (4 marks each)
Answer 2(a)

A sub-lease is a demise by a lessee for lessor term than he himself has. Every
lessee, however short his term may be, make a sub-lease unless he is refrained by the
contract of the tenancy from subletting. If the demise is for the whole term or for a period
beyond the term, it amounts to assignment. If the lessee divests himself he becomes a
stranger to the demised property and he has no right to have possession delivered up to
him. Itis true that a covenant against subletting will restrain the assignment, but a mere
covenant against subletting does not prohibit underletting a part of the premises. As long
as the lessee remains in possession he may permit another person to use the demised
premises without committing a breach of covenant, namely not to assign, underlet or
part with the possession of the demised premises.

The Privy Council pointed out in Hunsrai v. Bejoylal Seal, (1930) 57 Cal 1176, thatin
India a sub-lease is not an absolute assignment and it was further held in Akshoy Kumar
v. Akman Molla, (1915) 19 CWN 1197, that there is no privity of estate as between the
lessor and the sub-lessee, who does not step into the shoes of the lessee. A sub-lease
is not prejudiced by the surrender of the head lease (Section 115 of Transfer of Property
Act) but the position is different in the case of forfeiture which annuls all sub-leases
except in case of fraud as between the lessor and lessee. A sub-lessee is entitled to
relief against forfeiture under Section 114 of the Transfer of Property Act, 1882, which is
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applicable only in the case of non-payment of rent. No relief is open to the sub-lease in
case of transfer of breach of covenant in restraint of transfer.

Answer 2(b)

A Consideration Clause specifies the value given in return for a bargain. Consideration
is very important in a document and must be expressed. In the absence of mention of
consideration the evidentiary value of document is reduced that the document may not
be adequately stamped and would attract penalty under the Indian Stamp Act, 1899.

Consideration is required for each party benefiting from, and bound by a contract. In
most agreements, the consideration is the bargain or exchange:- an exchange of service
for salary and benefits, an exchange of property for instalments payments, or transfer of
property rights for cash. In some cases, especially where a party gives up some right or
interest, the consideration is expressly stated as an acknowledgement of the receipt of
value.

Thus, enforcing any legal contract requires it to have an element of consideration
included in it and thereby consideration clause in these documents has its own
significance.

Answer 2(c)

Indentures are those deeds in which there are two or more parties. It refers to a legal
and binding agreement, contract, or document between two or more parties. The term
‘indenture’ comes from the Medieval English — “Itis a legal contract written in duplicate
on the same sheet, with the copies separated by cutting along a jagged line so that the
teeth of the two parts could later be refitted to confirm authenticity. Each party to the
deed would then retain a part. When the agreement was made before a court of law a
tripartite indenture was made, with the third piece kept at the court. The term is used for
any kind of deed executed by more than one party, in contrast to a deed poll which is
made by one individual. In the case of bonds, the indenture shows the pledge, promises,
representations and covenants of the issuing party.

Answer 2(d)

“Caveat” is a Latin term which means, “let a person beware” originated in the mid of
16thCentury. In law, it may be understood as a notice, especially in probate, that certain
actions may not be taken without informing the person who gave the notice. It may
simply be understood as a warning. In the Civil Procedure code of 1908, it was inserted
under Section 148 A by the recommendations of the Law Commission of India’s 54thReport
and was inserted by the CPC (Amendment) Act 104 of 1976.

Thus, Caveat Petition as such is a precautionary measure by a person who holds a
strong fear that a case against him is going to be filed in the court of law.

Before the National Company Law Tribunal
(Caveat No. of 2020)
Memorandum of Caveat must contain the following particulars :

1. Set out the Court where the Caveat Petition is to be filed.
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2. Set out details of the order against which appeal or application or petition is
expected.

3. Address for the service on the caveator. And Address for service on the counsel
for the caveator.

4. Specify the authority who passed the order with reference number & date (enclose
copy of order appealedagainst).

5. Set out the details of expected Appellant(s) / Petitioner(s) / Applicant(s) / with
Address.

6. Prayer — It should be in terms that let no orders be passed in the appeal
expected to be filedor in any petition or application or interlocutory application
that may be preferred by the expected Appellant / Petitioner / Applicant without
service of notice on the caveator.

The caveator undertakes to accept service of appeal or petition or application and
appear before this Tribunal on the date and time at which the appeal / petition / application
is moves by expected appeallant / petitioner / applicant.

Dated at Day of (Month)

Counsel for Caveator
Caveator
Verification

The caveator above named state and verify that the contents of this caveat lodged are
true and correct.

Verified at New Delhi on this dayof......... 2020
Caveator
Answer 2A(i)
Petition for grant of probate of a Will
(Under section 276 of the Indian Succession Act 1925)
In the Court of the District Judge/District Delegate at.................. Act 39 of 1925

Case (Or. Misc. Judicial Case) No. ............ of 20.......
A.B. son of C.D. (State here description and address)
...................... Petitioner.

In the matter of grant of a probate of the Will of E.F., deceased, under section. 276 of
the Indian Succession Act, 1925. The above-named petitioner states as follows:

1. That E.F., since deceased of ............... PS. . Dist............. died at
his residence at..................... (o]0 FOUUUUUUTTOR (date of death) and the writing
annexed, in sealed cover, is his last Will, duly executed by the deceased
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2. Thatthe petitioner was named as the executor in the said will.

3. That the amount of assets which is likely to come to the petitioner’s hand is
estimated at Rs................ as described in Schedule ‘A’ below (when necessary
— and the amount of debts are shown in Schedule ‘B’ below).

4. Thatthe said deceased left behind the following relations, besides the petitioner:

(i) G Sonof ............... (State residence) Brother
(i) H......... widow of of the deceased. (State residence) Widow
(i) M........... Daughter of (State residence) Daughter
5. That at the time of his death the deceased had his fixed abode at............ (orthe

deceased had his immovable properties at village — P.S. — Dist.-) within the
jurisdiction of this court.

6. That to the best of the petitioner’s belief no application has been made to any
other court for a probate of the said Will (see section 279 of the Indian Succession
Act, 1925).

7. That the petitioner has paid off Estate Duty on the estate of E.F. — deceased.

The petitioner, therefore, prays that the court may be pleased to grant to the petitioner
probate of the said Will of the deceased.

Verification

[, (A.B.), the petitioner in the above petition, declare that statements made in paras
1to 7 hereinabove are true to my knowledge and belief and | sign this verification this the
...................... day of ............ 20....... at the Bar Library, ....................... .(place) (see

Sign A.B.

] T, one of the witnesses to the last Will of E.F. deceased, declare
that | was present and saw the said testator affixing his signature in the said Will. (See
section 281 of the Indian Succession Act, 1925).

Sign A.B.
Schedule ‘A’
(State here assets likely to come to the hand of the executor).

Schedule ‘B’
(State here liabilities, debts, if any — where necessary).

Answer 2A(ii)

A deed between two or more parties where as many copies are made as there are
parties, so that each may be in possession of a copy. This arrangement is known as
deed pool. In other words A deed poll isalegal document binding only to a single person
or several persons acting jointly to express an active intention.
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A deed made and executed by a single party e.g. power of attorney, is called a deed poll,
because in olden times, it was polled or cut level at the top. It had a polled or clean cut
edge. Itis generally used for the purpose of granting powers of attorney and for exercising
powers of appointment or setting out an arbitrator's award. Itis drawn in first person
usually.

Answer 2A(iii)
APPLICATION FOR SETTING ASIDE EXPARTE DECREE
BEFORE THEHON'BLE COURT OF ........cciniiiiiieeerae e

SuitNo. ..o, 12020
AB S 0. e e
RIO
Plaintiff
Versus
(07 IS L o TP
RIO
Defendant

The Defendant/Applicant respectfully states as follows:

1. Thatthe applicant was one of the defendants in the above case and an ex parte
decree has been passed against him on January 21, 2020.

2. Thathe was prevented by the reasons disclosed in the annexed affidavit, which
he claims were sufficient, from appearing when the suit was called on for hearing.

The applicant prays that ex parte decree passed against him on January 21, 2020 be
set aside.

(Signature of the Applicant)
AB

Place:

Date:
Advocate for the Applicant

Affidavit in support of the above application

1. I make oath and say that | had to join a marriage ceremony of my sister’s son on
January 22, 2020, at Jabalpur, and therefore | left my village on January 18, 2020
and retumed from it on January 30, 2020.

2. | make oath and say that, on January 16, 2020, | had given my papers to Sri
Chaman Lal, Advocate, and had instructed him to file the Vakalathama and
written statement on my behalf on January 21, 2020, the date fixed for issues.
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3. laminformed by Sri Chaman Lal, Advocate, and | verily believe it to be true, that,
on January 21, 2020, when the case was called on, Sri Chaman Lal was engaged
in a Sessions case, before the Additional Judge at Kanpur.

4. |aminformed by Sri Chaman Lal, and, verily believe it to be true, that when Sri
Chaman Lal came to the court a few minutes later, he found the case had been
decreed exparte.

(Signature)

Applicant
Answer 2A(iv)

Goodwill is an intangible asset. Itis easy to describe but difficult to define. It represents
the value to a business attaching to all the factors, internal and external, which enable it
to earn a differential return of profit on the capital employed; that is, a better return than
that which arises in other comparable businesses, having regard to the nature, size,
location and risk inherent in such a business, and which is capable of being enjoyed by
a successor.

Goodwill has been variously defined by different commercial pundits. Some definitions
are: “The goodwill of a business is the advantage, whatever it may be, which a person
gets by continuing to carry on, and being entitled to represent to the outside world that
he is carrying on a business, which has been carried on for some time previously.”

Wharton’s Law lexicon defines goodwill as the advantage or benefit which is required
by a business, beyond mere value of the capital stock, funds or property employed
therein, in consequence of the general public patronage and encouragement which it
receives from constant or habitual customers.

Supreme Court of India in Khushall Khengar Shah v. Khorshedbanu, AIR 1970 SC
1147, had opined goodwill of a business as an intangible asset being the whole advantage
of the reputation and connections formed with the customers together with the
circumstances which make the connections durable. It is that component of the total
value of the undertaking which is attributable to the ability of the concern to earn profits
over a course of years because of its reputation, location and other features.

Attempt all parts of either Q. No. 3 or Q. No. 3A
Question 3
Attempt the following :

(a) Discuss the Signature and Attestation Clause.
(b) Write down the mode of transfer of Actionable Claim.
(c) Write down the distinction between Conveyance and Contract.

(d) Write down the conditions under which you will suggest a company to bring a
suit for Specific Performance. (4 marks each)

Or (Alternate Question to Q. No. 3)
Question 3A

() What is the difference between a ‘Firm’ and ‘One Person Company’.
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(i) Distinguish between Sale and Hire Purchase.
(i) How Patents are assigned ? Explain.
(iv) Distinguish between Partnership and LLP. (4 marks each)

Answer 3(a)

After attestation clause, signatures of the executants of the documents and their
witnesses attesting their signatures follow. If the executant is not competent enough to
contract or is juristic person, deed must be signed by the person competent to contract
on its behalf. For example, if the deed is executed by the company or cooperative society
then the person authorised in this behalf by and under the articles of association or rules
and regulations or by resolution as the case may be should sign the document and seal
of the company/society should be so affixed, thereto by mentioning the same.

In India, the Deed of Transfer is not required to be signed by the transferee even
though the transferee is mentioned as party in the document. All conditions and covenants
are binding upon him without his executing the conveyance, if he consents to it by
entering into the lease granted under the conveyance. However, in case the deed contains
any special covenant by the transferee or any reservation is made by the transferee then
it is always proper to have the deed signed by the transferee also.

Attestation is necessary in the case of some transfers, for example, mortgage, gift,
sale, and revocation of Will. In other cases, though it is not necessary, it is always safe
to have the signatures of the executant attested. Attestation should be done by at least
two witnesses who should have seen the executant signing the deed or should have
received from the executant personal acknowledgement to his signatures. It is not
necessary that both the witnesses should have been present at the same time. There is
no particular form of attestation but it should appear clearly that witnesses intended to
sign is attesting the witnesses. General practice followed in India is that the deed is
signed at the end of the document on the right side and attesting witnesses may sign on
the left side. If both the parties sign in the same line then the transferor may sign on the
right and the transferee on the left and witnesses may sign below the signatures.

Answer 3(b)

Section 130 of the Transfer of Property Act, 1882 lays down the mode of transfer of
actionable claim:

1. The tra