Relevant for December 2019 Session Onwards
.

STUDY MATERIAL

PROFESSIONAL PROGRAMME

CORPORATE RESTRUCTURING, INSOLVENCY,
LIQUIDATION & WINDING-UP

MODULE 2
PAPER 5

"}s THE INSTITUTE OF ]
Company Secretaries of India

VR I Qe T

IN PURSUIT OF PROFESSIONAL EXCELLENCE
Statutory body under an Act of Parliament
(Under the jurisdiction of Ministry of Corporate Affairs)

ICSI House, 22, Institutional Area, Lodi Road, New Delhi 110 003
tel 011-4534 1000, 4150 4444 fax +91-11-2462 6727
email info@icsi.edu website www.icsi.edu


http://www.icsi.edu/

© THE INSTITUTE OF COMPANY SECRETARIES OF INDIA

TIMING OF HEADQUARTERS
Monday to Friday
Office Timings —9.00 A.M. to 5.30 P.M.

Public Dealing Timings
Without financial transactions — 9.30 A.M. to 5.00 P.M.
With financial transactions — 9.30 A.M. to 4.00 P.M.

Phones

45341000

Fax

011-24626727

Website

www.icsi.edu

E-mail

info@icsi.edu

Laser Typesetting by AArushi Graphics, Prashant Vihar, New Delhi
Printed at M. P. Printers/June 2019

(i)



|
PROFESSIONAL PROGRAMME

CORPORATE RESTRUCTURING, INSOLVENCY, LIQUIDATION & WINDING-UP

Corporate restructuring is a collective term for a variety of different business transactions. Mergers,
amalgamations, acquisitions, compromises, arrangement or reconstruction are all different forms of
corporate restructuring exercises in the corporate world. Corporate restructuring might result in changes like
change in share capital or capital structure, change of shareholders, change of control, change of business,
change of operating entities, etc. Corporate restructuring serves different purposes for different companies
at different points of time. It may take up various forms. The purpose of each of these restructuring activities
is different but each one of them is targeted to rebuild or rearrange the corporate structure.

A company may grow his business either by internal expansion or by external expansion. In the case of
internal expansion, a company grows gradually overtime in the normal course of the business, through
acquisition of new assets, replacement of the technologically obsolete equipments and the establishment of
new lines of products. But in external expansion, a firm acquires a running business and grows overnight
through corporate restructuring.

Corporate Restructuring is a non-recurring exercise for an organisation but it has a lasting impact on the
business and other concerned agencies due to its numerous considerations and immense advantages viz.,
improved performance, better corporate governance etc. The regulatory provisions and the multitude of
judicial and unresolved issues enunciate that the professionals dealing with restructuring should possess
unequivocal and explicit knowledge of the objective approach and perspective of the subject.

Companies use restructuring as a business strategy to ensure their long-term viability. Shareholders or
creditors might force a restructuring if they observe the company's current business strategies as insufficient
to prevent a loss on their investments. The nature of these threats can vary, but common catalysts for
restructuring involve a loss of market share, the reduction of profit margins or decline in the power of their
brand. Other motivators of restructuring include the inability to retain talented professionals and major
changes to the marketplace that directly impact the corporation's business model.

Company Secretaryship being a professional course, the examination standards are set very high, with
emphasis on knowledge of concepts, applications, procedures and case laws, for which sole reliance on the
contents of this study material may not be enough. Besides, as per the Company Secretaries Regulations,
1982, students are expected to be conversant with the amendments to the laws made upto six months
preceding the date of examination. The material may, therefore, be regarded as the basic material and must
be read along with the original Bare Acts, Rules, Regulations, Case Law, Student Company Secretary
e-bulletin and Chartered Secretary published by the Institute as well as recommended readings.

This Study Material is based on the provisions which are notified under Companies Act, 2013 and Insolvency
and Bankruptcy Code, 2016. The amendments made up to 30" June, 2019 have been incorporated in this
study material. However, it may so happen that some developments might have taken place during the
printing of the study material and its supply to the students. The students are therefore, advised to refer to
the website of the Institute for updation of the study material.

Although care has been taken in publishing this study material, yet the possibility of errors, omissions and/or
discrepancies cannot be ruled out. This publication is released with an understanding that the Institute shall
not be responsible for any errors, omissions and/or discrepancies or any action taken in that behalf.
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Should there be any discrepancy, error or omission noted in the study material, the Institute shall be obliged
if the same are brought to its notice for issue of corrigendum in the Student Company Secretary e-bulletin. In
the event of any doubt, students may write to the Directorate of Professional Development, Perspective
Planning and Studies in the Institute for clarification at academics@icsi.edu.

Relevance of the subject for the profession

Corporate restructuring as a business re-organisation tool holds lot of scope and potential as an area of
practice. Corporate restructuring is been growing day by day and becoming a useful tool to overcome difficult
times for the troubled businesses or the business who aspire to grow at a faster pace using the ample growth
opportunities available in the global market. But it being a complex and technical area require lot of know-
how of legal, financial, taxation, management and other related areas. These complexities require
involvement of professionals to seamlessly conduct the corporate restructuring exercise.

The subject is inherently technical and is subjected to constant refinement through new legislations, rules
and regulations made thereunder, court decisions on specific legal issues and corporate business dynamics.
In Indian scenario various regulatory approvals and compliances are required to complete a scheme of
arrangement, therefore, it becomes necessary for professionals to constantly update with the various
legislative changes made as well as judicial pronouncements rendered from time to time by referring to the
law/professional journals. This study aims to provide an in-depth understanding of all aspects and intricacies
of law and practical issues affecting and arising out of Corporate Restructuring, Valuation as well as
Insolvency.

The role of professionals becomes more relevant in the wake of cross-border mergers and takeovers since
legal and taxation requirements vary from one nation to another. Corporate restructuring involves decision on
various technical and legal aspects such as valuation of organizations involved in restructuring process,
swap ratio of shares if any, legal and procedural aspects with regulators such as Registrar of Companies,
Tribunal, etc., optimum tax benefits after merger, human and cultural integration, stamp duty cost involved,
etc. All these activities requires professionals including business experts, Company Secretaries, Chartered
Accountants, HR professionals, etc., who have a role to play in various stages of restructuring process.

Since corporate restructuring activities in India are primarily governed by the Companies Act, 2013, SEBI,
FEMA and other allied laws which are expert areas for a Company secretary, it is an emerging area of
practice for Company Secretaries to help companies in carrying out restructuring practices. Company
Secretaries have in-depth knowledge of provisions of Companies Act, rules and regulations, NCLT rules,
valuation and allied areas affecting the compromise and arrangement and other regulatory and compliance
requirements as per prevailing law.

It is an area of specialization where the stakeholders expect the Company Secretaries to be experts. The
study will enable students/members to acquire competence and professional skills to develop themselves
into ‘Corporate Managers’ / ‘Corporate Advisors’.

Hybrid Subject — Corporate Restructuring, Insolvency, Liquidation & Winding-Up is a hybrid subject which
require expertise and integrated application of several core areas such as Company Law, Securities Laws,
Insolvency Law, FEMA, etc. and ancillary areas such as Accounts, Finance, Taxation, Business and
Financial Management, etc.

Broad Orientation

Expert Knowledge - comprehending, integrating and advising to resolve complex issues/problems, and
decision making.


mailto:academics@icsi.edu
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Guidance on how to study the subject

Corporate Restructuring, Insolvency, Liquidation & Winding-Up is a technical subject which require in-depth
knowledge of both law and procedures. Students may follow these steps to study the subject:

1.
2.

Focus on understanding concepts and principles;
Students should develop art of reading, interpreting and understanding the law.

Students should read the relevant sections of the bare acts for basic understanding of the underlying
law.

To study practical problems, judicial pronouncements, case studies, compliance requirements, etc.
for understanding practical aspects and intent of law.

To study Act, Rules, Regulations, Natifications, Clarifications, Removal of Difficulties Orders,
Guidelines, circulars, forms, etc.

To study Institutes publications such as Chartered Secretary, Student Company Secretary e-bulletin
for recent updates.

To visit websites of regulatory bodies for the recent amendments/notifications/orders, etc.
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LEGAL FRAMEWORK

MERGER & ACQUISITIONS

Applicable to Applicable to
all companies listed
companies
SEBI (LODR) Other SEBI
Regulations, Regulations
2015
Companies Competition Income-tax Indian
Act, 2013 Act, 2002 Act, 1961 Stamp Act,
1899
\ \ \
RBI and Accounting Industry
FEMA Standards Specific

Regulations Laws
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PROFESSIONAL PROGRAMME
Module 2

Paper 5

CORPORATE RESTRUCTURING, INSOLVENCY,
LIQUIDATION & WINDING-UP

SYLLABUS

Objective

Part I: To provide expert knowledge of legal, procedural and practical aspects of Corporate Restructuring,
Merger& Acquisitions, Insolvency, Liquidation & Winding-up.

Part II: To acquire knowledge of the legal, procedural and practical aspects of Insolvency and its resolution.
Detailed Contents

PART I- Corporate Restructuring (50 Marks)

1. Types of Corporate Restructuring: Key definitions, Compromises, Arrangements, Mergers &
Amalgamations; Demergers & Slump Sale, Business Sale; Joint Venture, Strategic Alliance, Reverse Merger
Disinvestment; Financial Restructuring (Buy-back, Alteration & Reduction).

2. Acquisition of Company/ Business: Acquisition of Company; Takeover of Listed Companies (i) Legal
Framework (ii) Process & Compliances; Cross Borders Takeovers — Procedure.

3. Planning & Strategy: Case Studies pertaining to Merger, Amalgamation, Restructuring; Funding for M&A,
Studies of Judicial pronouncements; Planning relating to acquisitions & takeovers; Protection of minority
interest; Succession Planning; Managing Family Holdings through Trust.

4. Process of M&A transactions: Key Concepts of M&A; Law & Procedure; M&A Due Diligence; M&A
Valuation; M&A Structure finalization; Post transaction integration.

5. Documentation—Merger & Amalgamation: Drafting of Scheme; Drafting of Notice and Explanatory
Statement; Drafting of application & Petition.

6. Valuation of Business and Assets for Corporate Restructuring: Type of Valuations; Valuation
Principles & Techniques for Merger, Amalgamation, Slump Sale, Demerger; Principles & Techniques of
Reporting; Relative valuation and Swap ratio.

7. Accounting in Corporate Restructuring: Concept and Accounting Treatment: Methods of Accounting for
Amalgamations - AS-14/ IndAS 103; Treatment of Reserves, Goodwill; Pre-Acquisition & Post-Acquisition
Profit; Accounting in Books of Transferor and Transferee; Merger and De-Merger; Acquisition of Business
and Internal Reconstruction.
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8. Taxation & Stamp Duty aspects of Corporate Restructuring: Capital Gain; Set-off and carry forward
under section 2(14) of Income Tax Act; Deemed Dividend; Payment of Stamp Duty on scheme, payment of
stamp duty on movable and immovable properties.

9. Competition Act: Regulation of combinations under the competition Act, Kinds of combinations,
Exempted combinations, Concept of relevant market and its importance, Determination of combinations and
any appreciable adverse effect, Role of CCI.

10. Regulatory approvals of scheme: From CCI, Income Tax, Stock Exchange, SEBI, RBI, RD, ROC, OL
and Sector Regulators such as IRDA, TRAI, etc.

11. Appearance before NCLT / NCLAT.
12. Fast Track Mergers: Small companies, Holding and wholly owned companies
13. Cross Border Mergers

Case Laws/Case Studies/Practical Aspects



(ix)

LESSON WISE SUMMARY

CORPORATE RESTRUCTURING, INSOLVENCY,
LIQUIDATION & WINDING-UP

PART |- CORPORATE RESTRUCTURING

Lesson 1: Types of Corporate Restructuring

Corporate restructuring is an inorganic growth strategy of redesigning one or more aspects of a business.
Restructuring typically occurs as a result of business analysis that shows a need for greater efficiency to
complete tasks. Sometimes a particular segment of the business will start to fail, and the company will need
to reallocate resources in order to support it. Sometimes a business may have expanded too much, and
needs to refocus on its core abilities. At other times a business may need to restructure its financial position
in order to continue making profits. Often, restructuring plans are necessary simply to meet the constantly
changing demands of technology that competitors are embracing, survive a currently adverse economic
weather, or poise the corporation to move in an entirely new trend. Some of common ways to carry our
Restructuring process are mergers/amalgamations, acquisitions/takeovers, divestitures/demergers, slump
sale, business sale; joint venture, strategic alliance, financial restructuring (buy-back, alteration & reduction).
This lesson covers the concept of corporate restructuring, its importance, historical background, available
tools and emerging trends in restructuring strategies, etc.

Lesson 2: Acquisition of Company/ Business

An acquisition is a situation whereby one company purchases most or all of another company's shares in
order to take control. An acquisition occurs when a buying company obtains more than 50% ownership in a
target company. Corporate Sector is an attractive medium for carrying on business as it offers a lot of
benefits. Raising money from public has its own positive features and it helps setting up big projects. When
promoters of a company desire to expand, they take a quick view of the industrial and business map. If they
find there are opportunities, they will always yearn for capitalizing such opportunities. Compared to the
efforts required, cost and time needed in setting up a new business, it would make sense to them to look at
the possibilities of acquiring an existing entity. SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 2011 prescribes disclosure requirements, open offer thresholds and other procedural aspects to
takeover. This lesson covers the meaning, concept, objectives of takeover, procedural requirements as to
takeover of listed/unlisted companies, takeover defenses etc.

Lesson 3: Planning & Strategy

In order to make a merger work, it is pertinent to have a sound strategic planning so that maximum benefit is
taken out from the merger. The company doing the acquisition must evaluate the performance, market
position, cash flows, future opportunities, technology, regulatory issues of the target company to fix the right
price for the deal. It is important to identify synergy between the two companies. Most prominently, the
strategy must lay out the business drivers of the merger and factor in all the risks associated with the merger.
Once the basic strategy is in place, then the acquiring company must look at the finances. Financing the deal
can be done from myriad sources like cash, own accruals, debt, public and private equities, minority
investments, etc. One must evaluate the cost of the fund depending on the needs and the amount of returns
that the deal can fetch in the medium to long-run. This lesson covers the planning and strategy, purchase
and protection of minority interests, succession planning and the funding process for mergers and
acquisitions.
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Lesson 4: Process of Merger & Acquisition transactions

Strategic decision of merger/amalgamation by the transferor/transferee company require compliance with a
number of regulations viz., the Companies Act, 2013, National Company Law Tribunal Rules, 2016,
Income Tax Act, 1961, The Indian Stamp Act, 1899, The Competition Act, 2002 etc. Due Diligence and
Valuation are two most important aspects. Mergers and amalgamations involves conducting of various
meeting including board/general meetings, obtaining of various approvals from regulators like Stock
Exchanges, National Company Law Tribunal (NCLT) , Ministry of Corporate Affairs (ROC/RD), drafting of
documents such as preparation of scheme, notices/explanatory statements, filing of various documents
including e- forms with ROC, filing of scheme of amalgamation with NCLT, etc. This lesson covers the
regulatory framework, interpretations of provisions in the Companies Act relating to merger/amalgamation,
different approvals, steps involved, integration not only of the financials, accounting and software but also of
the human and cultural integration and judicial pronouncements, etc.

Lesson 5: Documentation — Merger & Amalgamation

Mergers and acquisitions require a lot of legal documentation, hence drafting skills of an expert level is
required. Besides that, a lot of coordination is required with statutory authorities and the same requires a lot
of planning and patience at the Company Secretary’s end. It's a wholesome procedure which demands not
only internal coordination with team members, but also good liasoning skills with external parties. Proper
understanding of documents required and skill to prepare them is an essential element for achieving desired
results. Every professional involved in merger and amalgamation documentation should possess necessary
expertise to draft the scheme along with attachments required in order to streamline the process of
submission of petition and its approval. Company Secretary being an expert in drafting has an edge over
others, to grab the ample opportunities available in this area of work. The study lesson covers the
documentation involved, points to be factored while drafting such documents and general provisions under
the Companies Act, 2013 and NCLT Rules with respect to mergers and amalgamations.

Lesson 6: Valuation of Business and Assets for Corporate Restructuring

Valuation is one of the most important factor in determining the accurate and realistic value of companies in
mergers and acquisitions. Circumstances requiring valuation are discussed. Valuation provides a useful base
to establish a price for the property. The main objective in carrying out a valuation is to conclude a
transaction in a reasonable manner without any room for any doubt or controversy about the value obtained
by any party to the transaction. There are various methodologies for valuing a business, all having different
relevance depending on the purpose of valuation. These methodologies include asset based approach,
earnings based approach and market based approach. Besides regulatory aspects also impact valuation.
For example there are regulatory prescriptions for valuation of shares under SEBI (SAST) Regulations, 2011,
SEBI (ICDR) Regulations, 2018, SEBI (Share Based Employee Benefits) Regulations, 2014,
FEMA/Consolidated FDI Policy, Income Tax Act, 1961, etc. This lesson covers the meaning, purpose and
methods of valuation, the regulatory aspects of valuation, etc.

Lesson 7: Accounting in Corporate Restructuring — Concept and Accounting Treatment

There are many accounting issues involved in the merger and acquisition. The main issues like accounting
by acquirer, valuation of goodwill and reserve of the Target Company and accounting method. Accounting
standard (AS-14) prescribes for accounting and disclosure requirements of merger and acquisition.
According to AS14 amalgamation may be either in the nature of merger or in the nature of purchase. IND-AS
103 deals with meaning of business, business combination. According to IND-AS 103, business combination
is accounted applying acquisition method. This lesson covers various developments happening in M&A
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accounting, concepts of demerger and internal reconstruction and also major difference between IND-AS
103 and IFRS 103.

Lesson 8: Taxation & Stamp Duty aspects of Corporate Restructuring

In any corporate restructuring financial, taxation and stamp duty aspects play a pivotal role in accepting or
rejecting a deal. Often a restructuring though operationally and technically viable may fail due to taxation and
other issues. Taxation and stamp duty aspects will have regulatory scrutiny also. Capital Gain; Set-off and
carry forward; Deemed Dividend; Payment of Stamp Duty on scheme, payment of stamp duty on movable
and immovable properties are important considerations. Financial aspects of merger denote financial
benefits. Stamp duty and taxation aspects are closely linked to the financial aspects. Similarly, the
incidence of stamp duty is an important consideration in the planning of any merger. In fact, in some cases,
the whole form in which the merger is sought to take place is selected taking into account the savings in
stamp duty. Taxation aspects of merger includes aspects such as carry forward of losses after merger. This
lesson covers the regulatory aspects and court decisions as to the stamp duty aspects of mergers, tax
advantage on mergers, etc.

Lesson 9: Competition Act

Competition law being an economic legislation regulates merger (called combinations) deals with threshold
limits (domestic/cross border), notice to Competition Commission of India etc. The lesson covers Regulation
of combinations under the competition Act, Kinds of combinations, Exempted combinations, Concept of
relevant market and its importance, determination of combinations and any appreciable adverse effect, Role
of CCI. It is of utmost importance for Company Secretaries to have thorough knowledge of the precedents,
orders and decisions made by the overseas contemporary authorities as well as the leading decisions of the
Commission. It is worth highlighting that the filing process is not easy; rather, parties need to be well-
prepared and carefully assess all possible market definitions. Role of professionals is important in advising
the Board of directors about competition aspects of proposed merger and acquisition, filing before the
Commission and representing the case where the Commission deems it necessary to give an opportunity of
being heard to the parties to the combination before deciding the case. This lesson covers basics about
combinations, their regulation and thresholds, etc. as specified in the Competition Act, 2002.

Lesson 10: Regulatory approvals of scheme

Corporate restructuring is an inevitable event in life of a corporate in dynamic and fast changing
environment. Regulatory regime for mergers and acquisitions in India require approvals from CCI, Income
Tax, Stock Exchange, SEBI, RBI, RD, ROC, OL and Sector Regulators such as IRDA, TRAI, etc. The
merger and takeover involves various issues and compliance not even of the Companies Act, 2013, but from
the other Regulators also depending upon the nature of business of the company and sector under which it
is operating. From this point of view it becomes necessary for a student of professional programme to know
various procedural aspects, regulatory approvals required to complete these events. It is to be noted in
corporate world such professionals having an expertise in these procedural aspects are in great demand.
This lesson covers the various approval required in case of merger/amalgamation, acquisition/ takeovers,
etc.

Lesson 11: Appearance before NCLT / NCLAT

Basic framework before NCLT governed by the Companies Act, 2013, National Company Law Tribunal
Rules, 2016, National Company Law Appellate Tribunal Rules, 2016, Companies (Compromise,
Arrangements and Amalgamations) Rules, 2016is discussed in this lesson. Constitution of NCLT provides
various opportunities for professionals to appear and represent before the Tribunal in case of mergers /
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amalgamation / demerger / reduction of share -capital, winding-up proceeding, oppression and
mismanagement, conversion of a company from public to private, etc. Practicing Company Secretaries
render services in preparing schemes, appearing before NCLT/NCLAT for approval of schemes and post-
merger formalities. The comprehensive reading of corporate laws and ample amount of relevant training
empowers the Company Secretaries to have edge over other professionals to deal with procedural and/ or
practical oriented matters/ issues pertaining to Companies Act. This lesson covers the basic requirements
and skills, Scope for PCS under NCLT, Dress Code, Etiquettes, Court craft to appear and represent before
NCLT/NCLAT.

Lesson 12: Fast Track Mergers

Introduction, applicability and procedure for Fast track mergers under Section 233 of the Companies Act,
2013, Rule 25 of Companies (Compromises, Arrangements and Amalgamations) Rules, 2016 and related
concepts of small company are covered in this lesson. Company Secretary plays an important role in the
restructuring process and often advises his/her clients as to the procedure to be adopted, forms to be filed,
etc. Hence, it is important for them to learn the basic concepts of what is a fast track merger, to whom does it
apply, how can it be invoked, what are the requisite steps and which forms are required to be filed.This
lesson covers about concept of fast track merger, procedure involved in fast track merger, etc.

Lesson 13: Cross Border Mergers

Conceptual understanding of cross border mergers including the need for the introduction of outbound
mergers, the legal provisions to be invoked and used, valuation issues pertaining to Cross Border Mergers,
the tax/accounting implications, how to assess if a merger would be beneficial or not and the post-merger
evaluation of a firm. Section 234 of the Companies Act, 2013 and Rule 25A of the Companies
(Compromises, Arrangements and Amalgamation) Rules, 2016 which provide for the basic legal framework
involved in cross border mergers is discussed. This lesson covers concept of cross border mergers, legal
framework surrounding cross border mergers, concepts of inbound and outbound mergers, risks and benefits
associated with a cross border merger, etc.
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Recommended Readings and References

1. Relevant Bare Acts

2. | A.Ramaiya Guide to Companies Act, Lexis Nexis Butterworths,
Wadhwa, Nagpur

3. | M.C. Bhandari Guide to Company Law Procedures, Lexis Nexis
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5. | S KKataria The Companies Act, 2013 with Rules and Ready
Referencer by Bloomsbury Publication

6. | Sridharan and Pradhan Guide to Takeovers and Mergers by Wadhwa & Co.

7. | ICSI Handbook on Mergers Amalgamations and Takeovers.

8. | K.R. Sampath Mergers/Amalgamations, Takeovers, Joint Ventures,
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ARRANGEMENT OF STUDY LESSONS

Module 2 — Paper 5 - Corporate Restructuring, Insolvency, Liquidation & Winding-up

Lesson No. Lesson Title

PART |- Corporate Restructuring

1. Types of Corporate Restructuring

2. Acquisition of Company/ Business

3. Planning & Strategy

4. Process of M&A transactions

5. Documentation—Merger & Amalgamation

6. Valuation of Business and Assets for Corporate Restructuring
7. Accounting in Corporate Restructuring—Concept and Accounting Treatment
8. Taxation & Stamp Duty aspects of Corporate Restructuring

9. Competition Act

10. Regulatory approvals of scheme

11. Appearance before NCLT / NCLAT

12. Fast Track Mergers

13. Cross Border Mergers
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Lesson 1

Types of Corporate Restructuring

LESSON OUTLINE

The objective of this study lesson is to enable
the students to understand:

Meaning of Corporate Restructuring
Historical Background

Need & Scope of Corporate Restructuring
Various Modes of Restructuring

Commonly applied tools of Corporate
Restructuring

Planning, formulation and execution of
various Restructuring Strategies

Financial Restructuring
Reduction of capital

Buy-back

LEARNING OBJECTIVES

Corporate restructuring is a corporate action taken to
significantly modify the structure or the operations of
a company. It can be driven by external factors
requiring change in the organizational structure or
business model of a company, or it can be driven by
the necessity to make financial adjustments to its
assets and liabilities. There are many tools and
strategies for carrying out Corporate Restructuring
such as amalgamations, mergers, demergers,
reverse mergers, takeovers, acquisitions, joint
ventures, disinvestments, buy-back of shares, etc.

The speed of business dynamics demands the
business organizations not only to revamp their
internal business strategies like effective market
expansion, increased customer base, product
diversification and innovation etc., but also expects
the corporate to devise inorganic business strategies
that results in faster pace of growth, effective
utilization of resources, fulfilment of increasing
expectations of stakeholders. These restructuring
strategies may work positively for the businesses
both during the business prosperity and troubled
times.

This lesson would help you in understanding the
concept of corporate restructuring, its importance,
historical background, available tools & emerging
trends in restructuring strategies, etc.
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INTRODUCTION

Corporate Restructuring is an expression that connotes a restructuring process undertaken by business
enterprise. It is the process of redesigning one or more aspects of a company. Hence, Corporate
Restructuring is a comprehensive process by which a company can consolidate its business operations and
strengthen its position for achieving its short-term and long-term corporate objectives. A business may grow
over time as the utility of its products and services is recognized, but it is a long drawn process. It may also
grow through an inorganic process, symbolized by an instantaneous expansion in work force, customers,
infrastructure resources and thereby an overall increase in the revenues and profits of the entity.

Restructuring as per Oxford dictionary means reorganization of a company with a view to achieve greater
efficiency and profit, or to adapt to a changing market. According to Peter F Drucker, the management guru,
the greatest change in corporate culture and the way business is being conducted, is the strategic
intervention and relationship based not on ownership, but on partnership.

Corporate restructuring play a major role in enabling enterprises to achieve economies of scale, global
competitiveness, right size, reduction of operational costs and administrative costs.

During the past decade, corporate restructuring has increasingly become a staple of business and a
common phenomenon around the world. Unprecedented number of companies across the world have
reorganized their divisions, restructured their assets and streamlined their operations in a bid to spur the
company performance. The suppliers, customers and competitors also have an equally profound impact
while working with a restructured company.

Corporate restructuring is the process of significantly changing a company's business model,
management team or financial structure to address challenges and increase shareholder value.
Corporate restructuring is an inorganic growth strategy.

HISTORICAL BACKGROUND

The concept of merger and acquisition in India was not popular until the year 1988. During that period a very
small percentage of businesses in the country used to come together, mostly into a friendly acquisition with a
negotiated deal. The key factor contributing to fewer companies involved in the merger was the regulatory
and prohibitory provisions of MRTP Act, 1969. According to this Act, a company or a firm has to follow a
burdensome procedure to get approval for merger and acquisitions.

The year 1988 witnessed one of the oldest business acquisitions or company mergers attempt in India. It is
the well-known ineffective unfriendly takeover bid by Swaraj Paul to overpower DCM Ltd. and Escorts Ltd.
Further to that many other non-resident Indians had put in their efforts to take control over various
companies through their stock exchange portfolio.

Before 1991 Indian economy was closed economy. Various licenses and registration under various
enactments were required to set-up an industry. Due to restrictive government policies and rigid regulatory
framework there existed very limited scope for restructuring. However, after 1991, the main thrust of
Industrial Policy, 1991 was on relaxations in industrial licensing, foreign investments, and transfer of foreign
technology, etc. With the economic liberalization, globalization and opening-up of economies, the Indian
corporate sector started restructuring businesses to meet the opportunities and challenges.

In the era of hyper competitive capitalism and technological change, industrialists realized that restructuring
perhaps is the best route to reach a size comparable to global companies so as to effectively compete.
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NEED AND SCOPE

Corporate Restructuring is concerned with arranging the business activities of the Corporate as a whole so
as to achieve certain pre-determined objectives at corporate level. Objectives may include the following:

To enhance shareholders value

Orderly redirection of the firms activities

Deploying surplus cash from one business to finance profitable growth in another

Exploiting inter-dependence among present or prospective businesses

Risk reduction

Development of core-competencies

To obtain tax advantages by merging a loss-making company with a profit-making company
To have access to better technology

To become globally competitive

To increase the market share

Restructuring aims at improving the competitive position of an individual business and maximizing its
contribution to corporate objectives. It also aims at exploiting the strategic assets accumulated by a business
i.e., monopolies, goodwill, exclusivity through licensing, etc. to enhance the competitiveness advantages.
Thus, restructuring helps in bringing an edge over competitors.

In highly competitive world, cost cutting and value addition are very important to get highlighted.

Corporate Restructuring : an Example

ABC Limited has surplus funds but it is not able to consider any viable projects. Whereas XYZ Limited has
identified viable projects but has no money to fund the cost of the project. The merger of ABC Limited and
XYZ Limited is a mutually beneficial option and would result in positive synergies for both the Companies.

Motives behind Corporate Restructuring

Motives

v
v v

Financial Others

v v

To reduce risk

- To expand marketing and
To increase operating management capabilities

efficiency - To allow new products
development

To improve access to financial

markets - To provide synergistic

benefits

To obtain tax benefits - To revive a sick company
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Recent Mergers and Acquisitions

Acquirer Target Company Deal Size Comments

Flipkart Myntra USD300 mn | Acquisition led to scripting of largest ecommerce
stories

Asian Paints | Ess Ess  Bathroom | Undisclosed | To be one stop provider in home décor space

products
RIL Network 18 Media & | 34000 Cr. 78% shares were taken over by RIL
Investments

Merck Sigma USD17 bn Acquisition to boost lab supply business of
Merck

Sun Pharma | Ranbaxy USD4 bn Increased presence in global and domestic
markets

TCS CMC Merger to consolidate IT business

Tata Power | PT Arutmin Indonesia I47.4 bn Purchase 30% stake

Groupe Tirumala Milk USD275 mn | Lactalis entry into India

Lactalis

CSP CX Aditya Birla Minacs USD260 mn | Aditya Birla’s exit from IT industry

Thomas Sterling India < 870cr Entry into hospitality business

Cook

Yahoo Bookpad uUsD15mn First acquisition made by Yahoo

Kotak Bank | ING Vyasa USD2.4bn All shares deal

Ola Cabs Taxi for sure USD 200mn | Acquisition of competitor

TYPES OF RESTRUCTURING

Types of Restructuring

l

!

!

Financial

Market

I. FINANCIAL RESTRUCTURING

' !

Organisational Technological

Financial restructuring deals with restructuring of capital base and raising finance for new projects. Financial
restructuring helps a firm to revive from the situation of financial distress without going into liquidation.

Financial restructuring is done for various business reasons:

e Poor financial performance

e External competition
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e Erosion or loss of market share

e Emerging market opportunities

It involves Equity Restructuring like buy-back, Alteration/Reduction of capital and Debt Restructuring like
restructuring of the secured long-term borrowing, long-term unsecured borrowings, Short term borrowing
which are explained in detail in further later.

Il. Market and Technological Restructuring

Market Restructuring involves decisions with respect to the product market segments where the company plans
to operate on its core competencies and technological restructuring occurs when a new technology is
developed that changes the way an industry operates. This type of restructuring usually affects employees, and
tends to lead to new training initiatives, along with some layoffs as the company improves efficiency. This type
of restructuring also involves alliances with third parties that have technical knowledge or resources.

Indian technology major Tata Consultancy Services Limited has embarked upon the process of restructuring
and focusing on three core areas Cloud, agile and automation. The restructuring plan of the company
focuses on the manufacturing capacity and on product, technical and technological, financial, employment,
organizational, purchasing and management restructuring activities.

Disney's global technology group, parks-and-resorts division is undergoing a reorganization which results in
some employees losing their jobs. It is eliminating some positions and replacing them with others that help
the company reach more long-term technology goals.

Joint Venture, Strategic Alliances, Franchising are some of the examples of market and technological
restructuring which are explained in detail subsequently.

[ll. Organisational Restructuring

Organizational Restructuring involves establishing internal structures and procedures for improving the
capability of the personnel in the organization to respond to changes. These changes need to have the
cooperation of all levels of employees. Some companies shift organizational structure to expand and create
new departments to serve growing markets. Other companies reorganize corporate structure to downsize or
eliminate departments to conserve overheads.

LEGAL FRAMEWORK OF CORPORATE RESTRUCTURING

Corporate Restructuring in India is governed by the following Acts, Rules, etc.:
e Chapter XV of The Companies Act, 2013 (the Act)
o Companies (Compromises, Arrangements, and Amalgamations) Rules, 2016
e Income Tax Act, 1961
e Accounting Standards
e Foreign Exchange Management Act,1999
e Competition Act, 2002
¢ Intellectual Property Rights
¢ Indian Stamp Act, 1899
e State Stamp Acts

¢ Insolvency and Bankruptcy Code, 2016
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Ministry of Corporate Affairs (MCA) vide notification no. S.O. 3677(E) dated December 7, 2016 notified
sections 230 [except sub section (11) and (12)], and sections 231 to 240 [except section 234 which provides
merger with foreign company] of the Act, related to compromises, arrangements, and amalgamations
effective from 15.12.2016.

MCA vide notification dated 14™ December, 2016 notified The Companies (Compromises, Arrangements and
Amalgamations) Rules, 2016 effective from 15" December, 2016. Consequently, w.e.f. 15.12.2016 all the
matters relating to Compromises, Arrangements, and Amalgamations are being dealt with as per provisions of
Companies Act, 2013 and the Companies (Compromises, Arrangements, and Amalgamations) Rules, 2016.

MCA vide notification dated 13" April, 2017 notified Section 234 of the Act which deals with merger or
amalgamation of a company with foreign company effective from 13" April, 2017.

Corporate Restructuring related matters including mergers, demergers, capital reductions, etc. are to be filed
before and dealt by National Company Law Tribunal (NCLT) bench exercising respective territorial
jurisdiction.

CHAPTER XV: COMPROMISES, ARRANGEMENTS AND AMALGAMATIONS

Companies (Compromises,
Arrangements and Amalgamations)

Rules, 2016
\ 4
Section 230 — Power to Compromise or Section 236 — Purchase of Minority
make arrangements with Creditors and Shareholding
Members
Section 237 — Power of Central
Section 231 — Power of Tribunal to Government to provide for
enforce Compromise or Arrangement Amalgamation of companies in Public

Interest

Section 232 — Merger and
Amalgamations of Companies Section 238 — Registration of Offer of
Schemes involving Transfer of Shares

Section 233 — Fast Track Merger

Section 239 — Preservation of Books and
Papers of Amalgamated Companies

Section 234 — Cross Border Mergers

Section 235 — Power to Acquire shares Section 240 — Liability of Officers in
of  Shareholders dissenting from respect of Offences Committed prior to
scheme Merger, Amalgamation, etc.
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MOST COMMONLY APPLIED TOOLS OF CORPORATE RESTRUCTURING

Mergers/Acquisitions And Amalgamation

Mergers and Acquisitions (M&A) are transactions in which the ownership of companies, other business
organizations or operating units are transferred or combined. As an aspect of strategic management, M&A
allow enterprises to grow, shrink, and change the nature of the business or competitive position. It refers to
the consolidation of two companies.

The reasoning behind M&A is that two separate companies together create more value compared to being
on an individual stand. With the objective of wealth maximization, companies keep evaluating different
opportunities through the route of merger or acquisition.

Section 232 of the Act deals with the mergers and amalgamation of companies and Section 234 of the Act
which deals merger or amalgamation of a company with a foreign company.

Reasons for Mergers & Acquisitions

Regardless of their category or structure, all mergers and acquisitions have one common goal: they are all
meant to create synergy that makes the value of the combined companies greater than the sum of the two
parts. The success of a merger or acquisition depends on whether this synergy is achieved. Synergy takes
the form of revenue enhancement and cost savings. By merging, the companies hope to benefit from the
following:

e Becoming bigger: Many companies use M&A to grow in size and leapfrog their rivals. While it can take
years or decades to double the size of a company through organic growth, this can be achieved much
more rapidly through mergers or acquisitions.

e Preempted competition: This is a very powerful motivation for mergers and acquisitions, and is the
primary reason why M&A activity occurs in distinct cycles.

¢ Domination: Companies also engage in M&A to dominate their sector. However, since a combination of
two behemoths would result in a potential monopoly, such a transaction would have to face regulatory
authorities.

e Tax benefits: Companies also use M&A for tax purposes, although this may be an implicit rather than
an explicit motive.

e Economies of scale: Mergers also translate into improved economies of scale which refers to reduced
costs per unit that arise from increased total output of a product.

e Acquiring new technology: To stay competitive, companies need to stay on top of technological
developments and their business applications. By buying a smaller company with unique technologies,
a large company can maintain or develop a competitive edge.

o Improved market reach and industry visibility: Companies buy other companies to reach new markets
and grow revenues and earnings. A merger may expand two companies' marketing and distribution,
giving them new sales opportunities. A merger can also improve a company's standing in the
investment community: bigger firms often have an easier time raising capital than smaller ones.


https://en.wikipedia.org/wiki/Company
https://en.wikipedia.org/wiki/Strategic_management
https://www.investopedia.com/terms/o/organicgrowth.asp
https://www.investopedia.com/terms/e/economiesofscale.asp
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business investments

M&A take place:
e by purchasing assets
e by purchasing common shares
e by exchange of shares for assets

e by exchanging shares for shares
M&A include a number of different transactions such as:
1. Mergers
Acquisitions
Amalgamation

2

3

4. Consolidations
5. Tender offers
6

Purchase of assets
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7. Management buy-out
1. Mergers

The term merger and amalgamation has not been defined under the Act. M&A is often known to be a single
terminology. However, there is a thin difference between the two. ‘Merger’ is the fusion of two or more
companies, whereby the identity of one or more is lost resulting in a single company whereas
‘Amalgamation’ signifies the blending of two or more undertaking into one undertaking, blending enterprises
loses their identity forming themselves into a separate legal identity.

There may be amalgamation by the transfer of two or more undertakings to a new or existing company.
‘Transferor company’ means the company which is merging also known as amalgamating company in case
of amalgamation and ‘transferee company’ is the company which is formed after merger or amalgamation
also known as amalgamated company in case of amalgamation.

A merger is a legal consolidation of two entities into one entity which can be merged together either by way
of amalgamation or absorption or by formation of a new company. The Board of Directors of two companies
approve the combination and seek shareholders' approval. After the merger, the acquired company ceases
to exist and becomes part of the acquiring company. Some recent examples are acquisition of eBay India by
Flipkart, Vodafone-ldea merger and Axis Bank’s acquisition of freecharge.

TYPES OF MERGERS
a) HORIZONTAL MERGER

Horizontal Merger is a merger between companies selling similar products in the same market and in direct
competition and share the same product lines and markets. It decreases competition in the market.The main
objectives of horizontal merger are to benefit from economies of scale, reduce competition, achieving
monopoly status and control of the market.

Examples:

Facebook's acquisition of Instagram in 2012 for a reported $1 billion. Both Facebook and Instagram operated
in the same industry and were in similar production stages in regard to their photo-sharing services.
Facebook, looking to strengthen its position in the social media and social sharing space, saw the acquisition
of Instagram as an opportunity to grow its market share, increase its product line, reduce competition and
access potential new markets.

b) VERTICAL MERGER

Vertical Merger is a merger between companies in the same industry, but at different stages of production
process. In another words, it occurs between companies where one buys or sells something from or to the
other.

To illustrate, suppose XYZ Ltd. produces shoes and ABC Ltd. produces leather. ABC has been XYZ's leather
supplier for many years, and they realize that by entering into a merger together, they could cut costs and
increase profits. They merge vertically because the leather produced by ABC is used in XYZ's shoes.

c) CONGLOMERATE MERGER

Conglomerate merger is a merger between two companies that have no common business areas. It refers to
the combination of two firms operating in industries unrelated to each other. The business of the target
company is entirely different from the acquiring company. The main objective of a conglomerate merger is to


https://www.investopedia.com/terms/s/shareholder.asp
https://www.investopedia.com/terms/c/conglomerate.asp
https://www.investopedia.com/terms/c/conglomerate.asp
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achieve big size e.g., a watch manufacturer acquiring a cement manufacturer, a steel manufacturer acquiring
a software company, etc.

d) CONGENERIC MERGER

Congeneric merger is a merger between two or more businesses which are related to each other in terms of
customer groups, functions or technology e.g., combination of a computer system manufacturer with a UPS
manufacturer.

2. ACQUISITION

Acquisition occurs when one entity takes ownership of another entity's stock, equity interests or assets. It is
the purchase by one company of controlling interest in the share capital of another existing company. Even
after the takeover, although there is a change in the management of both the firms, companies retain their
separate legal identity. The companies remain independent and separate; there is only a change in control of
the companies. When an acquisition is ‘forced’ or ‘unwilling’, it is called a takeover.

Recent examples:
¢ Snapdeal and Freecharge ($400 million)
e Flipkart and Myntra ($300 to 330 million)
e Ola and TaxiForSure ($200 million)

Difference between a Merger and an Acquisition:

Merger Acquisition

A merger occurs when two separate entities, | An acquisition refers to the purchase of one entity by
usually of comparable size, combine forces to | another (usually, a smaller firm by a larger one)
create a new, joint organization in which both are
equal partners

Old company cease to exist and a new company | A new company does not emerge
emerges

It requires two companies to consolidate into a new | It occurs when one company takes over all of the
entity with a new ownership and management | operational management decisions of another
structure

It the takeover is friendly, it is called merger If the takeover is hostile, it is called as an acquisition

From a commercial and economic point of view, both types of transactions generally result in
the consolidation of assets and liabilities under one entity, and the distinction between a "merger" and an
"acquisition" is less clear. A transaction legally structured as an acquisition may have the effect of placing
one party's business under the indirect ownership of the other party's shareholders, while a transaction
legally structured as a merger may give each party's shareholders partial ownership and control of the
combined enterprise.

Contemporary corporate restructurings are usually referred to as merger and acquisition (M&A) transactions
rather than simply a merger or acquisition. The practical differences between the two terms are slowly being


https://www.investopedia.com/terms/c/congeneric-merger.asp
https://en.wikipedia.org/wiki/Stock
https://en.wikipedia.org/wiki/Equity_(finance)
https://en.wikipedia.org/wiki/Asset
https://www.investopedia.com/articles/basics/03/022803.asp
https://www.investopedia.com/articles/basics/03/022803.asp
https://en.wikipedia.org/wiki/Consolidation_(business)
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eroded by the new definition of M&A deals. In other words, the real difference lies in how the purchase is
communicated to and received by the target company's board of directors, employees and shareholders.

A stock swap occurs when shareholders’ ownership of the target company's shares are exchanged
for shares of the acquiring company as part of a merger or acquisition. During a stock swap, each
company's shares must be accurately valued in order to determine a fair swap ratio.

3. AMALGAMATION

Amalgamation is defined as the combination of one or more companies into a new entity. It includes:
(i) Two or more companies join to form a new company

(i) Absorption or blending of one by the other

Amalgamation is combination of two or more
‘ companies into an new entity.

A & B both are wound up

Absorption — Existing company A takes over B.

»

B is wound up

<
o
°
o

Amalgamation is a legal process by which two or more companies are joined together to form a new entity or
one or more companies are to be absorbed or blended with another as a consequence the amalgamating
company loses its existence and its shareholders become the shareholders of new company or
amalgamated company. In other words, property, assets, liabilities of one or more companies is taken over
by another or are absorbed by and transferred to an existing company or a new company.

Therefore, the essence of amalgamation is to make an arrangement thereby uniting the undertakings of two
or more companies so that they become vested in, or under the control of one company which may or may
not be the original of the two or more of such uniting companies.

The word “amalgamation” is not defined under the Act whereas section 2(1B) of Income Tax Act, 1961
defines Amalgamation as:

“amalgamation”, in relation to companies, means the merger of one or more companies with another
company or the merger of two or more companies to form one company (the company or companies which
so merge being referred to as the amalgamating company or companies and the company with which they
merge or which is formed as a result of the merger, as the amalgamated company) in such a manner that—

(i) all the property of the amalgamating company or companies immediately before the amalgamation
becomes the property of the amalgamated company by virtue of the amalgamation;
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(ii) all the liabilities of the amalgamating company or companies immediately before the amalgamation
become the liabilities of the amalgamated company by virtue of the amalgamation;

(i) shareholders holding not less than three-fourths in value of the shares in the amalgamating
company or companies (other than shares already held therein immediately before the
amalgamation by, or by a nominee for, the amalgamated company or its subsidiary) become
shareholders of the amalgamated company by virtue of the amalgamation,

otherwise than as a result of the acquisition of the property of one company by another company pursuant to
the purchase of such property by the other company or as a result of the distribution of such property to the
other company after the winding up of the first-mentioned company.

Amalgamation includes absorption. The Institute of Chartered Accountants of India has issued Accounting
Standard (AS) 14 on Accounting for Amalgamations.

lllustration

Process Result

Existing companies A and B are wound-up and a new company C is formed to | Amalgamation
takeover the businesses of A and B

Existing company A takes over the business of another existing company B which is | Absorption
wound-up

A new Company X is formed to take over the business of an existing company Y | External
which is wound-up. reconstruction

Reasons for Amalgamation:
(a) To acquire cash resources
(b) To eliminate competition
(c) Tax savings/advantages
(d) Economies of large scale operations
(e) To Increase shareholders value
(f) To reduce the degree of risk by diversification
(g) Managerial effectiveness
(h) To achieve growth and financial gain
(

() Survival

) Revival of weak or sick company

(k) Sustaining growth
4. CONSOLIDATION

A consolidation creates a new company. Stockholders of both companies approve the consolidation, and
subsequent to the approval, receive common equity shares in the new firm.
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Example:
In 1998 Citicorp and Traveler's Insurance Group announced a consolidation, which resulted in Citigroup.
5. TENDER OFFER

One company offers to purchase the outstanding stock of the other firm at a specific price. The acquiring
company communicates the offer directly to the other company's shareholders.

Example: Johnson & Johnson made a tender offer in 2008 to acquire Omrix Biopharmaceuticals for $438
million.

6. ACQUISITION OF ASSETS

In a purchase of assets, one company acquires the assets of another company. The company whose assets
are being acquired, obtain approval from its shareholders. The purchase of assets is typical
during bankruptcy proceedings, where other companies bid for various assets of the bankrupt company,
which is liquidated upon the final transfer of assets to the acquiring firm(s).

7. MANAGEMENT BUYOUT

A management buyout (MBO) is a transaction where a company’s management team purchases the assets
and operations of the business they manage. MBO is appealing to professional managers because of the
greater potential rewards from being owners of the business rather than employees.

According to global consultancy giant Grant Thornton, the overall deal activity -- including both mergers and
acquisitions and PE (private equity) -- was about $59 billion in the January-November period of 2017, a 9 per
cent rise from the previous year 2016.

RECENT MERGERS AND ACQUISITIONS IN INDIA

Vodafone India and Idea Cellular

Vodafone India and Idea Cellular decided to merge and form country’s largest telecom operator “Vodafone
India Ltd.” worth of more than $23 billion with a 35 per cent market share and it is the top M&A deal of 2017-18.

Vodafone and the Aditya Birla Group will have a joint control of this combined company. Combining the
Vodafone and idea customers, the merged entity is the biggest telecom company in India.

The merged entity have over 408 million customers, nearly 42% customer market share (CMS) and nearly
33% revenue market share (RMS), leaving it stronger placed to take on competitive pressures triggered by
Jio, with 160 million subscribers and over 16% CMS and 15.3% RMS. Airtel has a CMS of 29.5% and an
RMS of 31.5%.

The Idea-Vodafone merger has been cleared by the stock exchanges, Securities and Exchange Board of India,
Competition Commission of India, foreign direct investment clearance from the department of industrial policy and
promotion, approval given by DoT as licensor and the merger after approval of NCLT is complete in August 2018.

Flipkart and eBay

Indian e-commerce major Flipkart acquired the Indian wing of eBay. The transaction was announced in April
2017 and completed in August 2017. eBay and Flipkart have also entered into an agreement for cross-
border sale. In exchange of equity stake in Flipkart, eBay had made cash investment of $500 million and
sold its eBay.in business to Flipkart.

As a result, Flipkart customers get expanded product choices with the wide array of global inventory


http://www.ibtimes.co.in/heres-some-consolation-flipkart-it-completes-merger-ebay-india-736771
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available on eBay while eBay customers will have access to a more unique Indian inventory from Flipkart
sellers.

DEMERGER

It is a business strategy in which a single business is broken into components, either to operate on their own,
to be sold or to be dissolved. A demerger allows a large company, such as a conglomerate, to split off its
various brands to invite or prevent an acquisition, to raise capital by selling off components that are no longer
part of the business's core product line, or to create separate legal entities to handle different operations.

Demerger is an arrangement whereby some part / undertaking of one company is transferred to another
company which operates completely separate from the original company. Shareholders of the original
company are usually given an equivalent stake of ownership in the new company.

The contracts relating to the demerged undertaking would get automatically transferred to the resulting
company, unless the underlying contract has stipulated specific restrictions. A demerged company is said to
be one whose undertakings are transferred to the other company, and the company to which the
undertakings are transferred is called the resulting company. It is a process of reorganizing a corporate
structure whereby a capital stock of a division or subsidiary of corporation or of a newly affiliated company is
transferred to the stakeholders of existing company.

Demerger under Section 2(19AA) of the Income tax Act, 1961 means the transfer, pursuant to a scheme of
arrangement under section 230 to 232 of the Act, by a demerged company of its one or more undertakings to
the resulting company in such a manner that:-

(i) All the property of the undertaking, being transferred by the demerged company, immediately before
the demerger, becomes the property of the resulting company by virtue of demerger;

(i) All the liabilities relatable to the undertaking, being transferred by the demerged company,
immediately before the demerger, become the liabilities of the resulting company by virtue of the
demerger;

(i) The property and the liabilities of the undertaking or undertakings, being transferred by the
demerged company are transferred at values appearing in its books of account immediately before
the demerger;

(iv) The resulting company issues, in consideration of the demerger, its shares to the shareholders of
the demerged company on a proportionate basis except where the resulting company itself is a
shareholder of the demerged company;

(v) The shareholders holding not less than three-fourth in value of shares in the demerged company
(other than shares already held therein immediately before the demerger, or by a nominee for, the
resulting company or, its subsidiary) become shareholders of the resulting company or companies
by virtue of the demerger; otherwise than as a result of the acquisition of the property or assets of
the demerged or any undertaking thereof by the resulting company;

(vi) the transfer of the undertaking is on a going concern basis

(vii) Demerger in accordance with the conditions notified under Section 72A(5) of Income Tax Act, 1961.

“Undertaking” includes any part of an undertaking, or a unit or division of an undertaking or a business
activity taken as a whole, but does not include individual assets or liabilities or any combination thereof not
constituting a business activity.
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“Liabilities” referred to in sub-clause (ii), shall include:
(a) the liabilities which arise out of the activities or operations of the undertaking;

(b) the specific loans or borrowings (including debentures) raised, incurred and utilised solely for the
activities or operations of the undertaking; and

(c) in cases, other than those referred to in clause (a) or clause (b), so much of the amounts of general
or multipurpose borrowings, if any, of the demerged company as stand in the same proportion
which the value of the assets transferred in a demerger bears to the total value of the assets of such
demerged company immediately before the demerger.

As per provisions of Section 72A(4) of Income Tax Act, 1961, in the case of a demerger, the accumulated
loss and the allowance for unabsorbed depreciation of the demerged company shall

(a) where such loss or unabsorbed depreciation is directly relatable to the undertakings transferred to
the resulting company, be allowed to be carried forward and set-off in the hands of the resulting
company;

(b) where such loss or unabsorbed depreciation is not directly relatable to the undertakings transferred
to the resulting company, be apportioned between the demerged company and the resulting
company in the same proportion in which the assets of the undertakings have been retained by the
demerged company and transferred to the resulting company, and be allowed to be carried forward
and set-off in the hands of the demerged company or the resulting company, as the case may be.

Examples:

» Reliance Industries demerged to Reliance Industries and Reliance Communications Ventures Ltd,
Reliance Energy Ventures Ltd, Reliance Capital Ventures Ltd, Reliance Natural Resources Ltd.

» In April 2018, Whitbread plc. announced to de-merge Costa Coffee from their stable of businesses.

»  Pfizer sold their infant nutrition business to Nestle.

DEMERGER

v

\4 A\ 4

Spin-off Split-up

Types of Demerger
1. Divestiture

Divestiture means selling or disposal of assets of the company or any of its business undertakings/divisions,
usually for cash (or for a combination of cash and debt). It is explained in detail in further.

2. Spin-offs

The shares of the new entity are distributed to the shareholders of the parent company on a pro-rata basis.
The parent company also retains ownership in the spun-off entity. Spin-offs have two approaches that can be
followed. In the first approach, the company distributes all the shares of the new entity to its existing
shareholders on a pro rata basis. This leads to the creation of two different companies holding the same
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proportions of equity as compared to the single company existing previously. The second approach is the
floatation of a new entity with its equity being held by the parent company. The parent company later sells
the assets of the spun off company to another company.

3. Splits/divisions

Splits involve dividing the company into two or more parts with an aim to maximize profitability by removing
stagnant units from the mainstream business. Splits can be of two types, Split-ups and Split-offs.

Split-ups: It is a process of reorganizing a corporate structure whereby all the capital stock and assets are
exchanged for those of two or more newly established companies resulting in the liquidation of the parent
corporation.

Split-offs: It is a process of reorganizing a corporate structure whereby the capital stock of a division or
subsidiary of corporation or of a newly affiliated company is transferred to the stakeholders of the parent
corporation in exchange for part of the stock of the latter. Some of the shareholders in the parent company
are given shares in a division of the parent company which is split off in exchange for their shares in the
parent company.

4. Equity Carve-Outs

Equity carve-outs are referred to a percentage of shares of the subsidiary company being issued to the
public. This method leads to a separation of the assets of the parent company and the subsidiary entity.
Equity carve outs result in publicly trading the shares of the subsidiary entity.

Examples:

1. India’s largest engineering and construction company Larsen and Toubro Ltd (L&T) adopted “asset-
light strategy” by separating business units into independent subsidiaries by selling a stake in
businesses. The company, which is considered a corporate proxy for the broader economy,
divested its assets as a way to generate capital for investing in fresh projects.

2. In January 2017, the Government of India divested 10 per cent stake in Coal India Limited through
the offer-for-sale (OFS) route at Rs.358 per share and brought its holding down to 79.65 per cent.

SLUMP SALE

The transfer of the undertaking concerned as going concern is called “Slump sale”. Slump sale is one of the
methods that are widely used in India for corporate restructuring where the company sells its undertaking.
The main reasons of slump sale are generally undertaken in India due to following reasons:

e It helps the business to improve its poor performance.
e It helps to strengthen financial position of the company.
o It eliminates the negative synergy and facilitates strategic investment.

e It helps to seek tax and regulatory advantage associated with it.

Section 2 (42C) of the Income Tax Act, 1961, recognizes ‘Slump-sale’ as a transfer of an ‘undertaking’ i.e. a
part or a unit or a division of a company, which constitutes a business activity when taken as a whole. It is a
transfer of one or more undertakings as a result of sale for a lump sum consideration, without values being
assigned to the individual assets and liabilities in such sale. Sale includes transfer of an asset from one
person to another for some consideration, where consideration can be in kind or cash.
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‘Undertaking’ shall include any part of an undertaking or a unit or division of an undertaking or a business
activity taken as a whole, but does not include individual assets or liabilities or any combination thereof not
constituting a business activity.

The term ‘sale’ is not defined in the Income Tax Act, 1961. The term “Sale” is defined in the Section 4 of the
Sales of Goods Act, 1930. Sale is a contract whereby the seller transfers the property in goods to a buyer for
a price.

In CIT v R.R. Ramkrishna Pillai (66 ITR 725), the Supreme Court made the clear distinction between sale
and exchange. In this case, the assessee was carrying on the business and had transferred the assets of the
business to a company in consideration for the allotment of the shares of that company. The issue was
whether it was exchange or sale because on that basis the transaction will be identified as slump sale. The
Supreme Court held that where the assets are transferred for money consideration and the liability of
consideration so determined is discharged by any mode whether money or other assets then the said
transaction is sale.

In that case, there are in truth two transactions, one transaction of sale and the other of contract under which
the shares are allotted in satisfaction of the liability to pay the price. However where the assets are
transferred for a consideration of another asset other than money the said transaction is exchange. On the
basis of this distinction the Supreme Court held that transfer of assets in consideration for the allotment of
shares of that company is ‘exchange’ and not sale.

The Act does not define a slump sale but has included in its ambit slump sale by way of section 180(1) and
provides for the procedure and approval required for selling, leasing or disposing of the whole or
substantially whole of the undertaking of the company or where the company owns more than one
undertaking, of the whole or substantially the whole of any such undertakings.

“Undertaking” means an undertaking in which the investment of the company exceeds twenty per cent. of its
net worth as per the audited balance sheet of the preceding financial year or an undertaking which generates
twenty per cent. of the total income of the company during the previous financial year.

“Substantially the whole of the undertaking” in any financial year shall mean twenty per cent. or more of the
value of the undertaking as per the audited balance sheet of the preceding financial year.

BUSINESS SALE/DIVESTITURE

Divestiture means selling or disposal of assets of the company or any of its business undertakings/ divisions,
usually for cash (or for a combination of cash and debt) and not against equity shares to achieve a desired
objective, such as greater liquidity or reduced debt burden. Divestiture is normally used to mobilize resources
for core business or businesses of the company by realizing value of non-core business assets.

For example: XYZ Ltd. is the parent of a food company, a car company, and a clothing company. If XYZ Ltd.
wishes to go out of the car business, it may divest the business by selling it to another company, exchanging
it for another asset, or closing down the car company.

Reasons for Divestitures
e Huge divisional losses
e Continuous negative cash flows from a particular division
o Difficulty in integrating the business within the company

e Unable to meet the competition


http://www.investinganswers.com/node/2278
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e Better alternatives of investment
e Lack of technological upgradations due to non-affordability
e Lack of integration between the divisions

e Legal pressures

E.g. Nestle is selling its US chocolate business, which includes brands such as BabyRuth, Butterfinger, and
Crunch to Ferrero for $2.8 billion. The deal is part of Nestle's strategy to sell underperforming brands and
refocus on healthier products and fast-growing markets.

JOINT VENTURE

A joint venture (JV) is a business or contractual arrangement between two or more parties which agree to
pool resources for the purpose of accomplishing a specific task may be a new project or any other business
activity. In a joint venture (JV), each of the participants is responsible for profits, losses and costs associated
with it. Company enters into a joint venture when it lacks required knowledge, human capital, technology or
access to a specific market that is necessary to be successful in pursuing the project on its own.

For example, A Ltd. may own technology, manufacturing and production facilities that B Ltd. needs to create
and ultimately distribute a new product. A joint venture between the two companies gives B Ltd. access to
the equipment without purchasing or leasing it, while A Ltd. is able to participate in production of a product
without incurring costs to develop. Each company benefits when the joint venture is successful, and neither
is left to complete the project alone.

TYPES OF JOINT VENTURES

(a) Equity-based joint ventures is a type of joint venture in which two or more parties set-up a
separate legal company to act as the vehicle for carrying out the project. This new company would
usually be located in the same country as one of the two partner companies, with the purpose of
mutually establishing an activity with its own objectives: marketing and distribution, research,
manufacturing, etc. It benefits foreign and/or local private interests, or members of the general
public through capital.

(b) Non-equity joint ventures also known as cooperative agreements, seek technical service
arrangements, franchise, brand use agreements, management contracts, rental agreements, or
one-time contracts, e.g., for construction projects, non-equity arrangements in which some
companies are in need of technical services or technological expertise than capital. It may be
modernizing operations or starting new production operations.

Example:

e Vistara airlines is an Indian Joint Venture with a foreign company. Vistara is the brand name of Tata
SIA Airlines Ltd, a JV between India’s corporate giant Tata Sons and Singapore Airlines (SIA).

e Tata Starbucks Pvt. Ltd is a joint venture of Tata with Starbucks Corporation, USA which runs a chain
of Starbucks brand coffee shops across India.

STRATEGIC ALLIANCE

Nike, the world’s largest producer of athletic foot-wear, does not produce a single shoe. Boeing, the giant
aircraft company, makes little more than cockpits and wing bits. These organizations, like a number of other
businesses nowadays, have created strategic alliances with their suppliers to do much of their actual
production for them.


https://www.investopedia.com/terms/h/humancapital.asp
https://www.investopedia.com/terms/m/manufacturing-production.asp
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A strategic alliance is an arrangement between two companies that have decided to share resources to
undertake a specific, mutually beneficial project. It is an excellent vehicle for two companies to work together
profitably. It can help companies develop and exploit the unique strengths. Organizations get an opportunity
to widen customer base or utilize the surplus capacity.

E.g. Etihad Airways, based in Abu Dhabi, has completed an investment in India’s Jet Airways. This alliance
will provide considerable benefits for both carriers, as it opens Etihad to 23 cities in India, and offers Jet
Airways passengers connection possibilities to the US, Europe, Middle East and Africa that were previously
unavailable.

ICICI Bank and Vodafone India entered into a strategic alliance to launch a unique mobile money transfer
and payment service called ‘m-pesa’.

REVERSE MERGER

A reverse merger is a merger in which a private company becomes a public company by acquiring it. It
saves a private company from the complicated process and expensive compliance of becoming a public
company. Instead, it acquires a public company as an investment and converts itself into a public
company.

However, there is another angle to the concept of a reverse merger. When a weaker or smaller company
acquires a bigger company, it is a reverse merger. In addition, when a parent company merges into its
subsidiary or a loss-making company acquires a profit-making company, it is also termed as a reverse
merger.

The reason for reverse merger are:

e To carry forward tax losses of the smaller firm, this allows the combined entity to pay lower taxes. Tax
savings under Income Tax Act, 1961.

e Economies of scale of production
e Marketing network

e To protect the trademark rights, licence agreements, assets of small/loss making company
Examples:
1. Merging of Oil exploration company Cairn India with parent Vedanta India

2. In 2002 Merging of ICICI with its arm ICICI Bank. The parent company’s balance sheet was more
than three times the size of its subsidiary at the time. The rational for the reverse merger was to
create a universal bank that would lend to both industry and retail borrowers.

3. Merging of Godrej Soaps, profitable and with a turnover of ¥437 crore with loss-making Gujarat
Godrej Innovative Chemicals with a turnover of I60 crore, the resulting firm was named Godrej
Soaps.

FINANCIAL RESTRUCTURING

Corporate financial restructuring is any substantial change in a company’s financial structure, or ownership
or control, or business portfolio, designed to increase the value of the firm, i.e., debt and equity restructuring.
Internal reconstruction of a company is the simplest form of financial restructuring. Under this, various
liabilities are reduced after negotiating with various stakeholders such as banks, financial institutions,
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creditors, debenture holders and shareholders. It deals with the restructuring of capital base and raising
finance for new projects.

DEBT RESTRUCTURING

It involves a reduction of debt and an extension of payment terms or change in terms and conditions, which
is less expensive. It is nothing but negotiating with bankers, creditors, vendors. It is the process of
reorganizing the whole debt capital of the company. It involves the reshuffling of the balance sheet items as it
contains the debt obligation of the company. Debt capital of the company includes secured long term
borrowing, unsecured long-term borrowing, and short term borrowings.

e Restructuring of the secured long-term borrowing for improving liquidity and increasing the cash flows
for a sick company and reducing the cost of capital for healthy companies. Restructuring of the
unsecured long-term borrowings.

e Restructuring of the long-term unsecured borrowings can be in form of public deposits and/or private
loans (unsecured) and privately placed, unsecured bonds or debentures.

e Restructuring of other short-term borrowings: the borrowings that are very short in nature are generally
not restructured these can indeed be renegotiated with new terms. These types of short-term
borrowings include inter-corporate deposits clean bills & clean overdraft.

e Best method for corporate debt restructuring is Debt-equity swap. In the case of an debt-equity swap,
specified shareholders have right to exchange stock for a predetermined amount of debt (i.e. bonds) in
the same company. In debt-equity swap debt /bonds are exchanged with shares/stock of the company.

CASE STUDY

Gammon India Ltd. invoked the Strategic Debt Restructuring (SDR) mechanism in the 2015-2016. A total of
16 banks, led by ICICI Bank, decided to convert a part of their loan into 63.07 per cent equity. The SDR
Scheme, an improved version of the erstwhile Corporate Debt Restructuring, or CDR, mechanism, wherein
lenders have sweeping powers to throw out managements of companies whose assets have turned bad.
However, the bankers could not find a buyer for the entire Gammon India and instead decided to restructure
it into three parts - Power Transmission & Distribution (T&D), Engineering, Procurement & Construction
(EPC), and the residual business. The Thailand-based GP Group has acquired the EPC assets while
Ajanma Holdings bought stake in the T&D business.

Gammon India is one among two dozen companies where bankers have invoked the SDR Scheme, to make
the process of debt recovery faster and smoother. The list includes Alok Industries, Usher Agro, Diamond
Power, Monnet Ispat, Jaiprakash Power and IVRCL.

EQUITY RESTRUCTURING

It is a process of reorganizing the equity capital. It includes a reshuffling of the shareholders capital and the
reserves that are appearing on the balance sheet. Restructuring equity means changing how the firm’s
residual cash flows are divided and distributed among the firms shareholders, with the goal of increasing the
overall market value of the firms common stock. Restructuring of equity and preference capital becomes
complex process involving a process of law and is a highly regulated area.

The following comes under equity restructuring:
e Alteration of share capital

e Reduction of share capital
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e Buy-back of shares
ALTERATION OF SHARE CAPITAL

The capital of a company is separated into units of a fixed denomination and such unit is a share. A share
means a share in the share capital of a company and includes stock as defined under Section 2(84) of
Companies Act, 2013. Alteration of share capital means, increase or decrease in or rearrangement of share
capital as permitted in Articles of Association. An increase or decrease in the share capital of a company
may be carried out as and when the company requires thus leading to an alteration in the company’s share
capital.

According to section 61 of the Companies Act, 2013 a limited company having a share capital derives its
power to alter its share capital through its articles of association. As per the section the company may alter
its memorandum in its general meeting to—

1. increase its authorised share capital by such amount as it thinks expedient;

2. consolidate and divide all or any of its share capital into shares of a larger amount than its existing
shares.

The proviso to Section 61(1)(b) clarifies that No consolidation and division which results in changes
in the voting percentage of shareholders shall take effect unless it is approved by the Tribunal on an
application made in the prescribed manner. (This Proviso notified w.e.f. 01-06-2016)

3. convert all or any of its fully paid-up shares into stock, and reconvert that stock into fully paid-up
shares of any denomination;

4. sub-divide its shares, or any of them, into shares of smaller amount than is fixed by the
memorandum, so, however, that in the sub-division the proportion between the amount paid and the
amount, if any, unpaid on each reduced share shall be the same as it was in the case of the share
from which the reduced share is derived,;

5. cancel shares which, at the date of the passing of the resolution in that behalf, have not been taken or
agreed to be taken by any person, and diminish the amount of its share capital by the amount of the
shares so cancelled. The cancellation of shares shall not be deemed to be a reduction of share
capital.

If a company increases its capital beyond the amount of authorised capital, it shall increase its authorised
capital by the amount of new shares. Section 2(8) of the Companies Act 2013, defines that “Authorised
capital” or “nominal capital” means such capital which is authorized by the memorandum of a company to be
the maximum amount of share capital of the company.

If consolidation and division, results in changes in the voting percentage of shareholders, it shall be approved
by the Tribunal.

Legal Provisions
e Section 61 to 64 read with Section 13 and 14 of the Companies Act, 2013
e Companies (Share Capital and Debentures) Rules, 2014.

¢ National Company Law Tribunal Rules, 2016

REDUCTION OF SHARE CAPITAL

Capital Reduction is the process of decreasing a company's shareholder’s equity through share cancellations
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and share repurchases. The reduction of share capital means reduction of issued, subscribed and paid up
share capital of the company. In simple words it can be regarded as ‘Cancellation of Uncalled Capital’ i.e.
part of subscribed share capital. The act of capital reduction is enacted by reducing the amount of issued
share capital in a response to a permanent reduction in a company's operations or a revenue loss that
cannot be recovered from a company's future earnings.

The need of reducing share capital arise in following situations:
e Returning of surplus to shareholders;
¢ Eliminating losses, which may be preventing the payment of dividends;

e As part of scheme of compromise or arrangements

Special Resolution

Reduction of capital requires » Authorisation in Articles

Confirmation of Tribunal (NCLT)

Legal Provisions
e Section 66 of the Companies Act, 2013; Reduction by way of cancellation of shares

e Rule 2 to 6 of the National Company Law Tribunal (Procedure for Reduction of Share Capital of
Company) Rules, 2016

e SEBI (LODR) Regulations, 2015.
Examples:

e The shares of face value of INR 125 each of which INR 100 paid, the company may reduce them to
INR 100 fully paid-up shares and thus relieve the shareholders from liability on the uncalled capital of
INR 25 per share.

e The shares of face value of INR 100 each fully paid-up is represented by INR 75 worth of assets. In
such a case, reduction of share capital may be effected by cancelling INR 25 per share and writing off
similar amount of shares.

e The shares of face value of INR 100 each fully paid-up reduced to face value of INR 75 each by paying
back INR 25 per share.

Modes of Reduction of Capital

A company limited by shares or a company limited by guarantee and having a share capital may, if
authorised by its articles, by special resolution, and subject to its confirmation by the Tribunal on petition,
reduce its share capital in any way and in particular:

(a) extinguish or reduce the liability on any of its shares in respect of the share capital not paid-up;
or
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(b) either with or without extinguishing or reducing liability on any of its shares,—
(i) cancel any paid-up share capital which is lost or is unrepresented by available assets; or

(i) pay off any paid-up share capital which is in excess of the wants of the company,

alter its memorandum by reducing the amount of its share capital and of its shares accordingly.
Reduction of capital without sanction of the Tribunal

The following are cases which amount to reduction of share capital but where no confirmation by the Tribunal
is necessary:

(a) Surrender of shares — “Surrender of shares” means the surrender of shares already issued, to the
company, by the registered holder of shares. Where shares are surrendered to the company,
whether by way of settlement of a dispute or for any other reason, it will have the same effect as a
transfer in favour of the company and amount to a reduction of capital. But if, under any
arrangement, such shares, instead of being surrendered to the company, are transferred to a
nominee of the company then there will be no reduction of capital [Collector of Moradabad v. Equity
Insurance Co. Ltd., (1948) 18 Com Cases 309: AIR 1948 Oudh 197]. Surrender may be accepted
by the company under the same circumstances where forfeiture is justified. It has the effect of
releasing the shareholder whose surrender is accepted for further liability on shares.

The Companies Act contains no provision for surrender of shares. Thus surrender of shares is valid
only when Articles of Association provide for the same and:

(i) where forfeiture of such shares is justified; or
(i) when shares are surrendered in exchange for new shares of same nominal value.

Both forfeiture and surrender lead to termination of membership. However, in the case of forfeiture,
it is at the initiative of company and in the case of surrender it is at the initiative of member or
shareholder.

(b) Forfeiture of shares — A company may if authorised by its articles, forfeit shares for non-payment of
calls and the same will not require confirmation of the Tribunal.

(c) Diminution of capital — Where the company cancels shares which have not been taken or agreed to
be taken by any person.

(d) Redemption of redeemable preference shares.

(e) Buy-back of its own shares.
Creditors’ right to object to reduction

After passing the special resolution for the reduction of capital, the company is required to apply to the
Tribunal by way of petition for the confirmation of the resolution under Section 66 of the Companies Act,
2013. Where the proposed reduction of share capital involves either (i) diminution of liability in respect of
unpaid share capital, or (ii) the payment to any shareholder of any paid-up share capital, or (iii) in any other
case, if the Tribunal so directs, the following provisions shall have effect:

The creditors having a debt or claim admissible in winding-up are entitled to object. To enable them to do so,
the Tribunal will settle a list of creditors entitled to object. If any creditor objects, then either his consent to the
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proposed reduction should be obtained or he should be paid off or his payment be secured. The Tribunal, in
deciding whether or not to confirm the reduction will take into consideration the minority shareholders and
creditors.

The Tribunal shall give notice of every application made to it under sub-section (1) of section 66 to
the Central Government, Registrar and to the Securities and Exchange Board, in the case of listed
companies, and the creditors of the company and shall take into consideration the representations, if any,
made to it by that Government, Registrar, the Securities and Exchange Board and the creditors within a
period of three months from the date of receipt of the notice:

Provided that where no representation has been received from the Central Government, Registrar, the
Securities and Exchange Board or the creditors within the said period, it shall be presumed that they have no
objection to the reduction.

There is no limitation on the power of the Court to confirm the reduction except that it must first be satisfied
that all the creditors entitled to object to the reduction have either consented or been paid or secured [British
and American Trustee and Finance Corpn. v. Couper, (1894) AC 399, 403: (1991-4) All ER Rep 667].

When exercising its discretion, the Tribunal must ensure that the reduction is fair and equitable. In short, the
Court shall consider the following, while sanctioning the reduction:

() The interests of creditors are safeguarded;
(i) The interests of shareholders are considered; and

(iii) Lastly, the public interest is taken care of.
Confirmation and registration

Section 66(3) of the Companies Act, 2013 states that if the Tribunal is satisfied that either the creditors
entitled to object have consented to the reduction, or that their debts have been determined, discharged,
paid or secured, it may confirm the reduction of share capital on such terms and conditions as it deems fit.

Section 66(4) of the Companies Act, 2013 states that the order of confirmation of the reduction of share
capital by the Tribunal under sub-section (3) shall be published by the company in such manner as the
Tribunal may direct.

Section 66(5) of the Companies Act, 2013 states that the Company shall deliver a certified copy of Tribunal
order confirming the reduction together with the minutes giving the details of the company’s

(&) amount of share capital;

(b) number of shares into which it is to be divided;

(c) amount of each share; and

(d) amount, if any, at the date of registration deemed to be paid-up on each share,
to the Registrar within 30 days of receipt of the order of Tribunal who will register them. The reduction
takes effect only on registration of the order and minutes, and not before. The Registrar will then issue a
certificate of registration which will be a conclusive evidence that the requirements of the Act have been

complied with and that the share capital is now as set out in the minutes. The Memorandum has to be
altered accordingly.
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Conclusiveness of certificate for reduction of capital

Where the Registrar had issued his certificate confirming the reduction, the same was held to be conclusive
although it was discovered later that the company had no authority under its articles to reduce capital [Re
Walkar & Smith Ltd., (1903) 88 LT 792 (Ch D)]. Similarly, in a case where the special resolution for reduction
was an invalid one, but the company had gone through with the reduction, the reduction was not allowed to
be upset [Ladies’s Dress Assn. v. Pulbrook, (1900) 2 QB 376].

Liability of members in respect of reduced share capital

On the reduction of share capital, a member of the company, past or present, shall not be liable to any call or
contribution in respect of any share held by him exceeding the amount of difference, if any, between the
amount paid on the share, or reduced amount, if any, which is to be deemed to have been paid thereon, as
the case may be, and the amount of the share as fixed by the order of reduction.

If, however the name of any creditor entitled to object to the reduction of share capital under this section is,
by reason of his ignorance of the proceedings for reduction or of their nature and effect with respect to his
debt or claim, not entered on the list of creditors, and after such reduction, the company commits a default,
within the meaning of section 6 of the Insolvency and Bankruptcy Code, 2016, in respect of the amount of his
debt or claim—

(a) every person, who was a member of the company on the date of the registration of the order for
reduction by the Registrar, shall be liable to contribute to the payment of that debt or claim, an
amount not exceeding the amount which he would have been liable to contribute if the company
had commenced winding-up on the day immediately before the said date; and

(b) if the company is wound up, the Tribunal may, on the application of any such creditor and proof of
his ignorance as aforesaid, if it thinks fit, settle a list of persons so liable to contribute, and make
and enforce calls and orders on the contributories settled on the list, as if they were ordinary
contributories in a winding up.

Penalties
If any officer of the company
(a) Knowingly conceals the name of any creditor entitled to object to the reduction;
(b) knowingly misrepresents the nature or amount of the debt or claim of any creditor; or

(c) abets or is privy to any such concealment or misrepresentation as aforesaid,
he shall be liable under section 447.

If a company fails to comply with the provisions of sub-section (4) of section 66, it shall be punishable with
fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees.
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Procedure for reduction of capital — a Flow Chart
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Reduction of capital and Scheme of Compromise and Arrangement

Arrangement includes ‘a reorganisation of share capital of the company’ and reorganisation can involve
reduction of share capital. However, as part of the scheme of compromise or arrangement, distinct
formalities as prescribed under section 100 do not have to be observed [Maneckchowk and Ahmedabad Mfg.
Co.Ltd., Re (1970) 2 Comp LJ 300 (Guj); also Vasant Investment Corporation Ltd. v. Official Liquidator
(1981) 51 Comp Cas 20 (Bom); Mcleod & Co.Ltd. v. S.K. Ganguly (1975) 45 Comp Cas 563 (Cal)]. It may
however be noted that, in all such cases involving reduction of share capital in the scheme of compromise or
arrangement, the petition seeking confirmation of the Tribunal with respect to the scheme must also
expressly mention that the company is also seeking, at the same time, the confirmation of the Tribunal with
respect to the reduction of share capital, and that, while seeking the consent of the members to the scheme,
the consent of the members with respect to the reduction of share capital had also been obtained.

The power of Tribunal to give to creditors an opportunity of raising objections to the reduction of capital is
discretionary. In an appropriate case, for example, where the interests of creditors are duly and fully
protected, the Tribunal may exercise its discretion against calling upon the creditors to raise objections.

BUY-BACK

According to Section 68(1) of the Companies Act, 2013, a company whether public or private, may purchase
its own shares or other specified securities (hereinafter referred to as “buy-back”) out of:

(i) its free reserves; or
(ii) the securities premium account; or
(i) the proceeds of any shares or other specified securities.

However, no buy-back of any kind of shares or other specified securities can be made out of the proceeds of
an earlier issue of the same kind of shares or same kind of other specified securities. Thus, the company
must have at the time of buy-back, sufficient balance in any one or more of these accounts to accommodate
the total value of the buy-back.

The term Buy-back has two meanings. Firstly, when a person sells shares or any specified securities and
then buys again according to a fixed agreement, the buying back by a company of its shares/securities from
an investor who put venture capital up for the formation of the company.

Secondly, buying of its own stock from open market in order to reduce the number of outstanding shares. It
is one of the prominent modes of capital restructuring. It is a corporate action in which a company buys back
its shares from the existing shareholders usually at a price higher than market price. When it buys back, the
number of shares outstanding in the market reduces. By reducing the number of shares outstanding in the
market, buy-backs increase the proportion of shares a company owns.

Prior to insertion of Sec 77A of Companies Act, 1956, capital restructuring was achieved through capital
reduction which is cumbersome procedure. Buy-back should not be used for improving controlling interest of
the promoters group. Promoters group controlling increases consequent to the buy-back. However
improvement of controlling interest may occur as a natural consequence of the Buy-back strategy. Good
corporate management should always aim at creation and enhancement of shareholders value.

Modes of Buy-Back
(1) Tender Offer

In tender offer, the company makes an offer to buy a certain number of shares/securities at a specific price
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directly from security holders on proportionate basis. Share buyback ensures all shareholders are treated
equally, however small they are.

(2) Open Market Purchase

In open market purchase, the company acquires a certain number of shares. Fixes a price cap and buy for
any price up to the upper limit. Most companies prefer the open market route. The biggest difference
between the two - tender offer and open market purchase- is that the price in the tender route is fixed.

Buy-back from open market can be made through :
»  Book Building Process
»  Stock exchange

Advantages of buy-back

e Itis an alternative mode of reduction in capital without requiring approval of the National Company Law
Tribunal

e To improve the earnings per share

e To improve return on capital, return on net worth and to enhance the long-term shareholders value
e To provide an additional exit route to shareholders when shares are undervalued or thinly traded

e To enhance consolidation of stake in the company

e To prevent unwelcome takeover bids

e To return surplus cash to shareholders

e To achieve optimum capital structure

e To support share price during periods of sluggish market condition

e To serve the equity more efficiently.
Legal Framework for Buy-back

e Companies Act, 2013

o Companies (Share Capital and Debentures) Rules, 2014.

e Securities and Exchange Board of India (Buy-back of Securities) Regulations, 2018.
EXAMPLES:

In the year 2017, Infosys decided to utilize cash reserves of USD 6 hillion either through share buy-back or
generous dividend. Cognizant and TCS announced mega buy-back offers worth USD 3.4 billion and
16,000 crore, respectively, to return surplus cash to shareholders. HCL Technologies also approved a buy-
back of up to 3.50 crore shares worth ¥3,500 crore.

Procedure for Buy-back
Authorisation

The primary requirement is that the articles of association of the company should authorise buy-back.
Incase, such a provision is not available, it would be necessary to alter the articles of association to
authorise buy-back. Buy-back can be made with the approval of the Board of directors at a meeting and/or
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by a special resolution passed by shareholders in a general meeting, depending on the quantum of buy-
back. In case of a listed company, approval of shareholders shall be obtained only by postal ballot.

Quantum of Buy-back

(@) Board of directors can approve buy-back up to 10% of the total paid-up equity capital and free
reserves of the company and such buyback has to be authorized by the board by means of a
resolution passed at the meeting.

(b) Shareholders by a special resolution can approve buy-back up to 25% of the total paid-up capital
and free reserves of the company. In respect of any financial year, the shareholders can approve
by special resolution up to 25% of total equity capital in that year.

Post buy-back debt-equity ratio

The ratio of the aggregate of secured and unsecured debts owed by the company after buy-back should not
be more than twice the paid-up capital and its free reserves i.e. the ratio shall not exceed 2:1. However, the
Central Government may, by order, notify a higher ratio of the debt to capital and free reserves for a class or
classes of companies;

All the shares or other specified securities for buy-back are to be fully paid-up.
Buy-back by listed/unlisted companies

The buy-back of the shares or other specified securities listed on any recognized stock exchange is in
accordance with the regulations made by the Securities and Exchange Board in this behalf; and

The buy-back in respect of shares or other specified securities other than listed securities is in accordance
with such rules made under Chapter IV of the Companies Act, 2013.

Time gap

No offer of buy-back under this sub-section shall be made within a period of one year reckoned from the date
of the closure of the preceding offer of buy-back, if any.

Explanatory statement

The notice of the meeting at which the special resolution is proposed to be passed shall be accompanied by
an explanatory statement stating—

(a) afull and complete disclosure of all material facts;

(b) the necessity for the buy-back;

(c) the class of shares or securities intended to be purchased under the buy-back;
(d) the amount to be invested under the buy-back; and

(e) the time-limit for completion of buy-back.
Buy-back Procedure for Private & Unlisted Public Companies
Rule 17 of the Companies (Share Capital and Debentures) Rules, 2014

According to Rule 17(2) the company which has been authorized by a special resolution shall, before the buy-
back of shares, file with the Registrar of Companies a letter of offer in Form No. SH-8, along with the fee as
prescribed. Such letter of offer shall be dated and signed on behalf of the Board of directors of the company by not
less than two directors of the company, one of whom shall be the managing director, where there is one.



30 PP-CRILW

Filing Declaration of Solvency with SEBI/ROC [Rule 17(3)]

When a company proposes to buy-back its own shares or other specified securities under this section in
pursuance of a special resolution or board resolution as the case may be, it shall, before making such buy-
back, file with the Registrar and the Securities and Exchange Board (in case of listed companies), a
declaration of solvency in Form No. SH-9 signed by at least two directors of the company, one of whom shall
be the managing director, if any, in such form as may be prescribed and verified by an affidavit as specified
in said form.

Dispatch of letter of Offer [Rule 17(4)]

The letter of offer shall be dispatched to the shareholders or security holders immediately after filing the
same with the Registrar of Companies but not later than 21 days from its filing with the Registrar of
Companies.

The letter of offer shall contain true, factual and material information and shall not contain any misleading
information and must state that the directors of the company accept the responsibility for the information
contained in such document; [Rule17(10)]

Validity [Rule 17(5)]

The offer for buy-back shall remain open for a period of not less thanl5 days and not exceeding 30 days
from the date of dispatch of the letter of offer.

Acceptance on proportional basis [Rule 17(6)]

In case the number of shares or other specified securities offered by the shareholders or security holders is
more than the total number of shares or securities to be bought back by the company, the acceptance per
shareholder shall be on proportionate basis out of the total shares offered for being bought back.

Time limit for verification [Rule 17(7)]

The company shall complete the verifications of the offers received within 15 days from the date of closure of
the offer and the shares or other securities lodged shall be deemed to be accepted unless a communication
of rejection is made within 21 days from the date of closure of the offer.

Payment of consideration/returning of share certificates

The company shall within seven days of the time limit of verification:

(a) make payment of consideration in cash to those shareholders or security holders whose securities
have been accepted, or

(b) return the share certificates to the shareholders or security holders whose securities have not been
accepted at all or the balance of securities in case of part acceptance.

Separate Account [Rule 17(8)]

The company shall immediately after the date of closure of the offer, open a separate bank account and
deposit there in, such sum, as would make-up the entire sum due and payable as consideration for the
shares tendered for buy-back.

The company shall confirm in its offer the opening of a separate bank account adequately funded for this
purpose and to pay the consideration only by way of cash. [Rule17 (10)]
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Other conditions [Rule 17(10)]

The rules further provide that the company shall ensure that—
(a) the company shall not withdraw the offer once it has announced the offer to the shareholders;

(b) the company shall not utilize any money borrowed from banks or financial institutions for the
purpose of buying back its shares; and

(c) the company shall not utilize the proceeds of an earlier issue of the same kind of shares or same
kind of other specified securities for the buy-back.

Time limit for completion of buy-back [Section 68(4)]

Every buy-back shall be completed within a period of one year from the date of passing of the special
resolution, or as the case may be, the resolution passed by the Board.

Methods of buy-back [Section 68(5)]

The buy-back may be —
(@) from the existing shareholders or security holders on a proportionate basis;
(b) from the open market;

(c) by purchasing the securities issued to employees of the company pursuant to a scheme of stock
option or sweat equity.

Extinguishment of securities bought back [Section 68(7)]

When a company buys back its own shares or other specified securities, it shall extinguish and physically
destroy the shares or securities so bought back within seven days of the last date of completion of buy-back.

Prohibition of further issue of shares or securities [Section 68(8)]

When a company completes a buy-back of its shares or other specified securities it shall not make a further
issue of the same kind of shares or other securities including allotment of new shares under clause (a) of
sub-section (1) of section 62 or other specified securities within a period of six months except by way of a
bonus issue or in the discharge of subsisting obligations such as conversion of warrants, stock option
schemes, sweat equity or conversion of preference shares or debentures into equity shares.

Register of buy-back [Section 68(9)]

When a company buys back its shares or other specified securities , it shall maintain a register of the shares
or securities so bought, the consideration paid for the shares or securities bought back, the date of
cancellation of shares or securities, the date of extinguishing and physically destroying the shares or
securities and such other particulars as may be prescribed.

According to the rules the register of shares or securities bought back shall be maintained in Form SH-10, at
the registered office of the company and shall be kept in the custody of the secretary of the company or any
other person authorized by the board in this behalf. Entries in the register shall be authenticated by the
secretary of the company or by any other person authorized by the Board for the purpose. [Rule 17(12)].

Return of buy back [Section 68 (10)]

A company shall, after the completion of the buy-back under this section, file with the Registrar and the
Securities and Exchange Board (incase of listed companies) a return containing such particulars relating to
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the buy-back within thirty days of such completion, as may be prescribed.

The company shall file with the Registrar, and in case of a listed company with the Registrar and the SEBI, a
return in the Form No. SH-11 along with the ‘fee’. There shall be annexed to the return filed with the
Registrar in Form No. SH-11, a certificate in Form No. SH-15 signed by two directors of the company
including the managing director, if any, certifying that the buy-back of securities has been made in
compliance with the provisions of the Act and rules made thereunder. [Rule 17(13) and Rule 17(14)]

Penal Provisions [Section 68 (11)]

If a company makes any default in complying with the provisions of this section or any regulation made by
the Securities and Exchange Board, in case of listed companies, the company shall be punishable with fine
which shall not be less than one lakh rupees but which may extend to three lakh rupees and every officer of
the company who is in default shall be punishable with imprisonment for a term which may extend to three
years or with fine which shall not be less than one lakh rupees but which may extend to three lakh rupees, or
with both.

Transfer to and application of Capital Redemption Reserve Account (Section 69)

When a company purchases its own shares out of free reserves or securities premium account, a sum equal
to the nominal value of the shares so purchased shall be transferred to the capital redemption reserve
account and details of such transfer shall be disclosed in the balance sheet. The capital redemption reserve
account may be applied by the company, in paying up unissued shares of the company to be issued to
members of the company as fully paid bonus shares.

Circumstances prohibiting buy back (Section 70)

No company shall directly or indirectly purchase its own shares or other specified securities—
(i) through any subsidiary company including its own subsidiary companies;
(i) through any investment company or group of investment companies; or

(i) if a default, is made by the company, in the repayment of deposits accepted either before or after
the commencement of this Act, interest payment thereon, redemption of debentures or preference
shares or payment of dividend to any shareholder, or repayment of any term loan or interest
payable thereon to any financial institution or banking company: However, the buy-back is not
prohibited, if the default is remedied and a period of three years has lapsed after such default
ceased to subsist.

No company shall, directly or indirectly, purchase its own shares or other specified securities in case such
company has not complied with the provisions of sections 92 (Annual Return), 123 (Declaration of
Dividend), 127 (punishment for failure to distribute dividend) and section 129 (Financial Statement) of
the Companies Act, 2013.

INCOME TAX ASPECTS

Section 46A of the Income-tax Act, 1961 provides that any consideration received by a security holder from
any company on buy back shall be chargeable to tax on the difference between the cost of acquisition and
the value of consideration received by the security holder as capital gains.

The computation of capital gains shall be in accordance with the provisions of Section 48 of the Income-tax
Act, 1961.
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In respect of Foreign Institutional Investors (FlIs), as per the provisions of Section196D (2) of the Income
Tax Act, 1961 no deduction of tax at source shall be made before remitting the consideration for equity
shares tendered under the offer by Flls as defined under Section 115AD of the Income Tax Act,1961.
NRIs, OCBs and other non-resident shareholders (excluding FlIs) will be required to submit a No Objection
Certificate (NOC) or tax clearance certificate obtained from the Income Tax authorities under the Income
Tax Act. In case the aforesaid NOC or tax clearance certificate is not submitted, the company should deduct
tax at the maximum marginal rate as may be applicable to the category of shareholders on the entire
consideration amount payable to such share holders.

BUY-BACK PROCEDURE FOR LISTED SECURITIES

In exercise of powers, SEBI notified Securities and Exchange Board of India (Buy-back of Securities)
Regulations, 2018 w.e.f. September 11, 2018. Notification No. SEBI/LAD-NRO/GN/2018/32. All the listed
companies are required to comply with SEBI (Buy Back of Securities) Regulations, 2018, in addition to the
provisions of the Companies Act, 2013. These regulations broadly cover the following aspects:

1. Special resolution and its additional disclosure requirements.

2. Methods of buy back including buy back through reverse book building, from existing
shareholders through tender offer, etc.

3. Filing of offer documents, public announcement requirements.
4. Offer procedure/opening of escrow account, etc.

5. General obligations of company, merchant banker, etc.
Special Resolution and its additional disclosure requirements (Regulation 5)

Sub-regulation (iv) of Regulation 5 of the Regulations, lays down that for the purposes of passing a special
resolution the explanatory statement to be annexed to the notice for the general meeting shall contain
disclosures as specified in Schedule | to the Regulations.

Sub-regulation (v) provides that a copy of the above resolution passed at the general meeting shall be filed
with SEBI and the stock exchanges where the shares or other specified securities of the company are listed,
within seven days from the date of passing of the resolution.

In case of Board approval

Regulation 5(vii) of the Regulations, provides that a company, authorized by a resolution passed by the
Board of Directors at its meeting to buy back its shares or other specified securities, shall file a copy of the
resolution, with the SEBI and the stock exchanges, where the shares or other specified securities of the
company are listed, within two working days of the date of the passing of the resolution.

Disclosures under Schedule | (Contents of Explanatory Statement)

An explanatory statement containing full and complete disclosure of all the material facts and the following
disclosures prescribed in Schedule | of the Regulations should be annexed to the notice where the buy-back
is pursuant to shareholders’ approval:

(i) Date of the Board meeting at which the proposal for buy back was approved by the Board of
Directors of the company;

(i) Necessity for the buy back;
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(i) Maximum amount required under the buy back and its percentage of the total paid up capital and
free reserves;
(iv) Maximum price at which the shares or other specified securities are proposed be bought back and
the basis of arriving at the buy back price;
(v) Maximum number of securities that the company proposes to buy back;
(vi) Method to be adopted for buy back as referred in sub-regulation (iv) of regulation 4;

(vi) (a) the aggregate shareholding of the promoter and of the directors of the promoters, where the

(viii)

(ix)

)

(xi)

promoter is a company and of persons who are in control of the company as on the date of the
notice convening the General Meeting or the Meeting of the Board of Directors;

(b) aggregate number of shares or other specified securities purchased or sold by persons
including persons mentioned in (a) above from a period of six months preceding the date of the
Board Meeting at which the buy back was approved till the date of notice convening the general
meeting;

(c) the maximum and minimum price at which purchases and sales referred to in (b) above were
made along with the relevant dates;

Intention of the promoters and persons in control of the company to tender shares or other specified
securities for buy-back indicating the number of shares or other specified securities, details of
acquisition with dates and price;

A confirmation that there are no defaults subsisting in repayment of deposits, redemption of
debentures or preference shares or repayment of term loans to any financial institutions or banks;

A confirmation that the Board of Directors has made a full enquiry into the affairs and prospects of
the company and that they have formed the opinion-

(a) that immediately following the date on which the General Meeting or the meeting of the Board
of Directors is convened there will be no grounds on which the company could be found unable
to pay its debts;

(b) asregards its prospects for the year immediately following that date that, having regard to their
intentions with respect to the management of the company’s business during that year and to
the amount and character of the financial resources which will in their view be available to the
company during that year, the company will be able to meet its liabilities as and when they fall
due and will not be rendered insolvent within a period of one year from that date; and

(c) in forming their opinion for the above purposes, the directors shall take into account the
liabilities as if the company were being wound up under the provisions of the Companies Act,
1956 or Companies Act or the Insolvency and Bankruptcy Code, 2016 (including prospective
and contingent liabilities);

A report addressed to the Board of Directors by the company’s auditors stating that—
(a) they have inquired into the company’s state of affairs;

(b) the amount of the permissible capital payment for the securities in question is in their view
properly determined; and

(c) the Board of Directors have formed the opinion as specified in clause(x) on reasonable
grounds and that the company will not, having regard to its state of affairs, will not be rendered
insolvent within a period of one year from that date.
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METHODS OF BUY-BACK

According to Regulation 4 of the Regulations, a company may buy back its own shares or other specified
securities by any one of the following methods:

(a) from the existing shareholders or other specified securities holders on a proportionate basis through
the tender offer;

(b) from the open market through:
(i) book-building process
(i) stock exchange

(c) from odd-lot holders.

It may be noted that no offer of buy back for 15% or more of paid up capital and free reserves, shall be made
from the open market.

In terms of Regulation 4(vii), a company shall not make any offer of buy-back within a period of one year
reckoned from the date of expiry of buy-back period of the preceding offer of buy-back, if any.

Regulation 4(vi) does not permit buy-back through negotiated deals (of and on stock exchange), private
arrangement, spot transactions.

Buy-back from existing security-holders through tender offer

According to Regulation 6 of the Regulations, a company may buy-back its securities from its existing
security-holders on a proportionate basis in accordance with the provisions of the Regulations. It may be
noted that fifteen per cent of the number of securities which the company proposes to buy back or number of
securities entitled as per their shareholding, whichever is higher, shall be reserved for small shareholders.

Additional Disclosures (Regulation 5(iv)(c))

In addition to disclosure required under Schedule | following additional disclosures are required to be made
to the explanatory statement:

(@) the maximum price at which the buy-back of shares or other specified securities shall be made and
whether the Board of Directors of the company is being authorized at the general meeting to
determine subsequently the specific price at which the buy-back may be made at the appropriate
time;

(b) if the promoter intends to offer their shares or others pacified securities, the quantum of shares or
other specified securities proposed to be tendered, and the details of their transactions and their
holdings for the last six months prior to the passing of the special resolution for buy-back including
information of number of shares or other specified securities acquired, the price and the date of
acquisition.

Public announcement and Filing of offer documents (Regulation 7 & 8)

The company which has been authorized by a special resolution or a resolution passed by the Board of
Directors at its meeting shall make a public announcement within two working days from the date of
resolution in at least one English National Daily, one Hindi National Daily and a Regional language daily all
with wide circulation at the place where the Registered office of the company is situated and shall contain all
the material information as specified in Schedule II.
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A copy of the public announcement along with the soft copy, shall also be submitted to the Board
simultaneously through a merchant banker.

The company shall within five working days of the public announcement file with the Board a draft-letter of
offer, along with soft copy, containing disclosures as specified in Schedule Ill through a merchant banker
who is not associated with the company.

The Board may give its comments on the draft letter of offer not later than seven working days of the receipt
of the draft letter of offer. In the event the Board has sought clarifications or additional information from the
merchant banker to the buy back offer, the period of issuance of comments shall be extended to the seventh
working day from the date of receipt of satisfactory reply to the clarification or additional information sought.

In the event the Board specifies any changes, the merchant banker to the buyback offer and the company
shall carry out such changes in the letter of offer before it is dispatched to the shareholders.

The company shall file along with the draft letter of offer, a declaration of solvency in the prescribed form and
in a manner provided in section 68(6) of the Companies Act, 2013.

Offer Procedure (Regulation 9)

(1) A company making a buyback offer shall announce a record date for the purpose of determining the
entittement and the names of the security holders, who are eligible to participate in the proposed
buy-back offer.

(2) The letter of offer along with the tender form shall be dispatched to the security holders who are
eligible to participate in the buy back offer, not later than five working days from the receipt of
communication of comments from the Board.

(3) The date of the opening of the offer shall be not later than five working days from the date of
dispatch of letter of offer.

(4) The acquirer or promoter shall facilitate tendering of shares by the shareholders and settlement of
the same, through the stock exchange mechanism as specified by the Board.

(5) The offer for buy back shall remain open for a period of ten working days.

(6) The company shall accept shares or other specified securities from the security holders on the basis
of their entitlement as on record date.

(7) The shares proposed to be bought back shall be divided in to two categories; (a) reserved category
for small shareholders and (b) the general category for other shareholders, and the entitlement of a
shareholder in each category shall be calculated accordingly.

(8) After accepting the shares or other specified securities tendered on the basis of entitlement, shares
or other specified securities left to be bought back, if any in one category shall first be accepted, in
proportion to the shares or other specified securities tendered over and above their entitlement in
the offer by security holders in that category and thereafter from security holders who have
tendered over and above their entitlement in other category.

Escrow account

Regulation 9(xi) & (xii) of the Regulations provides that-

(a) the company shall, as and by way of security for performance of its obligations under the
Regulations, on or before the opening of the offer, deposit in an escrow account the sum as
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specified in clause (b);
(b) the escrow amount shall be payable in the following manner:

(i) if the consideration payable does not exceed 100 crores—25 per cent of the consideration
payable;

(ii) if the consideration payable exceeds ¥100 crores—25 percent upto 100 crores and10 percent
thereafter;

(c) the escrow account referred to above shall consist of:
(i) cash deposited with a scheduled commercial bank, or
(i) bank guarantee in favour of the merchant banker, or
(iii) deposit of acceptable securities with appropriate margin, with the merchant banker, or
(iv) a combination of (i),(ii) and (iii) above;

(d) where the escrow account consists of deposit with a scheduled commercial bank, the company
shall while opening the account, empower the merchant banker to instruct the bank to make
payment for the amount lying to the credit of the escrow account, as provided in the Regulations;

(e) where the escrow account consists of bank guarantee, such bank guarantee shall be in favour of
the merchant banker and valid until thirty days after the expiry of buy-back period;

(f) where the escrow account consists of securities, the company shall empower the merchant banker
to realize the value of such escrow account by sale or otherwise. If there is any deficiton
realization of the value of the securities, the merchant banker shall be liable to make good any such
deficit;

(g) in case the escrow account consists of bank guarantee or approved securities, these shall not be
returned by the merchant banker till the completion of all obligations under the Regulations;

(h) where the escrow account consists of bank guarantee or deposit of approved securities, the
company is also required to deposit with the bank in cash, a sum of at least one per cent of the total
consideration payable, as and by way of security for fulflment of the obligations under the
Regulations by the company;

(i) on payment of consideration to all the security-holders who have accepted the offer and after
completion of all the formalities of buy-back, the amount, guarantee and securities in the escrow, if
any, should be released to the company;

(i) SEBI, in the interest of the security-holders, may, in case of non-fulfilment of obligations under the
Regulations by the company forfeit the escrow account either in full or in part;

The amounts forfeited may be distributed pro rata amongst the security-holders who accepted the offer
and the balance, if any, shall be utilized for investor protection.

Payment to the Security holders (Regulation 10)

Regulation lays down that—

1. The company shall immediately after the date of closure of the offer, open a special account with a
SEBI registered banker to an issue and deposit therein, such sum as would, together with ninety
percent of the amount lying in the escrow account make up the entire sum due and payable as
consideration for the buy-back and for this purpose, may transfer the funds from the escrow
account.
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2. The company shall complete the verifications of offers received and make payment of consideration
to those security holders whose offer has been accepted and return the remaining shares or other
specified securities to the security holders within seven working days of the closure of the offer.

Extinguishing of bought-back securities (Regulation11)

The company shall extinguish and physically destroy the security certificates so bought back in the presence
of a Registrar to issue or the Merchant Banker and the Statutory Auditor within fifteen days of the date of
acceptance of the shares or other specified securities. The company shall also ensure that all the securities
bought-back are extinguished within seven days of expiry of buy-back period.

The shares or other specified securities offered for buy-back if already dematerialised shall be extinguished
and destroyed in the manner specified under the Securities and Exchange Board of India (Depositories and
Participants) Regulations,1996, and the bye-laws, the circulars and guidelines framed thereunder.

The company shall, furnish a certificate to the Board certifying compliance as specified above and duly
certified and verified by-

(i) the registrar and whenever there is no registrar by the merchant banker;
(i) two directors of the company one of whom shall be a managing director where there is one;
(i) the statutory auditor of the company,

The certificate shall be furnished to the Board within seven days of extinguishment and destruction of
certificates.

The company shall furnish, the particulars of the security certificates extinguished and destroyed, to the
stock exchanges where the shares of the company are listed within seven days in which the securities
certificates are extinguished and destroyed. The company shall also maintain a record of security certificates
which have been cancelled and destroyed as prescribed in the Companies Act.

Odd-lot Buy-back (Regulation 12)

Regulation12 states that the provisions pertaining to buy-back through tender offer as specified shall be
applicable mutatis mutandis to odd-lot shares or other specified securities.

Buy-back from Open Market (Regulation 14 & 15)

Regulation 14 of the Regulations lays down that a buy-back of shares or other specified securities from the
open market may be in any one of the following methods:

(i) Through stock exchange.
(i) Book-building process.

The company shall ensure that at least 50% of the amount earmarked for buyback, as specified in
resolutions (Board/special resolution) is utilized for buying back shares and other specified securities.

Buy-back through the stock exchange (Regulation 16 to 18)

Regulation provides that a company should buy-back its specified securities through the stock exchange as
provided hereunder:

e the buy-back of securities should not be from the promoters or persons in control of the company;
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e the company shall appoint a merchant banker and make a public announcement as referred to in
Regulation 7 pertaining to tender offer;

e the public announcement shall be made within 2 working days from the date of passing special
resolution;

e simultaneously with the issue of such public announcement, the company shall file a copy of the
public announcement with the Board;

e the company shall submit the information regarding the shares or other specified securities bought-
back, to the stock exchange on a daily basis in such form as may be specified by the Board and the
stock exchange shall upload the same on its official website immediately;

e the company shall upload the information regarding the shares or other specified securities bought-
back on its website on a daily basis;

e the buy-back offer shall open not later than seven working days from the date of public
announcement and shall close within six months from the date of opening of the offer.

e the buy-back should be made only on stock exchanges having Nationwide Trading Terminal facility
and only through the order matching mechanism except ‘all or none’ order matching system;

e the identity of the company as a purchaser would appear on the electronic screen when the order is
placed.

e The company shall upload the information regarding the shares or other specified securities bought
back, on its website on daily basis.

Buy—back of physical shares or other specified securities (Regulation19)

A company may buy-back its shares or other specified securities in physical form through open market
method as provided hereunder:

(a) a separate window shall be created by the stock exchange, which shall remain open during the
buy-back period, for buy-back of shares or other specified securities in physical form.

(b) the company shall buy-back shares or other specified securities from eligible shareholders holding
physical shares through the separate windows specified in clause (a), only after verification of the
identity proof and address proof by the broker.

(c) the price at which the shares or other specified securities are bought back shall be the volume
weighted average price of the shares or other specified securities bought-back, other than in the
physical form, during the calendar week in which such shares or other specified securities were
received by the broker:

Provided that the price of shares or other specified securities tendered during the first calendar
week of the buy-back shall be the volume weighted average market price of the shares or other
specified securities of the company during the preceding calendar week.

Explanation: In case no shares or other specified securities were bought back in the normal market
during calendar week, the preceding week when the company has last bought back the shares or
other specified securities may be considered.

Escrow account for Open Market Buy-back through Stock Exchange (Regulation 20)

(1) The Company shall, before opening of the offer, create an escrow account towards security for
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performance of its obligations under these regulations, and deposit in escrow account 25 per cent of the
amount earmarked for the buy-back as specified in the resolutions.

(2) The escrow account referred to in sub-regulation (1) may be in the form of,—
(a) cash deposited with any scheduled commercial bank; or

(b) bank guarantee issued in favour of the merchant banker by any scheduled commercial bank.

(3) For such part of the escrow account as is in the form of a cash deposit with a scheduled commercial
bank, the company shall while opening the account, empower the merchant banker to instruct the bank to
make payment of the amounts lying to the credit of the escrow account, to meet the obligations arising out of
the buy-back.

(4) For such part of the escrow account as is in the form of a bank guarantee:

(a) the same shall be in favour of the merchant banker and shall be kept valid for a period of thirty days
after the expiry of buy-back period of the offer or till the completion of all obligations under these
regulations, which ever is later.

(b) the same shall not be returned by the merchant banker till completion of all obligations under the
regulations.

(5) Where part of the escrow account is in the form of a bank guarantee, the company shall deposit with a
scheduled commercial bank, in cash, a sum of at least 2.5 per cent of the total amount earmarked for buy-
back as specified in the resolutions as and by way of security for fulfilment of the obligations under the
regulations by the company.

(6) The escrow amount may be released for making payment to the shareholders subject to at least 2.5% of
the amount earmarked for buy-back as specified in the resolutions, remaining in the escrow account at all
points of time.

(7) On fulfilling the obligation specified in Regulation15, the amount and the guarantee remaining in the
escrow account, if any, shall be released to the company.

(8) In the event of non-compliance with regulation 15, the Board may direct the merchant banker to forfeit the
€sCcrow account except in cases where,-

a. volume weighted average market price (VWAMP) of the shares or other specified securities of the
company during the buy-back period was higher than the buy-back price as certified by the
Merchant banker based on the inputs provided by the Stock Exchanges.

b. inadequate sell orders despite the buy orders placed by the company as certified by the Merchant
banker based on the inputs provided by the Stock Exchanges.

c. such circumstances which were beyond the control of the company and in the opinion of the Board
merit consideration.

(9) In the event of forfeiture for non-fulfillment of obligations specified in sub regulation (8), the amount
forfeited shall be deposited in the Investor Protection and Education Fund of Securities and Exchange
Board of India.

Extinguishment of certificates (Regulation 21)

Subject to the provisions of sub-regulation (2) and sub regulation (3), the provisions of regulation 11
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pertaining to extinguishment of certificates for tender offers shall apply for extinguishment of certificates.
(2) The company shall complete the verification of acceptances within fifteen days of the payout.

(3) The company shall extinguish and physically destroy the security certificates so bought back during the
month in the presence of a Merchant Banker and the Statutory Auditor, on or before the fifteenth day of the
succeeding month:

Provided that the company shall ensure that all the securities bought-back are extinguished within seven
days of expiry of buy-back period.

Buy-back through book-building (Regulation 22)

A company can buy-back its shares or other specified securities through the book-building process as
provided hereunder:

1. (a) The special resolution or the Board of Directors resolution, as the case may be, shall be passed
in accordance with the Regulation 5.

(b) The company should appoint a merchant banker and make public announcement.

(c) A public announcement shall be made at least seven days prior to the commencement of the
buy-back.

(d) Subject to the provisions of Sub-clauses (i) and (ii), the provisions of Regulation 9 shall apply:

(i) The deposit in the escrow account should be made before the date of the public
announcement.

(i) The amount to be deposited in the escrow account should be determined with reference to
the maximum price as specified in the public announcement.

(e) A copy of the public announcement must be filed with SEBI within two days of the
announcement along with the fees as specified in Schedule V to the Regulations. The Public
announcement shall also contain the detailed methodology of the book building process, the
manner of acceptance, the format of acceptance to be sent by the security holders pursuant to
the public announcement and the details of bidding centres.

(f) The book-building process should be made through an electronically linked transparent facility.

(@) The number of bidding centres should not be less than thirty and there should be at least one
electronically linked computer terminal at all the bidding centres.

(h) The offer for buy-back shall be kept open to the security-holders for a period of not less than
fifteen days and not exceeding thirty days.

(i) The merchant banker and the company should determine the buy-back price based on the
acceptances received and the final buy-back price, which should be the highest price accepted
should be paid to all holders whose securities have been accepted for the buy-back.

() The provisions of sub-regulation (ii) of regulation 10, pertaining to verification of acceptances
and the provisions of regulation 10 pertaining to opening of special account and payment of
consideration shall be applicable mutatis mutandis.

Extinguishment of certificates (Regulation 23)

The provisions pertaining to extinguishment of certificates for tender offer shall be applicable mutatis
mutandis.
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Obligations of the company (Regulation 24)

According to Regulation 24 of the Regulations, the company shall ensure that:

() the letter of offer, the public announcement of the offer or any other advertisement, circular,
brochure, publicity material contains true, factual and material information and shall not contain any
misleading information and must state that the directors of the company accept the responsibility for
the information contained in such documents;

(b) the company shall not issue any shares or other specified securities including by way of bonus till
the date of expiry of buy-back period for the offer made under these Regulations;

(c) the company shall pay consideration only by cash;

(d) the company shall not withdraw the offer to buy-back after the draft letter of offer is filed with the
SEBI or public announcement of the offer to buy-back is made;

(e) the promoter or his/their associates shall not deal in the shares or other specified securities of the
company in the stock exchange or off market, including inter-se transfer of shares among the
promoters during the period “from the date of passing the resolution of the board of directors or
special resolution, as the case may be, till the closing of the offer.

(f) the company shall not raise further capital for a period of one year from the expiry of buy-back
period, except in discharge of its subsisting obligations.

No public announcement of buy-back shall be made during the pendency of any scheme of amalgamation or
compromise or arrangement pursuant to the provisions of the Companies Act.

The company shall nominate a compliance officer and investors service centre for compliance with the buy-
back regulations and to redress the grievances of the investors.

The particulars of the said security certificates extinguished and destroyed should be furnished by the
company to the stock exchanges where the securities of the company are listed, within seven days of
extinguishment and destruction of the certificates.

The company shall not buy-back the locked-in securities and non-transferable securities till the pendency of
the lock-in or till the securities become transferable.

The company shall issue, within two days of the expiry of buy-back period, a public advertisement in a
national daily, inter alia, disclosing the following:
(i) number of securities bought;
(ii) price at which the securities were bought;
(iii) total amount invested in the buy-back;

(iv) details of the security-holders from whom securities exceeding one per cent of the total securities
were bought-back; and

(v) the consequent changes in the capital structure and the shareholding pattern after and before the
buy-back.

Obligations of the merchant banker (Regulation 25)

Regulation 25 provides that the merchant banker shall ensure that:

(a) the company is able to implement the offer;
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(b) the provision relating to escrow account has been complied with;
(c) firm arrangements for monies for payment to fulfil the obligations under the offer are in place;

(d) the public announcement of buy-back is made and the letter of offer has been filed in terms of the
Regulations;

(e) the merchant banker should furnish to SEBI, a due diligence certificate which should accompany
the draft letter of offer;

(f) the merchant banker should ensure that the contents of the public announcement of offer as well as
the letter of offer are true, fair and adequate and quoting the source wherever necessary.

(g) the merchant banker should ensure compliance of Section 68, 69 and 70 of the Companies Act, and
any other applicable laws or rules in this regard has been made;

(h) upon fulfilment of all obligations by the company under the Regulations, the merchant banker
should inform the bank with whom the escrow or special amount has been deposited to release the
balance amount to the company and send a final report to SEBI in the specified form,within15 days
from the date of expiry of the buy-back period.

Repeal and savings (Regulation 29)

The Securities and Exchange Board of India (Buy-back of Securities) Regulations, 1998, stands repealed
from the date on which these Regulations came into force.

LESSON ROUND UP

Corporate restructuring is a change in the business strategy of an organization resulting in diversification, closing
parts of the business, etc. to increase its long-term profitability.

It can be driven by external factors requiring change in the organizational structure or business model of a
company, or it can be driven by the necessity to make financial adjustments to its assets and liabilities.

Corporate Restructuring is an inorganic business strategy that results in faster pace of growth, effective utilization
of resources, fulfillment of increasing expectations of stakeholders, managing competition, etc.

Restructuring may be financial restructuring, technological, market and organizational restructuring.

Corporate Restructuring process in India is governed by the Companies Act, 2013, Companies (Compromises,
Arrangements and Amalgamations) Rules, 2016 and various other laws.

The most commonly applied tools of corporate restructuring are amalgamation, merger, demerger, acquisition,
joint venture, disinvestments, etc.

Corporate financial restructuring is any substantial change in a company’s financial structure, or ownership or
control, or business portfolio, designed to increase the value of the firm, i.e., debt and equity restructuring.

Debt restructuring involves a reduction of debt and an extension of payment terms or change in terms and
conditions, which is less expensive.

Capital Reduction is the process of decreasing a company's shareholder's equity through share cancellations
and share repurchases.

According to section 61 of the Companies Act 2013 a company limited by shares or a company limited by
guarantee and having a share capital may, if authorised by its articles, by special resolution, and subject to its
confirmation by the Tribunal on petition, reduce its share capital.

“Surrender of shares” means the surrender of shares already issued to the company by the registered holder of
shares. Where shares are surrendered to the company, whether by way of settlement of a dispute or for any other
reason, it will have the same effect as a transfer in favour of the company and amount to a reduction of capital.
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e According to Section 68(1) of the Companies Act, 2013 a company whether public or private, may purchase its
own shares or other specified securities out of: (i) its free reserves; or (ii) the securities premium account; or (iii)
the proceeds of any shares or other specified securities.

e When a company buys back its shares or other specified securities, it shall maintain a register of the shares or
securities so bought, the consideration paid for the shares or securities bought back, the date of cancellation of
shares or securities, the date of extinguishing and physically destroying the shares or securities and such other
particulars as may be prescribed.

e Section 46A of the Income Tax Act, 1961 provides that any consideration received by a security holder from any
company on buy back shall be chargeable to tax on the difference between the cost of acquisition and the value of
consideration received by the security holder as capital gains.

e All the listed companies are required to comply with SEBI (Buy Back of Securities) Regulations, 2018, in addition
to the provisions of the Companies Act, 2013.

GLOSSARY OF TECHNICAL WORDS

Corporate Restructuring is the process of significantly changing a company's business model, management team or
financial structure to address challenges and increase shareholder value. Corporate restructuring is an inorganic growth
strategy.

Merger is the fusion of two or more companies, whereby the identity of one or more is lost resulting in a single company.

Amalgamation is a legal process by which two or more companies are joined together to form a new entity or one or
more companies are to be absorbed or blended with another as a consequence the amalgamating company loses its
existence and its shareholders become the shareholders of new company or amalgamated company.

Acquisition occurs when one entity takes ownership of another entity's stock, equity interests or assets. It is the
purchase by one company of controlling interest in the share capital of another existing company. Even after the
takeover, although there is a change in the management of both the firms, companies retain their separate legal identity.

Demerger is an arrangement whereby some part / undertaking of one company is transferred to another company which
operates completely separate from the original company.

Slump Sale is a transfer of one or more undertakings as a result of sale for a lump sum consideration, without values
being assigned to the individual assets and liabilities in such sale.

Joint Venture (JV) is a business or contractual arrangement between two or more parties which agree to pool resources
for the purpose of accomplishing a specific task may be a new project or any other business activity.

Reverse Merger is a merger in which a private company becomes a public company by acquiring it. It saves a private
company from the complicated process and expensive compliance of becoming a public company.

Financial Restructuring is any substantial change in a company’s financial structure, or ownership or control, or
business portfolio, designed to increase the value of the firm, i.e., debt and equity restructuring.

LIST OF FURTHER READINGS

1. Guide to Companies Act by A Ramaiya, LexisNexis Butterworths
2. Master Guide to Companies Act 2013 & Company Rules by Taxmann

3. Mergers Acquisitions & Corporate Restructuring, 3rd Edition by Taxmann
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The Companies Act, 2013 with Rules and Ready Referencer by S K Kataria, Bloomsbury
Publication

Guide to Takeovers and Mergers by Sridharan and Pradhan, Wadhwa & Co.

Mergers, Acquisitions and Corporate Restructuring by C Krishnamurthi, SAGE Publications

SELF TEST QUESTIONS

(These are meant for recapitulation only. Answers to these questions are not required to be submitted for
evaluation.)

1.

2
3
4
5.
6
7

2

10

Define Corporate Restructuring.

. Briefly discuss the scope and modes of Corporate Restructuring.
. Describe about legal provisions of Corporate Restructuring in India.

. Explain in detail the types of Merger.

Explain the acquisition of Flipcart and ebay.

. What do you mean by Business Sale? Explain

. What do you mean by ‘buy-back’ of shares or specified securities under the Companies Act, 2013?

Explain the relevant provisions of the Act.
What are the different alternatives available to a public company for ‘buy-back’?

Enumerate the provisions relating to Escrow account and offer procedure under SEBI (Buy- back of
Securities) Regulations, 2018.

Discuss the obligations of Merchant Banker under SEBI (Buy-back of Securities) Regulations, 2018.
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Lesson 2

Acquisition of Company/
Business

LESSON OUTLINE
LEARNING OBJECTIVES

The objective of this study lesson is to enable the Corporate Sector is an attractive medium for carrying
students to understand: on business as it offers a lot of benefits. Raising

money from public has its own positive features and
it helps setting-up big projects. When promoters of a
¢ Kinds of Takeover company desire to expand, they take a quick view of
the industrial and business map. If they find there are
opportunities, they will always yearn for capitalizing
such opportunities. Compared to the efforts required,
e Takeover of listed companies cost and time needed in setting-up a new business, it
would make sense to them to look at the possibilities
of acquiring or taking over an existing entity.

e Concept of Takeover

e Legal aspects of Takeover

e Takeover of unlisted companies

e Bailout Takeover and Takeover of sick
units
e Takeover bids SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 2011 prescribes disclosure
requirements, open offer thresholds and other
e Cross Border Takeovers procedural aspects to takeover.

e Takeover Defenses

Cross Border Takeover is a much sought after term
in recent years. Expansion and diversification are
one of the primary reasons to cross the border as the
domestic markets usually do not provide the desired
growth opportunities.

After reading this lesson you will be able to
understand the meaning, concept, objectives of
takeover, procedural requirements as to takeover of
listed/unlisted companies, takeover bids, takeover
defences, Cross Border Takeovers, etc.
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MEANING OF TAKEOVER

Takeovers and acquisitions are common occurrences in the business world. In some cases, the terms
takeover and acquisition are used interchangeably, but each has a slightly different connotation. A takeover
is a special form of acquisition that occurs when a company takes control of another company without the
acquired firm’s agreement. Takeovers that occur without permission are commonly called hostile takeovers.
Acquisitions, also referred to as friendly takeovers, occur when the acquiring company has the permission of
the target company’'s Board of directors to purchase and takeover the company. Acquisition refers to the
process of acquiring a company at a price called the acquisition price or acquisition premium. The price is
paid in terms of cash or acquiring company's shares or both.

As the motive is to takeover of other business, the acquiring company offers to buy the shares at a very high
premium, that is, the gaining difference between the offer price and the market price of the share. This
entices the shareholders and they sell their stake to earn quick money. This way the acquiring company gets
the majority stake and takes over the ownership control of the target company.

An acquisition involves purchase of one entity by another (usually, a smaller firm by a larger one). A new
company does not emerge from an acquisition; rather, the acquired company, or target firm, is often
consumed and ceases to exist, and its assets become part of the acquiring company.

Acquiring an existing business enables a company to speed up its expansion process because they do not
have to start from the very scratch. The target company is already established and has all the processes in
place. The acquiring company simply has to focus on merging the business with its own and move ahead
with its growth strategies.

Objects of Takeover

The objects of a takeover may inter alia include:
(i) To effect savings in overheads and other working expenses on the strength of combined resources;

(i) To achieve product development through acquiring firms with compatible products and
technological/manufacturing competence, which can be sold to the acquirer's existing
marketing areas, dealers and end users;

(iii) To diversify through acquiring companies with new product lines as well as new market areas, as
one of the entry strategies to reduce some of the risks inherent in stepping out of the acquirer’s
historical core competence;

(iv) To improve productivity and profitability by joint efforts of technical and other personnel of both
companies as a consequence of unified control;

(v) To create shareholder value and wealth by optimum utilisation of the resources of both companies;
(vi) To achieve economies of scale by mass production at economical costs;

(vii) To secure substantial facilities as available to a large company compared to smaller companies for
raising additional capital, increasing market potential, expanding consumer base, buying raw
materials at economical rates and for having own combined and improved research and
development activities for continuous improvement of the products, so as to ensure a
permanent market share in the industry;

(viii) To achieve market development by acquiring one or more companies in new geographical territories
or segments, in which the activities of acquirer are absent or do not have a strong presence.
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Kinds of Takeover

Takeovers may be broadly classified into three kinds:

(i) Friendly Takeover: Friendly takeover is with the consent of taken over company. In friendly
takeover, there is an agreement between the management of two companies through negotiations
and the takeover bid may be with the consent of majority or all shareholders of the target company.
This kind of takeover is done through negotiations between two groups. Therefore, it is also called
negotiated takeover.

(ii) Hostile Takeover: When an acquirer company does not offer the target company the proposal to
acquire its undertaking but silently and unilaterally pursues efforts to gain control against the wishes
of existing management.

(iii) Bailout Takeover: Takeover of a financially sick company by a profit earning company to bail out
the former is known as bailout takeover. There are several advantages for a profit making company
to takeover a sick company. The price would be very attractive as creditors, mostly banks and
financial institutions having a charge on the industrial assets, would like to recover to the extent
possible.

Development of Takeover Regulations

The SEBI Act, 1992 empowered SEBI to make substantial acquisition of shares and takeovers a regulated
activity for the first time. SEBI notified the SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 1994 in November 1994.

Being statutory in nature, violation of any of the provisions attracted several penalties. SEBI could initiate
criminal prosecution under Section 24 of the SEBI Act, 1992, issue directions under the SEBI Act and could
direct any person not to dispose off any securities acquired in violation of the regulations or direct him to sell
shares acquired in violation of the Regulations or take action against the intermediary registered with SEBI.
The SEBI Act, 1992 also empowered SEBI to initiate adjudications and to impose fines as penalties for
certain violations of the Regulations.

SEBI acquired necessary expertise and insight into the complexities of a Takeover after implementing the
same for 2 years and thereafter formed a Committee under the Chairmanship of Justice Bhagwati. The terms
of reference of the Committee were:

e to examine the areas of deficiencies in the existing regulations; and

e to suggest amendments in the Regulations with a view to strengthen the Regulations and make them
more fair, transparent and unambiguous and also protect the interest of investors and all parties
concerned in the acquisition process.

The Committee submitted its report in January 1997 and the SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 1997 were notified on February 20, 1997. These Regulations primarily dealt with
the issues such as consolidation of holdings, conditional offers, change in control, formation of a Takeover
Panel, competitive offers and defined substantial quantity for the purpose of making a disclosure and for the
purpose of making an open offer. Takeovers were for the first time regulated in India in full swing. However
the various provisions were again subject to different interpretations and some of the provisions could not
give the intended results.

With a view to address all the concerns raised by all concerned, the same committee was reconstituted to
review the working of the regulations and to consider suitable suggestions for further refinement of the
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Regulations in the light of the experience gained so far. The reconstituted Committee submitted its
recommendations in 2002 and the Regulations went in for a major amendment in the year 2002.

In 2009, SEBI constituted a Takeover Regulation Advisory Committee (TRAC Committee) under the
Chairmanship of Mr. C Achutan to review the Takeover Regulations of 1997. The committee submitted its
report in 2010 and the Regulations, SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
2011 were notified on September 23, 2011, became effective from October 22, 2011. The major
amendments/changes were:

1. Increase in trigger limit for open offer from 15% to 25%

2. Increase in statutory open offer size from 20% of share capital to 26% of total share capital of the
company

3. Overhaul of exemptions from open offer:
Exemptions have been further categorized into the following broad heads:

a. Transactions, which trigger a statutory open offer due to substantial acquisition of shares/ voting
rights, or due to change in control

b. Transactions, which trigger a statutory open offer due to acquisition of shares/ voting rights
exceeding prescribed thresholds, provided that there is no change in control.

4. Offer pricing: The new regulations brought in the concept of Volume Weighted Average Market
Price.

5. Creeping acquisition: The New Regulations provided that an acquirer could make a creeping
acquisition of 5% annually (between April 1 to March 31 of next year) to reach 75% stake such that
the minimum public shareholding of 25% is maintained. The manner of computation of the 5%
creeping acquisition limit has also been clarified.

6. Non Compete Fee : The provision of payment of non compete was done away with.

7. Recommendation of independent directors on the open offer to be published in the newspapers in
which the detailed public statement was given.

The Regulations, further sought to include the various SAT judgements, informal guidance given and the
experience gained from implementing the Takeover Regulations from the year 1994. They further sought to
align itself with the Takeover Regulations as they exist in the rest of the world.

Legal aspects of Takeover

The legislations/regulations that mainly govern takeover are as under:
1. Companies Act, 2013
2. SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 (The Regulations)
3. SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015

As far as Companies Act, 2013 is concerned, the provisions of Section 186 apply to the acquisition of shares
through a company. Section 235 and 236 of the Companies Act, 2013 lays down legal requirements for
purpose of takeover of an unlisted company through transfer of undertaking to another company.

SEBI (SAST) Regulations, 2011 lays down the procedure to be followed by an acquirer for acquiring majority
shares or controlling interest in another company.
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As per Regulation 31A (8) of SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015, if
any public shareholder seeks to re-classify itself as a promoter, such a public shareholder shall be required
to make an open offer in accordance with the provisions of SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 2011.

Exception from the applicability

The regulations shall not apply to direct and indirect acquisition of shares or voting rights in, or control over a
company listed without making a public issue, on the institutional trading platform of a recognised
stock exchange.

TAKEOVER OF UNLISTED COMPANIES

Section 236 of the Companies Act contains a compulsory acquisition mode for the transferee company to
acquire the shares of minority shareholders of Transferor Company.

Where the scheme has been approved by the holders of not less than nine tenth (90%) in value of the
shares of the transferor company whose transfer is involved, the transferee company, may, give notice to
any dissenting shareholders that transferee company desires to acquire their shares. The scheme shall be
binding on all the shareholders of the transferor company (including dissenting shareholders), unless the
Tribunal orders otherwise (i.e. that the scheme shall not be binding on all shareholders).

Accordingly, the transferee company shall be entitled and bound to acquire these shares on the terms on
which it acquires under the scheme (the binding provision).

The advantage of going through the route contained in Section 235 of the Companies Act is the facility for
acquisition of minority stake. The transferee company shall give notice to the minority dissenting
shareholders and express its desire to acquire their shares within a period of 4 months after making an offer
as envisaged under Section 235 of the Act.

When a Company intends to takeover another Company through acquisition of 90% or more in value of the
shares of that Company, the procedure laid down under Section 235 of the Act could be beneficially utilized.
When one Company has been able to acquire more than 90% control in another Company, the shareholders
holding the remaining control in the other Company are reduced to a minority. They do not even command a
10% stake so as to make any meaningful utilization of the power. Such minority cannot even call an extra-
ordinary general meeting under Section 100 of the Act nor can they constitute a valid strength on the
grounds of their proportion of issued capital for making an application to the Tribunal under Section 241 of
the Act alleging acts of oppression and/or mismanagement. Hence the statute itself provides them a
meaningful exit route.

The advantage of going through the route is the facility for acquisition of minority stake. But even without
going through this process, if an acquirer is confident of acquiring the entire control, there is no need to go
through Section 235 of the Act. It is purely an option recognized by the statute.

The merit of this scheme is that without resort to tedious court procedures the takeover is affected. Only in
cases where any dissentient shareholder or shareholders exist, the procedures prescribed by this section will
have to be followed. It provides machinery for adequately safeguarding the rights of the dissentient
shareholders also.

Section 235 lays down two safeguard in respect of expropriation of private property (by compulsory
acquisition of majority shares). First the scheme requires approval of a large majority of shareholders.
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Second the Tribunal’s discretion to prevent compulsory acquisition.

The following are the important ingredients of the Section 235 route:

The Company, which intends to acquire control over another Company by acquiring share, held by
shareholders of that another Company is known under Section 235 of the Act as the “Transferee
Company”.

The Company whose shares are proposed to be acquired is called the “Transferor Company”.

The “Transferee Company” and “Transferor Company” join together at the Board level and come out
with a scheme or contract.

Every offer or every circular containing the terms of the scheme shall be duly approved by the Board of
Directors of the companies and every recommendation to the members of the transferor Company by
its directors to accept such offer. It shall be accompanied by such information as provided under the
said Act. The circular shall be sent to the dissenting shareholders in Form No: CAA 14 to the last
known address of the dissenting shareholder.

Every offer shall contain a statement by or on behalf of the Transferee Company, disclosing the steps it
has taken to ensure that necessary cash will be available. This condition shall apply if the terms of
acquisition as per the scheme or the contract provide for payment of cash in lieu of the shares of the
Transferor Company which are proposed to be acquired.

Any person issuing a circular containing any false statement or giving any false impression or
containing any omission shall be punishable with fine, which may extend to five hundred rupees.

After the scheme or contract and the recommendation of the Board of Directors of the transferor
Company, if any, shall be circulated and approval of not less than 9/10th in value of “Transferor
Company” should be obtained within 4 months from the date of circulation. It is necessary that the
Memorandum of Association of the transferee company should contain as one of the objects of the
company, a provision to take over the controlling shares in another company. If the memorandum does
not have such a provision, the company must alter the objects clause in its memorandum, by
convening an extraordinary general meeting. The approval is not required to be necessarily obtained in
a general meeting of the shareholders of the Transferor Company.

Once approval is available, the ‘Transferee Company’ becomes eligible for the right of compulsory
acquisition of minority interest.

The Transferee Company has to send notice to the shareholders who have not accepted the offer (i.e.
dissenting shareholders) intimating them the need to surrender their shares.

Once the acquisition of shares in value, not less than 90% has been registered in the books of the
transferor Company, the transferor Company shall within one month of the date of such registration,
inform the dissenting shareholders of the fact of such registration and of the receipt of the amount or
other consideration representing the price payable to them by the transferee Company.

The transferee Company having acquired shares in value not less than 90% is under an obligation to
acquire the minority stake as stated aforesaid and hence it is required to transfer the amount or other
consideration equal to the amount or other consideration required for acquiring the minority stake to the
transferor Company. The amount or consideration required to be so transferred by the transferee
Company to the transferor company, shall not in any way, less than the terms of acquisition offered
under the scheme or contract.

Any amount or other consideration received by the Transferor Company in the manner aforesaid
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shall be paid into a separate bank account. Any such sums and any other consideration so received
shall be held by the transferor Company in trust for the several persons entitled to the shares in respect
of which the said sums or other consideration were respectively received.

The takeover achieved in the above process through Section 235 of the Act will not fall within the meaning of
amalgamation under the Income Tax Act, 1961 and as such benefits of amalgamation provided under the
said Act will not be available to the acquisition under consideration. The takeover in the above process will
not enable carrying forward of unabsorbed depreciation and accumulated losses of the transferor Company
in the transferee Company for the reason that the takeover does not result in the transferor Company losing
its identity.

Check-list

Transferor Company (Documents etc. involved in this process):

1.

a > DN

© ® N o

10.

11.

Offer of a scheme or contract from the transferee company

Minutes of Board meeting containing consideration of the offer and its acceptance or rejection
Notice calling general meeting

Form CAA 14 circulated to the members

Minutes of general meeting of the company containing approval of the offer by statutory majority in
value and in numbers also, if required

Court order, if any

Register of Members

Notice sent by the transferee company to dissenting shareholders for acquiring their shares

Duly filled in and executed instrument(s) of transfer of shares held by the dissenting shareholders

Bank Pass Book or Statement of Account in respect of the amount deposited in the special bank
account to be kept in trust for the dissenting shareholders

Annual Report

Transferee Company (Documents etc. involved in this process):

1.

Minutes of Board meeting containing consideration and approval of the offer sent to the transferor
company

Offer of a scheme or contract sent to the transferor company
Notice to dissenting shareholders if any, of the transferor company

Notice to the remaining shareholders of the transferor company, who have not assented to the
proposed acquisition, if any

Form No: CAA14 received from the transferor company, which has been circulated to its members
by that company

Minutes of general meeting of the company containing approval of the shareholders to the offer of
scheme or contract sent to the transferor company

Court order, if any

Register of Investments
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9. Duly filled in and executed instrument(s) of transfer for shares held by the dissenting shareholders

10. Balance Sheets showing investments in the shares of the transferor company

TAKEOVER OF LISTED COMPANIES

Takeover of companies whose securities are listed on one or more recognized stock exchanges in India is
regulated by the Securities and Exchange Board of India (Substantial Acquisition of Shares and Takeovers)
Regulations, 2011.

Therefore, before planning a takeover of a listed company, any acquirer should understand the compliance
requirements under the Regulations and also the requirements under the SEBI (LODR) Regulations, 2015
and the Companies Act, 2013. There could also be some compliance requirements under the Foreign
Exchange Management Act, 1999 if the acquirer were a person resident outside India.

As per Regulation 38, the listed entity shall comply with the minimum public shareholding requirements as
specified in Rule 19(2) and Rule 19A of the Securities Contracts (Regulations) Rules, 1957 in the manner as
specified by the Board from time to time. In other words, the listed entity shall ensure that the public
shareholding shall be maintained at 25% of the total paid up share capital of the company failing which the
company shall take steps to increase the public shareholding to 25% of the total paid up share capital by the
methods as specified in Rule 19(2) and Rule 19A of the Securities Contracts (Regulations) Rules, 1957.

This provision shall not apply to entities listed on institutional trading platform without making a public issue.

DEFINITIONS

In order to understand the concept of the Regulations, it would be pertinent to go through some of the
important definitions:

The term ‘Takeover’ has not been defined under the said Regulations; the term basically envisages the
concept of an acquirer acquiring shares with an intention of taking over the control or management of the
target company. When an acquirer, acquires substantial quantity of shares or voting rights of the target
company, it results in the substantial acquisition of shares. Substantial is again not defined in the
Regulations and what is substantial for one company may not be substantial for another company. It can
therefore not be quantified in terms of number of shares.

1. Acquirer [Regulation 2(1)(a)]

“Acquirer” means any person who, directly or indirectly, acquires or agrees to acquire whether by himself, or
through, or with persons acting in concert with him, shares or voting rights in, or control over a target
company;

2. Acquisition [Regulation 2(1)(b)]

“Acquisition” means, directly or indirectly, acquiring or agreeing to acquire shares or voting rights in, or
control over, a target company;

It means that agreement to acquire the share or voting or control in a listed company without actual
acquisition of share will also be treated as acquisition for the purpose of SEBI Takeover Regulations, 2011.

3. Control [Regulation 2(1)(e)]

“Control” includes the right to appoint majority of the directors or to control the management or policy
decisions exercisable by a person or persons acting individually or in concert, directly or indirectly, including
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by virtue of their shareholding or management rights or shareholders agreements or voting agreements or in
any other manner:

Provided that a director or officer of a target company shall not be considered to be in control over such
target company, merely by virtue of holding such position;

4. Frequently Traded Shares [Regulation 2(1)(j)]

Frequently traded shares means shares of a target company, in which the traded turnover of any stock
exchange during the twelve calendar months preceding the calendar month in which the public
announcement is made is at least ten per cent of the total number of shares of such class of the target
company.

Provided that where the share capital of a particular class of shares of the target company is not identical
throughout such period, the weighted average number of total shares of such class of the target company
shall represent the total number of shares.

5. Identified Date [Regulation 2(1)(k)]

Identified Date means the date falling on the tenth working day prior to the commencement of the tendering
period, for the purposes of determining the shareholders to whom the letter of offer shall be sent.

6. Immediate Relative [Regulation 2(1)()]

Immediate relative means any spouse of a person, and includes parent, brother, sister or child of such
person or of the spouse.

7. Maximum non Public Shareholding [Regulation 2(1)(0)]

Maximum permissible non-public shareholding means such percentage of shareholding in the target
company excluding the minimum public shareholding required under the Securities Contracts (Regulation)
Rules, 1957.

It means as per Rule 19(2)(b) of the Securities Contracts (Regulation) Rules, 1957 read with Regulation 38
of the SEBI (LODR) Regulations, 2015 every company shall ensure that at least 25% of each class or kind of
equity shares issued by a listed company is held by public shareholders in order to remain continuously
listed. Currently only Listed Public Sector Undertakings are exempted from this requirement and it is
sufficient if the public shareholding is maintained at 10% of the paid up capital of such public sector
enterprises, which are listed. Therefore the maximum permissible non-public shareholding in the general
sense of the term is 75% of the total paid up equity capital of the company for any listed company, which is
not a listed public sector undertaking.

8. Offer Period (Regulation 2(1)(p))

Offer Period means the period between the date of entering into an agreement, formal or informal, to acquire
shares, voting rights in, or control over a target company requiring a public announcement, or the date of the
public announcement, as the case may be, and the date on which the payment of consideration to
shareholders who have accepted the open offer is made, or the date on which open offer is withdrawn, as
the case may be.

9. Persons Acting in Concert (Regulation 2(1)(q))

Persons Acting in Concert means persons who, with a common objective or purpose of acquisition of shares
or voting rights in, or exercising control over a target company, pursuant to an agreement or understanding,
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formal or informal, directly or indirectly co-operate for acquisition of shares or voting rights in, or exercise of
control over the target company.

10. Promoter (Regulation 2(1)(s))

Promoter has the same meaning as in the Securities and Exchange Board of India (Issue of Capital and
Disclosure Requirements) Regulations, 2009 and includes a member of the promoter group.

11. Promoter Group (Regulation 2(1)(t))

Promoter Group has the same meaning as in the Securities and Exchange Board of India (Issue of Capital
and Disclosure Requirements) Regulations, 2009.

12. Shares (Regulation 2(1)(v))

Shares means shares in the equity share capital of a target company carrying voting rights, and include any
security which entitles the holder thereof to exercise voting rights. For the purpose of this clause, shares will
include all depository receipts carrying an entitlement to exercise voting rights in the target company.

13. “Target Company” (Regulation 2(1)(z))

“Target Company” means a company and includes a body corporate or corporation established under a
Central legislation, State legislation or Provincial legislation for the time being in force, whose shares are
listed on a stock exchange;

14. “Tendering period” (Regulation 2(1)(za))

“Tendering Period” means the period within which shareholders may tender their shares in acceptance of an
open offer to acquire shares made under these regulations;

15. “Volume weighted average market price” (Regulation 2(1)(zb))

“Volume weighted average market price” means the product of the number of equity shares traded on a
stock exchange and the price of each equity share divided by the total number of equity shares traded on the
stock exchange;

16. “Volume weighted average price” (Regulation 2(1)(zc))

“Volume weighted average price” means the product of the number of equity shares bought and price of
each such equity share divided by the total number of equity shares bought;

17. “Weighted average number of total shares” (Regulation 2(1)(zd))

“Weighted average number of total shares” means the number of shares at the beginning of a period,
adjusted for shares cancelled, bought back or issued during the aforesaid period, multiplied by a time-
weighing factor.

TRIGGER POINTS UNDER TAKEOVER REGULATIONS

By trigger points, we mean the threshold levels upon reaching which, an acquirer, either on its own individual
account or along with Persons Acting in Concert (PAC) acquiring shares or voting rights in a target company
is required to make a public announcement for an open offer and comply with the other provisions of the
Takeover Code with regard to an open offer.

These threshold levels are set in Regulation 3 of the SEBI (SAST) Regulations, 2011. In the following



Lesson 2 Acquisition of Company/Business 57

paragraphs, the main points arising out of these regulations are discussed with illustrative examples.
Open offer thresholds
REGULATION 3(1): Substantial acquisition of shares or voting rights

As per Regulation 3(1) of the SEBI (SAST) Regulations, 2011, any acquirer can acquire shares or voting
rights in a target company, which when taken together with the shares or voting rights held by him either
individually or along with Persons Acting in Concert (PACs) with him entitles him / them to exercise 25% or
more of the voting rights in such a target company, only after making a public announcement of an open
offer in accordance with the provisions of the SAST Regulations. Suppose A Ltd is the target company listed
on the BSE and the shareholding pattern as on April 25, 2015 is as under:

Name of the Shareholder Number of shares held | Percentage of voting rights
(in number) (in %)

A (promoter) 5000 50

B (Part of the Public) 500 5

Others (all constituting other Public | 4500 45

Shareholders)

Total Equity Share Capital 10000 100

On April 26, 2015 if B were to acquire 2000 shares by way of a Share Purchase Agreement with A, the
promoter, his holding would increase to 2500 shares, which would be 25% of the voting rights of the
company and he would therefore under Regulation 3(1) of the SEBI (SAST) Regulations, 2011 be under an
obligation to make a public announcement in accordance with the SAST Regulations. He can proceed with
the acquisition only by giving a public announcement of making an open offer for acquiring the shares from
the shareholders of the target company.

REGULATION 3(2)

Regulation 3(2) of the SAST Regulations, stipulates that an acquirer, who along with persons acting in
concert has acquired and holds 25% or more of the shares or voting rights in a target company, in
accordance with the SEBI (SAST) Regulations, but less than the maximum permissible non-public
shareholding which is normally 75% of the total paid up share capital of the company, can acquire additional
shares or voting rights in a financial year in a target company, entitling them to exercise 5% of the voting
rights. Any acquisition beyond 5% of the voting rights of the target company can be made only after making a
public announcement of an open offer for acquiring shares of such a target company in accordance with the
provisions of the target company.

Regulation 3(2) further stipulates that the acquirer shall not enter into any Share Purchase Agreement or
acquire such number of shares, which when taken together with the shares already held by him along with
the PACs would take the aggregate shareholding of the Acquirer and the PACs beyond the maximum
permissible limit of non-public shareholding, which is normally 75% of the total paid up capital of the
company.

The above provisions are explained with the following example:

Suppose A Ltd. is the target company listed on the BSE and the shareholding pattern as on April 25, 2015 is
as under:
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Name of the Shareholder Number of shares held Percentage of voting rights
(in number) (in %)

A (promoter) along with PACs / persons 5000 50

belonging to the promoter group

Others (all constituting other Public 5000 50

Shareholders)

Total Equity Share Capital 10000 100

In the above example, if A, who is holding 50% of the voting rights of the company, which has been acquired
in accordance with the provisions of the SEBI (SAST) Regulations, he can acquire another 5% of the voting
rights in the financial year beginning April 01, 2015. This acquisition can be done either by himself or by the
other members of the promoter group or partially by him and partially by the other members of the promoter

group.
Regulation 3(3)

As per the provisions of Regulation 3(3) of the SEBI Takeover Regulations, when any person or entity
acquires shares, if the individual shareholding of such an acquirer post such acquisition exceeds the
threshold limit of 25% as laid down in Regulation 3(1) of the Takeover Regulations or the creeping
acquisition limit of 5% in a financial year as laid down in Regulation 3(2) of the Takeover Regulations, that
person or individual or entity would be under an obligation to make a public announcement of an open offer.
This is irrespective of the aggregate shareholding of such an individual or an entity with persons acting in
concert with him. This condition can be best understood with the following example:

Example
The Paid up Equity Share Capital of A Ltd is 10000 shares as on April 01, 2014
The promoters hold 4000 shares as on April 01, 2014, which is 40% as on April 01, 2014

The promoters comprise of three shareholders, A who holds 2200 shares (i.e. 22%), B who holds 1500
shares (i.e. 15%) and C who holds 300 shares (i.e. 3%).

The company makes a preferential allotment of 800 shares to A as a result of which the post issue
shareholding of A would be 3000 shares.

Let us determine whether there would be a trigger using the methods enumerated in the previous pages:
(4800/10800)% - (4000/10000)% = 44.44% - 40% = 4.44%.

Since the acquisition by all the promoters together does not exceed 5% in a financial year there is no trigger.
However we need to check what would be the post issue holding of A the allottee, who is currently holding
22% of the paid up capital of the company, with respect to the fully expanded capital which works out to
3000/11000 = 27.27%, by virtue of which he has crossed the initial threshold limit of 25% as stipulated in
Regulation 3(1) of the Takeover Regulations. Therefore A has triggered the Code and is under an obligation
to make an public announcement.

Regulation 3(4)

As per Regulation 3(4), any acquisition of shares made by the promoters of the target company in an offer
made by them to the dissenting shareholders pursuant to an exit offer to be given to them in accordance with
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Chapter VIA of the SEBI (ICDR) Regulations, 2009 shall not be treated as an acquisition under Regulation 3
of the SEBI (SAST) Regulations, 2011. In other words, this acquisition shall be exempt and shall not be
required to make an open offer as mandated by the Regulations. As exit offer is made when the company
which has made a public issue after April 01, 2014 wants to change the objects of the issue from the stated
object in the Prospectus and seeks the approval of the shareholders for the same. In case there are
dissenting shareholders the promoters and person in control of the company need to give an exit offer to
these shareholders. Such acquisitions made pursuant to the offer shall be exempt from the requirement of
making an open offer.

Regulation 4: Acquisition of control.

As per the provisions of Regulation 4 of the SEBI Takeover Regulations, 2011, an acquirer shall make a
public announcement of an open offer for acquiring shares of a company, in case he / she acquires control of
the target company either directly or indirectly. This is irrespective of the fact whether the acquisition of
control is accompanied by acquisition or holding of shares or voting rights of the target company.

Regulation 5: Indirect acquisition of shares or control.

Regulation 5(1) of the Takeover Regulations, states that any acquisition of shares or voting rights in a target
company or control over a company or any other entity which enables the person or persons acting in
concert with him to exercise or direct the exercise of such percentage of voting rights or control over a target
company, such acquisition would be deemed to have attracted the obligation of making a public
announcement of an open offer. This is considered an indirect acquisition of shares or voting rights or control
over a target company.

DELISTING AND THE TAKEOVER REGULATIONS

As per Regulation 7(4) and 7(5) of the SEBI (SAST) Regulations, 2011, in the event the shares accepted in
an open offer by an acquirer taken together with the shares held by him along with persons acting in concert
with him exceeds 75% or the maximum permissible non-public shareholding, the acquirer is required to bring
down the non-public shareholding to the level specified and within the time period specified in the Securities
Contracts (Regulation) Rules, 1957. The time period specified is 12 months from the expiry of the offer
period. Further, the acquirer whose shareholding exceeds the maximum permissible non-public
shareholding, following an open offer shall not be eligible to make a voluntary delisting offer under the SEBI
(Delisting of Equity Shares) Regulations, 2009 unless a period of 12 months has elapsed from the date of
expiry of the offer period. Hence it is evident that no voluntary delisting can be done unless the acquirer
takes steps to reduce the non-public shareholding to a level within the permissible limit within 12 months of
the completion of the offer period. The acquirer can make a voluntary delisting offer only after the expiry of
12 months.

The Regulations have however been recently amended and as per Regulation 5A, an acquiring who
declares his intention to delist the company at the time of making the detailed public announcement, may
delist the company in accordance with the provisions of the SEBI (Delisting of Equity Shares) Regulations,
2009 immediately, without waiting for the stipulated 12 month period. The Regulation reads as under:

Regulation 5A: Delisting offer

As per regulation 5A(1) of the SEBI Takeover Regulations, 2011 any acquirer who is desirous of delisting the
company post the acquisition of the company due to a variety of reasons, may proceed to voluntarily delist
the company under the SEBI Takeover Regulations, 2011 and the SEBI (Delisting of Equity Shares)
Regulations, 2009. The following are the main points:
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Acquirer to intimate the Board of Directors.

Board to consider the proposal for delisting.

Public announcement in case delisting offer fails.
File draft letter of offer with SEBI.

Minimum details in the tentative schedule of activity.
Competing Offer.

Withdrawal of shares tendered.

© N o g A~ w NP

Option to tender shares in open offer.
Bombay Swadeshi Stores Ltd., is the only company to have availed this process till this date.
Regulation 6: Voluntary Offer

Any acquirer who either by himself or along with persons acting in concert with him hold shares or voting
rights in the target company which entitles him to exercise 25% or more but less than the maximum
permissible non-public shareholding, which is normally 75% of the total paid up capital of the company /
voting rights of the company, such an acquirer is entitled to voluntarily make a public announcement for an
open offer for acquiring shares in accordance with the Takeover Regulations. This is termed as voluntary
offer and can be made without triggering / attracting the provisions of Regulation 3, 4 and 5 of the Takeover
Regulations.

This provision is subject to the fact that in case the Acquirer or any person acting in concert with the Acquirer
has acquired shares of the target company in the preceding 52 weeks without attracting the provisions of the
Takeover Regulations, with regard to the obligation to make an open offer i.e. under an exemption, such an
Acquirer is ineligible to make a voluntary open offer under the Takeover Regulations.

As per Regulation 6(2) and 6(3) the Acquirer is further prohibited from acquiring shares in any other mode,
except in the voluntary open offer. The Acquirer and the persons acting in concert with him shall further not
acquire any shares for a period of 6 months from the completion of the open offer, except through another
voluntary open offer. The Acquirer can however make a competing offer during this period on any other
person who is making an open offer for acquiring the shares of the target company. The Acquirer is further
entitled to get shares in a bonus issue or acquire shares in a share split during this period of 6 months.

Regulation 6A - Prohibition by a wiful defaulter to make an open offer

As per the Takeover Regulations, a person who is a wilful defaulter shall not make a public announcement of
an open offer or enter into any transaction which will create an obligation on him to make a public
announcement. However he can make a competing offer, in respect of any offer that has been made by any
other person.

PROCEDURE FOR MAKING AN OPEN OFFER

Manager to the open offer

The Acquirer shall before making a public announcement, appoint a merchant banker registered with the
Board, who is not an associate of the acquirer, as the manager to the open offer. A Manager shall be termed
as an Associate if either the merchant banker or the acquirer controls directly or indirectly through its
subsidiary or holding company not less than 15% of the voting rights of the other or either of them directly or
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indirectly by itself or in combination with other persons exercises control over the other or there is a common
director excluding nominee director amongst the acquirer, its subsidiary or holding company and the
merchant banker.

Public Announcement

The public announcement of the open offer for acquiring shares required under the Takeover Regulations
shall be made by the acquirer through manager to the open offer.

Timing of the Public Announcement

The public announcement made on crossing the thresholds mentioned in Regulation 3 and on acquiring
control under Regulation 4 shall be made in accordance with Regulation 14 and Regulation 15 of the
Takeover Regulations. The Public Announcement shall be made on the date of agreeing to acquire shares or
voting rights in, or control over the target company.

In case of market purchases, such a public announcement shall be made prior to placement of the purchase
order with the stock broker to acquire the shares that would take the entitlement to voting rights beyond the
stipulated thresholds.

In case of a voluntary offer under Regulation 6 of the Takeover Regulations, the public announcement shall
be made on the same day as the date on which the acquirer takes the decision to voluntarily make a public
announcement of an open offer for acquiring shares of the target company.

Offer Price

The open offer for acquiring the shares under regulations 3, 4, 5 or 6 of the Takeover Regulations, shall be
made at a price which shall not be lower than the price arrived at in accordance with the provisions laid down
in Regulation 8(2) or Regulation 8(3), as the case may be.

Direct Acquisition and Indirect Acquisition where the parameters set out under Regulation 5(2) are
satisfied

In case the shares of the target company are acquired directly or indirectly, but all the parameters set out in
Regulation 5(2) of the Takeover Regulations, are met, the offer price shall be the highest of the following:

(a) the highest negotiated price per share of the target company for any acquisition under the
agreement attracting the obligation to make a public announcement of an open offer. This would be
price agreed to be paid under a Share Price Agreement.

(b) the volume-weighted average price paid or payable for acquisitions, whether by the acquirer or by
any person acting in concert with him, during the fifty-two weeks immediately preceding the date of
the public announcement; This would be applicable if there are several acquisitions by the acquirer
during the 52 weeks preceding the public announcement and the volume weighted average price
shall be calculated for all such acquisitions.

(c) the highest price paid or payable for any acquisition, whether by the acquirer or by any person
acting in concert with him, during the twenty six weeks immediately preceding the date of the public
announcement. In this case the acquisition during the 26 weeks prior to the date of public
announcement is taken and the actual price paid is considered.

(d) the volume-weighted average market price of such shares for a period of sixty trading days
immediately preceding the date of the public announcement as traded on the stock exchange where
the maximum volume of trading in the shares of the target company are recorded during such
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(f)

period, provided such shares are frequently traded. In order to arrive at this price, the first step is to
determine if the shares are frequently traded or not. In case they are frequently traded, then the
volume weighted average market price of such shares for a period of 60 trading days immediately
preceding the date of public announcement is to be calculated.

where the shares are not frequently traded, the price determined by the acquirer and the manager
to the open offer taking into account valuation parameters including, book value, comparable trading
multiples, and such other parameters as are customary for valuation of shares of such companies.
This provision would be applicable only if the shares are not frequently traded and regulation (d)
above is not applicable.

SEBI may, if not satisfied with the valuation, at the expense of the acquirer, require valuation of the
shares by an independent merchant banker other than the manager to the open offer or an
independent chartered accountant in practice having a minimum experience of ten years.

the per share value computed under sub-regulation (5), if applicable.

Indirect Acquisition where the parameters set out under Regulation 5(2) are not satisfied

As per Regulation 8(3) of the Takeover Regulations, in case of an indirect acquisition of shares or voting
rights in, or control over the target company, where the parameter referred to in sub-regulation (2) of
regulation 5 are not met, the offer price shall be the highest of:

@)

(b)

(©)

(d)

(e)

(f)

the highest negotiated price per share, if any, of the target company for any acquisition under the
agreement attracting the obligation to make a public announcement of an open offer,

the volume-weighted average price paid or payable for any acquisition, whether by the acquirer or
by any person acting in concert with him, during the fifty-two weeks immediately preceding the
earlier of, the date on which the primary acquisition is contracted, and the date on which the
intention or the decision to make the primary acquisition is announced in the public domain,

the highest price paid or payable for any acquisition, whether by the acquirer or by any person
acting in concert with him, during the twenty-six weeks immediately preceding the earlier of, the
date on which the primary acquisition is contracted, and the date on which the intention or the
decision to make the primary acquisition is announced in the public domain,

the highest price paid or payable for any acquisition, whether by the acquirer or by any person
acting in concert with him, between the earlier of, the date on which the primary acquisition is
contracted, and the date on which the intention or the decision to make the primary acquisition is
announced in the public domain, and the date of the public announcement of the open offer for
shares of the target company made under the Takeover Regulations,

the volume-weighted average market price of the shares for a period of sixty trading days
immediately preceding the earlier of, the date on which the primary acquisition is contracted, and
the date on which the intention or the decision to make the primary acquisition is announced in the
public domain, as traded on the stock exchange where the maximum volume of trading in the
shares of the target company are recorded during such period, provided such shares are frequently
traded, and

the per share value computed under Regulation 8(5) of the Takeover Regulations.

Detailed Public Statement

Every acquirer shall after giving a Public Announcement, publish a detailed public statement through the
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manager to the open offer not later than five w than five working days of the public announcement.

The public announcement shall be sent to all the stock exchanges on which the shares of the target
company are listed, and the stock exchanges shall forthwith disseminate such information to the public.

The Acquirer shall send a copy of the public announcement to SEBI and to the target company at its
registered office within one working day of the date of the public announcement through the Manager to the
Offer.

The detailed public statement pursuant to the public announcement shall be published in all editions of any
one English national daily with wide circulation, any one Hindi national daily with wide circulation, and any
one regional language daily with wide circulation at the place where the registered office of the target
company is situated and one regional language daily at the place of the stock exchange where the maximum
volume of trading in the shares of the target company are recorded during the sixty trading days preceding
the date of the public announcement.

Letter of Offer

The Acquirer through the merchant banker shall within five working days from the date of the detailed public
statement made file with SEBI a draft of the letter of offer containing such information as may be specified
along with a non-refundable fee, by way of a banker’s cheque or demand draft payable in Mumbai in favour
of Securities and Exchange Board of India.

The Manger to the Open offer shall provide the soft copies of the Public Announcement, Detailed Public
Statement and the Letter of Offer to SEBI and the same shall be uploaded on the website of SEBI.

SEBI shall give its comments on the draft letter of offer as expeditiously as possible but not later than fifteen
working days of the receipt of the draft letter of offer and in the event of no comments being issued by SEBI,
it is deemed that SEBI does not have comments to offer.

Escrow Account

The acquirer, shall not later than two working days prior to the date of the detailed public statement of the
open offer for acquiring shares, create an escrow account towards security for performance of his obligations
and deposit in escrow account such aggregate amount as per the following scale:

SI. No. Consideration payable under the Open Offer Escrow Amount

A On the first five hundred crore rupees an amount equal to twenty-five per cent
of the consideration

B On the balance consideration Rupees 125 crores plus 10% of the
balance consideration

Where an open offer is made conditional upon minimum level of acceptance, hundred percent of the
consideration payable in respect of minimum level of acceptance or fifty per cent of the consideration
payable under the open offer, whichever is higher, shall be deposited in cash in the escrow account.

The consideration payable under the open offer shall be computed as shall be calculated with reference to
the open offer price assuming full acceptances of the open offer, in case the offer is subject to differential
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pricing, it shall be computed on the highest offer price, irrespective of the manner of payment of the
consideration. If the offer price is revised the value of the escrow amount shall be computed on the revised
consideration calculated at such revised offer price, and the additional amount shall be brought into the
escrow account prior to effecting such revision.

The escrow account may be in the form of cash deposited with any scheduled commercial bank or a bank
guarantee issued in favour of the manager to the open offer by any scheduled commercial bank; or by way of
deposit of frequently traded and freely transferable equity shares or other freely transferable securities with
appropriate margin. It shall be borne in mind that the cash or bank guarantee shall be only with a scheduled
commercial bank and that of a co-operative bank shall not be accepted.

In the event of the escrow account being created by way of a bank guarantee or by deposit of securities, the
acquirer shall also ensure that at least one per cent of the total consideration payable is deposited in cash
with a scheduled commercial bank as a part of the escrow account.

Release of amount from Escrow Account

The manager to the open offer shall not release the escrow account until the expiry of thirty days from the
completion of payment of consideration to shareholders who have tendered their shares in acceptance of the
open offer, save and except for transfer of funds to the special escrow account as required under regulation
21 of the Takeover Regulations.

In the event of non-fulfillment of obligations under the Takeover Regulations, by the acquirer SEBI may direct
the manager to the open offer to forfeit the escrow account or any amounts lying in the special escrow
account, either in full or in part. The escrow account deposited with the bank in cash shall be released only in
the following manner:

(a) the entire amount to the acquirer upon withdrawal of offer in terms of regulation 23 of the Takeover
Regulations as certified by the manager to the open offer;

(b) for transfer of an amount not exceeding ninety per cent of the escrow account, to the special escrow
account in accordance with regulation 21 of the Takeover Regulations;

(c) to the acquirer, the balance of the escrow account after transfer of cash to the special escrow
account, on the expiry of thirty days from the completion of payment of consideration to
shareholders who have tendered their shares in acceptance of the open offer, as certified by the
manager to the open offer;

(d) the entire amount to the acquirer upon the expiry of thirty days from the completion of payment of
consideration to shareholders who have tendered their shares in acceptance of the open offer, upon
certification by the manager to the open offer, where the open offer is for exchange of shares or
other secured instruments;

(e) the entire amount to the manager to the open offer, in the event of forfeiture for non-fulfillment of
any of the obligations under these regulations, for distribution in the following manner, after
deduction of expenses, if any, of registered market intermediaries associated with the open offer—

(i) one third of the escrow account to the target company;

(ii) one third of the escrow account to the Investor Protection and Education Fund established
under the Securities and Exchange Board of India (Investor Protection and Education Fund)
Regulations, 2009; and

(i) one third of the escrow account to be distributed pro-rata among the shareholders who have
accepted the open offer.
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Other Procedures

The acquirer, simultaneously with the filing of the draft letter of offer with SEBI shall send a copy of the draft
letter of offer to the target company at its registered office address and to all the stock exchanges where the
shares of the target company are listed.

On receipt of the observations from SEBI, the Acquirer through the Manager to the Offer, shall ensure that
the letter of offer is dispatched to the shareholders whose names appear on the register of members of the
target company as of the identified date, not later than seven working days from the receipt of comments
from the Board. In case no comments / observations are received from SEBI, the letter of offer shall be
dispatched within seven working days from the expiry of the period stipulated in sub-regulation (4) of
regulation 16, which is 15 working days from the date of filing of the draft letter of offer with SEBI.

The acquirer shall disclose during the offer period every acquisition made by the acquirer or persons acting
in concert with him of any shares of the target company in such form as may be specified, to each of the
stock exchanges on which the shares of the target company are listed and to the target company at its
registered office within twenty-four hours of such acquisition, and the stock exchanges shall forthwith
disseminate such information to the public. However, the acquirer and persons acting in concert with him
shall not acquire or sell any shares of the target company during the period between three working days prior
to the commencement of the tendering period and until the expiry of the tendering period.

(a) Stock Exchange mechanism

The acquirer shall facilitate tendering of shares by the shareholders and settlement of the same, through the
stock exchange mechanism as specified by SEBI.

SEBI has further mandated the following additional disclosures to be made in the Detailed Public Statement
and the Letter of Offer:

¢ Name and address of the stock broker appointed by the Acquirer/Company;

¢ Name of the Stock Exchanges with nationwide trading terminals where the Acquisition Window shall be
available including the name of the Designated Stock Exchange.

¢ Methodology for placement of orders, acceptances and settlement of shares held in dematerialised
form and physical form

e Details of the special account opened with Clearing Corporation.
Pre Offer Advertisement

The acquirer shall issue an advertisement in such form as may be specified, one working day before the
commencement of the tendering period, announcing

the schedule of activities for the open offer or the revised schedule, if any

o the status of statutory and other approvals, if any, whether for the acquisition attracting the obligation to
make an open offer or for the open offer,

¢ unfulfilled conditions, if any, and their status,

o the procedure for tendering acceptances and such other material detail as may be specified.

Such an advertisement shall be published in all the newspapers in which the detailed public statement
pursuant to the public announcement was made and simultaneously sent to SEBI, all the stock exchanges
on which the shares of the target company are listed, and the target company at its registered office.
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Mode of Payment

The offer price may be paid either:
e incash; or

e by issue, exchange or transfer of listed shares in the equity share capital of the acquirer or any person
acting in concert with the acquirer; or

e by way of an issue, exchange or transfer of listed secured debt instruments issued by the acquirer or
any person acting in concert with a rating not below investment grade as rated by a credit rating
agency registered with SEBI; or

e by issue, exchange or transfer of convertible debt securities entitling the holder thereof to acquirer
listed shares in the equity share capital of the acquirer or any person acting in concert with the
acquirer; or

e a combination of the mode of payment of consideration stated above.

As per the SEBI Takeover regulations, in case the shareholders have been provided with an option to accept
payment in cash or by way of securities or by way of combination thereof, the pricing of the open offer may
be different for each option. This shall however be subject to the compliance with the requirement of
minimum offer price and further the Detailed Public Statement and Letter of Offer shall contain the
justification for such differential pricing.

Completion of Acquisition

The acquirer shall not complete the acquisition of shares or voting rights in, or control over, the target
company, whether by way of subscription to shares or a purchase of shares attracting the obligation to make
an open offer for acquiring shares, until the expiry of the offer period.

However, if the offer is made pursuant to a preferential allotment, the offer shall be completed within the
period as provided under sub-regulation (3) of regulation 74 of Securities and Exchange Board of India
(Issue of Capital and Disclosure Requirements) Regulations, 2009.

In case the acquirer deposits 100% of the consideration payable under the open offer in cash in the escrow
account assuming full acceptance of the open offer, the parties to such agreement may after the expiry of
twenty-one working days from the date of detailed public statement, act upon the agreement and the
acquirer may complete the acquisition of shares or voting rights in, or control over the target company as
contemplated.

The acquirer shall complete the acquisitions contracted under any agreement attracting the obligation to
make an open offer not later than twenty-six weeks from the expiry of the offer period.

Provided that in the event of any extraordinary and supervening circumstances rendering it impossible to
complete such acquisition within such period, the Board may for reasons to be published, may grant an
extension of time by such period as it may deem fit in the interests of investors in securities and the
securities market.

WITHDRAWAL OF THE OFFER

An open offer for acquiring shares once made shall not be withdrawn except under any of the following
circumstances,—

(a) statutory approvals required for the open offer or for effecting the acquisitions attracting the
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obligation to make an open offer under these regulations having been finally refused, subject to
such requirements for approval having been specifically disclosed in the detailed public statement
and the letter of offer.

Note: the statutory approval must be rejected and anticipation of rejection shall not be a ground for
withdrawal of open offer.

(b) the acquirer, being a natural person, has died;

(c) any condition stipulated in the agreement for acquisition attracting the obligation to make the open
offer is not met for reasons outside the reasonable control of the acquirer, and such agreement is
rescinded, subject to such conditions having been specifically disclosed in the detailed public
statement and the letter of offer; or

(d) such circumstances as in the opinion of the Board, merit withdrawal. In this case, SEBI shall pass a
reasoned order permitting withdrawal, and such order shall be hosted by the Board on its official
website.

In the event of withdrawal of the open offer, the acquirer shall through the manager to the open offer, within
two working days, make an announcement in the same newspapers in which the public announcement of
the open offer was published, providing the grounds and reasons for withdrawal of the open offer
simultaneously with the announcement, inform in writing to SEBI, all the stock exchanges on which the
shares of the target company are listed, and the stock exchanges shall forthwith disseminate such
information to the public and the target company at its registered office.

CONDITIONAL OFFERS

An acquirer may make an open offer conditional as to the minimum level of acceptance. Provided that where
the open offer is pursuant to an agreement, such agreement shall contain a condition to the effect that in the
event the desired level of acceptance of the open offer is not received the acquirer shall not acquire any
shares under the open offer and the agreement attracting the obligation to make the open offer shall stand
rescinded.

Where an open offer is made conditional upon minimum level of acceptances, the acquirer and persons
acting in concert with him shall not acquire, during the offer period, any shares in the target company except
under the open offer and any underlying agreement for the sale of shares of the target company pursuant to
which the open offer is made.

COMPETING OFFERS

When a public announcement for acquiring shares of a target company in an open offer is made, any person,
other than the acquirer who has made such public announcement, shall be entitled to make a public
announcement of an open offer within fifteen working days of the date of the detailed public statement made
by the acquirer who has made the first public announcement. The competing open offer shall be for such
number of shares which, when taken together with shares held by such acquirer along with persons acting in
concert with him, shall be at least equal to the holding of the acquirer who has made the first public
announcement, including the number of shares proposed to be acquired by him under the offer and any
underlying agreement for the sale of shares of the target company pursuant to which the open offer is made.

No person shall be entitled to make a public announcement of an open offer for acquiring shares, or enter
into any transaction that would attract the obligation to make a public announcement of an open offer for
acquiring shares under the Takeover regulations, after the period of fifteen working days from the date of first
public announcement and until the expiry of the offer period for such open offer.
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Unless the open offer first made is an open offer conditional as to the minimum level of acceptances, no
acquirer making a competing offer may be made conditional as to the minimum level of acceptances.

The schedule of activities and the tendering period for all competing offers shall be carried out with identical
timelines and the last date for tendering shares in acceptance of the every competing offer shall stand
revised to the last date for tendering shares in acceptance of the competing offer last made. Once a
competing offer has been made, an acquirer who had made a preceding competing offer shall be entitled to
revise the terms of his open offer provided the revised terms are more favourable to the shareholders of the
target company. Further, the acquirers making the competing offers shall be entitled to make upward
revisions of the offer price at any time up to three working days prior to the commencement of the tendering
period.

All the provisions of the Takeover regulations shall apply to every competing offer.

EXEMPTIONS

Under the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, an acquirer together with
Persons Acting in Concert (PAC) are under obligation to make public announcement of an open offer
pursuant to Regulation 3 and 4 of these regulations, in the event of their becoming entitled to exercise 25%
or more of the voting rights in a target company. However, there are circumstances when such acquirers
acting together with PAC are not under an obligation to make a public announcement of an open offer.

The exemptions available under the SEBI (SAST) Regulations are broadly of two types:

(i) GENERAL EXEMPTION — Regulation 10

(a) General Exemption — governed by Regulation 10 for which application need not be made to SEBI,
but based on facts and circumstances of the case, the acquirer and the PAC have to take a view
whether or not they are entitled to the exemption provided under Regulation 10 from complying with
the regulations to make public announcement of open offer. In all such cases, the regulations
require filing of reports with the Stock Exchange after the transaction has been completed. Filing of
such report within the due date is a strict requirement, which if not fulfilled, will trigger an obligation
to make public announcement of open offer.

Regulation 10 of the SEBI (SAST) Regulations, stipulates the various exemptions that would be
automatically or generally available from the obligation of making a public announcement of an open offer
under Regulation 3 and / or Regulation 4 of the SEBI Takeover Regulations, subject to fulfilment of
necessary conditions. It is to be noted that that there are no exemptions from the compliance of Regulation 5
at any point in time.

Regulation 10(1)(a)

(1) The following acquisitions shall be exempt from the obligation to make an open offer under
regulation 3 and regulation 4 subject to fulfillment of the conditions stipulated therefore,—

(a) acquisition pursuant to inter se transfer of shares amongst qualifying persons, being,—
(i) immediate relatives;

(i) persons named as promoters in the share holding pattern filed by the target company in
terms of the listing agreement or these regulations for not less than three years prior to the
proposed acquisition;

(i) a company, its subsidiaries, its holding company, other subsidiaries of such holding
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company, persons holding not less than fifty per cent of the equity shares of such
company, other companies in which such persons hold not less than fifty per cent of the
equity shares, and their subsidiaries subject to control over such qualifying persons
being exclusively held by the same persons;

(iv) persons acting in concert for not less than three years prior to the proposed acquisition,
and disclosed as such pursuant to filings under the listing agreement;

(v) shareholders of a target company who have been persons acting in concert for a period
of not less than three years prior to the proposed acquisition and are disclosed as
such pursuant to filings under the listing agreement, and any company in which the entire
equity share capital is owned by such shareholders in the same proportion as their
holdings in the target company without any differential entitlement to exercise voting rights
in such company:

Provided that for purposes of availing of the exemption under this clause,—

(i) If the shares of the target company are frequently traded, the acquisition price per share
shall not be higher by more than twenty-five per cent of the volume-weighted average
market price for a period of sixty trading days preceding the date of issuance of notice for
the proposed inter se transfer under sub-regulation (5), as traded on the stock exchange
where the maximum volume of trading in the shares of the target company are recorded
during such period, and if the shares of the target company are infrequently traded, the
acquisition price shall not be higher by more than twenty-five per cent of the price
determined in terms of clause (e) of sub-regulation(2) of regulation 8; and

(i) the transferor and the transferee shall have complied with applicable disclosure
requirements set out in Chapter V.

Analysis of the Regulation

Regulation 10(1) lays down certain circumstances which exempt an acquirer from making an open offer
under Regulation 3 and Regulation 4 of the Takeover Regulations. As per Regulation 10(1)(a) any
acquisition pursuant to inter-se transfer amongst qualifying persons are exempted. The qualifying
persons are

(i) Immediate relatives: Any inter-se transfer amongst persons who are immediate relatives would be
exempted from the requirement of making an open offer. Hence with reference to the acquirer, any transfer
from his spouse, children, parents, brother, sister, parents of his spouse and the brother / sister of his spouse
is automatically exempted. However an inter-se transfer from a grandfather to his grandson or from an uncle
to his nephew or his niece is not exempted, as they do not fall within the definition of immediate relatives
within the meaning of Regulation. Similarly, any transfer from a person to his brother's wife or sister’s
husband is also not exempted automatically, for the same reason.

(ii) Inter-se transfers of shares amongst named promoters: Any inter-se transfer of shares amongst
persons named as promoters in the shareholding pattern filed by the target company with the stock
exchange in accordance with Regulation 31 of the SEBI (Listing Obligations and Disclosure Requirement)
Regulations, 2015 or any filing made of the promoters’ shareholding under the SEBI Takeover Regulations
(i.e. Regulation 30 of the SEBI (SAST) Regulations, 2011 for a period of not less than 3 years prior to the
proposed acquisition shall be exempted. In other words, in order to obtain an exemption, both the transferors
and transferees must have held shares in the company as a promoter for a continuous period of 3 years prior
to the date of the proposed acquisition.
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(iii) (a)Inter se transfers amongst Holding, subsidiary and fellow subsidiary companies: Any inter-se
transfer amongst a company and its subsidiaries, its holding company and its other holding company is
exempted.

To explain this if in Target Company A Ltd., the shares are held by B Ltd., which is the subsidiary of C Ltd. C
Ltd in turn has two other subsidiaries Y Ltd and Z Ltd. Further B Ltd in turn has a subsidiary P Ltd and Q Ltd .
This is diagrammatically shown as under:

Shares of A Ltd., held by B Ltd

[ CLTD ]

ZLTD

BLTD [ YLTD ] [

[ PLTD ] [ QLTD ]

Any transfer of shares held by B Ltd in the target company to its holding Company C Ltd., or to its
subsidiaries P Ltd or Q Ltd or to the other subsidiaries of its holding company Y Ltd and Z Ltd., would be
exempted.

(iii)(b) Inter-se transfer to persons holding not less than fifty percent of the equity shares of a
company

Any transfer amongst persons who hold not less 50% of the company which holds shares in the target
company would be exempted from the requirement of making a public announcement for an open offer. This
can be best explained with an example.

Example:

In target company, A Ltd., more than 25% (beyond the initial threshold as laid down under Regulation 3(1)) is
held by a company Viz., B Ltd. How can these shares be transferred without attracting the provisions of the
Takeover Regulations. One option available is to look at the shareholding pattern of B Ltd., and in this case if
75% of the share capital is held by C, then the shares of A Ltd., which is held by B Ltd. can be transferred to
C, who holds more than 50% of itself.

(iii)(c) Inter-se Transfer to other companies in which such persons hold not less than 50% of the
equity shares and their subsidiaries

Such Inter Se transfers are exempt, subject to the condition that control over such qualifying persons being
exclusively held by the same persons.

Any inter se-transfer of shares to a company in which the same set of persons hold not less than 50% of the
equity shares would be exempted from the requirement of making a public announcement for an open offer.
This can be best explained with the following example:
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Example:

35% of the paid up equity share capital of A Ltd., is held by B Ltd., which is promoted by A, B and C. They
together hold 90% of the Share capital of B Ltd and also hold 65% of the share capital of C Ltd. If B Ltd., is
desirous of transferring its entire shareholding in A Ltd., to C Ltd, the acquisition of 35% by C Ltd., would be
automatically exempted from the provisions of Regulation 3 and 4 of the Takeover Regulations, with regard
to the obligation to make the open offer, since the same set of persons hold more than 50% of the share
capital of the companies B Ltd and C Ltd.

(iv) persons acting in concert for not less than three years prior to the proposed acquisition, and
disclosed as such pursuant to filings under the listing agreement.

Any transfer of shares amongst persons who are acting in concert for a period of not less than 3 years before
the transaction and the same has been disclosed in the shareholding patterns filed with the stock exchange
under Regulation 31 of the SEBI (LODR) Regulations, 2015 would be exempted.

(v) shareholders of atarget company who have been persons acting in concert

Any inter se transfer between PACI for a period of not less than three years prior to the proposed acquisition
and are disclosed as such pursuant to filings under the listing agreement, and any company in which the
entire equity share capital is owned by such shareholders in the same proportion as their holdings in the
target company without any differential entittiement to exercise voting rights in such company.

In case the shareholders have been persons acting in concert for a period of not less than 3 years prior to
the proposed acquisition of shares and their shareholding has been disclosed as such in the shareholding
patterns filed with the stock exchange under Regulation 31 of the SEBI (LODR) Regulations, 2015, an inter-
se transfer of shares to another company in which the same persons hold the share capital in the same
proportion as that in which they hold shares in the target company would be exempted. This can be best
explained by an example:

Example:

If the A B & C hold 10,000; 40,000 and 50,000 shares of Target Company A Ltd., and they are termed as
PACs in the share holding pattern filed with the stock exchange. They are also the only shareholders of ABC
Pvt Ltd., in which the share capital is 50,000 shares of Rs. 10 each. A B & C are desirous of transferring their
shareholding in A Ltd., to ABC Pvt Ltd., This is automatically exempt only if the entire 50, 000 shares in ABC
Private Ltd are held as A : 5,000 shares, B: 20,000 shares and C : 25,000 shares. In other words the entire
share capital of ABC Pvt Ltd., must be held in the same proportion of 1:4:5 as that of their shareholding in
the target company, in order that this inter-se transfer be automatically exempted.

Conditions to be satisfied for availing the exemption in case of inter-se transfers amongst qualifying
persons:

Exemption under Regulation 10(1)(a)(i) to (v) would however be available only if the following conditions are
also met by the transferor and the transferees.

The Conditions to be fulfilled for availing inter-se exemption are classified under two categories namely
(a) frequently traded shares
(b) Not frequently traded shares

1. If shares are frequently traded: In case the shares are frequently traded, the volume weighted
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average market price for a period of 60 days prior to the date of prior intimation of the proposed
inter-se transfer of shares is to be calculated and the acquisition price at which the inter se
transfer is to be done shall not be more than 25% of the weighted average market price as
calculated

2. If shares are not frequently traded: In case the shares are infrequently traded, the price at which
the inter se transfer is to be done is to be calculated as per the parameters laid down in
Regulation 8(2)(e) of the SAST Regulations and shall not be more than 25% of the price so
calculated as per the parameters discussed.

Further the transferor and the transferee must have complied with the requirements of making disclosures
under Regulation 29, 30 and 31 of the SAST regulations. In case both the conditions are not fulfilled and
either of the conditions are not fulfilled, the exemption that would have been available automatically would
not be available to the transaction.

Note: Prior intimation needs to be given to the stock exchange where the shares of the company are listed at
least 4 working days before the transaction in all the above cases.

Regulation 10(1)(b)

Any acquisition in the ordinary course of business by—

0

(ii)

(iii)

(iv)

v)

(Vi)

(vii)
(viii)

an underwriter registered with the Board by way of allotment pursuant to an underwriting agreement
in terms of the Securities and Exchange Board of India (Issue of Capital and Disclosure
Requirements) Regulations, 2009;

a stock broker registered with the Board on behalf of his client in exercise of lien over the shares
purchased on behalf of the client under the bye-laws of the stock exchange where such stock
broker is a member;

a merchant banker registered with the Board or a nominated investor in the process of market
making or subscription to the unsubscribed portion of issue in terms of Chapter X B of the Securities
and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009;

any person acquiring shares pursuant to a scheme of safety net in terms of regulation 44 of the
Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements)
Regulations, 2009;

a merchant banker registered with the Board acting as a stabilising agent or by the promoter or pre-
issue shareholder in terms of regulation 45 of the Securities and Exchange Board of India (Issue of
Capital and Disclosure Requirements) Regulations, 2009; (This is normally done when the company
opts for a Green Shoe Option in a Public issue of securities made in accordance with the SEBI
(ICDR) Regulations, 2009.)

by a registered market-maker of a stock exchange in respect of shares for which he is the
market maker during the course of market making;

a Scheduled Commercial Bank, acting as an escrow agent; and

invocation of pledge by Scheduled Commercial Banks or Public Financial Institutions as a pledgee.

Any shares acquired in the ordinary course of business by the above category of persons is exempted from
the requirement of making a public announcement for an open offer, pursuant to Regulation 3 and
Regulation 4 of the SEBI Takeover Regulations.
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Regulation 10(1)(c)

Acquisitions at subsequent stages, by an acquirer who has made a public announcement of an open offer for
acquiring shares pursuant to an agreement of disinvestment, as contemplated in such agreement:

Provided that,—
(i) Both the acquirer and the seller are the same at all the stages of acquisition; and

(i) Full disclosures of all the subsequent stages of acquisition, if any, have been made in the public
announcement of the open offer and in the letter of offer.

In other words, if there is an Share Purchase Agreement to acquire shares and pursuant to the same, if the
acquirer has made a public announcement, any acquisitions subsequently between the same seller and the
acquirer would also be exempted from the requirement of making a public announcement, if such an
intention and full disclosure of the same has been made in the public announcement and in the letter of offer.

Regulation 10(1)(d)
Acquisition pursuant to a scheme:

(i) made under section 18 of the Sick Industrial Companies (Special Provisions) Act, 1985 (1 of 1986) or any
statutory modification or re-enactment thereto. In other words, any acquisition pursuant to a scheme sanction
by the Hon’ble BIFR would be exempted from the applicability of these regulations from the requirement of
making a public announcement.

(i) of arrangement involving the target company as a transferor company or as a transferee company, or
reconstruction of the target company, including amalgamation, merger or demerger, pursuant to an order of
a court or a competent authority under any law or regulation, Indian or foreign. In other words, any
acquisition of shares pursuant to a scheme of amalgamation or merger or demerger or any reconstruction,
involving the target company as a transferor company or transferee company, would be exempted, provided
such a scheme is pursuant to an Order of the Court, under any Indian or Foreign Law.

(iii) of arrangement not directly involving the target company as a transferor company or as a transferee
company, or reconstruction not involving the target company’s undertaking, including amalgamation, merger
or demerger, pursuant to an order of a court or a Tribunal or a competent authority under any law or
regulation, Indian or foreign, subject to,

(A) the component of cash and cash equivalents in the consideration paid being less than twenty-five
per cent of the consideration paid under the scheme and

(B) where after implementation of the scheme of arrangement, persons directly or indirectly holding at
least thirty-three per cent of the voting rights in the combined entity are the same as the persons
who held the entire voting rights before the implementation of the scheme.

Regulation 10(1)(da)

Acquisition pursuant to a resolution plan approved under Section 31 of the Insolvency and Bankruptcy
Code, 2016.

Regulation 10(1)(e)

Any acquisition pursuant to the provisions of the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (54 of 2002) would be exempted from the applicability of the
provisions of Regulation 3 and Regulation 4 with regard to making a public announcement for an open offer.
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Regulation 10(1)(f)

Any acquisition pursuant to the delisting offer made under the provisions of the Securities and Exchange
Board of India (Delisting of Equity Shares) Regulations, 2009 would be exempted from the applicability of the
provisions of Regulation 3 and Regulation 4 with regard to making a public announcement for an open offer.

Regulation 10(1)(g)

Any acquisition by way of transmission, succession or inheritance, would be exempted from applicability of
the provisions of Regulation 3 and Regulation 4 with regard to making a public announcement for an open
offer.

Regulation 10(1)(h)

Any acquisition of voting rights or preference shares carrying voting rights arising out of the operation of sub-
section (2) of section 87 of the Companies Act, 1956 (1 of 1956), (now to be read as Section 47(2) of the
Companies Act, 2013), would be exempted from applicability of the provisions of Regulation 3 and
Regulation 4 with regard to making a public announcement for an open offer.

As per Proviso to Section 47(2) of the Companies Act, 2013, where dividend in respect of a class of
preference shares has not been paid for a period of two years or more, such class of preference
shareholders shall have the right to vote on all resolutions placed before the company. In other words, these
shareholders acquire voting rights which could lead to a situation that they may either exceed the threshold
limit of 25% or the creeping acquisition limit of 5% in a financial year as stipulated under Regulations 3(1)
and 3(2) respectively. This exemption was laid down by the SAT in the matter of Weizmann Ltd. v. SEBI.

Regulation 10(1)(i)

Conversion of debt into equity under Strategic Debt Restructuring Scheme - Acquisition of equity shares by
the consortium of banks, financial institutions and other secured lenders pursuant to conversion of their debt
as part of the Strategic Debt Restructuring Scheme in accordance with the guidelines specified by the
Reserve Bank of India:

Provided that the conditions specified under sub-regulation (5) or (6) of regulation 70 of the Securities and
Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009, as may be
applicable, are complied with.

Regulation 10(1)(j)

Increase in voting rights arising out of the operation of sub-section (1) of section 106 of the Companies Act,
2013 or pursuant to a forfeiture of shares by the target company, undertaken in compliance with the
provisions of the Companies Act, 2013 and its articles of association.

Regulation 10(2)

The acquisition of shares of a target company, not involving a change of control over such target company,
pursuant to a scheme of corporate debt restructuring in terms of the Corporate Debt Restructuring Scheme
notified by the Reserve Bank of India vide circular no. B.P.BC 15/21.04, 114/2001 dated August 23, 2001, or
any modification or re-notification there to provided such scheme has been authorized by shareholders by
way of a special resolution passed by postal ballot, shall be exempted from the obligation to make an open
offer under regulation 3.

As per Regulation 10(2) of the SEBI Takeover Regulations, any acquisition of shares of a target company,
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not involving a change of control over such target company, pursuant to a scheme of corporate debt
restructuring (CDR) in terms of the Corporate Debt Restructuring Scheme notified by the Reserve Bank of
India vide circular no. B.P.BC 15/21.04, 114/2001 dated August 23, 2001, or any modification or re-
notification thereto provided such scheme has been authorised by shareholders by way of a special
resolution passed by postal ballot, shall be exempted from the obligation to make an open offer under
regulation 3.

The following points are to be kept in mind while claiming an exemption when an acquisition is pursuant to a
CDR Package:

(&) The Exemption is available only from the applicability of Regulation 3 of the SEBI Takeover
Regulations and not Regulation 4. In other words if pursuant to the CDR Package, there is a change
of control of the target company, no exemption would be available.

(b) The entire CDR package should be approved by the shareholders and not merely the additional
allotment of shares pursuant to the CDR Package.

(c) Such shareholder approval should be obtained by the company by way of a postal ballot process
and not physical voting.

Regulation 10(3)

An increase in voting rights in a target company of any shareholder beyond the limit attracting an obligation
to make an open offer under sub-regulation (1) of regulation 3, pursuant to buy-back of shares shall be
exempt from the obligation to make an open offer provided such shareholder reduces his shareholding such
that his voting rights fall to below the threshold referred to in sub-regulation (1) of regulation 3 within ninety
days from the date of closure of the buy-back offer.

Regulation 10(4)

The following acquisitions shall be exempt from the obligation to make an open offer under sub-regulation (2)
of regulation 3, i.e. the creeping acquisition of limit of 5% in a financial year. In other words, the following
acquisitions would permit the shareholders who hold more than 25% but less than 75% of the paid up capital
of the company to acquire more than 5% in a financial year beginning April 01.

(a) acquisition of shares by any shareholder of a target company, upto his entittement, pursuant to a
rights issue. In other words, any acquisition of shares in a target company upto a person’s
entitlement in a rights issue would be exempted from the applicability of Regulation 3(2).

(b) acquisition of shares by any shareholder of a target company, beyond his entitlement, pursuant to a
rights issue, subject to fulfillment of the following conditions,

(i) the acquirer has not renounced any of his entitlements in such rights issue;

(ii) the price at which the rights issue is made is not higher than the ex-rights price of the shares of
the target company, being the sum of:

(A) the volume weighted average market price of the shares of the target company during a
period of sixty trading days ending on the day prior to the date of determination of the
rights issue price, multiplied by the number of shares outstanding prior to the rights issue,
divided by the total number of shares outstanding after allotment under the rights issue:

Provided that such volume weighted average market price shall be determined on the
basis of trading on the stock exchange where the maximum volume of trading in the shares
of such target company is recorded during such period; and
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(B) the price at which the shares are offered in the rights issue, multiplied by the number of
shares so offered in the rights issue divided by the total number of shares outstanding after
allotment under the rights issue.

In other words, any acquisition of shares beyond a shareholders’ entitlement would be exempted from the
applicability of Regulation 3(2), provided the applicant is a shareholder and the shareholder has applied for
his entire entitlement without renouncing even a single share and the price at which the application is made
is not higher that the ex-rights price.

(il) SPECIFIC EXEMPTION — Regulation 11

If the proposed transaction is not automatically exempted under the various categories mentioned in
Regulation 10 discussed in the preceding paragraphs above and the acquirers are of the opinion that the
transaction that they propose to enter into requires an exemption, the Acquirer must make an application to
SEBI seeking exemption. It must however be noted that application shall be made before the transaction /
acquisition is initiated. Post facto exemptions are not granted by SEBI.

The application for exemption shall be under Regulation 11(3) of the Takeover Regulations, and submitted
along with a non-refundable fee of Rs.5,00,000 payable by way of direct online credit in bank account or a
demand draft payable at Mumbai, favouring Securities and Exchange Board of India.

The application shall be supported by a duly sworn affidavit, giving details of the proposed acquisition and
the grounds on which the exemption has been sought.

Under this regulation SEBI has powers to grant exemption from the strict compliance of procedural
requirement in Chapter Il and IV in the interest of investors in securities and the securities market.

The option of seeking specific exemption is available only in cases where the target company is a company
in respect of which the Central Government or State Government or any other regulatory authority has
superseded the board of directors of the target company and has appointed new directors under any law.

SEBI has to be satisfied that

a. the Board of Directors of such target company have formulated a plan which provides for
transparent, open, and competitive process for acquisition of shares or voting rights in, or control
over the target company to secure the smooth and continued operation of the target company in
the interests of all stakeholders of the target company and such plan does not further the interests
of any particular acquirer

b. the conditions and requirements of the competitive process are reasonable and fair

c. the processed opted by the board of directors of the target company provides for details including
the time when the open offer for acquiring shares would be made, completed and the manner in
which the change in control would be effected.

SEBI after affording reasonable opportunity of being heard to the applicants and after considering
all relevant facts and circumstances shall pass a reasoned order either granting or rejecting the
exemption or relaxation sought as soon as possible. It is also provided that SEBI may constitute a
panel of experts to which the application for exemption may be referred for their recommendations,
if considered necessary.

The order passed by SEBI granting exemption is hosted by SEBI on its official website
www.sebi.gov.in.
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OBLIGATIONS

Obligations of the Directors of the Target Company

The obligations of the directors of the target company are covered by Regulation 24 of the SEBI Takeover
Regulations. As per the said Regulation, no person representing the acquirer or the person acting in concert
with him shall be appointed as a director on the Board of Directors of the target company, either as an
additional director or in a casual vacancy during the offer period. However if the acquirer has deposited
100% of the consideration payable in the escrow account, persons representing the acquirer can be
appointed on the Board of Directors of the target company after expiry of the initial 15 working days from the
date of publication of the Detailed Public Statement. Where the acquirer has specified conditions, in the
agreement for the acquisition of shares, which attracted the obligation to make an open offer, no director
representing the acquirer may be appointed to the board of directors of the target company during the offer
period unless the acquirer has waived or attained such conditions and complies with the requirement of
depositing cash in the escrow account.

Where the open offer is a conditional offer, subject to the a minimum level of acceptance by the acquirer in
the open offer, the acquirer and persons acting in concert shall regardless of the amount of cash deposited in
the escrow account not be entitled to appoint any director representing the acquirer or any person acting in
concert with him on the board of directors of the target company during the offer period. In other words,
even if 100% of the consideration payable is deposited in cash in the escrow account and if the offer is a
conditional offer, the acquirer shall not be entitled to appoint any director on the Board of Directors of the
Target Company.

In case of a competing offer, irrespective of the amount of cash deposited in the escrow account, there shall
be no induction of any new director to the board of directors of the target company. In other words, if the first
acquirer has deposited 100% in cash in the escrow account and there is a competing offer, within the expiry
of fifteen working days of the publication of the Detailed Public Statement, the first acquirer shall not be
entitled to appoint any of his representatives on the Board of Directors of the Target Company.

However, in the event of death or incapacitation of any director, the vacancy arising there from may be filled
by any person subject to approval of such appointment by shareholders of the target company by way of a
postal ballot.

In the event the acquirer or any person acting in concert is already represented by a director on the board of
the target company, such director shall not participate in any deliberation of the board of directors of the
target company or vote on any matter in relation to the open offer. This normally happens when the existing
promoters who are also promoters, trigger the code and make an open offer or if the acquirer has already
triggered the obligation to make an open offer in the past, but has however failed to make an open offer. In
such cases the acquirer or his representative might be on the Board of the target company. In such a
situation, such directors representing the acquirer and the persons acting in concert with him shall not
participate in any of the discussions pertaining to the open offer and a statement to this effect is normally
included in the Letter of Offer.

Obligations of the Acquirer

The obligations of the directors of the target company are covered by Regulation 25 of the SEBI Takeover
Regulations. The acquirer shall before making the public announcement of an open offer for acquiring shares
under the SEBI Takeover Regulations, make firm financial arrangements for fulfilling the payment obligations
under the open offer. The acquirer shall also ensure that he is in a position to implement the open offer,
subject to any statutory approvals for the open offer that may be necessary.
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The acquirer, as per the standard format of the Letter of Offer is required to declare his intention not to
alienate any of the material assets of the target company of any of its subsidiaries by way of a sale, lease,
encumbrance, except in the ordinary course of business. In case the acquirer has not declared such an
intention in the detailed public statement and in the Letter of Offer, the acquirer, where he has acquired
control over the target company, shall be debarred from causing such alienation for a period of two years
after the offer period. In other words, he shall not be entitled to alienate any of the material assets of the
target company of any of its subsidiaries by way of a sale, lease, encumbrance, except in the ordinary
course of business for a period of two years from the date of expiry of the offering period. However, if the
target company or any of its subsidiaries is required to so alienate assets despite the intention to alienate not
having been expressed by the acquirer, such alienation shall require a special resolution passed by
shareholders of the target company, by way of a postal ballot and the notice for such postal ballot shall inter
alia contain reasons as to why such alienation is necessary. It is normal practice therefore for the acquirer to
make a declaration in the Detailed public statement and the Letter of Offer of his intention not to alienate any
of the assets of the target company or its subsidiaries except with the approval of the shareholders by way of
a special resolution through the postal ballot process for a period of two years from the expiry of the offering
period.

The acquirer shall ensure that the contents of the public announcement, the detailed public statement, the
letter of offer and the post-offer advertisement are true, fair and adequate in all material aspects and not
misleading in any material particular, and are based on reliable sources, and state the source wherever
necessary. SEBI may proceed against the acquirer in case of misstatements in the Letter of Offer and levy
appropriate penalties.

The acquirer and persons acting in concert with him shall not sell shares of the target company held by them,
during the offer period. In other words, once a public announcement has been given, the shares held by the
acquirers and persons acting in concert shall not be sold to anybody either through the market or off market
during the offer period.

The acquirer and persons acting in concert with him shall be jointly and severally responsible for fulfillment of
applicable obligations under these regulations.

Obligations of the Target Company

Regulation 26 of the Takeover Regulations covers the obligations of the target company which assume
significance since non-compliance of the obligations attracts penal action from SEBI. This would also be
relevant from the point of defense strategies that can be adopted in case a hostile takeover has been made
on the target company.

Once a public announcement has been made, the Board of Directors of the target company shall ensure that
the business of the target company is conducted in the ordinary course of business during the offer period.
The business shall be conducted in a manner which shall be consistent with the past practice and there shall
be no deviations from the same.

During the offer period, unless the approval of shareholders of the target company by way of a special
resolution by postal ballot is obtained, the board of directors of either the target company or any of its
subsidiaries shall not alienate any material assets whether by way of sale, lease, encumbrance or otherwise
or enter into any agreement for the same the ordinary course of business. If a hostile takeover has been
made and the target company would like to thwart this bid by adopting a “crown jewel” strategy wherein the
company sells of its crown jewel and other properties to diminish its worth, it may not be possible to adopt
this strategy since the regulation casts an obligation of the Board of Directors not to dispose of or enter into
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any agreement to sell, transfer, encumber or dispose of any of its material assets, including a crown jewel. It
may be mentioned that as per the Companies Act, 2013, the Board cannot sell the whole or substantially the
whole of its undertaking without the permission of the shareholders in a general meeting. Any defense if at all
can be used before the public announcement is made.

The Target Company shall not enter into any material borrowing which is not in the ordinary course of
business. In other words, if the target company would like to make its business unattractive, by availing or
entering into major loans / borrowing agreements, when a hostile bid has been made, this defense will not be
available in view of this obligation cast on the target company.

The Target Company shall not issue or allot any authorised but unissued securities entitling the holder to
voting rights. A target company is therefore prohibited from allotting a fresh issue of shares during the offer
period, to which would entitle the holder to voting rights. However in the hostile bid for Kalindee Rail Nirman
Ltd., by Jupiter Metal, the Board of Directors, approved the preferential allotement of 24.9% stake to
Texmaco, which was a white Knight to counter the hostile takeover by Jupiter Metal. Texmaco make a
competitive bid and after a price war, managed to acquire control of Kalinee Rail Nirman after an open offer
at Rs.71 per share.

The Target Company’s subsidiaries may (i) issue or allot shares upon conversion of convertible securities
issued prior to the public announcement of the open offer, in accordance with pre-determined terms of such
conversion, (i) issue or allot shares pursuant to any public issue in respect of which the red herring
prospectus has been filed with the Registrar of Companies prior to the public announcement of the open
offer; or (iii)issue or allot shares pursuant to any rights issue in respect of which the record date has been
announced prior to the public announcement of the open offer. In other words, if a document has already
been filed with the ROC or a record date has already been announced before the open offer is announced,
the target company is permitted to go ahead with its fund raising activities.

The target company cannot implement any buy-back of shares or effect any other change to the capital
structure of the target company. This would again make one of the defense strategies available called as
“Targeted Share Repurchase or Buyback”, where the company increases the holdings of the existing
promoters by announcing a buy-back of shares, thereby making the company unattractive to the raider.
However this defense in not available in India and to Indian promoters, since a company is prohibited from
making a buy-back or bring about any change to its capital structure once a public announcement has been
made.

The target company is not permitted to enter into, amend or terminate any material contracts to which the
target company or any of its subsidiaries is a party, which is not in the normal course of business, whether
such contract is with a related party, within the meaning of the term under applicable accounting principles,
or with any other person.

The target company cannot accelerate any contingent vesting of a right of any person to whom the target
company or any of its subsidiaries may have an obligation, whether such obligation is to acquire shares of
the target company by way of employee stock options or otherwise.

In any general meeting of a subsidiary of the target company for considering the matters laid down in
Regulation 26(2) of the Takeover Regulations, the target company and its subsidiaries, if any shall vote in a
manner consistent with the special resolution passed by the shareholders of the target company.

The target company shall be prohibited from fixing any record date for a corporate action on or after the third
working day prior to the commencement of the tendering period and until the expiry of the tendering period.
In other words no bonus, dividend or any other restructuring activity shall be carried out by the target
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company from three working days prior to the commencement of the tendering period until the expiry of the
tendering period.

The target company shall furnish to the acquirer within two working days from the identified date, a list of
shareholders as per the register of members of the target company containing names, addresses,
shareholding and folio number, in electronic form, wherever available, and a list of persons whose
applications, if any, for registration of transfer of shares are pending with the target company. The acquirer
shall reimburse reasonable costs payable by the target company to external agencies in order to furnish
such information.

Upon receipt of the detailed public statement, the board of directors of the target company shall constitute a
committee of independent directors to provide reasoned recommendations on such open offer, and the
target company shall publish such recommendations. The Committee shall be entitled to seek external
professional advice at the expense of the target company. The committee of independent directors shall
provide its written reasoned recommendations on the open offer to the shareholders of the target company
and such recommendations shall be published in such form as may be specified, at least two working days
before the commencement of the tendering period, in the same newspapers where the public announcement
of the open offer was published, and simultaneously, a copy of the same shall be sent to SEBI, the stock
exchanges where the shares of the target company are listed and the stock exchanges shall forthwith
disseminate such information to the public and to the Manager to the Offer and if there is a competing offer
to the manager to the open offer of every competing offer.

The board of directors of the target company shall facilitate the acquirer in verification of shares tendered in
acceptance of the open offer.

The board of directors of the target company shall make available to all acquirers making competing offers,
any information and co-operation provided to any acquirer who has made a competing offer.

Upon fulfilment by the acquirer, of the conditions required under these regulations, the board of directors of
the target company shall without any delay register the transfer of shares acquired by the acquirer in physical
form, whether under the agreement or from open market purchases, or pursuant to the open offer.

As per Regulation 31A of the Listing Regulations, it is now a requirement to ensure that the reclassification of
the acquirer as the new promoter is done only after the approval of the shareholders by way of a special
resolution. Further it shall also be ensured that the exiting promoters do not hold more than 10% of the share
capital of the target company.

Obligations of the Merchant Banker to the Open Offer

As per Regulation 27 of the Takeover Regulations, the Manager to the open offer shall ensure that the
acquirer is able to implement the open offer and firm arrangements for funds through verifiable means have
been made by the acquirer to meet the payment obligations under the open offer. It shall be ensured by the
Manager that the acquirer does not use borrowed funds to meet his obligations under the open offer.

The manager to the open offer shall ensure that the contents of the public announcement, the detailed public
statement and the letter of offer and the post offer advertisement are true, fair and adequate in all material
aspects, not misleading in any material particular, are based on reliable sources, state the source wherever
necessary, and are in compliance with the requirements under the takeover regulations.

The Manager to the Open offer furnishes to SEBI a Due Diligence certificate along with the Draft Letter of
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Offer filed with SEBI. The Manager to the open offer shall ensure that market intermediaries engaged for the
purposes of the open offer are registered with the Board. The Manager to the open offer shall exercise
diligence, care and professional judgment to ensure compliance with the Takeover Regulations. The
Manager to the open offer shall not deal on his own account in the shares of the target company during the
offer period.

The Manager to the open offer shall file a report with the Board within fifteen working days from the expiry of
the tendering period, in such form as may be specified, confirming status of completion of various open offer
requirements. The Manager shall also ensure that a Post Offer Advertisement is given after completion of all
formalities.

DISCLOSURES

Chapter V of the SEBI (Substantial Acquisition of Shares and Takeover) Regulations, 2011 stipulate the
provisions related to disclosures, namely Disclosure-related provisions (Regulation 28); Disclosure of
acquisition and disposal (Regulation 29) Continual Disclosures (Regulation 30) and Disclosure of
encumbered shares (Regulation 31).

Disclosure-related provisions (Regulation 28)

28. (1) The disclosures under this Chapter shall be of the aggregated shareholding and voting rights of
the acquirer or promoter of the target company or every person acting in concert with him.

(2) For the purposes of this Chapter, the acquisition and holding of any convertible security shall
also be regarded as shares, and disclosures of such acquisitions and holdings shall be made
accordingly.

(3) For the purposes of this Chapter, the term “encumbrance” shall include a pledge, lien or any
such transaction, by whatever name called.

(4) Upon receipt of the disclosures required under this Chapter, the stock exchange shall forthwith
disseminate the information so received.

Disclosure of acquisition and disposal (Regulation 29)

29 (1) Any acquirer who acquires shares or voting rights in a target company which taken together
with shares or voting rights, if any, held by him and by persons acting in concert with him in
such target company, aggregating to five per cent or more of the shares of such target
company, shall disclose their aggregate shareholding and voting rights in such target company
in such form as may be specified.

(2) Any acquirer, who together with persons acting in concert with him, holds shares or voting rights
entitling them to five per cent or more of the shares or voting rights in a target company, shall
disclose every acquisition or disposal of shares of such target company representing two per
cent or more of the shares or voting rights in such target company in such form as may be
specified.

(3) The disclosures required under sub-regulation (1) and sub-regulation (2) shall be made within
two working days of the receipt of intimation of allotment of shares, or the acquisition of shares
or voting rights in the target company to,—

(a) every stock exchange where the shares of the target company are listed; and

(b) the target company at its registered office.
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(4) For the purposes of this regulation, shares taken by way of encumbrance shall be treated as an
acquisition, shares given upon release of encumbrance shall be treated as a disposal, and
disclosures shall be made by such person accordingly in such form as may be specified:

Provided that such requirement shall not apply to a scheduled commercial bank or public
financial institution as pledgee in connection with a pledge of shares for securing indebtedness
in the ordinary course of business.

Continual disclosures (Regulation 30)

30 (1) Every person, who together with persons acting in concert with him, holds shares or voting
rights entitling him to exercise twenty-five per cent or more of the voting rights in a target
company, shall disclose their aggregate shareholding and voting rights as of the thirty-first day
of March, in such target company in such form as may be specified.

(2) The promoter of every target company shall together with persons acting in concert with him,
disclose their aggregate shareholding and voting rights as of the thirty-first day of March, in
such target company in such form as may be specified.

(3) The disclosures required under sub-regulation (1) and sub-regulation (2) shall be made within
seven working days from the end of each financial year to,—

(a) every stock exchange where the shares of the target company are listed; and

(b) the target company at its registered office.

Disclosure of encumbered shares (Regulation 31)

31 (1) The promoter of every target company shall disclose details of shares in such target company
encumbered by him or by persons acting in concert with him in such form as may be specified.

(2) The promoter of every target company shall disclose details of any invocation of such
encumbrance or release of such encumbrance of shares in such form as may be specified.

(3) The disclosures required under sub-regulation (1) and sub-regulation (2) shall be made within
seven working days from the creation or invocation or release of encumbrance, as the case
may be to,—

(a) every stock exchange where the shares of the target company are listed; and

(b) the target company at its registered office.

TAKEOVER BIDS

“Takeover bid” is an offer to the shareholders of a company, who are not the promoters of the company or
the sellers of the shares under an agreement, to buy their shares in the company at the offered price within
the stipulated period of time. It is addressed to the shareholders with a view to acquiring sufficient number of
shares to give the Offer or Company, voting control of the target company.

A takeover bid is a technique, which is adopted by a company for taking over control of the
management and affairs of another company by acquiring its controlling shares.
Type of takeover bids

A takeover bid may be a “friendly takeover bid” or a “hostile takeover bid”. Bids may be
mandatory/competitive bids.
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Mandatory Bid

The SEBI (Substantial Acquisition of Shares and Takeovers) Regulations 2011, require acquirers to make
bids for acquisition of certain level of holdings subject to certain conditions. A takeover bid is required to be
made by way of a public announcement issued to the stock exchanges, followed by a Detailed Public
Statement in the newspapers. Such requirements arise in the following cases:

() for acquisition of 25% or more of the shares or voting rights;

(b) for acquiring additional shares or voting rights to the extent of 5% of the voting rights in any financial
year beginning April 01, if such person already holds not less than 25% but not more than 75% or
90% of the shares or voting rights in a company as the case may be;

(c) for acquiring control over a company.

DEFENSE STRATEGIES TO TAKEOVER BIDS

A hostile bid made directly to the shareholders of the target company with or without previous overtures to
the management of the company has become a means of creating corporate combinations. Hence, there
has been considerable interest in developing defense strategies by actual and potential targets. Defenses
can take the form of fortifying oneself, i.e., making the company less attractive to takeover bids or more
difficult to takeover and thus discourage any offers being made. Defensive actions are also resorted to in
the event of perceived threat to the company ranging from early intelligence that an acquirer is
accumulating shares.

I FINANCIAL DEFENSE MEASURES
1. Adjustments in Asset and Ownership Structure

Firstly, consideration has to be given to developing defense structures that create barriers specific to the
bidder. These include purchase of assets that may cause legal problems, purchase of controlling shares of
the bidder itself, and sale to their party of assets which made the target attractive to the bidder and issuance
of new securities with special provisions conflicting with the aspects of the takeover attempt.

It must however be borne in mind that as per the Regulation 26(2) of the SEBI (SAST) Regulations, 2011,
the target company cannot alienate its assets, make any material borrowings, issue any new shares with
voting rights or terminate any material contract during the offering period (which commences once the public
announcement is made) except with the approval of shareholders by way of a special resolution passed by
Postal Ballot. Hence it would be almost impossible to bring about adjustments in Assets and Ownership
structure in India.

(i) A second common method is to create a consolidated vote block allied with target management.
Thus securities are issued through private placements to parties friendly or in business alliance with
management or to the management itself. Moreover another method can be to repurchase publicly
held shares to increase an already sizeable management block in place.

It must however be borne in mind that as per the Regulation 26(2) of the SEBI (SAST) Regulations,
2011, the target company cannot, issue any new shares with voting rights or terminate any material
contract during the offering period (which commences once the public announcement is made) and
can also not make a buy-back of shares from the public shareholders except with the approval of
shareholders by way of a special resolution passed by Postal Ballot. Hence it would be almost
impossible to bring about adjustments in Assets and Ownership structure in India. However in
anticipation of a perceived threat of takeover, the management can issue shares or convertible
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(ii)

(iii)

(iv)

v)

(vi)

securities beforehand so that they can be converted once the public announcement for an open
offer is made.

A third common theme has been the dilution of the bidders vote percentage through issuance of
new equity shares. However, this option will not work in India due to the strict procedures laid down
in Regulation 26(2) of the SEBI (SAST) Regulations, 2011.

The “Crown Jewel” Strategy

The central theme is this strategy is to divest the most coveted asset by the bidder, commonly
known as the “crown jewel”. Consequently the hostile bidder is deprived of the primary intention
behind the takeover bid. A variation of the crown jewel strategy is the more radical “scorched earth
approach”, vide which approach, the target sells off not only the crown jewel, but also properties to
diminish its worth. Such a radical step may however be self-destructive and unwise in the
company’s interest.

However as per the Companies Act, 2013, selling of whole or substantially the whole of its
undertaking requires the approval of the shareholders in a general meeting by way of a special
resolution and Regulation 26(2) of the SEBI (SAST) Regulations, 2011, the target company cannot
alienate any of its material assets during the offering period (which commences once the public
announcement is made) and can also not make a buy-back of shares from the public shareholders
except with the approval of shareholders by way of a special resolution passed by Postal Ballot.
Hence it would be almost impossible to use the “Crown Jewel” Strategy as a defense mechanism in
India.

The Packman Defence

This strategy although unusual attempts to purchase the shares of the raider company. This is
usually the scenario if the raider company is smaller than the target company and the target
company has a substantial cash flow or liquidable asset.

Regulation 26(2) of the SEBI (SAST) Regulations, 2011, however prohibits the target company to
enter into any agreement which is not in the ordinary course of business during the offering period
(which commences once the public announcement is made) except with the approval of
shareholders by way of a special resolution passed by Postal Ballot. Hence it would be almost
impossible to use the “Packman Defense” Strategy as a defense mechanism in India.

Targeted Share Repurchase or “Buy-back”

This strategy is one in which the management of the target company uses up a part of the assets fo
the company on the one hand to increase its holding and on their hand it disposes of some of the
assets that make the target company unattractive to the raider. The strategy therefore involves a
creative use of buyback of shares to reinforce its control and detract a prospective raider. But
“Buyback” would involve the use of the free reserves of the company and would be an expensive
proposition for the target company. Further as per Regulation 26(2) of the SEBI (SAST)
Regulations, 2011, the target company cannot implement a buy-back during the offer period except
with the approval of shareholders by way of a special resolution passed by Postal Ballot. Hence it
would be almost impossible to use this defense mechanism also in India.

Golden Parachutes

These are separation clauses of an employment contract that compensate managers who lose their
jobs under a change of management scenario. The provision usually calls for a lump-sum payment
or payment over a specified period at full and partial rates of normal compensation. Target
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Companies invoke this provision and pay off a huge compensation to large number of employees so
as to make themselves unattractive to the raider. However section 192 and Section 202 of the
Companies Act, 2013 provide for compensation to be paid for loss of office only to a Managing
Director, Whole Time Director or a Manager and not the entire senior management, as is the
practice in the United States of America. Hence this defense mechanism is of no consequence in
India.

Il. ANTI TAKEOVER AMENDMENTS OR “SHARK REPELLANTS”

An increasingly used defense mechanism being used is anti-takeover amendments to the company’s
constitution or articles of association, popularly called as “shark repellants”. This practice consists of
changing the articles of associations, regulations, bye-laws, etc. to be less attractive to the raider / hostile
bidder. This again may not work out in India as any change to the Articles of Association or the
Memorandum of Association would require approval of the shareholders.

i. Supermajority Amendments

These amendments require shareholder approval by at least 2/3rds vote and sometimes as much as 90% of
the voting power of outstanding capital for all transactions involving change of control. In most existing
cases, however the super majority agreements have a board out clause which provides the board with the
power to determine when and if the super majority provisions will be in effect. Pure or inflexible super
majority provisions would seriously limit the management’'s scope of options and flexibility in takeover
negotiations.

ii. Classified Boards

Another type of anti-takeover amendments provides for a staggered or classified board of directors to delay
effective transfer and control in a takeover. The much touted management rationale in proposing a classified
board is to ensure continuity of policy and experience in the USA. The legal position of such classified or
staggered boards is quite flexible. An example is when a 9 member board may be divided into 3 categories,
with only 3 members standing for election to a three year term each, such being the modalities of the
retirement by rotation. Thus a new majority shareholder would have to wait for at least 2 AGMs to gain
control of the Board of Directors. Section 152 of the Companies Act, 2013 warrants that 1/3" of the directors
whose office is determinable by retirement will retire. Therefore continuing the example of 9 directors, 3 can
be made permanent directors by amending the Articles and therefore the acquirer would have to wait for at
least 3 AGMs to gain control over the Board. However the company may by an ordinary resolution remove a
director before the expiration of his period of officer. Thus any provision in the Articles of the Company or any
agreement between the company and a director by which the director is rendered irremovable from office by
an ordinary resolution would be void and contrary to the Act.

iii. Authorisation of Preferred Stock

The Board is authorised to create a new class of securities with special voting rights. This security, typically
preferred stock may be issued to a friendly party in a control context. This is referred to as issuance of
Shares with Differential Voting Rights, which is subject to restrictions under the Companies Act, 2013 and
SEBI (ICDR) Regulations, 2009 and hence has been rendered unattractive over a period of time.

iv. Poison Pill Defenses

This is a controversial but popular defense mechanism. These pills provide their holders with special rights
exercisable only after a period of time following the occurrence of a triggering event. These rights take
several forms but all are difficult and costly to acquire control of the issuer or the target company. Poison pills
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are generally adopted by the Board of Directors without shareholder approval. Usually the rights provided by
the poison pill can be altered quickly by the Board or redeemed by the Company any time after they become
exercisable following the occurrence of the triggering event. These provisions force the acquirer to negotiate
directly with the target company’s board and allow some takeover bids to go through. Many proponents of
this mechanism argue that this enhances the ability of the Board of Directors to bargain for a fair price.

CROSS BORDER TAKEOVERS

Cross Border Takeover is a much sort after term in recent years. Competitiveness among the domestic firms
forces many businesses to go global. There are various factors which motivate firms to go for global takeovers.
Apart from personal glory, global takeovers are often driven by market consolidation, expansion or corporate
diversification motives. Also, financial, accounting and tax related matters inspire such takeovers.

Expansion and diversification are one of the primary reasons to cross the border as the domestic markets
usually do not provide the desired growth opportunities. Another main reason for cross border takeovers is to
attain monopoly. Acquirer company is always on the lookout for companies which are financially vulnerable
but have untapped resources or intellectual capital that can be exploited by the purchaser.

Global takeovers are complex processes. Despite some harmonized rules, taxation issues are mainly dealt
within national rules, and are not always fully clear or exhaustive to ascertain the tax impact of a cross-
border merger or acquisition. This uncertainty on tax arrangements sometimes require seeking of special
agreements or arrangements from the tax authorities on an ad hoc basis, whereas in the case of a domestic
deal the process is much more deterministic.

Gross-border takeover bids are complex transactions that may involve the handling of a significant number of
legal entities, listed or not, and which are often governed by local rules (company law, market regulations,
self-regulations, etc.). Not only a foreign bidder might be hindered by a potential lack of information, but also
some legal complexities might appear in the merger process resulting in a deadlock, even though the bid
would be ‘friendly’. This legal uncertainty may result in a significant execution risk and act as a major hurdle
to cross-border consolidation.

Going global is rapidly becoming Indian company’'s mantra of choice. Indian companies are now looking
forward to drive costs lower, innovate speedily, and increase their international presence. Companies are
discovering that a global presence can help insulate them from the vagaries of domestic market and is one of
the best ways to spread the risks. Indian corporate sector has witnessed several strategic acquisitions. Tata
Motors acquisition of Daewoo Commercial Vehicle Company, Tata Steel's acquisition of Singapore’s
NatSteel, Reliance’s acquisition of Flag is the culmination of Indian Company's efforts to establish a
presence outside India.

It is expected that the cross borders takeovers will increase in the near future. The companies will have to
keep in mind that global takeovers are not only business proposals but also a corporate bonding for which
both the entities have to sit and arrive at a meaningful and deep understanding of all the issues as
mentioned above.
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e Takeover is a corporate device whereby one company acquires control over another company, usually by

purchasing all or a majority of its shares.
e Takeovers may be classified as friendly takeover, hostile takeover and bailout takeover.
e Consideration for takeover could be in the form of cash or in the form of shares.

e The Takeover Regulations, 2011 became effective from October 22, 2011.

e The Regulations, provide certain events, on the happening of which the Acquirer is required to make a public

announcement for acquiring the shares from the public shareholders of the company
e The Regulations provide for voluntary offer, competing offer and conditional offer.
e Regulation 10 and 11 provide for automatic exemptions and specific exemptions.
e The regulations provide a detailed procedure once the public announcement is made

e There are certain conditions when the open offer made can be withdrawn

e The Regulations also provide for obligations on the part of the target company, acquirers, board of directors of the

target company and the merchant banker
e The Regulations also provide the situations in which the disclosures are to be made.
e Takeover bids may be mandatory, partial or competitive bids.

o Defense strategies to takeover bids are adopted by companies to counter takeover attempts.

e Competitiveness among the domestic firms forces many businesses to go global. There are various factors which

motivate firms to go for Cross Border Takeovers.

GLOSSARY OF TECHNICAL WORDS

Acquirer means any person who, whether by himself, or through, or with persons acting in concert with him,
directly or indirectly, acquires or agrees to acquire shares or voting rights in, or control over a target company. An
acquirer can be a natural person, a corporate entity or any other legal entity.

Persons acting in Concert (PACs) are individual(s)/company (ies) or any other legal entity (ies) who, with a
common objective or purpose of acquisition of shares or voting rights in, or exercise of control over the target
company, pursuant to an agreement or understanding, formal or informal, directly or indirectly co-operate for
acquisition of shares or voting rights in, or exercise of control over the target company.

Open Offer is an offer made by the acquirer to the shareholders of the target company inviting them to tender
their shares in the target company at a particular price.

Voluntary Open Offer under Regulation 6, is an offer made by a person who himself or through Persons acting
in concert ,if any, holds 25% or more shares or voting rights in the target company but less than the maximum
permissible non-public shareholding limit.

Competitive Offer is an offer made by a person, other than the acquirer who has made the first public
announcement. A competitive offer shall be made within 15 working days of the date of the Detailed Public
Statement (DPS) made by the acquirer who has made the first PA.

Conditional Offer is an offer in which the acquirer has stipulated a minimum level of acceptance.

Offer Price is the price at which the acquirer announces to acquire shares from the public shareholders under the
open offer. The offer price shall not be less than the price as calculated under regulation 8.

Offer Period pertains to the period starting from the date of the event triggering open offer till completion of
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payment of consideration to shareholders by the acquirer or withdrawal of the offer by the acquirer as the case
may be.

Tendering Period refers to the 10 working days period falling within the offer period, during which the eligible
shareholders who wish to accept the open offer can tender their shares in the open offer.

LIST OF FURTHER READINGS

1. SEBI (SAST) Regulation 2011 Law and Practice by Abha Jaiswal, Bharat's Publication

2. The Securities and Exchange Board of India (Substantial Acquisition of Shares and Takeover)
Regulations, 2011

3. The Securities and Exchange Board of India (Listing Obligations and Disclosure Requirement)
Regulations, 2015

4. The Securities and Exchange Board of India (Delisting of Equity Shares) Regulations, 2009

SELF TEST QUESTIONS

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation).

1. What do you mean by the term ‘Takeover'? What are the objectives which takeover seeks to
achieve?

2. “SEBI has formulated a comprehensive code for takeover of listed companies”. Do you agree?

W

Who are the persons considered to be ‘persons acting in concert’ under the SEBI (SAST)
Regulations, 20117

How does an acquirer make a delisting cum open offer?
List the procedure to be followed once the public announcement is made.

What are the automatic exemptions available under Regulation 3?

N o g &

What are the general obligations of ‘Acquirer’ and ‘Merchant Banker’ under SEBI (Substantial
Acquisition of Shares and Takeovers) Regulations, 2011?

09

Briefly explain the provisions with regard to disclosures of shares under the SEBI (SAST)
Regulations, 2011.

9. Explain the meaning of different types of takeover bids
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Lesson 3

Planning and Strategy

LESSON OUTLINE

The objective of this study lesson is to enable
the students to understand:

Planning for mergers and acquisitions
Process of Funding

Funding through various types of Financial
Instruments

Funding Through Equity Shares
Preferential Allotment

Funding through Preference Shares
Funding through Options or Securities with
Differential rights

Funding through Swaps or Stock to Stock
Mergers

Funding through External Commercial
Borrowings (ECBs)/ Depository Receipts
(DRs)

Funding through Financial Institutions and
Banks

Funding through Rehabilitation Finance
Funding through Leveraged Buyouts
Minority and ‘Minority Interest’ under the
Companies Act, 2013

Rights of Minority Shareholders during
Mergers / Amalgamations/ Takeovers
Legal Provisions of the Companies Act,
2013

Protection of Minority Interest

Case Laws/ Judicial pronouncements
Family holdings and their management

LEARNING OBJECTIVES

The Indian merger and acquisition (M&A) landscape
has witnessed several big deals in the past few
years. M&As have become an integral part of the
Indian economy and daily headlines. Based on
macroeconomic indicators, India is on a growth
trajectory with the M&A trend likely to continue.

The merger / takeover of an entity involves the
amount to be payable to the stakeholders of the
amalgamating company. There are various sources
of funding, which have been discussed in detail in
this chapter.

It is a general rule that the majority of the
shareholders prevails. However, there are few
exceptions provided under the Companies Act, 2013
to address the rights and protection of the minority
interests, which have also been dealt with in this
chapter.

This lesson will help understand the planning and
strategy and the funding process for mergers and
acquisitions.
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PLANNING AND STRATEGY FOR MERGER AND ACQUISITIONS

Strategies play an integral role when it comes to merger and acquisition. A sound strategic decision and
procedure is very important to ensure success and fulfilling of expected desires. Every company has different
cultures and follows different strategies to define their merger. There are various strategic reasons for
companies to consider making an acquisition and a successful takeover can help companies achieve their
strategic objectives as well as increase cost effectiveness within the business.

The process of merging with another company or acquiring a company is complex. In addition to the legal
ramifications, companies must be aware of the potential tax implications as well as ensuring the terms of the
deal benefit both parties. Often companies rely on lawyers and professionals to negotiate on their behalf in
order to obtain the best possible deal.

Although many companies consider mergers and acquisitions as opportunities for growth, they can provide a
viable business solution for companies attempting to downsize or companies which are looking for an
effective exit strategy. By divesting company assets, the company can reduce costs and streamline its
operation leading to an increase in profitability. If companies have an underperforming subsidiary, they can
rely on mergers and acquisitions to dispose of the asset effectively and in accordance with their overall
business strategy.

Strategic assessments of companies, industry expertise, due diligence, merger integration, and operational
improvements represent areas where knowledge and skills are required for the success of a merger or
acquisition.

The Indian business environment is undergoing massive change with almost all relevant corporate
laws/regulations in India have been revamped in the last few years, be it the Takeover Code, delisting
guidelines, Companies Act, Accounting, Competition Law, Tax laws,Foreign Exchange Management Act
(FEMA) regulations, impacting both inbound and outbound investments.

With the opening up of the economy and the government’s thrust on various initiatives, such as Make in India
and Digital India, inbound M&A activity is only going to be on the rise. Further global outlook towards India
has become positive than ever before with an improved ranking in World Bank’s Doing Business 2016
ranking and in the World Economic Forum’s Global Competitiveness Index.

Whatever may be the reason for any M&A, the benefits are:

Economies of scale

Operational synergies and efficiencies

Access to new markets,new products, new bhusiness

Access to foreign capital
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Mergers and Acquisitions — Primary Factors to be considered

Merger or amalgamation is undertaken for acquiring cash resources, eliminating competition, saving on
taxes or influencing the economies of large-scale operations. Therefore, there are host of factors, which
requires consideration before initiating a merger or amalgamation exercise. A detailed list of the primary
factors requiring consideration before initiating a merger or amalgamation from the economic, commercial
and legal perspective is explained as follows:

(i) Identification of Parties

Will one or more businesses be transferred to an existing firm or a newly formed entity? Consider drafting
heads of terms, do you require a confidentiality agreement? Do you require an exclusivity agreement?
Review financial liability of the parties - undertake appropriate searches.

(i) Due Diligence

Carry out legal, commercial, tax and financial due diligence on the parties entering into the transaction. This
will help in identifying risk areas along with any necessary consent you will need to obtain.

(iii) Any third-party consents required?

Ascertain if any third-party consents would be required such as from banks, business contracts, partner /
shareholder consents. These should emerge from due diligence. Consider also regulatory consents /
licences that may be required.

(iv) Taxation

It will be necessary to ascertain the most suitable tax structure for the transaction and, in particular, the way
in which the consideration should be structured, at an early stage, therefore consider consulting tax advisors.

(v) Risk

Sharing of risk — What kind of indemnities / warranties be considered? Should there be a cap on such
indemnities and warranties?

(vi) Will the transaction impact on existing loan/finance arrangements?

Check loan documents and constitution documents to see whether any proposed borrowing would be a
breach of any existing funding. What will happen in relation to third party funding of the Seller business?
Confirm that there are no restrictions on the disposal of the target business or any of its assets. How will the
merged business be funded?

(vii) Existing Charges / Modifications over the assets to be acquired

Are there any mortgages, charges or debentures over any of the business assets? If yes, obtain copies and
consider how they are to be discharged. If there are floating charges, obtain certificates of non-crystallisation
/ release. Obtain a Search Report from a Practicing Company Secretary.

(viii) Guarantees and indemnities (bank or other)

Has the Seller given or received any guarantees or indemnities in relation to the business? If yes, then obtain
copies (including details of arrangements) and consider in particular, how to ensure the business continues
to have the benefit of relevant guarantees.
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(ix) Licences

Will the Buyer have all other licences which it needs to operate the business?

(x) Supply contracts

Will supply contracts be transferred or need to be terminated? How will this be done?
(xi) What IP is used in the business?

Obtain a full list of trademarks, service marks, patents, designs, domain names, copyright and other
registered and unregistered intellectual property used in the business. Carry out trade mark and patent
searches as may be appropriate through an IPR Attorneys.

Process of Funding

The process of funding in the case of mergers and takeovers may be arranged by a company in a number of
ways. It may be from its own funds, consisting of further issue of equity and preference share capital, through
raising of borrowed funds by way of issuing various financial instruments. A company may borrow funds
through the issue of debentures, bonds, external commercial borrowings, issue of securities, loans from
Central or State financial institutions, banks, etc. Broadly we can divide them into three categories as
described below:

Internal accruals: The retained earnings accumulated over a period of time by well-managed companies
may be utilized for the purpose of restructuring.

Borrowings: The required funds could be raised from banks and financial institutions or through external
commercial borrowings or by issue of debentures.

Issue of securities: Funds may also be raised through issue of equity shares, preference shares and other
securities, depending upon the quantum and urgency.

Funding through various types of Financial Instruments

Funding may be made through various types of financial instruments. Funding may be done through any of
the following modes:

e Funding through Equity Shares

o Preferential Allotment of Shares

e Funding through Preferential Shares

e Funding through Options or Securities with Differential Rights

e Funding though Swaps or Stock to Stock Mergers

e Funding through External Commercial Borrowings (ECBs) and Depository Receipts (DRS)
e Funding through Financial Institutions and Banks

¢ Funding through Rehabilitation Finance

e Funding through Leveraged Buyouts

The funding through the various types of financial instruments is discussed in detail hereunder:
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Process of Funding

Bomowings/lzsue

Intermal Aceruak of securities

Rehabiltation

External

Funding thraugh
Swaps or Stod to Commercial Banks /! Fls
Stock Merger Bomowings

Finance

Preference

Funding through
Shares Options

Retained Eamings Equity Shares

Leveraged
Buyouts

Preferential

Allotement Al

Publiclzsue

Funding through Equity Shares

Equity share capital- It can be considered as permanent capital of the company. Equity needs no servicing
as the company is not required to pay to its equity shareholders the fixed amount return in form of interest
which would be the case if a company were to borrow by issue of bonds or other debt instruments.

Raising money from the public by issue of shares or bonds or debentures is time consuming and involves
huge costs. It would require numerous things to be in place and several rounds of discussion would be
required to take place between the directors and key promoters having the controlling stake, between the
Board of Directors (BOD) and consultants, analysts, experts, Company Secretaries, Chartered Accountants
& lawyers. Furthermore, it requires several legal compliances.

Thus planning acquisition by raising funds through public issue may be complicated and long drawn process.
Issue of securities for listed companies

The Securities and Exchange Board of India (the “SEBI”) is the nodal authority regulating entities that are
listed and to be listed on stock exchanges in India. SEBI through SEBI (Issue of Capital and Disclosure
Requirements) Regulations, 2018 regulates the issue of securities of such companies.

These regulations apply to:
(a) apublic issue;
(b) arights issue, where the aggregate value of specified securities offered is fifty lakh rupees or more;
(c) a preferential issue;

(d) anissue of bonus shares by a listed issuer;
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(e) a qualified institutional placement by a listed issuer;

(f) anissue of Indian Depository Receipts

Some of the common requirements of IPO and rights issue have been listed below:

Sl. Particulars Description
No.
1. Filing of draft offer | Filing of draft offer document is mandatory with SEBI in case of a
documents public issue and a rights issue(if the aggregate value of the specified
securities offered is fifty lakh rupees or more)
2. General conditions The issuer shall not make a public issue or rights issue of specified
securities if:

a) the issuer, any of its promoters, promoter group or directors or
persons in control of the issuer are debarred from accessing
the capital market by the Board

b) if any of the promoters, directors or persons in control of the
issuer was or also is a promoter, director or person in control of
any other company which is debarred from accessing the
capital market under any order or directions made by the Board

¢) unless it has made an application to one or more recognised
stock exchanges for listing of specified securities on such stock
exchanges and has chosen one of them as the designated
stock exchange

d) unless it has entered into an agreement with a depository for
dematerialisation of specified securities already issued or
proposed to be issued

e) unless all existing partly paid-up equity shares of the issuer
have either been fully paid-up or forfeited

f) unless firm arrangements of finance through verifiable means
towards seventy five per cent. of the stated means of finance,
excluding the amount to be raised through the proposed public
issue or rights issue or through existing identifiable internal
accruals, have been made

3. Appointment of Merchant | The issuer shall appoint one or more merchant bankers, at least one
Banker and other | of whom shall be a lead merchant banker
intermediaries
The issuer shall appoint a registrar which has connectivity with all the
depositories
4, Security Deposit The issuer shall deposit, before the opening of subscription list, and

keep deposited with the stock exchange(s), an amount calculated at
the rate of one per cent. of the amount of securities offered for
subscription to the public.
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Sl. Particulars Description
No.
5. Minimum subscription The minimum subscription to be received in an issue shall not be less

than ninety per cent. of the offer through offer document

6. Allotment The issuer and merchant bankers shall ensure that specified
securities are allotted and/or application moneys are refunded within
fifteen days from the date of closure of the issue

7. Appointment of | The issuer shall appoint a compliance officer who shall be responsible
Compliance Officer for monitoring the compliance of the securities laws and for redressal
of investors’ grievances

Preferential Allotment

Before preferential allotment, let us first look at the various options of raising further capital for companies
under Companies Act, 2013. Section 62 of the Act has listed some of the possible options, as explained
below:

Preferential allotment, in simple words, is an offer for allotment to a select group of identified persons, and
does not include public issue, rights issue, ESOP, employee stock purchase scheme or an issue of sweat
equity shares or bonus shares or depository receipts issued in a country outside India or foreign securities.
The provisions of preferential allotment are laid under section 62(1)(c) read with Rule 13 of Chapter IV- The
Companies (Share Capital and Debentures) Rules, 2014. This further leads us to follow provisions of Section
42 read with Rule 14 of the Chapter IlI-Companies (Prospectus and Allotment of Securities) Rules, 2014,
which deals with private placement. Hence, for any preferential offer, we need to compulsorily follow the
provisions of private placement.

Further, listed companies have to comply with the provisions of the SEBI (Issue of Capital and Disclosure
Requirements) Regulations, 2018 for the preferential allotment. Listed companies may also raise funds by
way of qualified institutional placement. Qualified institutional placement is the special type of the preferential
allotment made only to the qualified institutional buyers (QIB).
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