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The students are advised to read their Study Material along with these updates. These 

academic updates are to facilitate the students to acquaint themselves with the amendments 

in the Companies Act, 2013, Insolvency and Bankruptcy Code, 2016 and other Rules and 

Regulations up to December, 2019, applicable for June, 2020 Examination. The students are 

advised to read all the relevant regulatory amendments made and applicable up to December, 

2020 along with the study material. In the event of any doubt, students may write to the 

Institute for clarifications at academics@icsi.edu. 

 
The Corporate Restructuring, Valuation and Insolvency Study Material updated up to            

1s t  December, 2018 is available on the website of the Institute. The Study Material is 

available at link: 

https://www.icsi.edu/media/webmodules/publications/CRVIupdatedtillJune2017.pdf  
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                                                                   LESSON 2 
 

MERGERS AND AMALGAMATIONS – LEGAL AND PROCEDURAL ASPECTS 
 

 

1. Clarification under Section 232(6) of the Companies Act, 2013 
 
Ministry of Corporate Affairs vide General Circular 09/2019 dated 21 st August, 2019 clarified 
that: 
 a) The provision of section 232(6) of the Act enables the companies in question to choose 
and state in the scheme an 'appointed date'. This date may be a specific calendar date or may 
be tied to the occunence of an event such as grant of license by a competent authority or 
flulfilment of any preconditions agreed upon by the parties, or meeting any other 
requirement as agreed upon between the parties, etc., which are relevant to the scheme.  
 
b) The 'appointed date' identified under the scheme shall also be deemed to be the 
'acquisition date' and date of transfer of control for the purpose of conforming to accounting 
standards (including Ind-AS 103 Business Combinations). 
 
c) Where the 'appointed date' is chosen as a specific calendar date, it may precede the date of 
filing of the application for scheme of merger/amalgamation in NCLT. However, if the 
'appointed date' is significantly ante-dated beyond a year from the date of filing, the 
justification for the same would have to be specifically brought out in the  scheme and it 
should not be against public interest.  
 
d) The scheme may identify the 'appointed date' based on the occurrence of a trigger event 
which is key to the proposed scheme and agreed upon by the parties to the scheme. This event 
would have to be indicated in the scheme itself upon occurrence of which the scheme would 
become effective. However in case of such event based date being a date subsequent to the 
date of filing the order with the Registrar under section 232(5), the company shall file an 
intimation of the same with the Registrar within 30 days of such scheme coming into force.  
 

For details: http://www.mca.gov.in/Ministry/pdf/GeneralCircular_21082019.pdf 

 
 

2. Companies (Restriction on number of layers) Rules, 2017 
 
In exercise of the powers conferred under proviso to clause (87) of section 2, section 450 
read with sub-sections (1) and (2) of section 469 of the Companies Act, 2013, the Central 
Government hereby makes the Companies (Restriction on number of layers) Rules, 2017 
w.e.f. 20th September, 2017. 

 
Restriction on number of layers for certain classes of holding companies 

 
(1) No company, other than a company belonging to a class specified in sub rule (2), shall 
have more than two layers of subsidiaries: 

 
Provided that the provisions of this sub-rule shall not affect a company from acquiring a 
company incorporated outside India with subsidiaries beyond two layers as per the laws of 
such country: 
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Provided further that for computing the number of layers under this rule, one layer which 
consists of one or more wholly owned subsidiary or subsidiaries shall not be taken into 
account. 

 
(2) The provisions of this rule shall not apply to the following classes of companies, namely: 

 

(a) a banking company as defined in clause (c) of section 5 of the Banking Regulation Act, 
1949; 

 
(b) a non-banking financial company as defined in clause (f) of Section 45_l of the Reserve 
Bank of India Act, 1934 which is registered with the Reserve Bank of India and considered 
as systematically important non-banking financial company by the Reserve Bank of India; 

 
(c) an insurance company being a company which carries on the business of insurance in 
accordance with provisions of the Insurance Act,1938 and the Insurance Regulatory 
Development Authority Act, 1999; 

 
  (d) a Government company referred to in clause (45) of section 2 of the Act. 
 
(3) The provisions of this rule shall not be in derogation of the proviso to sub-section (1) of 
section 186 of the Act. 
(4) Every company other than a company referred to in sub-rule (2) existing on or before the 
commencement of these rules, which has number of layers of subsidiaries in excess of the 
layers specified in sub-rule (1) - 

 
(i) shall file, with the Registrar a return in Form CRL- 1 disclosing the details specified therein, 
within a period of one hundred and fifty days from the date of publication of these rules in the 
official Gazette; 

 
(ii) shall not, after the date of commencement of these rules, have any additional layer of 
subsidiaries over and above the layers existing on such date; and 

 
(iii) shall not, in case one or more layers are reduced by it subsequent to the commencement 
of these rules, have the number of layers beyond the number of layers it has after such 
reduction or maximum layers allowed in sub-rule (1), whichever is more. 

 
(5) If any company contravenes any provision of these rules the company and every officer 
of the company who is in default shall be punishable with fine which may extend to ten 
thousand rupees and where the contravention is a continuing one, with a further fine which 
may extend to one thousand rupees for every day after the first during which such 
contravention continues. 
 

For 
Details:http://www.mca.gov.in/Ministry/pdf/CompaniesRestrictionOnNumberofLayersRule_22092017.pdf 

 

 

3. National Company Law Tribunal (Second Amendment) Rules, 2019 

According to National Company Law Tribunal (Second Amendment) Rules, 2019, Rule 84 read 
as under: 
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Right to apply under section 245 

(1) An application under sub-section (1) of section 245, read with sub-section (3) of section 
245 of the Act, shall be filled in Form NCLT-9. 

(2) A copy of every application under sub-rule (1) shall be served on the company, other 
respondents and all such persons as the Tribunal may direct. 

(3) In case of a company having a share capital, the requisite number of member or members 
to file an application under sub-section (1) of section 245 shall be - 

(i) (a) at least five per cent. of the total number of members of the company; or  

(b) one hundred members of the company, 

whichever is less; 

or (ii) (a) member or members holding not less than five per cent. of the issued share capital 
of the company, in case of an unlisted company; 

(b) member or members holding not less than two per cent. of the issued share capital of the 
company, in case of a listed company. 

(4) The requisite number of depositor or depositors to  file an application under sub-section 
(1) of section 245 shall be - 

(i) (a) at least five per cent. of the total number of depositors of the company; or  

(b) one hundred depositors of the company, 

whichever is less; or; 

(ii) depositor or depositors to whom the company owes five per cent. of total deposits of the 
company. 

4. National Company Law Tribunal (Amendment) Rules, 2017 

According to National Company Law Tribunal (Amendment) Rules, 2017, Rule 87A read as 
under:  

Appeal or application under sub-section (1) and sub-section (3) of section 252 

 
 (1) An appeal under subsection (1) or an application under sub-section (3) of section 252, 
may be filed before the Tribunal in Form No. NCLT. 9, with such modifications as may be 

necessary. 

(2) A copy of the appeal or application, shall be served on the Registrar and on such other 

persons as the Tribunal may direct, not less than fourteen days before the date fixed for 

hearing of the appeal or application, as the case may be. 

 
(3) Upon hearing the appeal or the application or any adjourned hearing thereof, the 
Tribunal may pass appropriate order, as it deems fit. 
 
 
(4) Where the Tribunal makes an order restoring the name of a company in the register of 

companies, the order shall direct that 



 
(a) the appellant or applicant shall deliver a certified copy to the Registrar of Companies 

within thirty days from the date of the order; 

 

(b) on such delivery, the Registrar of Companies do, in his official name and seal, publish the 

order in the Official Gazette; 

 
(c) the appellant or applicant do pay to the Registrar of Companies his costs of, and 

occasioned by, the appeal or application, unless the Tribunal directs otherwise; and 

 
(d) the company shall file pending financial statements and annual returns with the Registrar 

and comply with the requirements of the Companies Act, 2013 and rules made thereunder 

within such time as may be directed by the Tribunal. 

 
(5) An application filed by the Registrar of Companies for restoration of name of a company in 
the register of companies under second proviso to sub-section (1) of section 252 shall be in 
Form No. NCLT 9 and upon hearing the application or any adjourned hearing thereof, the 
Tribunal may pass an appropriate order, as it deems fit.” 

 

For Details: 
http://www.mca.gov.in/Ministry/pdf/NationalCompanyLawTribunalAmdtRules_06072017
.pdf 

 
 
5. National Company Law Appellate Tribunal (Amendment) Rules, 2017 
 
As per National Company Law Appellate Tribunal (Amendment) Rules, 2017, Rule 63 read 

as under: 

 
Appearance of authorised representative.-  

(1) Subject to provisions of section 432 of the Act, a party to any proceedings or appeal before 

the Appellate Tribunal may either appear in person or authorise one or more chartered 

accountants or company secretaries or cost accountants or legal practitioners or any other 

person to present his case before the Appellate Tribunal. 

 

(2) The Central Government, the Regional Director or the Registrar of Co mpanies or Official 

Liquidator may authorise an officer or an Advocate to represent in the proceedings before 

the Appellate Tribunal.  

(3) The officer authorised by the Central Government or the Regional Director or the 

Registrar of Companies or the Official Liquidator shall be an officer not below the rank of 

Junior Time Scale or company prosecutor.”. 

For Detail: 

http://www.mca.gov.in/Ministry/pdf/NCLATAmendmentRules2017_25082017.pdf 
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6. Companies (Compromises, Arrangements and Amalgamations) Amendment Rules, 

2017. 

According to Companies (Compromises, Arrangements and Amalgamations) Amendment Rules, 2017, 

Rule 25A read as under: 
 

 “25A. Merger or amalgamation of a foreign company with a Company and vice versa.— 
 

(1) A foreign company incorporated outside India may merge with an Indian company after obtaining 

prior approval of Reserve Bank of India and after complying with the provisions of sections 230 to 232 
of the Act and these rules. 

 
(2) (a) A company may merge with a foreign company incorporated in any of the jurisdictions specified 

in Annexure B after obtaining prior approval of the Reserve Bank of India and after complying with 
provisions of sections 230 to 232 of the Act and these rules. 

 
(b) The transferee company shall ensure that valuation is conducted by valuers who are members of 

a recognised professional body in the jurisdiction of the transferee company and further that such 
valuation is in accordance with internationally accepted principles on accounting and valuation. A 

declaration to this effect shall be attached with the application made to Reserve Bank of India for 
obtaining its approval under clause (a) of this sub-rule. 

 
(3) The concerned company shall file an application before the Tribunal as per provisions of section 

230 to section 232 of the Act and these rules after obtaining approvals specified in sub-rule (1) and 

sub-rule (2), as the case may be.  
Explanation 1.— For the purposes of this rule the term “company” means a company as defined in 

clause (20) of section 2 of the Act and the term “foreign company” means a company or body corporate 
incorporated outside India whether having a place of business in India or not:  

Explanation 2.— For the purposes of this rule, it is clarified that no amendment shall be made in this 
rule without consultation of the Reserve Bank of India.” 

 

In the principal rules after Annexure A the following Annexure shall be inserted namely:- 

Jurisdictions referred to in clause (a) of sub-rule (2) of rule 25A Jurisdictions –  
 

(i) whose securities market regulator is a signatory to International Organization of Securities 
Commission’s Multilateral Memorandum of Understanding (Appendix A Signatories) or a signatory to 

bilateral Memorandum of Understanding with SEBI, or  
 (ii) whose central bank is a member of Bank for International Settlements (BIS), and  

(iii) a jurisdiction, which is not identified in the public statement of Financial Action Task Force (FATF) 

as:  
(a) a jurisdiction having a strategic Anti-Money Laundering or Combating the Financing of Terrorism 

deficiencies to which counter measures apply; or  
(b) a jurisdiction that has not made sufficient progress in addressing the deficiencies or has not 

committed to an action plan developed with the Financial Action Task Force to address the 
deficiencies.”. 
 
For Details: http://www.mca.gov.in/Ministry/pdf/CompaniesCompromises_14042017.pdf 
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                                                                             LESSON 3 
 
ECONOMIC AND COMPETITION LAW ASPECTS OF MERGERS AND AMALGAMATIONS 

 

1. The Competition Commission of India (Procedure in regard to the transaction of 
business relating to combinations) Amendment Regulations, 2019. 

 

Competition Commission of India vide Competition Commission of India (Procedure in 
regard to the transaction of business relating to combinations) Amendment Regulations, 
2019 amended Competition Commission of India (Procedure in regard to the transaction of 
business relating to combinations) Regulations, 2011. 

 

After Amendment Regulation 5A read as under: 

 

Regulation 5A: Notice for approval of combinations under Green Channel.-  

(1) For the category of combination mentioned in Schedule III, the parties to such 
combination may, at their option, give notice in Form I pursuant to regulation 5 along with 
the declaration specified in Schedule IV.  

(2) Upon filing of a notice under sub-regulation (1) and acknowledgement thereof, the 
proposed combination shall be deemed to have been approved by the Commission under 
sub-section (1) of section 31 of the Act: 

 Provided that where the Commission finds that the combination does not fall under 
Schedule III and/or the declaration filed pursuant to sub-regulation (1) is incorrect, the 
notice given and the approval granted under this regulation shall be void ab initio and the 
Commission shall deal with the combination in accordance with the provisions contained in 
the Act:  

Provided further that the Commission shall give to the parties to the combination an 
opportunity of being heard before arriving at a finding that the combinatio n does not fall 
under Schedule III and/or the declaration filed pursuant to sub-regulation (1) is incorrect. 

 

After Amendment Regulation 13(1A) read as under: 

 

Regulation 13(1A): A summary of the combination, not containing any confidential 
information, in not more than 1000 words, comprising details regarding: (a) name of the 
parties to the combination; (b) the nature and purpose of the combination; (c) the products, 
services and business (es) of the parties to the combination; and (d) the respective marke ts 
in which the parties to the combination operate, shall be filed for the purpose of publishing 
the same on the website of the Commission. 

After Amendment Regulation 13(1B)   omitted. 

 



 

 

2. The Competition Commission of India (General) Amendment Regulations, 2018.  

 

Regulation 46A: Authorizing an Advocate to accompany any person summoned by the Director 
General:- 

(1) An Advocate may accompany any person summoned by the DG to appear before him, 
subject to the following conditions, namely – 

a) The Advocate shall not be allowed to accompany such person, unless a request in writing 
accompanied by a Vakalatnama or Power of Attorney is duly submitted to the DG, prior to 
commencement of the proceedings. 

b) The Advocate shall not sit in front of the person so summoned. 

c) The Advocate shall not be at a hearing distance and shall not interact, consult, confer or 
in any manner communicate with the person, during his examination on oath. 

2) No misconduct on the part of the Advocate, accompanying the person summoned du ring 
continuance of his presence before the DG shall be permitted. In case of any misconduct, the 
DG for reasons to be recorded in writing shall forward a complaint to the Commission. The 
Commission, if satisfied with the complaint of the DG, may pass necessary order debarring 
the Advocate, guilty of misconduct, from appearing in the proceedings before the DG as well 
as before the Commission in future or till such time as the Commission deems necessary.  

3) In the event of the misconduct being committed by any Advocate, the Secretary, if so 
directed by the Commission, shall forward a complaint to this effect in writing to the Bar 
Council of the State of which the Advocate is member. 

For Detail: https://www.cci.gov.in/sites/default/files/regulation_pdf/193680.pdf  

3. CCI (Procedure in regard to the transaction of business relating to combinations) 
Amendment Regulations, 2018  

The Competition Commission of India (CCI) notified the Competition Commission of India 
(Procedure in regard to the transaction of business relating to combinations) Amendment 
Regulations, 2018 on 9 October 2018 (Amendment Regulations).  

Following are the key highlights from the Amendment Regulations: 

     Mechanism for computation of 210-day period 

Under the Competition Act, 2002 (Competition Act), a notified transaction cannot be 
completed until the CCI gives its approval or until the expiry of 210 calendar days from the 
date of notification, whichever is earlier. Prior to this amendment, there was ambiguity in the 
manner of computation of the 210-day period, particularly whether the clock-stops  

 

https://www.cci.gov.in/sites/default/files/regulation_pdf/193680.pdf


during the review process are required to be excluded while counting the period of 210 days, 
given that there is no categorical mention of such exclusion in the Competition Act and/or the 
Combination Regulations. The Amendment Regulations now clarify that the period of 210 
days is extendable based on the number of times a request for information is issued by the 
CCI. This means a longer waiting period for a "deemed approval" and could result in significant 
uncertainty in approval timelines. 

 Withdrawal and refiling of notice (Regulation 16A) 

Previously, in cases where changes made to a notice (post filing) were likely to 
substantially affect the factors for determining appreciable adverse effect on competition, 
the CCI had the liberty to invalidate the notice. Now, in case a proposed transaction 
undergoes a significant change, the parties can withdraw the previous notice , and refile a 
fresh notice. The introduction of this provision provides flexibility to the parties to decide 
whether to "withdraw and refile" or to simply notify the CCI of any change to the notice. 
However, the final decision on whether to allow the refiling vests with the CCI. 

While an invalidation of the notice by the CCI does not carry any penal consequences, it is 
an outcome most parties wish to avoid. The CCI has been following this practice of allowing 
the parties to "withdraw and refile" and the Amendment Regulations seek to formalize the 
same. 

 Introduction of provision for Phase I voluntary modifications [Regulation 19(2)]  

Previously, Regulation 19(2) of the Combination Regulations provided that if the 
CCI considers it necessary, it may ask for additional information and accept voluntary 
modifications, if made by the parties. However, after the substitution of Regulation 19(2) 
by the Amendment Regulations, the CCI may accept voluntary modifications, even when it 
does not deem such modifications to be necessary. Further, the previous Regulation 19(2) 
only provided that the CCI may accept modifications if offered by the parties but did not 
provide for the approval of the combination based on such modifications. However, in 
practice, the CCI approved the transaction after the parties proposed a modification. The 
substitution, therefore, is a welcome step as it has embodied the decisional practice of the 
CCI. 

 Introduction of provision for voluntary modifications before Phase II review 

[Regulation 25] 

The introduction of the new provision allows the parties to offer modifications (prior to a 
formal Phase II process) immediately after the CCI has formed its prima facie opinion 
under Section 29(1) of the Competition Act, in response to the show-cause notice issued 
by the CCI just before initiating a Phase II investigation. 

Now, the parties will not have to wait for the CCI to order modification after a long -drawn 
Phase II review process. As such, this would result in speedier resolution of the CCI's 
concerns and consequently will also result in quicker approvals. This insertion is a win-
win situation for both the parties and the CCI and is consistent with the approach taken by 
other leading international merger authorities. 

 
 



 
4. Exemption Notifications under Competition Act, 2002 

 
 

4.1 Exemption of combinations under section 5 and 6 of the Act involving the Central 
Public Sector Enterprises 

 

The Central Government through notification dated 22 November, 2017 exempted all cases 

of combinations under section 5 of the Act involving the Central Public Sector Enterprises 

(CPSEs) operating in the Oil and Gas Sectors under the Petroleum Act, 1934  and the rules 

made thereunder or under the Oilfields (Regulation and Development) Act, 1948 and the rules 

made thereunder, along with their wholly or partly owned subsidiaries operating in the Oil 

and Gas Sectors, from the application of the provisions of sections 5 and 6 of the Act, for a 

period of five years. 

For Detail: http://mca.gov.in/Ministry/pdf/Notification_27112017.pdf 

 
4.2 Exemption of Nationalized Banking Companies from 5 and 6 of the Act 

 
 
The Central Government through notification dated 30 August, 2017 exempted, all cases of 

reconstitution, transfer of the whole or any part thereof and amalgamation of nationalized 

banks, under the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970 

and the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1980, from the 

application of provisions of Sections 5 and 6 of the Competition Act, 2002 for a period of ten 

years. 

 

For Detail: http://mca.gov.in/Ministry/pdf/Notification_31082017.pdf 

 
4.3 Exemption of Regional Rural Banks from Section 5 and 6 of the Act 

 
 
The Central Government through notification dated 10th August, 2017, exempted the 

Regional Rural Banks in respect of which the Central Government has issued a notification 

under sub-section (1) of section 23A of the Regional Rural Banks Act, 1976, from the 

application of provisions of sections 5 and 6 of the Competition Act, 2002 for a period of five 

years. 

 

For Detail: http://mca.gov.in/Ministry/pdf/Notification2561(E)_21082017.pdf 

 
4.4 Exemption from notifying a combination in Section 6(2) of the Competition Act, 2002 

 
The Central Government through notification dated 29th June, 2017, exempted every person 
or enterprise who is a party to a combination as referred to in section 5 of the Act from giving 

notice within thirty days mentioned in sub-section (2) of section 6 of the Act, subject to the 
provisions of sub-section (2A) of section 6 and section 43A of the Act, for a period of five 

years. 

 

 

http://mca.gov.in/Ministry/pdf/Notification_27112017.pdf
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For Detail: http://mca.gov.in/Ministry/pdf/Notification_30062017.pdf 
 
4.5.  Notification regarding (a) de minimis exemption (b) relevant assets and turnover in 
case a portion of an enterprise or division or business is being acquired, taken control of, 
merged or amalgamated with another enterprise.  
In exercise of the powers conferred by clause (a) of section 54 of the Competition Act, 2002 
(12 of 2003), the Central Government, in public interest, hereby exempts the enterprises 
being parties to — 

 
(a) any acquisition referred to in clause (a) of section 5 of the Competition Act;  
(b) acquiring of control by a person over an enterprise when such person has already direct  
or indirect control over another enterprise engaged in production, distribution or trading of 
a similar or identical or substitutable goods or provision of a similar or identical or 
substitutable service, referred to in clause (b) of section 5 of the Competition Act; and  
(c) any merger or amalgamation, referred to in clause (c) of section 5 of the Competition Act, 
where the value of assets being acquired, taken control of, merged or amalgamated is not 
more than rupees three hundred and fifty crores in India or turnover of not more than rupees 
one thousand crores in India, from the provisions of section 5 of the said Act for a period of 
five years from the date of publication of this notification in the official gazette. 
2. Where a portion of an enterprise or division or business is being acquired, taken control of, 
merged or amalgamated with another enterprise, the value of assets of the said portion or 
division or business and or attributable to it, shall be the relevant assets and turnover to be 
taken into account for the purpose of calculating the thresholds under section 5 of the Act. 
The value of the said portion or division or business shall be determined by taking the book 
value of the assets as shown, in the audited books of accounts of the enterpris e or as per 
statutory auditor’s report where the financial statement have not yet become due to be filed, 
in the financial year immediately preceding the financial year in which the date of the 
proposed combination falls, as reduced by any depreciation, and the value of assets shall 
include the brand value, value of goodwill, or value of copyright, patent, permitted use, 
collective mark, registered proprietor, registered trade mark, registered user, homonymous 
geographical indication, geographical indications, design or layout design or similar other 
commercial rights, if any, referred to in sub-section (5) of section 3. The turnover of the said 
portion or division or business shall be as certified by the statutory auditor on the basis of the 
last available audited accounts of the company. 
For Detail: 
http://www.cci.gov.in/sites/default/files/notification/S.O.%20988%20%28E%29%20and
%20S.O.%20989%28E%29.pdf. 
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LESSON 9 

TAKEOVERS 
 

 
Amendments pertaining to a Securities and Exchange Board of India (Substantial 
Acquisition of Shares and Takeovers) Regulations, 2011   

 

 “Frequently Traded Shares” means shares of a target company, in  which the  traded  
turnover  on  any  stock  exchange  during  the  twelve  calendar  months preceding the calendar 
month in which the public announcement is  required  to  be  made  under  these  regulations,  
is  at  least  ten  per  cent of the total number of shares of such class of the  target company: 
 
Provided that where the share  capital of a particular class of shares of  the target  company  is  
not  identical  throughout  such  period,  the weighted  average  number  of  total  shares  of  
such  class of  the  target company shall represent the total number of shares.[ Regulation 2(1) 
(j)] 
 
 “Fugitive Economic Offender” shall mean an individual who is declared a fugitive  economic  
offender  under  section  12  of  the  Fugitive  Economic Offenders Act, 2018 .  
 
 “Listing Regulations” means the Securities and Exchange Board of India (Listing Obligations 
and Disclosure Requirements) Regulations, 2015. [Regulation 2(1) (ma)] 
 
Postal Ballot” means a postal ballot as provided for under Rule 22 of the Companies 
(Management and Administration) Rules, 2014 made under the Companies Act, 2013. 
[Regulation 2(1) (r)] 
 
Substantial acquisition of shares or voting rights 
 

 (1) No acquirer shall acquire shares or voting rights in a target company which taken together 
with shares or voting rights, if any, held by him and by persons acting in concert with him in 
such target company, entitle them to exercise twenty-five per cent or more of the voting rights 
in such target company unless the acquirer makes a public announcement of an open offer for 
acquiring shares of such target company in accordance with these regulations. 
(2) No acquirer, who together with persons acting in concert with him, has acquired and holds 
in accordance with these regulations shares or voting rights in a target company entitling them 
to exercise twenty-five per cent or more of the voting rights in the target company but less 
than the maximum permissible non-public shareholding, shall acquire within any financial 
year additional shares or voting rights in such target company entitling them to exercise more 
than five per cent of the voting rights, unless the acquirer makes a public announcement of an 
open offer for acquiring shares of such target company in accordance with these regulations: 
Provided that such acquirer shall not be entitled to acquire or enter into any agreement to 
acquire shares or voting rights exceeding such number of shares as would take the aggregate 
shareholding pursuant to the acquisition above the maximum permissible non-public 
shareholding.  
 
 
 
 



Provided further that, acquisition pursuant to a resolution plan approved under  section 31 of 
the Insolvency and Bankruptcy Code, 2016 shall be exempt from the obligation under the 
proviso to the sub-regulation (2) of regulation 3. 
Explanation.— For purposes of determining the quantum of acquisition of additional voting 
rights under this sub-regulation,—  
(i) gross acquisitions alone shall be taken into account regardless of any intermittent fall in 
shareholding or voting rights whether owing to disposal of shares held or dilution of voting 
rights owing to fresh issue of shares by the target company.  
(ii) in the case of acquisition of shares by way of issue of new shares by the target company or 
where the target company has made an issue of new shares in any given financial year, the 
difference between the pre allotment and the post-allotment percentage voting rights shall be 
regarded as the quantum of additional acquisition . 
 
(3) For the purposes of sub-regulation (1) and sub-regulation (2), acquisition of shares by 
any person, such that the individual shareholding of such person acquiring shares exceeds 
the stipulated thresholds, shall also be attracting the obligation to make an open offer for 
acquiring shares of the target company irrespective of whether there is a change in the 
aggregate shareholding with persons acting in concert. 13[(4) Nothing contained in this 
regulation shall apply to acquisition of shares or voting rights of a company by the promoters 
or shareholders in control, in terms of the provisions of Chapter VI-A of Securities and 
Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 
2009.[Regulation 3]. 
 
Delisting offer 
 
 (1) Notwithstanding anything contained in these regulations, in the event the acquirer 
makes a public announcement of an open offer for acquiring shares of a target comp any in 
terms of regulations 3, 4 or 5, he may delist the company in accordance with provisions of 
the Securities and Exchange Board of India (Delisting of Equity Shares) Regulations, 2009:  
 
Provided that the acquirer shall have declared upfront his intention to so delist at the time 
of making the detailed public statement and a subsequent declaration of delisting for the 
purpose of the offer proposed to be made under sub regulation (1) will not suffice.  
 
(2) Where an offer made under sub-regulation (1) is not successful,- 
 
(i) on account of non–receipt of prior approval of shareholders in terms of clause (b) of sub-
regulation (1) of regulation 8 of Securities and Exchange Board of India (Delisting of Equity 
Shares) Regulations, 2009; or  
(ii) in terms of regulation 17 of Securities and Exchange Board of India (Delisting of Equity 
Shares) Regulations, 2009; or 
 (iii) on account of the acquirer rejecting the discovered price determined by the book 
building process in terms of sub-regulation (1) of regulation 16 of Securities and Exchange 
Board of India (Delisting of Equity Shares) Regulations, 2009, the acquirer shall make an 
announcement within two working days in respect of such failure in all the newspapers in 
which the detailed public statement was made and shall comply with all applicable 
provisions of these regulations.  
 
 
 



(3) In the event of failure of the delisting offer made under sub-regulation (1), the open offer 
obligations shall be fulfilled by the acquirer in the following manner: 
(i) the acquirer, through the manager to the open offer, shall within five working days from 
the date of the announcement under sub-regulation (2), file with the Board, a draft of the 
letter of offer as specified in sub-regulation (1) of regulation 16; and  
 
(ii) shall comply with all other applicable provisions of these regulations. 
 
 Provided that the offer price shall stand enhanced by an amount equal to a sum determined 
at the rate of ten per cent per annum for the period between the scheduled date of payment 
of consideration to the shareholders and the actual date of payment of consideration to the 
shareholders. Explanation: For the purpose of this sub-regulation, scheduled date shall be 
the date on which the payment of consideration ought to have been made to the share holders 
in terms of the timelines in these regulations. [Regulation 5A]. 
 

Regulation 6B provides that notwithstanding anything contained in these  regulations, no 
person who is a fugitive economic  offender  shall  make  a  public  announcement  of  an  op en  
offer  or  make  a competing  offer  for  acquiring  shares  or  enter  into  any  transaction,  
either  directly  or indirectly, for acquiring any shares or voting rights or control of a target 
company. 
 

 
Offer Size (Regulation 7) 
 
 (1) The open offer for acquiring shares to be made by the acquirer and persons acting  
in  concert  with  him  under  regulation  3  and  regulation  4  shall  be  for  at  least twenty 
six per cent  of  total shares  of  the target company, as of  tenth working day from th e closure 
of the tendering period: 
 
Provided  that  the  total  shares  of  the  target  company  as  of  tenth working day  from the 
closure of the tendering period  shall take into account all potential increases  in the number 
of outstanding shares during the offer  period contemplated as of the date of the public 
announcement: 
 
Provided  further  that  the  offer  size  shall  be  proportionately increased  in  case  of  an  
increase  in  total  number  of  shares,  after  the  public announcement,  which  is  not  
contemplated  on  the  date  of  the  public announcement. 
 
(2) The open offer made under regulation 6 shall be for acquisition of at least such number 
of shares as would entitle the holder thereof to exercise an additional ten per cent of the  
voting rights in the target company, and shall not exceed such number of shares as would 
result in the post-acquisition holding of the acquirer and persons acting in concert with him 
exceeding the maximum permissible nonpublic shareholding applicable to such target 
company: 
 
Provided  that  in  the  event  of  a  competing  offer  being  made,  the acquirer who has 
voluntarily made a public announcement of an open offer under regulation 6 shall be entitled 
to increase the number of shares  for which the open offer has been made to such number of 
shares as he deems fit: 
 



Provided  further  that  such  increase  in  offer  size  shall  have  to  be made within a period 
of fifteen working days from the public announcement of a competing offer, failing  which 
the acquirer shall not be entitled to increase the offer size. 
 
(3) Upon an acquirer opting to increase the offer size under sub-regulation (2), such open  
offer  shall  be  deemed  to  have  been  made  under  sub-regulation  (2)  of  regulation 3 and 
the provisions of these regulations shall apply accordingly. 
 
(4)  In the event the shares accepted in the open offer were such that the shareholding  of the 
acquirer taken together with persons acting in concert with him pursuant to   completion  of  
the  open  offer  results  in  their  shareholding  exceeding  the maximum permissible non-
public shareholding, the acquirer shall be required to bring down the non-public 
shareholding to the level specified and within the time permitted under Securities Contract 
(Regulation) Rules, 1957. 
 
(5)  The  acquirer  whose  shareholding  exceeds  the  maximum  permissible  non-public 
shareholding,  pursuant  to  an  open  offer  under  these  regulations,  shall  not  be eligible  
to  make  a  voluntary  delisting  offer  under  the  Securities  and  Exchange Board of India 
(Delisting of Equity Shares) Regulations, 2009, unless a period of twelve months has elapsed 
from the date of the completion of the offer period.  
 
(6) Any open offer made under these regulations shall be made to all shareholders of the 
target company,  other than the acquirer,  persons acting in concert with him and  the  parties  
to  any  underlying  agreement  including  persons  deemed  to  be acting in concert with such 
parties, for the sale of shares of the target company. 
 
General exemptions [Regulation 10] 

 

 (1)    The  following  acquisitions  shall  be  exempt  from  the  obligation  to  make  an open  
offer  under  regulation  3  and  regulation  4  subject  to  fulfillment  of  the  conditions 
stipulated therefor,— 
 
(a)    acquisition  pursuant  to  inter  se  transfer  of  shares  amongst  qualifying persons, 
being,— 

 
 (i)  immediate relatives; 
(ii)  persons  named  as  promoters  in  the  shareholding  pattern  filed  by the target company 
in terms of the listing  regulations  or as the case may be, the listing agreement or these 
regulations for not less than three years prior to the proposed acquisition;  
(iii)  a company, its subsidiaries, its holding company, other subsidiaries of  such  holding  
company,  persons  holding  not  less  than  fifty  per cent  of  the  equity  shares  of  such  
company,  other  companies  in which such persons hold not less than fifty per cent of the 
equity shares,  and  their  subsidiaries  subject  to  control  over  such qualifying persons being 
exclusively held by the same persons; 
Explanation:  For the purpose of this sub-clause, the company shall include a body corporate, 
whether Indian or foreign. 
(iv)  persons acting in concert for not less than three years prior to the proposed  acquisition,  
and  disclosed  as  such  pursuant  to  filings under  the listing  regulations  or  as  the  case  
may  be,  the  listing agreement; 
 



(v)  shareholders of a target company who have been persons acting in concert  for  a  period  
of  not  less  than  three  years  prior  to  the proposed acquisition and are disclosed as such 
pursuant to filings under  the listing  regulations  or  as  the  case  may  be,  the  listing 
agreement,  and  any  company  in  which  the  entire  equity  share capital  is  owned  by  such  
shareholders  in  the  same  proportion  as their  holdings  in  the  target  company  without  
any  differential entitlement to exercise voting rights in such company: 
 
Provided that for purposes of availing of the exemption under this clause,— 
(i)  If  the  shares  of  the  target  company  are  frequently  traded, the acquisition price per 
share shall not be higher by more than twenty-five per cent of the volume-weighted average 
market price for  a period of sixty trading days  preceding the  date  of  issuance  of  notice  
for  the  proposed  inter  se transfer  under  sub-regulation  (5),  as  traded  on  the  stock 
exchange  where  the  maximum  volume  of  trading  in  the shares  of  the  target  company  
are  recorded  during  such period,  and  if  the  shares  of  the  target  company  are 
infrequently  traded,  the  acquisition  price  shall  not   be higher  by  more  than  twenty-five  
percent  of  the  price determined in terms of clause (e) of sub-regulation (2) of regulation 8; 
and  
(ii)   the transferor and the transferee shall have complied with applicable disclosure 
requirements set out in Chapter V. 
 
(b)  acquisition in the ordinary course of business by,— 
 
(i)  an  underwriter  registered  with  the  Board  by  way  of  allotment pursuant to an 
underwriting agreement  in terms of the Securities and Exchange  Board  of  India  (Issue  of  
Capital  and  Disclosure Requirements) Regulations, 2009; 
(ii)  a  stock  broker  registered  with  the  Board  on  behalf  of  his  client  in exercise  of  lien  
over  the  shares  purchased  on  behalf  of  the  client under the bye-laws of the stock exchange  
where such stock broker is a member; 
(iii)  a merchant banker registered with the Board or a nominated investor in the process of 
market making or subscription to the unsubscribed portion  of  issue  in  terms  of  Chapter  
XB  of  the  Securities  and Exchange  Board  of  India  (Issue  of  Capital  and  Disclosure 
Requirements) Regulations, 2009; 
(iv)  any  person  acquiring  shares  pursuant  to  a  scheme  of  safety  net  in terms of 
regulation 44 of the Securities and Exchange Board of India (Issue of Capital and Disclosure 
Requirements) Regulations, 2009; 
(v)  a merchant banker registered with the Board acting as a  stabilising agent  or  by  the  
promoter  or  pre-issue  shareholder  in  terms  of regulation 45 of the Securities and 
Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009;  
(vi)  by  a  registered  market-maker  of  a  stock  exchange  in  respect  of shares for which he 
is the market maker during the course of market making;  
(vii)  a Scheduled Commercial Bank, acting as an escrow agent; and  
(viii)  invocation  of  pledge  by  Scheduled  Commercial  Banks  or  Public Financial 
Institutions as a pledge. 

 
(c)  acquisitions  at  subsequent  stages,  by  an  acquirer  who  has  made  a  public 
announcement of an open offer for acquiring shares pursuant to an agreement of 
disinvestment, as contemplated in such agreement: 
Provided that,— 
 
 



(i)  both the acquirer and the seller are the same at all the stages of acquisition; and  
(ii)  full disclosures of all the subsequent stages of acquisition, if any, have  been  made  in  
the  public  announcement  of  the  open  offer and in the letter of offer.  
 
(d)  acquisition pursuant to a scheme,— 
(i)  made under section 18 of the Sick Industrial Companies (Special Provisions) Act, 1985 or 
any statutory modification or re-enactment thereto; 
(ii)  of  arrangement  involving  the  target  company  as  a  transferor company  or  as  a  
transferee  company,  or  reconstruction  of  the target  company,  including  amalgamation,  
merger  or  demerger, pursuant to an order of a court  or a tribunal under any law or 
regulation, Indian or foreign; or  
(iii)  of  arrangement  not  directly  involving  the  target  company  as  a  transferor company 
or as a transferee company, or reconstruction not  involving  the  target  company’s  
undertaking,  including amalgamation,  merger  or  demerger,  pursuant  to  an  order  of  a 
court or  a  tribunal or  under  any  law  or  regulation, Indian or foreign, subject to,—  
(A)  the  component  of  cash  and  cash  equivalents  in  the consideration paid being less than 
twenty-five per cent of the consideration paid under the scheme; and  
(B)  where  after  implementation  of  the  scheme  of arrangement,  persons  directly  or  
indirectly  holding  at least  thirty-three  per  cent  of  the  voting  rights  in  the combined 
entity  are the same as the persons who held the entire  voting  rights  before  the  
implementation  of  the scheme. 
 
(da)  acquisition pursuant to a resolution plan approved under section 31 of the  Insolvency 
and Bankruptcy Code, 2016; 
 
(e)  acquisition  pursuant  to  the  provisions  of  the  Securitisation  and Reconstruction of 
Financial Assets and Enforcement of Security Interest Act, 2002;  
 
(f)  acquisition  pursuant  to  the  provisions  of  the  Securities  and  Exchange  Board of India 
(Delisting of Equity Shares) Regulations, 2009; 
 
(g)  acquisition by way of transmission, succession or inheritance; 
 
(da)  acquisition pursuant to a resolution plan approved under section 31 of the Insolvency 
and Bankruptcy Code, 2016; 
 
(e)  acquisition  pursuant  to  the  provisions  of  the  Securitisation  and Reconstruction of 
Financial Assets and Enforcement of Security Interest Act, 2002 ;  
 
(f)  acquisition  pursuant  to  the  provisions  of  the  Securities  and  Exchange Board of India 
(Delisting of Equity Shares) Regulations, 2009; 
 
(g)  acquisition by way of transmission, succession or inheritance; 
 
(h) acquisition  of  voting  rights  or  preference  shares  carrying  voting  rights arising  out  
of  the  operation  of sub-section  (2)  of  section  47  of  the Companies Act, 2013 
 
 
 
 



(i)  Acquisition of shares by the lenders pursuant to conversion of their debt as part of a debt 
restructuring implemented in accordance with the guidelines specified by the Reserve Bank 
of India: 
 
Provided  that  the  conditions  specified  under  sub-regulation  (6)  of regulation  158  of  the  
Securities  and  Exchange  Board  of  India  (Issue  of Capital  and  Disclosure  Requirements)  
Regulations,  2018  are  complied with. 
 
Explanation.  – For the purpose of this clause, “lenders” shall mean all scheduled commercial 
banks (excluding Regional Rural Banks) and All India Financial Institutions  
 
 
(j)  increase in voting rights arising out of the operation of sub-section (1) of section  106  of  
the  Companies  Act,  2013  or  pursuant  to  a  forfeiture  of shares  by  the  target  company,  
undertaken  in  compliance  with  the provisions of the Companies Act, 2013 and its articles 
of association. 
 
(2A)  An  increase  in  the  voting  rights  of  any  shareholder  beyond  the  threshold  limits 
stipulated  in  sub-regulations  (1)  and  (2)  of  regulation  3,  without  the  acquisition  of 
control, pursuant to the conversion of equity shares with superior voting rights into ordinary 
equity shares, shall be exempted from the obligation to make an open offer under regulation 
3. 
 
(3)  An increase in voting rights in a target company of any shareholder beyond the limit  
attracting an obligation to make an open offer under sub-regulation (1) of regulation 3, 
pursuant to buy-back of shares by the target company shall be exempt from the obligation to 
make an open offer provided such shareholder reduces his shareholding such that his voting 
rights fall to below the threshold referred to in sub-regulation (1) of regulation 3 within 
ninety days from the dateof the closure of the said buy-back offer.  
 
(4)  The following acquisitions shall be exempt from the obligation to make an open offer 
under sub-regulation (2) of regulation 3,— 
(a)  acquisition  of  shares  by  any  shareholder  of  a  target  company,  upto  his entitlement, 
pursuant to a rights issue;(b)  acquisition  of  shares  by  any  shareholder  of  a  target  
company,  beyond  his entitlement,  pursuant  to  a  rights  issue,  subject  to  fulfillment  of  
the  following conditions,— 
 
(i)  the acquirer has not renounced any of his entitlements in such rights issue; and  
 
(ii)  the price at which the rights issue is made is not higher than the ex -rights price of the 
shares of the target company, being the sum of,— 
 
(A)  the volume weighted average market price of the shares of the target company  during  
a  period  of  sixty  trading  days  ending  on  the  day prior to the date of determination of the 
rights issue price, multiplied by the number of shares outstanding prior to the rights issue, 
divided by the total number of shares outstanding after allotment under the rights issue:  
Provided  that  such  volume  weighted  average  market  price shall  be  determined  on  the  
basis  of  trading  on  the  stock  exchange where the maximum volume of trading in the shares 
of such target company is recorded during such period; and 
 



(B)  the  price  at  which  the  shares  are  offered  in  the  rights  issue, multiplied  by  the  
number  of  shares  so  offered  in  the  rights  issue divided  by  the   total  number  of  shares  
outstanding  after  allotment under the rights issue: 
 
(c)   increase  in  voting  rights  in  a  target  company  of  any  shareholde r  pursuant  to buy-
back of shares:  
Provided that,— 
(i)  such  shareholder  has  not  voted  in  favour  of  the  resolution authorising  the buy-back 
of securities under section 68 of the Companies Act, 2013 ; 
(ii)  in  the  case  of  a  shareholder  resolution,  voting  is  by  way  of postal ballot;  
(iii)  where a resolution of shareholders is not required for the buyback,  such  shareholder,  
in  his  capacity  as  a  director,  or  any other interested director has not voted in favour of 
the resolution of the board of directors of the target company authorising the buy-back  of  
securities  under section  68  of  the  Companies Act, 2013 ; and 
 (iv)  the increase in voting rights does not result in an acquisition of control by such 
shareholder over the target company: 
Provided  further  that where the aforesaid conditions are not met, in the event such 
shareholder reduces his shareholding such that his voting rights fall below the level at which 
the obligation to make an  open  offer  would  be  attracted  under  sub -regulation  (2)  of 
regulation  3,  within  ninety  days  from  the  date of  closure  of  the buy-back  offer  by  the  
target  company,  the  shareholder  shall  be exempt from the obligation to make an open 
offer; 
 
(d)    acquisition of shares in a target company by any person in exchange for shares of  
another  target  company  tendered  pursuant  to  an  open  offer  for  acquiring shares under 
these regulations; 
(e)  acquisition of shares in a target company from state-level financial institutions or  their  
subsidiaries  or  companies  promoted  by  them,  by  promoters  of  the target  company  
pursuant  to  an  agreement  between  such  transferors  and  such promoter;  
(f)    acquisition  of  shares  in  a  target  company  from  a  venture  capital  fund or category  
I Alternative  Investment Fund  or a  foreign venture  capital investor registered with the 
Board,  by promoters of the target company pursuant to an agreement  between  such  
venture  capital  fund or  category  I  Alternative Investment Fund or foreign venture capital 
investor and such promoters. 
 
(5)  In respect of acquisitions under clause (a) of sub-regulation (1), and clauses (e) and (f) 
of sub-regulation (4), the acquirer shall intimate the stock exchanges where the shares of the 
target company are listed, the details of the proposed acquisition in such fo rm as may be 
specified, at least four working days prior to the proposed acquisition, and the stock 
exchange shall forthwith disseminate such information to the public. 
(6)  In  respect  of  any  acquisition  made  pursuant  to  exemption  provided  for  in  this 
regulation, the acquirer shall file a report with the  stock exchanges where the shares . 
 
For Detail: https://www.sebi.gov.in/legal/regulations/apr-2019/securities-and-exchange-
board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-last-
amended-on-july-29-2019-_40714.html. 
 

 
 

 

https://www.sebi.gov.in/legal/regulations/apr-2019/securities-and-exchange-board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-last-amended-on-july-29-2019-_40714.html
https://www.sebi.gov.in/legal/regulations/apr-2019/securities-and-exchange-board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-last-amended-on-july-29-2019-_40714.html
https://www.sebi.gov.in/legal/regulations/apr-2019/securities-and-exchange-board-of-india-substantial-acquisition-of-shares-and-takeovers-regulations-2011-last-amended-on-july-29-2019-_40714.html


 
 

LESSON 11 

FINANCIAL RESTRUCTURING 

 

 

SECURITIES AND EXCHANGE BOARD OF INDIA (BUY-BACK OF SECURITIES) 
(AMENDMENT) REGULATIONS, 2019  

 

According to Securities and Exchange Board of India (Buy-Back of Securities) (Amendment) 
Regulations, 2019, Regulation 3 read as under: 

 

 Applicability  

3. These regulations shall be applicable to buy-back of shares or other specified securities of 
a company in accordance with the applicable provisions of the Companies Act. 

 Explanation: For the purposes of these regulations, the term “shares” shall include equity 
shares having superior voting rights. 

 

SECURITIES AND EXCHANGE BOARD OF INDIA (BUY-BACK OF SECURITIES) 
REGULATIONS, 2018 

 

In exercise of powers, SEBI notified Securities and Exchange Board of India (Buy-back of 
Securities) Regulations, 2018 w.e.f. September 11, 2018. Notification No. SEBI/LAD -
NRO/GN/2018/32. All the listed companies are required to comply with SEBI (Buy Back of 
Securities) Regulations, 2018, in addition to the provisions of the Companies Act, 2013. 

These regulations broadly cover the following aspects: 

1. Special resolution and its additional disclosure requirements. 

2. Methods of buy back including buy back through reverse book building, from ex isting 
shareholders through tender offer, etc. 

3. Filing of offer documents, public announcement requirements. 

4. Offer procedure/opening of escrow account, etc. 

5. General obligations of company, merchant banker, etc. 

 

Special Resolution and its additional disclosure requirements (Regulation 5) 

Sub-regulation (iv) of Regulation 5 of the Regulations, lays down that for the purposes of 
passing a special resolution the explanatory statement to be annexed to the notice for the 
general meeting shall contain disclosures as specified in Schedule I to the Regulations. 

Sub-regulation (v) provides that a copy of the above resolution passed at the general meeting 
shall be filed with SEBI and the stock exchanges where the shares or other specified securities 
of the company are listed, within seven days from the date of passing of the resolution. 

 

 



In case of Board approval 

Regulation 5(vii) of the Regulations, provides that a company, authorized by a resolution 
passed by the Board of Directors at its meeting to buy back its shares or other specified 
securities, shall file a copy of the resolution, with the SEBI and the stock exchanges, where the 
shares or other specified securities of the company are listed, within two working days of the 
date of the passing of the resolution. 

 

Disclosures under Schedule I (Contents of Explanatory Statement) 

An explanatory statement containing full and complete disclosure of all the material facts and 
the following disclosures prescribed in Schedule I of the Regulations should be annexed to  the 
notice where the buy-back is pursuant to shareholders’ approval: 

(i) Date of the Board meeting at which the proposal for buy back was approved by the Board 
of 

Directors of the company; 

(ii) Necessity for the buy back; 

(iii) Maximum amount required under the buy back and its percentage of the total paid up 
capital and free reserves; 

(iv) Maximum price at which the shares or other specified securities are proposed be bought 
back and the basis of arriving at the buy back price; 

(v) Maximum number of securities that the company proposes to buy back; 

(vi) Method to be adopted for buy back as referred in sub-regulation (iv) of regulation 4; 

(vii) (a) the aggregate shareholding of the promoter and of the directors of the promoters, 
where the promoter is a company and of persons who are in control of the company as on the 
date of the notice convening the General Meeting or the Meeting of the Board of Directors;  

(b) aggregate number of shares or other specified securities purchased or sold by persons 
including persons mentioned in (a) above from a period of six months preceding the date of 
the Board Meeting at which the buy back was approved till the date of notice convening the 
general meeting; 

(c) the maximum and minimum price at which purchases and sales referred to in (b) above 
were made along with the relevant dates; 

(viii) Intention of the promoters and persons in control of the company to tender shares or 
other specified securities for buy-back indicating the number of shares or other specified 
securities, details of acquisition with dates and price; 

(ix) A confirmation that there are no defaults subsisting in repayment of deposits, redemption 
of debentures or preference shares or repayment of term loans to any financial institutions or 
banks; 

(x) A confirmation that the Board of Directors has made a full enquiry into the affairs and 
prospects of the company and that they have formed the opinion- 

(a) that immediately following the date on which the General Meeting or the meeting of the 
Board of Directors is convened there will be no grounds on which the company could be found 
unable to pay its debts; 

 

 

 



(b) as regards its prospects for the year immediately following that date that, having regard to 
their intentions with respect to the management of the company’s business during that year 
and to the amount and character of the financial resources which will in their view be available 
to the company during that year, the company will be able to meet its liabilities as and when 
they fall due and will not be rendered insolvent within a period of one year from that date; and 

(c) in forming their opinion for the above purposes, the directors shall take into account the 
liabilities as if the company were being wound up under the provisions of the Companies Act, 
1956 or Companies Act or the Insolvency and Bankruptcy Code, 2016 (including prospective 
and contingent liabilities); 

(xi) A report addressed to the Board of Directors by the company’s auditors stating that– 

(a) they have inquired into the company’s state of affairs; 

(b) the amount of the permissible capital payment for the securities in question is in their view 
properly determined; and 

(c) the Board of Directors have formed the opinion as specified in clause(x) on reasonable 
grounds and that the company will not, having regard to its state of affairs, will not be rendered 
insolvent within a period of one year from that date. 

 

Methods of Buy-back 

According to Regulation 4 of the Regulations, a company may buy back its own shares or other 
specified securities by any one of the following methods: 

 

(a) from the existing shareholders or other specified securities holders on a proportionate 
basis through the tender offer; 

(b) from the open market through: 

(i) book-building process 

(ii) stock exchange 

(c) from odd-lot holders. 

 

It may be noted that no offer of buy back for 15% or more of paid up capital and free reserves, 
shall be made from the open market. 

In terms of Regulation 4(vii), a company shall not make any offer of buy-back within a period 
of one year reckoned from the date of expiry of buy-back period of the preceding offer of buy-
back, if any. 

Regulation 4(vi) does not permit buy-back through negotiated deals (of and on stock 
exchange), private arrangement, spot transactions. 

 

Buy-back from existing security-holders through tender offer 

According to Regulation 6 of the Regulations, a company may buy-back its securities from its 
existing security-holders on a proportionate basis in accordance with the provisions of the 
Regulations. It may be noted that fifteen per cent of the number of securities which the 
company proposes to buy back or number of securities entitled as per their shareholding, 
whichever is higher, shall be reserved for small shareholders. 

 



Additional Disclosures (Regulation 5(iv)(c)) 

 
In addition to disclosure required under Schedule I following additional disclosures are 
required to be made to the explanatory statement: 
 
(a) the maximum price at which the buy-back of shares or other specified securities shall be 
made and whether the Board of Directors of the company is being authorized at the general 
meeting to determine subsequently the specific price at which the buy-back may be made at 
the appropriate time; 
 
(b) if the promoter intends to offer their shares or others pacified securities, the quantu m of 
shares or other specified securities proposed to be tendered, and the details of their 
transactions and their holdings for the last six months prior to the passing of the special 
resolution for buy-back including information of number of shares or other specified securities 
acquired, the price and the date of acquisition. 
 
Public announcement and Filing of offer documents (Regulation 7 & 8)  
 
The company which has been authorized by a special resolution or a resolution passed by the 
Board of Directors at its meeting shall make a public announcement within two working days 
from the date of resolution in at least one English National Daily, one Hindi National Daily and 
a Regional language daily all with wide circulation at the place where the Registered of fice of 
the company is situated and shall contain all the material information as specified in Schedule 
II. 
 
A copy of the public announcement along with the soft copy, shall also be submitted to the 
Board simultaneously through a merchant banker. 
 
The company shall within five working days of the public announcement file with the Board a 
draft-letter of offer, along with soft copy, containing disclosures as specified in Schedule III 
through a merchant banker who is not associated with the company. 
 
The Board may give its comments on the draft letter of offer not later than seven working days 
of the receipt of the draft letter of offer. In the event the Board has sought clarifications or 
additional information from the merchant banker to the buy back offer, the period of issuance 
of comments shall be extended to the seventh working day from the date of receipt of 
satisfactory reply to the clarification or additional information sought. 
 
In the event the Board specifies any changes, the merchant banker to the  buyback offer and 
the company shall carry out such changes in the letter of offer before it is dispatched to the 
shareholders.  
 
The company shall file along with the draft letter of offer, a declaration of solvency in the 
prescribed form and in a manner provided in section 68(6) in the Companies Act. 
 
 
 
 
 



Offer Procedure (Regulation 9) 
 
(1) A company making a buyback offer shall announce a record date for the purpose of 
determining the entitlement and the names of the security holders, who are eligible to 
participate in the proposed buy-back offer. 
 
(2) The letter of offer along with the tender form shall be dispatched to the security holders 
who are eligible to participate in the buyback offer, not later than five working days from the 
receipt of communication of comments from the Board. 
 
(3) The date of the opening of the offer shall be not later than five working days from the date 
of dispatch of letter of offer. 
 
(4) The acquirer or promoter shall facilitate tendering of shares by the shareholders and 
settlement of the same, through the stock exchange mechanism as specified by the Board.  
 
(5) The offer for buy back shall remain open for a period of ten working days.  
 
(6) The company shall accept shares or other specified securities from the security holders  on 
the basis of their entitlement as on record date. 
 
(7) The shares proposed to be bought back shall be divided in to two categories; (a) reserved 
category for small shareholders and (b) the general category for other shareholders, and the 
entitlement of a shareholder in each category shall be calculated accordingly. 
 
(8) After accepting the shares or other specified securities tendered on the basis of entitlement, 
shares or other specified securities left to be bought back, if any in one category shall f irst be 
accepted, in proportion to the shares or other specified securities tendered over and above 
their entitlement in the offer by security holders in that category and thereafter from security 
holders who have tendered over and above their entitlement in other category. 
 
Escrow account 
 
Regulation 9(xi) & (xii) of the Regulations provides that- 
 
(a) the company shall, as and by way of security for performance of its obligations under the 
Regulations, on or before the opening of the offer, deposit in an escrow account the sum as 
specified in clause (b); 
 
(b) the escrow amount shall be payable in the following manner: 
 
(i) if the consideration payable does not exceed `100 crores—25 per cent of the consideration 
payable; 
(ii) if the consideration payable exceeds `100 crores—25 percent upto `100 crores and10 
percent thereafter; 
 
(c) the escrow account referred to above shall consist of: 
 
 
 



 
(i) cash deposited with a scheduled commercial bank, or 
(ii) bank guarantee in favour of the merchant banker, or  
(iii) deposit of acceptable securities with appropriate margin, with the merchant banker, or  
(iv) a combination of (i),(ii) and (iii) above; 
 
(d) where the escrow account consists of deposit with a scheduled commercial bank, the 
company shall while opening the account, empower the merchant banker to instruct the bank 
to make payment for the amount lying to the credit of the escrow account, as provided in the 
Regulations; 
 
(e) where the escrow account consists of bank guarantee, such bank guarantee shall be in 
favour of the merchant banker and valid until thirty days after the expiry of buy-back period; 
 
(f) where the escrow account consists of securities, the company shall empower the merchant 
banker to realize the value of such escrow account by sale or otherwise. If  there is any deficiton 
realization of the value of the securities, the merchant banker shall be liable to make good any 
such deficit; 
 
(g) in case the escrow account consists of bank guarantee or approved securities, these shall 
not be returned by the merchant banker till the completion of all obligations under the 
Regulations; 
 
(h) where the escrow account consists of bank guarantee or deposit of approved securities, the 
company is also required to deposit with the bank in cash, a sum of at least one per cent of the 
total consideration payable, as and by way of security for fulfilment of the obligations under 
the Regulations by the company; 
 
(i) on payment of consideration to all the security-holders who have accepted the offer and 
after completion of all the formalities of buy-back, the amount, guarantee and securities in the 
escrow, if any, should be released to the company; 
 
(j) SEBI, in the interest of the security-holders, may, in case of non-fulfillment of obligations 
under the Regulations by the company forfeit the escrow account either in full or in part; 
 
The amounts forfeited may be distributed pro rata amongst the security-holders who accepted 
the offer and the balance, if any, shall be utilized for investor protection.  
Public and Filing of offer documents (Regulation 7 & 8) 

Payment to the Security holders (Regulation 10) 

 

Regulation lays down that— 

1. The company shall immediately after the date of closure of the offer, open a special account 
with a SEBI registered banker to an issue and deposit therein, such sum as would, together 
with ninety percent of the amount lying in the escrow account make up the entire sum due 
and payable as consideration for the buy-back and for this purpose, may transfer the funds 
from the escrow account. 

 

 



2. The company shall complete the verifications of offers received and make payment of 
consideration to those security holders whose offer has been accepted and return the 
remaining shares or other specified securities to the security holders within seven working 
days of the closure of the offer. 

 

Extinguishing of bought-back securities (Regulation11) 

 

The company shall extinguish and physically destroy the security certificates so bought back 
in the presence of a Registrar to issue or the Merchant Banker and the Statuto ry Auditor within 
fifteen days of the date of acceptance of the shares or other specified securities. The company 
shall also ensure that all the securities bought-back are extinguished within seven days of 
expiry of buy-back period. 

The shares or other specified securities offered for buy-back if already dematerialised shall be 
extinguished and destroyed in the manner specified under the Securities and Exchange Board 
of India (Depositories and Participants) Regulations,1996, and the bye-laws, the circulars and 
guidelines framed thereunder. 

 
The company shall, furnish a certificate to the Board certifying compliance as specified above 
and duly certified and verified by- 
 
(i) the registrar and whenever there is no registrar by the merchant banker; 
(ii) two directors of the company one of whom shall be a managing director where there is 
one; 
(iii) the statutory auditor of the company, 
 
The certificate shall be furnished to the Board within seven days of extinguishment and 
destruction of certificates. 
 
The company shall furnish, the particulars of the security certificates extinguished and 
destroyed, to the stock exchanges where the shares of the company are listed within seven days 
in which the securities certificates are extinguished and destroyed. The company s hall also 
maintain a record of security certificates which have been cancelled and destroyed as 
prescribed in the Companies Act. 
 
Odd-lot Buy-back (Regulation 12) 
 
Regulation12 states that the provisions pertaining to buy-back through tender offer as specified 
shall be applicable mutatis mutandis to odd-lot shares or other specified securities. 
 
Buy-back from Open Market (Regulation 14 & 15) 
 
Regulation 14 of the Regulations lays down that a buy-back of shares or other specified 
securities from the open market may be in any one of the following methods: 
 
(i) Through stock exchange. 
(ii) Book-building process. 
 
 



 
The company shall ensure that at least 50% of the amount earmarked for buyback, as specified 
in resolutions (Board/special resolution) is utilized for buying back shares and other specified 
securities. 
 
Buy-back through the stock exchange (Regulation 16 to 18) 
 
Regulation provides that a company should buy-back its specified securities through the stock 
exchange as provided hereunder: 
 
● the buy-back of securities should not be from the promoters or persons in control of the 
company; 
● the company shall appoint a merchant banker and make a public announcement as referred 
to in Regulation 7 pertaining to tender offer; 
● the public announcement shall be made within 2 working days from the date of passing 
special resolution; 
● simultaneously with the issue of such public announcement, the company shall file a copy of 
the public announcement with the Board; 
● the company shall submit the information regarding the shares or other specified securities 
boughtback, to the stock exchange on a daily basis in such form as may be specified by the Board 
and the stock exchange shall upload the same on its official website immediately;  
● the company shall upload the information regarding the shares or other specified securities 
boughtback on its website on a daily basis; 
● the buy-back offer shall open not later than seven working days from the date of public 
announcement and shall close within six months from the date of opening of the offer. 
● the buy-back should be made only on stock exchanges having Nationwide Trading Terminal 
facility and only through the order matching mechanism except ‘all or none’ order matching 
system; 
● the identity of the company as a purchaser would appear on the electronic screen when the 
order is placed. 
● The company shall upload the information regarding the shares or other specified securities 
bought back, on its website on daily basis. 
 
Buy–back of physical shares or other specified securities (Regulation19) 
 
A company may buy-back its shares or other specified securities in physical form through open 
market method as provided hereunder: 
 
(a) a separate window shall be created by the stock exchange, which shall remain open during 
the buy-back period, for buy-back of shares or other specified securities in physical form. 
 
(b) the company shall buy-back shares or other specified securities from eligible shareholders 
holding physical shares through the separate windows specified in clause (a), only after 
verification of the identity proof and address proof by the broker. 
 
(c) the price at which the shares or other specified securities are bought back shall be the 
volume weighted average price of the shares or other specified securities bought-back, other 
than in the physical form, during the calendar week in which such shares or other specified 
securities were received by the broker: 
 



Provided that the price of shares or other specified securities tendered during the first calendar 
week of the buy-back shall be the volume weighted average market price of the shares or other 
specified securities of the company during the preceding calendar week. 
 
Explanation: In case no shares or other specified securities were bought back in the normal 
market during calendar week, the preceding week when the company has last bought back the 
shares or other specified securities may be considered. 
 
Escrow account for Open Market Buy-back through Stock Exchange (Regulation 20) 
 
(1) The Company shall, before opening of the offer, create an escrow account towards security 
for performance of its obligations under these regulations, and deposit in escrow account 25 
per cent of the amount earmarked for the buy-back as specified in the resolutions. 
 
(2) The escrow account referred to in sub-regulation (1) may be in the form of,— 
 
(a) cash deposited with any scheduled commercial bank; or 
(b) bank guarantee issued in favour of the merchant banker by any scheduled commercial 
bank. 
 
(3) For such part of the escrow account as is in the form of a cash deposit with a scheduled 
commercial bank, the company shall while opening the account, empower the merchant 
banker to instruct the bank to make payment of the amounts lying to the credit of the escrow 
account, to meet the obligations arising out of the buy-back. 

 
(4) For such part of the escrow account as is in the form of a bank guarantee:  
 
(a) the same shall be in favour of the merchant banker and shall be kept valid for a period of 
thirty days after the expiry of buy-back period of the offer or till the completion of all 
obligations under these regulations, whichever is later. 
 
(b) the same shall not be returned by the merchant banker till completion of all obligations 
under the regulations. 
 
(5) Where part of the escrow account is in the form of a bank guarantee, the company shall 
deposit with a scheduled commercial bank, in cash, a sum of at least 2.5 per cent of the total 
amount earmarked for buyback as specified in the resolutions as and by way of security for 
fulfillment of the obligations under the regulations by the company. 
 
(6) The escrow amount may be released for making payment to the shareholders subject to at 
least 2.5% of the amount earmarked for buy-back as specified in the resolutions, remaining in 
the escrow account at all points of time. 
 
(7) On fulfilling the obligation specified in Regulation15, the amount and the guarantee 
remaining in the escrow account, if any, shall be released to the company. 
 
(8) In the event of non-compliance with regulation 15, the Board may direct the merchant 
banker to forfeit the escrow account except in cases where,- 
 
 



(a) volume weighted average market price (VWAMP) of the shares or other specified securities 
of the company during the buy-back period was higher than the buy-back price as certified by 
the Merchant banker based on the inputs provided by the Stock Exchanges. 
 
(b) inadequate sell orders despite the buy orders placed by the company as certified by the 
Merchant banker based on the inputs provided by the Stock Exchanges. 
 
(c) such circumstances which were beyond the control of the company and in the opinion of the 
Board merit consideration. 
 
(9) In the event of forfeiture for non-fulfillment of obligations specified in sub regulation (8), 
the amount forfeited shall be deposited in the Investor Protection and Education Fund of 
Securities and Exchange Board of India. 
 
Extinguishment of certificates (Regulation 21) 
 
(1) Subject to the provisions of sub-regulation (2) and sub regulation (3), the provisions of 
regulation 11 pertaining to extinguishment of certificates for tender offers shall apply for 
extinguishment of certificates. 
(2) The company shall complete the verification of acceptances within fifteen days of the 
payout. 
(3) The company shall extinguish and physically destroy the security certificates so bought back 
during the month in the presence of a Merchant Banker and the Statutory Auditor, on or before 
the fifteenth day of the succeeding month: 
 
Provided that the company shall ensure that all the securities bought-back are extinguished 
within seven days of expiry of buy-back period. 
 
Buy-back through book-building (Regulation 22) 
 
A company can buy-back its shares or other specified securities through the book-building 
process as provided hereunder: 
 
1. (a) The special resolution or the Board of Directors resolution, as the case may be, shall be 
passed in accordance with the Regulation 5. 
 
(b) The company should appoint a merchant banker and make public announcement. 
 
(c) A public announcement shall be made at least seven days prior to the commencement of the 
buy-back. 
 
(d) Subject to the provisions of Sub-clauses (i) and (ii), the provisions of Regulation 9 shall 
apply: 
 
(i) The deposit in the escrow account should be made before the date of the public 
announcement. 
(ii) The amount to be deposited in the escrow account should be determined with reference to 
the maximum price as specified in the public announcement. 
 
 



(e) A copy of the public announcement must be filed with SEBI within two days of the 
announcement along with the fees as specified in Schedule V to the Regulations. The Public 
announcement shall also contain the detailed methodology of the book building process, the 
manner of acceptance, the format of acceptance to be sent by the security holders pur suant to 
the public announcement and the details of bidding centres. 
 
(f) The book-building process should be made through an electronically linked transparent 
facility. 
 
(g) The number of bidding centres should not be less than thirty and there should be at least 
one electronically linked computer terminal at all the bidding centres. 
 
(h) The offer for buy-back shall be kept open to the security-holders for a period of not less than 
fifteen days and not exceeding thirty days. 
 
(i) The merchant banker and the company should determine the buy-back price based on the 
acceptances received and the final buy-back price, which should be the highest price accepted 
should be paid to all holders whose securities have been accepted for the buy-back. 
 
(j) The provisions of sub-regulation (ii) of regulation 10, pertaining to verification of 
acceptances and the provisions of regulation 10 pertaining to opening of special account and 
payment of consideration shall be applicable mutatis mutandis. 
 
Extinguishment of certificates (Regulation 23) 
 
The provisions pertaining to extinguishment of certificates for tender offer shall be applicable 
mutatis mutandis. 
 
Obligations of the company (Regulation 24) 
 
According to Regulation 24 of the Regulations, the company shall ensure th at: 
 
(a) the letter of offer, the public announcement of the offer or any other advertisement, circular, 
brochure, publicity material contains true, factual and material information and shall not 
contain any misleading information and must state that the directors of the company accept the 
responsibility for the information contained in such documents; 
 
(b) the company shall not issue any shares or other specified securities including by way of 
bonus till the date of expiry of buy-back period for the offer made under these Regulations; 
 
(c) the company shall pay consideration only by cash; 
 
(d) the company shall not withdraw the offer to buy-back after the draft letter of offer is filed 
with the SEBI or public announcement of the offer to buy-back is made; 
 
(e) the promoter or his/their associates shall not deal in the shares or other specified securities 
of the company in the stock exchange or off market, including inter-se transfer of shares among 
the promoters during the period “from the date of passing the resolution of the board of 
directors or special resolution, as the case may be, till the closing of the offer.  
 



(f) the company shall not raise further capital for a period of one year from the expiry of buy -
back period, except in discharge of its subsisting obligations. 
 
No public announcement of buy-back shall be made during the pendency of any scheme of 
amalgamation or compromise or arrangement pursuant to the provisions of the Companies Act. 
 
The company shall nominate a compliance officer and investors service centre for compliance 
with the buyback regulations and to redress the grievances of the investors.  
 
 
The particulars of the said security certificates extinguished and destroyed should be 
furnished by the company to the stock exchanges where the securities of the company are 
listed, within seven days of extinguishment and destruction of the certificates.  
 
The company shall not buy-back the locked-in securities and non-transferable securities till the 
pendency of the lock-in or till the securities become transferable. 
 
The company shall issue, within two days of the expiry of buy-back period, a public 
advertisement in a national daily, inter alia, disclosing the following: 
 
(i) number of securities bought; 
(ii) price at which the securities were bought; 
(iii) total amount invested in the buy-back; 
(iv) details of the security-holders from whom securities exceeding one per cent of the total 
securities were bought-back; and 
(v) the consequent changes in the capital structure and the shareholding patte rn after and 
before the buy-back. 
 
Obligations of the merchant banker (Regulation 25) 
 
Regulation 25 provides that the merchant banker shall ensure that: 
 
(a) the company is able to implement the offer; 
 
(b) the provision relating to escrow account has been complied with; 
 
(c) firm arrangements for monies for payment to fulfil the obligations under the offer are in 
place; 
 
(d) the public announcement of buy-back is made and the letter of offer has been filed in terms 
of the Regulations; 
 
(e) the merchant banker should furnish to SEBI, a due diligence certificate which should 
accompany the draft letter of offer; 
 
(f) the merchant banker should ensure that the contents of the public announcement of offer as  
well as the letter of offer are true, fair and adequate and quoting the source wherever necessary. 
 
 
 



(g) the merchant banker should ensure compliance of Section 68, 69 and 70 of the Companies 
Act, and any other applicable laws or rules in this regard has been made; 
 
(h) upon fulfillment of all obligations by the company under the Regulations, the merchant 
banker should inform the bank with whom the escrow or special amount has been deposited to 
release the balance amount to the company and send a final report to SEBI in the specified 
form,within15 days from the date of expiry of the buy-back period. 
 
Note: The text of SEBI (Buy-back of Securities) Regulations, 2018 can be accessed at the link 
https://www.sebi.gov.in/legal/regulations/jul-2019/securities-and-exchange-board-of-
india-buy-back-of-securities-regulations-2018-last-amended-on-july-29-2019-_40327.html. 
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LESSON 15 

REGULATORY ASPECTS OF VALUATION WITH REFERENCE TO CORPORATE 
STRATEGIES 

 

 

COMPANIES (REGISTERED VALUERS AND VALUATION) RULES, 2017 

 
In exercise of the powers conferred by section 247 read with sections 458, 459 and 469 of the 
Companies Act, 2013, the Central Government notified the Companies (Registered Valuers 
and Valuation) Rules, 2017 w.e.f. 18th October, 2017. 
 
Eligibility for registered valuers 
 

(1) A person shall be eligible to be a registered valuer if he- 

(a) Is a valuer member of a registered valuers organisation; 

Explanation.- For the purposes of this clause, "a valuer member" is a member of a registered 
valuers organisation who possesses the requisite educational qualifications and experience 
for being registered as a valuer; 

(b) Is recommended by the registered valuers organisation of which he is a valuer member 
for registration as a valuer; 

(c) Has passed the valuation examination under rule 5 within three years preceding the date 
of making an application for registration under rule 6; 

(d) Possesses the qualifications and experience as specified in rule 4; 

(e) Is not a minor; 

  (f) Has not been declared to be of unsound mind; 

(g) Is not an undischarged bankrupt, or has not applied to be adjudicated as a bankrupt;  

(h) Is a person resident in India; 

Explanation.- For the purposes of these rules 'person resident in India' shall have the same 
meaning as defined in clause (v) of section 2 of the Foreign Exchange Management Act, 1999 
as far as it is applicable to an individual; 

(i) Has not been convicted by any competent court for an offence punishable with 
imprisonment for a term exceeding six months or for an offence involving moral turpitude, 
and a period of five years has not elapsed from the date of expiry of the sentence:  

Provided that if a person has been convicted of any offence and sentenced in respect thereof 
to imprisonment for a period of seven years or more, he shall not be eligible to be registered;  

(j) Has not been levied a penalty under section 271J of Income-tax Act, 1961 and time limit for 
filing appeal before Commissioner of Income-tax (Appeals) or Income-tax Appellate Tribunal, 
as the case may be has expired, or such penalty has been confirmed by Income-tax Appellate 
Tribunal, and five years have not elapsed after levy of such penalty; and 

 



 

(k) Is a fit and proper person: 

Explanation.- For determining whether an individual is a fit and proper person under these 
rules, the authority may take account of any relevant consideration, including but not limited 
to the following criteria- 

(i) Integrity, reputation and character, 

(ii) Absence of convictions and restraint orders, and 

(iii) Competence and financial solvency. 

 

(2) No partnership entity or company shall be eligible to be a registered valuer if - 

 

(a) It has been set up for objects other than for rendering professional or financial services, 
including valuation services and that in the case of a company, it is   a subsidiary, joint venture 
or associate of another company or body corporate; 

(b) It is undergoing an insolvency resolution or is an undischarged bankrupt; 

(c) All the partners or directors, as the case may be, are not ineligible under clauses (c), (d), 
(e), (f)], (g), (h), (i), (j) and (k) of sub-rule (1); 

(d) Three or all the partners or directors, whichever is lower, of the partnership entity or 
company, as the case may be, are not registered valuers; or  

(e) None of its partners or directors, as the case may be, is a registered valuer for the asset 
class, for the valuation of which it seeks to be a registered valuer.[Rule 3] 

 

Qualifications and experience 

  

An individual shall have the following qualifications and experience to be eligible for 
registration under rule 3, namely:- 

(a) post-graduate degree or post-graduate diploma, in the specified discipline, from a 
University or Institute established, recognised or incorporated by law in India and at least 
three years of experience in the specified discipline thereafter; or  

(b) a Bachelor's degree or equivalent, in the specified discipline, from a University or Ins titute 
established, recognised or incorporated by law in India and at least five years of experience in 
the specified discipline thereafter; or 

(c) membership of a professional institute established by an Act of Parliament enacted for the 
purpose of regulation of a profession with at least three years' experience after such 
membership. 

Explanation-I- For the purposes of this clause the 'specified discipline' shall mean the specific 
discipline which is relevant for valuation of an asset class for which the r egistration as a 
valuer or recognition as a registered valuers organisation is sought under these rules.  

 

 

  



Explanation-II.- Qualifying education and experience   for various asset classes, is given in an 
indicative manner in Annexure-IV of these rules. 

  

Explanation III.- For the purposes of this rule and Annexure IV, 'equivalent' shall mean 
professional and technical qualifications which are recognised by the Ministry of Human 
Resources and Development as equivalent to professional and technical degree.[Rule 4] 

 
 

Conduct of Valuation 

  

(1) The registered valuer shall, while conducting a valuation, comply with the valuation 
standards as notified or modified under rule 18:  

Provided that until the valuation standards are notified or modified by the Central 
Government, a valuer shall make valuations as per- 

(a) internationally accepted valuation standards; 

(b) valuation standards adopted by any registered valuers organisation. 

(2) The registered valuer may obtain inputs for his valuation report or get a separate  
valuation for an asset class conducted from another registered valuer, in which case he shall 
fully disclose the details of the inputs and the particulars etc. of the other registered valuer in 
his report and the liabilities against the resultant valuatio n, irrespective of the nature of 
inputs or valuation by the other registered valuer, shall remain of the first mentioned 
registered valuer. 

(3) The valuer shall, in his report, state the following:- 

(a) background information of the asset being valued; 

(b) purpose of valuation and appointing authority; 

(c) identity of the valuer and any other experts involved in the valuation; 

(d) disclosure of valuer interest or conflict, if any; 

(e) date of appointment, valuation date and date of report; 

(f) inspections and/or investigations undertaken; 

(g) nature and sources of the information used or relied upon; 

(h) procedures adopted in carrying out the valuation and valuation standards followed;  

(i) restrictions on use of the report, if any; 

(j) major factors that were taken into account during the valuation; 

(k) conclusion; and 

(l) caveats, limitations and disclaimers to the extent they explain or elucidate the limitations 
faced by valuer, which shall not be for the purpose of limiting his responsibility for the 
valuation report.[Rule 8] 

 
 
 
 
 



Eligibility for registered valuers organisations 

 

(1) An organisation that meets requirements under sub-rule (2) may be recognised as a 
registered valuers organisation for valuation of a specific asset class or asset classes if - 

(i) it has been registered under section 25 of the Companies Act, 1956 (1 of 1956) or section 
8 of the Companies Act, 2013 (18 of 2013) with the sole object of dealing with matters relating 
to regulation of valuers of an asset class or asset classes and has in  its bye laws the 
requirements specified in Annexure-III; 

(ii) it is professional institute established by an Act of Parliament enacted for the purpose of 
regulation of a profession; 

Provided that, subject to sub-rule (3), the following organisations may also be recognised as 
a registered valuers organisation for valuation of a specific asset class or asset classes, 
namely:- 

(a) an organisation registered as a society under the Societies Registration Act, 1860  or any 
relevant state law, or; 

(b) an organisation set up as a trust governed by the Indian Trust Act, 1882. 

(2) The organisation referred to in sub-rule (1) shall be recognised if it – 

(a) conducts educational courses in valuation, in accordance with the syllabus determined by 
the authority, under rule 5, for individuals who may be its valuers members, and delivered in 
class room or through distance education modules and which includes practical training;  

(b) grants membership or certificate of practice to individuals, who possess the qualifications 
and experience as specified in rule 4, in respect of valuation of asset class for which it is 
recognised as a registered valuers organisation ; 

(c) conducts training for the individual members before a certificate of practice is issued to 
them; 

(d) lays down and enforces a code of conduct for valuers who are its members, which includes 
all the provisions specified in Annexure-I; 

(e) provides for continuing education of individuals who are its members; 

(f) monitors and reviews the functioning, including quality of service, of valuers who are its 
members; and 

(g) has a mechanism to address grievances and conduct disciplinary proceedings against 
valuers who are its members. 

(3) A registered valuers organisation, being an entity under proviso to sub -rule (1), shall 
convert into or register itself as a company under section 8 of the Companies Act, 2013 , and 
include in its bye laws the requirements specified in Annexure- III, within one year from the 
date of commencement of these rules. [Rule 12] 

 

 

 

 

 



Valuation Examination 

 

(1) The authority shall, either on its own or through a designated agency, conduct valuation 
examination for one or more asset classes, for individuals, who possess the qualifications and 
experience as specified in rule 4, and have completed their educational courses as member of 
a registered valuers organisation, to test their professional knowledge, skills, values and 
ethics in respect of valuation: 

Provided that the authority may recognise an educational course conducted by a registered 
valuers organisation before its recognition as adequate for the purpose of appearing for 
valuation examination: 

  

Provided also that the authority may recognise an examination conducted as part of a 
master's or post graduate degree course conducted by a University which is equivalent to the 
valuation examination. 

 

(2) The authority shall determine the syllabus for various valuation specific subjects or assets 
classes for the valuation examination on the recommendation of one or more Committee of 
experts constituted by the authority in this regard. 

  

(3) The syllabus, format and frequency of the valuation examination, including qualifying 
marks, shall be published on the website of the authority at least three months before the 
examination. 

  

(4) An individual who passes the valuation examination, shall receive acknowledgement of 
passing the examination. 

    

(5) An individual may appear for the valuation examination any number of times.[Rule 6] 

 

 
The students are advised to read the Companies (Registered Valuers and Valuation) 
Rules, 2017 at http://www.mca.gov.in/Ministry/pdf/RegisteredValues_19102017.pdf 

 
Note: Central government has delegated powers and functions under section 247 of the 
Companies Act, 2013 to the Insolvency and Bankruptcy Board of India (IBBI) w.e.f. 23rd October, 
2017. 
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AMENDMENT PERTAINING TO THE SECURITIES AND EXCHANGE BOARD OF INDIA 
(ISSUE OF CAPITAL AND DISCLOSURE REQUIREMENTS) REGULATIONS, 2018 
 

Innovators Growth Platform” means the trading platform for listing and trading of specified 
securities of issuers that comply with the eligibility criteria specified in regulation 
283.[Regulation 2(1)(x)] 
 

 “SR Equity Shares” means the equity shares of an issuer having superior voting rights 
compared to all other equity shares issued by that issuer. [Regulation 2(1)(eeea)]  
 
Applicability of the Regulations 
 

Unless otherwise provided, these regulations shall apply to the following:  
(a) an initial public offer by an unlisted issuer;  

(b) a rights issue by a listed issuer; where the aggregate value of the issue is ten crore rupees 
or more; 

 (c) a further public offer by a listed issuer;  

(d) a preferential issue by a listed issuer;  

(e) a qualified institutions placement by a listed issuer; 

 (f) an initial public offer of Indian depository receipts; 
(g) a rights issue of Indian depository receipts; 
 (h) an initial public offer by a small and medium enterprise; 
(i) a listing on the innovators growth platform through an issue or without an issue; and (j) a 
bonus issue by a listed issuer.  
Provided that in case of rights issue of size less than ten crore rupees, the issuer shall prepare 
the letter of offer in accordance with requirements as specified in these regulations and fi le 
the same with the Board for information and dissemination on the Board’s website.  
Provided further that these regulations shall not apply to issue of securities under clause (b), 
(d) and (e) of sub-regulation (1) of regulation 9 of Securities and Exchange Board of India 
(Substantial Acquisition of Shares and Takeovers) Regulations, 2011.[Regulation 3) 

 

Face value of equity shares  

 

The disclosure about the face value of equity shares shall be made in the draft offer document, 
offer document, advertisements and application forms, along with the price band or the issue 
price in identical font size. (Regulation 27) 
 

  Pricing  
 

(1) The issuer may determine the price of equity shares, and in case of convertible securities, 
the coupon rate and the conversion price, in consultation with the lead manager(s) or through 
the book building process, as the case may be. 
(2) The issuer shall undertake the book building process in the manner specified in Schedule 
XIII. (Regulation 28) 

 

 
 
 



 

Price and price band  
(1) The issuer may mention a price or a price band in the offer document (in case of a fixed 
price issue) and a floor price or a price band in the red herring prospectus (in case of a book 
built issue) and determine the price at a later date before registering the prospectus with the 
Registrar of Companies: 
Provided that the prospectus registered with the Registrar of Companies shall contain only 
one price or the specific coupon rate, as the case may be. 

 
(2) The cap on the price band, and the coupon rate in case of convertible debt instruments, 
shall be less than or equal to one hundred and twenty per cent of the floor price.  
(3) The floor price or the final price shall not be less than the face value of the specified 
securities. 
(4) Where the issuer opts not to make the disclosure of the floor price or price band in the 
red herring prospectus, the issuer shall announce the floor price or the price band at least 
two working days before the opening of the issue in the same newspapers in which the pre -
issue advertisement was released or together with the pre-issue advertisement in the format 
prescribed under Part A of Schedule X. 
(5) The announcement referred to in sub-regulation (4) shall contain relevant financial ratios 
computed for both upper and lower end of the price band and also a statement drawing 
attention of the investors to the section titled “basis of issue price” of the offer document. 

(6) The announcement referred to in sub-regulation (4) and the relevant financial ratios 
referred to in sub-regulation (5) shall be disclosed on the websites of the stock exchange(s) 
and shall also be pre-filled in the application forms to be made available on the websites of 
the stock exchange(s). (Regulation 29) 

 

Differential pricing  

(1) The issuer may offer its specified securities at different prices, subject to the following: 
 

(a) retail individual investors or retail individual shareholders or employees entitled for 
reservation made under regulation 33 may be offered specified securities at a price not lower 
than by more than ten per cent. of the price at which net offer is made to other categories of 
applicants, excluding anchor investors; 
(b) in case of a book built issue, the price of the specified securities offered to the anchor 
investors shall not be lower than the price offered to other applicants; 
 

(c) In case the issuer opts for the alternate method of book building in terms of Part D of 
Schedule XIII, the issuer may offer the specified securities to its employees at a price not 
lower than by more than ten per cent. of the floor price. 

 
(2) Discount, if any, shall be expressed in rupee terms in the offer document.  (Regulation 30) 
 

Pricing of frequently traded shares  
(1) If the equity shares of the issuer have been listed on a recognised stock exchange for a 
period of twenty six weeks or more as on the relevant date, the price of the equity shares to 
be allotted pursuant to the preferential issue shall be not less than higher of the following:  
 

 



 

(a) the average of the weekly high and low of the volume weighted average pr ice of the 
related equity shares quoted on the recognised stock exchange during the twenty six weeks 
preceding the relevant date; or 
(b) the average of the weekly high and low of the volume weighted average prices of the 
related equity shares quoted on a recognised stock exchange during the two weeks 
preceding the relevant date. 

 

(2) If the equity shares of the issuer have been listed on a recognised stock exchange for a period 
of less than twenty six weeks as on the relevant date, the price of the equity shares to be allotted 
pursuant to the preferential issue shall be not less than the higher of the following:  

 

(a) the price at which equity shares were issued by the issuer in its initial public offer or the 
value per share arrived at in a scheme of compromise, arrangement and amalgamation 
under sections 391 to 394 of the Companies Act, 1956 or sections 230 to 234 the Companies 
Act, 2013, as applicable, pursuant to which the equity shares of the issuer were listed, as the 
case may be; or  
(b) the average of the weekly high and low of the volume weighted average prices of the 
related equity shares quoted on the recognised stock exchange during the period the equity 
shares have been listed preceding the relevant date; or  
(c) the average of the weekly high and low of the volume weighted average prices of the 
related equity shares quoted on a recognised stock exchange during the two weeks 
preceding the relevant date. 

 
(3) Where the price of the equity shares is determined in terms of sub-regulation (2), such price 
shall be recomputed by the issuer on completion of twenty six weeks from the date of listing on 
a recognised stock exchange with reference to the average of the weekly high and low of the 
volume weighted average prices of the related equity shares quoted on the recognised stock 
exchange during these twenty six weeks and if such recomputed price is higher than the price 
paid on allotment, the difference shall be paid by the allottees to the issuer.  

 
(4) A preferential issue of specified securities to qualified institutional buyers, not exceeding 
five in number, shall be made at a price not less than the average of the weekly high and low of 
the volume weighted average prices of the related equity shares quoted on a recognised stock 
exchange during the two weeks preceding the relevant date. 
 
(5) For the purpose of this Chapter, “frequently traded shares” means the shares of the issuer, 
in which the traded turnover on any recognised stock exchange during the twelve calendar 
months preceding the relevant date is at least ten per cent of the total number of shares of such 
class of shares of the issuer: 

Provided that where the share capital of a particular class of shares of the issuer is not identical  
throughout such period, the weighted average number of total shares of such class of the issuer 
shall represent the total number of shares. 

Explanation: For the purpose of this regulation, ‘stock exchange’ means any of the recognised 
stock exchange(s) in which the equity shares of the issuer are listed and in which th e highest 
trading volume in respect of the equity shares of the issuer has been recorded during the 
preceding twenty six weeks prior to the relevant date. (Regulation 164) 
 

 



 

 

 

LESSON 17 
CORPORATE INSOLVENCY RESOLUTION PROCESS 

 

Insolvency and Bankruptcy Code (Amendment) Act, 2019 
 
The Insolvency and Bankruptcy Code, 2016 (the Code) was enacted with a view to consolidate 
and amend the laws relating to reorganisation and insolvency resolution of corporate persons, 
partnership firms and individuals in a time-bound manner for maximisation of value of assets 
of such persons, to promote entrepreneurship, availability of credit and balance the interests 
of all the stakeholders including alteration in the order or priority of payment of Government 
dues and to establish an Insolvency and Bankruptcy Board of India.  
 
The Preamble to the Code lays down the objects of the Code to include “the insolvency 
resolution” in a time bound manner for maximisation of value of assets in order to balance the 
interests of all the stakeholders. Concerns have been raised that in some cases extensive 
litigation is causing undue delays, which may hamper the value maximisation. There is a need 
to ensure that all creditors are treated fairly, without unduly burdening the Ad judicating 
Authority whose role is to ensure that the resolution plan complies with the provisions of the 
Code. Various stakeholders have suggested that if the creditors were treated on an equal 
footing, when they have different pre-insolvency entitlements, it would adversely impact the 
cost and availability of credit. Further, views have also been obtained so as to bring clarity on 
the voting pattern of financial creditors represented by the authorised representative.  
In view of the aforesaid difficulties and in order to fill the critical gaps in the corporate 
insolvency framework, it has become necessary to amend certain provisions of the Insolvency 
and Bankruptcy Code and the Insolvency and Bankruptcy Code (Amendment) Act, 2019 
enacted by the Parliament. 
 
Insolvency and Bankruptcy Code (Amendment) Act, 2019   inter - alia, provides for the following, 
namely:– 
(a) Amended section 5(26) of the Code so as to inserted an Explanation in the definition of 
“resolution plan” to clarify that a resolution plan proposing the insolvency resolution of 
corporate debtor as a going concern may include the provisions for corporate restructuring, 
including by way of merger, amalgamation and demerger to enable the market to come up with 
dynamic resolution plans in the interest of value maximisation;  
(b) Amended section 7(4) of the Code to provide that if an application has not been admitted 
or rejected within fourteen days by the Adjudicating Authority, it shall provide the reasons in 
writing for the same;  
(c) Amended section12(3) of the Code to mandate that the insolvency resolution process of a 
corporate debtor shall not extend beyond three hundred and thirty days from the insolvency 
commencement date, which will include the time taken in legal proceedings, in order to 
prevent undue delays in the completion of the Corporate Insolvency Resolution Process. 
However, if the process, including time taken in legal proceedings, is not completed within the 
said period of three hundred and thirty days, an order requiring the corporate debtor to be 
liquidated under clause (a) of sub-section (1) of section 33 shall be passed. It is clarified that 
the time taken for the completion of the corporate insolvency resolution process shall include 
the time taken in legal proceedings;  
 



(d) Inserted sub-section (3A) in section 25A of the Code to provide that an authorised 
representative under sub-section (6A) of section 21 will cast the vote for all financial creditors 
he represents in accordance with the decision taken by a vote of more than fifty per cent. of 
the voting share of the financial creditors he represents, who have cast their vote, in order to 
facilitate decision making in the committee of creditors, especially when financial creditors are 
large and heterogeneous group; 
(e) Amended section 30(2) of the Code to provide that– 
 (i) the operational creditors shall receive an amount that is not less than the liquidation value 
of their debt or the amount that would have been received if the amount to be distributed 
under the resolution plan had been distributed in accordance with the order of priorities in 
section 53 of the Code, whichever is higher;  
(ii) the financial creditors who do not vote in favour of the resolution plan shall receive an 
amount that is not less than the liquidation value of their debt; 
 (iii) the provisions shall apply to the corporate insolvency resolution process of a corporate 
debtor– 

 where a resolution plan has not been approved or rejected by the Adjudicating 

Authority; or  

 an appeal is preferred under section 61 or 62 or such appeal is not time barred under 

any provision of law for the time being in force; or  

 where a legal proceeding has been initiated in any court against the decision of the 

Adjudicating Authority in respect of a resolution plan;  

(f) Amended section 31(1) of the Code to clarify that the resolution plan approved by the 
Adjudicating Authority shall also be binding on the Central Government, any State Government 
or any local authority to whom a debt in respect of payment of dues arising under any law for 
the time being in force, such as authorities to whom statutory dues are owed, including tax 
authorities;  
(g) Amended section 33(2) of the Code to clarify that the committee of creditors may take the 
decision to liquidate the corporate debtor, in accordance with the requirements provided in 
section 33(2), any time after the constitution of the committee of creditors under section 21(1) 
until the confirmation of the resolution plan, including at any time before the preparation of 
the information memorandum. 

Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019 
 

The President of India promulgated the Insolvency and Bankruptcy Code (Amendment) 
Ordinance, 2019 on December 28, 2019 to further amend the Code in order to remove certain 
ambiguities and ensure smooth implementation, by providing for the following: 
 
 (i) Omitted the proviso to section 5(12) of the Code so as to clarify that the insolvency 
commencement date is the date of admission of an application for initiating corporate 
insolvency resolution process; 
 (ii) Amended section 7 of the Code and inserted certain provisos specifying a minimum 
threshold for certain classes of financial creditors for initiating insolvency resolution process; 
 (iii) Amended section 11 of the Code so as to clarify that a corporate debtor should not be 
prevented from filing an application for initiation of corporate insolvency resolution process 
against other corporate debtors;  
 
 



(iv) Amended section 14 of the Code to clarify that a licence, permit, registration, quota, 
concession, clearances or a similar grant or right cannot be terminated or suspended during 
the Moratorium period;  
(v) Amended section 16 of the Code so as to provide that an insolvency resolution professional 
should be appointed on the date of admission of the application for initiation of insolvency 
resolution process; 
 (vi) Amended section 23 of the Code to enable the "resolution professional" to manage the 
affairs of the corporate debtor during interim period between the expiries of corporate 
insolvency resolution process till the appointment of a liquidator;  
(vii) Inserted a new section 32A so as to provide that the liability of a corporate debtor for an 
offence committed prior to the commencement of the corporate insolvency resolution process 
shall cease under certain circumstances;  
(viii) Amended section 227 of the Code so as to clarify that the insolvency and liquidation 
proceedings for financial service providers may be conducted with such modifications and in 
such manner as may be prescribed; and  
(ix) The other amendments which are of consequential in nature. 
 
Details of the provisions of the Insolvency and Bankruptcy Code after Insolvency and 
Bankruptcy Code (Amendment) Act, 2019 as well as Insolvency and Bankruptcy Code 
(Amendment) Ordinance, 2019 are as under: 

“Insolvency Commencement Date” 

 “Insolvency commencement date” means the date of admission of an application for initiating 
corporate insolvency resolution process by the Adjudicating Authority under sections 7, 9 or 
section 10, as the case may be. [Section 5 (12)] 

“Interim Finance”  

“Interim Finance” means any financial debt raised by the resolution professional during the 
insolvency resolution process period and such other debt as may be notified . Section 5 (15) 

"Resolution plan” 

“Resolution Plan” means a plan proposed by resolution applicant for insolvency resolution of 
the corporate debtor as a going concern in accordance with Part II.  

Explanation. - For removal of doubts, it is hereby clarified that a resolution plan may include 
provisions for the restructuring of the corporate debtor, including by way of merger, 
amalgamation and demerger. [Section 5 (26)] 

 
Initiation of Corporate Insolvency Resolution Process by Financial Creditor [Section 7] 
(1) A financial creditor either by itself or jointly with 1 [other financial creditors, or any other 

person on behalf of the financial creditor, as may be notified by the Central Government] 

may file an application for initiating corporate insolvency resolution process against a 

corporate debtor before the Adjudicating Authority when a default has occurred.  

 



 
Provided that for the financial creditors, referred to in clauses (a) and (b) of subsection (6A) 
of section 21, an application for initiation corporate insolvency resolution process against  the 
corporate debtor shall be filed jointly by not less than one hundred of such creditors in the 
same class or not less than ten per cent. of the total number of such creditors in the same class, 
whichever is less:  
Provided further that for financial creditors who are allottees under a real estate project, an 
application for initiating corporate insolvency resolution process against the corporate debtor 
shall be filed jointly by not less than one hundred of such allottees under the same real estate 
project or not less than ten per cent. of the total number of such allottees under the same real 
estate project, whichever is less:  
Provided also that where an application for initiating the corporate insolvency resolution 
process against a corporate debtor has been filed by a financial creditor referred to in the first 
or second provisos and has not been admitted by the Adjudicating Authority before the 
commencement of the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019, such 
application shall be modified to comply with the requirements of the first or second provisos 
as the case may be within thirty days of the commencement of the said Ordinance, failing which 
the application shall be deemed to be withdrawn before its admission. 
 Explanation. - For the purposes of this sub-section, a default includes a default in respect of a 
financial debt owed not only to the applicant financial creditor but to any other financial 
creditor of the corporate debtor.  
(2) The financial creditor shall make an application under sub-section (1) in such form and 
manner and accompanied with such fee as may be prescribed. 
(3) The financial creditor shall, along with the application furnish – 
 (a) record of the default recorded with the information utility or such other recor d or evidence 
of default as may be specified; 
 (b )the name of the resolution professional proposed to act as an interim resolution 
professional; and  
(c) any other information as may be specified by the Board.  
(4) The Adjudicating Authority shall, within fourteen days of the receipt of the application 
under sub-section (2), ascertain the existence of a default from the records of an information 
utility or on the basis of other evidence furnished by the financial creditor under sub -section 
(3):  
Provided that if the Adjudicating Authority has not ascertained the existence of default and 
passed an order under sub-section (5) within such time, it shall record its reasons in writing 
for the same. 
 (5) Where the Adjudicating Authority is satisfied that –  
(a) a default has occurred and the application under sub-section (2) is complete, and there is 
no disciplinary proceedings pending against the proposed resolution professional, it may, by 
order, admit such application; or  
(b) default has not occurred or the application under sub-section (2) is incomplete or any 
disciplinary proceeding is pending against the proposed resolution professional, it may, by 
order, reject such application: 
 Provided that the Adjudicating Authority shall, before rejecting the application under clause 
(b) of sub-section (5), give a notice to the applicant to rectify the defect in his application within 
seven days of receipt of such notice from the Adjudicating Authority.  
(6) The corporate insolvency resolution process shall commence fro m the date of admission 
of the application under sub-section (5).  
 
 



(7) The Adjudicating Authority shall communicate- 
 (a) the order under clause (a) of sub-section (5) to the financial creditor and the corporate 
debtor;  
(b) the order under clause (b) of sub-section (5) to the financial creditor, within seven days of 
admission or rejection of such application, as the case may be. 
 
Persons not entitled to make application [Section 11] 
 
The following persons shall not be entitled to make an application to initiate corporate 
insolvency resolution process under this Chapter, namely: - 
 
 (a) a corporate debtor undergoing a corporate insolvency resolution process; or  
 (b) a corporate debtor having completed corporate insolvency resolution process twelve 
months preceding the date of making of the application; or 
 (c) a corporate debtor or a financial creditor who has violated any of the terms of resolution 
plan which was approved twelve months before the date of making of an application under 
this Chapter; or  
(d) a corporate debtor in respect of whom a liquidation order has been made.  
Explanation I. - For the purposes of this section, a corporate debtor includes a corporate 
applicant in respect of such corporate debtor.  
 Explanation II.- For the purposes of this section, it is hereby clarified that nothing in this 
section shall prevent a corporate debtor referred to in clauses (a) to (d) from initiating 
corporate insolvency resolution process against another corporate debtor. 
 
Time-limit for completion of insolvency resolution process [Section 12] 
 
 (1) Subject to sub-section (2), the corporate insolvency resolution process shall be completed 
within a period of one hundred and eighty days from the date of admission of the application 
to initiate such process. 
 (2) The resolution professional shall file an application to the Adjudicating Authority to extend 
the period of the corporate insolvency resolution process beyond one hundred and eighty 
days, if instructed to do so by a resolution passed at a meeting of the committe e of creditors by 
a vote of sixty-six per cent. of the voting shares.  
(3) On receipt of an application under sub-section (2), if the Adjudicating Authority is satisfied 
that the subject matter of the case is such that corporate insolvency resolution proce ss cannot 
be completed within one hundred and eighty days, it may by order extend the duration of such 
process beyond one hundred and eighty days by such further period as it thinks fit, but not 
exceeding ninety days:  
Provided that any extension of the period of corporate insolvency resolution process under 
this section shall not be granted more than once:  
Provided further that the corporate insolvency resolution process shall mandatorily be 
completed within a period of three hundred and thirty days from the insolvency 
commencement date, including any extension of the period of corporate insolvency resolution 
process granted under this section and the time taken in legal proceedings in relation to such 
resolution process of the corporate debtor: 
 Provided also that where the insolvency resolution process of a corporate debtor is pending 
and has not been completed within the period referred to in the second proviso, such 
resolution process shall be completed within a period of ninety days from the date of 
commencement of the Insolvency and Bankruptcy Code (Amendment) Act, 2019. 
 



 
Moratorium [Section 14] 
 
(1) Subject to provisions of sub-sections (2) and (3), on the insolvency commencement date, 
the Adjudicating Authority shall by order declare moratorium for pro hibiting all of the 
following, namely: - 
 (a) the institution of suits or continuation of pending suits or proceedings against the 
corporate debtor including execution of any judgement, decree or order in any court of law, 
tribunal, arbitration panel or other authority;  
(b) transferring, encumbering, alienating or disposing off by the corporate debtor any of its 
assets or any legal right or beneficial interest therein;  
(c) any action to foreclose, recover or enforce any security interest created by the co rporate 
debtor in respect of its property including any action under the Securitisation and 
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002;  
(d)the recovery of any property by an owner or lessor where such property is occupied by or 
in the possession of the corporate debtor.  
Explanation.-For the purposes of this sub-section, it is hereby clarified that notwithstanding 
anything contained in any other law for the time being in force, a licence, permit, registration, 
quota, concession, clearance or a similar grant or right given by the Central Government, State 
Government, local authority, sectoral regulator or any other authority constituted under any 
other law for the time being in force, shall not be suspended or terminated on the grounds of 
insolvency, subject to the condition that there is no default in payment of current dues arising 
for the use or continuation of the license or a similar grant or right during moratorium period.  
(2) The supply of essential goods or services to the corporate debtor as may be specified shall 
not be terminated or suspended or interrupted during moratorium period.  
(2A) Where the interim resolution professional or resolution professional, as the case may be, 
considers the supply of goods or services critical to protect and preserve the value of the 
corporate debtor and manage the operations of such corporate debtor as a going concern, then 
the supply of such goods or services shall not be terminated, suspended or interrupted during 
the period of moratorium, except where such corporate debtor has not paid dues arising from 
such supply during the moratorium period or in such circumstances as may be specified.  
 (3) The provisions of sub-section (1) shall not apply to —  
(a) such transactions, agreements or other arrangement as may be notified by the Central 
Government in consultation with any financial sector regulator or any other authority;  
 (b) a surety in a contract of guarantee to a corporate debtor. 
(4) The order of moratorium shall have effect from the date of such order till the completion 
of the corporate insolvency resolution process: Provided that where at any time during the 
corporate insolvency resolution process period, if the Adjudicating Authority approves the 
resolution plan under sub-section (1) of section 31 or passes an order for liquidation of 
corporate debtor under section 33, the moratorium shall cease to have effect from the date of 
such approval or liquidation order, as the case may be. 
 
Appointment and tenure of interim resolution professional [Section 16] 
 (1) The Adjudicating Authority shall appoint an interim resolution professional on the 
insolvency commencement date. 
 (2) Where the application for corporate insolvency resolution process is made by a financial 
creditor or the corporate debtor, as the case may be, the resolution professional, as proposed 
respectively in the application under section 7 or section 10, shall be appointed as the interim 
resolution professional, if no disciplinary proceedings are pending against him.  
 



(3) Where the application for corporate insolvency resolution process is made by an 
operational creditor and-  
(a) no proposal for an interim resolution professional is made, the Adjudicating Authority shall 
make a reference to the Board for the recommendation of an insolvency professional who may 
act as an interim resolution professional;  
(b) a proposal for an interim resolution professional is made under sub -section (4) of section 
9, the resolution professional as proposed, shall be appointed as the interim resolution 
professional, if no disciplinary proceedings are pending against him. 
 (4) The Board shall, within ten days of the receipt of a reference from the Adjudicating 
Authority under sub-section (3), recommend the name of an insolvency professional to the 
Adjudicating Authority against whom no disciplinary proceedings are pending.  
(5) The term of the interim resolution professional shall continue till the date of appointment 
of the resolution professional under section 22. 
 
Committee of Creditors [Section 21] 
 
(1) The interim resolution professional shall after collation of all claims received against the 
corporate debtor and determination of the financial position of the corporate debtor, 
constitute a committee of creditors.  
(2) The committee of creditors shall comprise all financial creditors of the corporate debtor:  
Provided that a financial creditor or the authorised representative of the financial creditor 
referred to in sub-section (6) or sub-section (6A) or sub-section (5) of section 24, if it is a 
related party of the corporate debtor, shall not have any right of representation, participation 
or voting in a meeting of the committee of creditors:  
Provided further that the first proviso shall not apply to a financial creditor, regulated by a 
financial sector regulator, if it is a related party of the corporate debtor solely on account of 
conversion or substitution of debt into equity shares or instruments convertible into equity 
shares or completion of such transactions as may be prescribed, prior to the insolvency 
commencement date. 
(3) Subject to sub-sections (6) and (6A), where the corporate debtor owes financial debts to 
two or more financial creditors as part of a consortium or agreement, each such financial 
creditor shall be part of the committee of creditors and their voting share shall be determined 
on the basis of the financial debts owed to them.  
4) Where any person is a financial creditor as well as an operational creditor, - 
 (a) such person shall be a financial creditor to the extent of the financial debt owed by the 
corporate debtor, and shall be included in the committee of creditors, with voting share 
proportionate to the extent of financial debts owed to such creditor;  
(b) such person shall be considered to be an operational creditor to the extent of the 
operational debt owed by the corporate debtor to such creditor.  
(5) Where an operational creditor has assigned or legally transferred any operational debt to 
a financial creditor, the assignee or transferee shall be considered as an operational creditor 
to the extent of such assignment or legal transfer.  
(6) Where the terms of the financial debt extended as part of a consortium arrangement or 
syndicated facility   provide for a single trustee or agent to act for all financial creditors, each 
financial creditor may-  
(a) authorise the trustee or agent to act on his behalf in the committee of creditors to the extent 
of his voting share; 
 (b) represent himself in the committee of creditors to the extent of his voting share;  
 
 



 
(c) appoint an insolvency professional (other than the resolution professional) at his own cost 
to represent himself in the committee of creditors to the extent of his voting share; or  
(d) exercise his right to vote to the extent of his voting share with o ne or more financial 
creditors jointly or severally.  
(6A) Where a financial debt—  
(a) is in the form of securities or deposits and the terms of the financial debt provide for 
appointment of a trustee or agent to act as authorised representative for all the financial 
creditors, such trustee or agent shall act on behalf of such financial creditors;  
(b) is owed to a class of creditors exceeding the number as may be specified, other than the 
creditors covered under clause (a) or sub-section (6), the interim resolution professional shall 
make an application to the Adjudicating Authority along with the list of all financial creditors, 
containing the name of an insolvency professional, other than the interim resolution 
professional, to act as their authorised representative who shall be appointed by the 
Adjudicating Authority prior to the first meeting of the committee of creditors;  
(c) is represented by a guardian, executor or administrator, such person shall act as authorised 
representative on behalf of such financial creditors, and such authorised representative under 
clause (a) or clause (b) or clause (c) shall attend the meetings of the committee of creditors, 
and vote on behalf of each financial creditor to the extent of his voting share.  
(6B) The remuneration payable to the authorised representative- 
(i) under clauses (a) and (c) of sub-section (6A), if any, shall be as per the terms of the financial 
debt or the relevant documentation; and  
(ii) under clause (b) of sub-section (6A) shall be as specified which shall be form part of the 
insolvency resolution process costs. 
 (7) The Board may specify the manner of voting and the determining of the voting share in 
respect of financial debts covered under sub-sections (6) and (6A).  
(8)Save as otherwise provided in this Code, all decisions of the committee of creditors shall be 
taken by a vote of not less than fifty-one per cent. of voting share of the financial creditors: 
Provided that where a corporate debtor does not have any financial creditors, the committee  
of creditors shall be constituted and shall comprise of such persons to exercise such functions 
in such manner as may be specified. 
(9) The committee of creditors shall have the right to require the resolution professional to 
furnish any financial information in relation to the corporate debtor at any time during the 
corporate insolvency resolution process.  
(10) The resolution professional shall make available any financial information so required by 
the committee of creditors under sub-section (9) within a period of seven days of such 
requisition. 
 
Resolution professional to conduct corporate insolvency resolution process [Section 
23] 
 
(1) Subject to section 27, the resolution professional shall conduct the entire corporate 
insolvency resolution process and manage the operations of the corporate debtor during the 
corporate insolvency resolution process period:  
Provided that the resolution professional shall continue to manage the operations of the 
corporate debtor after the expiry of the corporate insolvency resolution process period, until 
an order approving the resolution plan under sub-section (1) of section 31 or appointing a 
liquidator under section 34 is passed by the Adjudicating Authority. 
 
 



 (2) The resolution professional shall exercise powers and perform duties as are vested or 
conferred on the interim resolution professional under this Chapter.  
(3) In case of any appointment of a resolution professional under sub -sections (4) of section 
22, the interim resolution professional shall provide all the information, documents and 
records pertaining to the corporate debtor in his possession and knowledge to the resolution 
professional. 
 
Rights and duties of authorised representative of financial creditors [Section 25A] 
 
 (1) The authorised representative under sub-section (6) or sub-section (6A) of section 21 or 
sub-section (5) of section 24 shall have the right to participate and vote in meetings of the 
committee of creditors on behalf of the financial creditor he represents in accordance with the 
prior voting instructions of such creditors obtained through physical or electronic means.  
(2) It shall be the duty of the authorised representative to circulate the agenda and minutes of 
the meeting of the committee of creditors to the financial creditor he represents.  
(3) The authorised representative shall not act against the interest of the financial creditor he 
represents and shall always act in accordance with their prior instructions: Provided that if the 
authorised representative represents several financial creditors, then he shall cast his vote in 
respect of each financial creditor in accordance with instructions received from each financial 
creditor, to the extent of his voting share: Provided further that if any financial creditor does 
not give prior instructions through physical or electronic means, the authorised representative 
shall abstain from voting on behalf of such creditor.  
(3A) notwithstanding anything to the contrary contained in sub-section (3), the authorised 
representative under sub-section (6A) of section 21 shall cast his vote on behalf of all the 
financial creditors he represents in accordance with the decision taken by a vote of more than 
fifty per cent. of the voting share of the financial creditors he represents, who have cast their 
vote:  
Provided that for a vote to be cast in respect of an application under section 12A, the 
authorised representative shall cast his vote in accordance with the provisions of sub -section 
(3). 
 (4) The authorised representative shall file with the committee of creditors any instructions 
received by way of physical or electronic means, from the financial creditor he represents, for 
voting in accordance therewith, to ensure that the appropriate voting instructions of the 
financial creditor he represents is correctly recorded by the interim resolution professional or 
resolution professional, as the case may be. 
Explanation.- For the purposes of this section, the “electronic means” shall be such as may be 
specified. 
 
Persons not eligible to be resolution applicant [Section 29A] 
 
 A person shall not be eligible to submit a resolution plan, if such person, or any other person 
acting jointly or in concert with such person— 
 
 (a) is an undischarged insolvent;  
 
(b) is a wilful defaulter in accordance with the guidelines of the Reserve Bank of India issued 
under the Banking Regulation Act, 1949;  
 
 
 



(c) at the time of submission of the resolution plan has an account, or an account of a corporate 
debtor under the management or control of such person or of whom such person is a  promoter,  
classified as non-performing asset in accordance with the guidelines of the Reserve Bank of 
India issued under the Banking Regulation Act, 1949 or the guidelines of a financial sector 
regulator issued under any other law for the time being in fo rce, and at least a period of one 
year has lapsed from the date of such classification till the date of commencement of the 
corporate insolvency resolution process of the corporate debtor: 
 
 Provided that the person shall be eligible to submit a resolution plan if such person makes 
payment of all overdue amounts with interest thereon and charges relating to nonperforming 
asset accounts before submission of resolution plan:  
Provided further that nothing in this clause shall apply to a resolution applicant whe re such 
applicant is a financial entity and is not a related party to the corporate debtor.  
Explanation I.- For the purposes of this proviso, the expression "related party" shall not include 
a financial entity, regulated by a financial sector regulator, if it is a financial creditor of the 
corporate debtor and is a related party of the corporate debtor solely on account of conversion 
or substitution of debt into equity shares or instruments convertible into equity shares or 
completion of such transactions as may be prescribed], prior to the insolvency commencement 
date.  
Explanation II.— For the purposes of this clause, where a resolution applicant has an account, 
or an account of a corporate debtor under the management or control of such person or of 
whom such person is a promoter, classified as non-performing asset and such account was 
acquired pursuant to a prior resolution plan approved under this Code, then, the provisions of 
this clause shall not apply to such resolution applicant for a period of three  years from the date 
of approval of such resolution plan by the Adjudicating Authority under this Code;  
 (d) has been convicted for any offence punishable with imprisonment –  
(i) for two years or more under any Act specified under the Twelfth Schedule; or   
(ii) for seven years or more under any law for the time being in force:  
Provided that this clause shall not apply to a person after the expiry of a period of two years 
from the date of his release from imprisonment: 
 Provided further that this clause shall not apply in relation to a connected person referred to 
in clause(iii) of Explanation I;  
(e) is disqualified to act as a director under the Companies Act, 2013:  
Provided that this clause shall not apply in relation to a connected person referred to in clause 
(iii) of Explanation I; 
 (f) is prohibited by the Securities and Exchange Board of India from trading in securities or 
accessing the securities markets;  
(g) has been a promoter or in the management or control of a corporate debtor in which a 
preferential transaction, undervalued transaction, extortionate credit transaction or 
fraudulent transaction has taken place and in respect of which an order has been made by the 
Adjudicating Authority under this Code:  
Provided that this clause shall not apply if a preferential transaction, undervalued transaction, 
extortionate credit transaction or fraudulent transaction has taken place prior to the 
acquisition of the corporate debtor by the resolution applicant pursuant to a resolution plan 
approved under this Code or pursuant to a scheme or plan approved by a financial sector 
regulator or a court, and such resolution applicant has not otherwise contributed to the 
preferential transaction, undervalued transaction, extortionate credit transaction or 
fraudulent transaction; 
 
 



 (h) has executed a guarantee in favour of a creditor in respect of a corporate debtor against 
which an application for insolvency resolution made by such creditor has been admitted under 
this Code 5 and such guarantee has been invoked by the creditor and remains unpaid in full or 
part; 
(i) is subject to any disability, corresponding to clauses (a) to (h), under any law in a 
jurisdiction outside India; or (j) has a connected person not eligible under clauses (a) to (i).  
Explanation [I]. — For the purposes of this clause, the expression "connected person" means—  
(i) any person who is the promoter or in the management or control of the resolution 
applicant; or  
(ii) any person who shall be the promoter or in management or control of the busines s of the 
corporate debtor during the implementation of the resolution plan; or  
 (iii) the holding company, subsidiary company, associate company or related party of a person 
referred to in clauses (i) and (ii):  
Provided that nothing in clause (iii) of Explanation I shall apply to a resolution applicant where 
such applicant is a financial entity and is not a related party of the corporate debtor:  
Provided further that the expression "related party" shall not include a financial entity, 
regulated by a financial sector regulator, if it is a financial creditor of the corporate debtor and 
is a related party of the corporate debtor solely on account of conversion or substitution of 
debt into equity shares or instruments convertible into equity shares 4 [or completion of such 
transactions as may be prescribed], prior to the insolvency commencement date;  
Explanation II—For the purposes of this section, "financial entity" shall mean the following 
entities which meet such criteria or conditions as the Central Government may, in consultation 
with the financial sector regulator, notify in this behalf, namely:— 
 (a) a scheduled bank;  
(b) any entity regulated by a foreign central bank or a securities market regulator or other 
financial sector regulator of a jurisdiction outside India which jurisdiction is compliant with 
the Financial Action Task Force Standards and is a signatory to the International Organisation 
of Securities Commissions Multilateral Memorandum of Understanding; 
 (c) any investment vehicle, registered foreign institutional investor, registered foreign 
portfolio investor or a foreign venture capital investor, where the terms shall have the meaning 
assigned to them in regulation 2 of the Foreign Exchange Management (Transfer or Issue of 
Security by a Person Resident Outside India) Regulations, 2017 made under the Foreign 
Exchange Management Act, 1999 (42 of 1999);  
(d) an asset reconstruction company register with the Reserve Bank of India under section 3 
of the Securitisation and Reconstruction of Financial Assets and Enforcement of Security 
Interest Act, 2002  
(e) an Alternate Investment Fund registered with Securities and Exchange Board of India;  
(f) such categories of persons as may be notified by the Central Government.  
 
Submission of resolution plan [Section 30] 
 
 (1) A resolution applicant may submit a resolution plan along with an affidavit stating that he 
is eligible under section 29A to the resolution professional prepared on the basis of the 
information memorandum.  
(2) The resolution professional shall examine each resolution plan received by him to confirm 
that each resolution plan –  
(a) provides for the payment of insolvency resolution process costs in a manner specified by 
the Board in priority to the payment of other debts of the corporate debtor;  
 
 



(b) provides for the payment of debts of operational creditors in such manner as may be 
specified by the Board which shall not be less than-  
(i) the amount to be paid to such creditors in the event of a liquidation of the corporate debtor 
under section 53; or  
(ii) the amount that would have been paid to such creditors, if the amount to be distributed 
under the resolution plan had been distributed in accordance with the order of priority in sub-
section (1) of section 53,  
whichever is higher, and provides for the payment of debts of financial creditors, who do not 
vote in favour of the resolution plan, in such manner as may be specified by the Board, which 
shall not be less than the amount to be paid to such creditors in accordance with sub -section 
(1) of section 53 in the event of a liquidation of the corporate debtor.  
Explanation 1. — For removal of doubts, it is hereby clarified that a distribution in accordance 
with the provisions of this clause shall be fair and equitable to such creditors.  
Explanation 2. — For the purpose of this clause, it is hereby declared that on and from the date 
of commencement of the Insolvency and Bankruptcy Code (Amendment) Act, 2019, the 
provisions of this clause shall also apply to the corporate insolvency resolution pr ocess of a 
corporate debtor-  
(i) where a resolution plan has not been approved or rejected by the Adjudicating Authority;  
(ii) where an appeal has been preferred under section 61 or section 62 or such an appeal is not 
time barred under any provision of law for the time being in force; or 
 (iii) where a legal proceeding has been initiated in any court against the decision of the 
Adjudicating Authority in respect of a resolution plan; 
 (c) provides for the management of the affairs of the Corporate debtor a fter approval of the 
resolution plan;  
(d) The implementation and supervision of the resolution plan;  
(e) does not contravene any of the provisions of the law for the time being in force (f) confirms 
to such other requirements as may be specified by the Board.  
Explanation. — For the purposes of clause (e), if any approval of shareholders is required 
under the Companies Act, 2013 or any other law for the time being in force for the 
implementation of actions under the resolution plan, such approval shall be  deemed to have 
been given and it shall not be a contravention of that Act or law. 
 (3) The resolution professional shall present to the committee of creditors for its approval 
such resolution plans which confirm the conditions referred to in sub -section (2).  
(4) The committee of creditors may approve a resolution plan by a vote of not less than sixty -
six per cent. of voting share of the financial creditors, after considering its feasibility and 
viability, the manner of distribution proposed, which may take into account the order of 
priority amongst creditors as laid down in sub-section (1) of section 53, including the priority 
and value of the security interest of a secured creditor] and such other requirements as may 
be specified by the Board: 
 Provided that the committee of creditors shall not approve a resolution plan, submitted before 
the commencement of the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2017, 
where the resolution applicant is ineligible under section 29A and may require the reso lution 
professional to invite a fresh resolution plan where no other resolution plan is available with 
it: 
 Provided further that where the resolution applicant referred to in the first proviso is 
ineligible under clause (c) of section 29A, the resolution applicant shall be allowed by the 
committee of creditors such period, not exceeding thirty days, to make payment of overdue 
amounts in accordance with the proviso to clause (c) of section 29A: 
 
 



 Provided also that nothing in the second proviso shall be construed as extension of period for 
the purposes of the proviso to sub-section (3) of section 12, and the corporate insolvency 
resolution process shall be completed within the period specified in that subsection . 
Provided also that the eligibility criteria in section 29A as amended by the Insolvency and 
Bankruptcy Code (Amendment) Ordinance, 2018 shall apply to the resolution applicant who 
has not submitted resolution plan as on the date of commencement of the Insolvency and 
Bankruptcy Code (Amendment) Ordinance, 2018. 
(5) The resolution applicant may attend the meeting of the committee of creditors in which the 
resolution plan of the applicant is considered: Provided that the resolution applicant shall not 
have a right to vote at the meeting of the committee of creditors unless such resolution 
applicant is also a financial creditor.  
(6) The resolution professional shall submit the resolution plan as approved by the committee 
of creditors to the Adjudicating Authority. 
 
Approval of resolution plan [Section31] 
 
 (1) If the Adjudicating Authority is satisfied that the resolution plan as approved by the 
committee of creditors under sub-section (4) of section 30 meets the requirements as referred 
to in sub-section (2) of section 30, it shall by order approve the resolution plan which shall be 
binding on the corporate debtor and its employees, members, creditors, including the Central 
Government, any State Government or any local authority to whom a debt in respect of the 
payment of dues arising under any law for the time being in force, such as authorities to whom 
statutory dues are owed,  guarantors and other stakeholders involved in the resolution plan.  
Provided that the Adjudicating Authority shall, before passing an order for approval of 
resolution plan under this sub-section, satisfy that the resolution plan has provisions for its 
effective implementation. 
 (2) Where the Adjudicating Authority is satisfied that the resolution plan does not confirm to 
the requirements referred to in sub-section (1), it may, by an order, reject the resolution plan.  
(3) After the order of approval under sub-section (1), - 
(a) the moratorium order passed by the Adjudicating Authority under section 14 shall cease to 
have effect; and  
(b) the resolution professional shall forward all records relating to the conduct of the 
corporate insolvency resolution process and the resolution plan to the Board to be recorded 
on its database.  
(4) The resolution applicant shall, pursuant to the resolution plan approved under sub-section 
(1), obtain the necessary approval required under any law for the time being in force within a 
period of one year from the date of approval of the resolution plan by the Adjudicating 
Authority under sub-section (1) or within such period as provided for in such law, whichever 
is later:  
Provided that where the resolution plan contains a provision for combination, as referred to 
in section 5 of the Competition Act, 2002, the resolution applicant shall obtain the approval of 
the Competition Commission of India under that Act prior to the approval of such resolution 
plan by the committee of creditors. 
 
Appeal [Section 32] 
 
Any appeal from an order approving the resolution plan shall be in the manner and on the 
grounds laid down in sub-section (3) of section 61.  
 
 



 
 
Liability for Prior Offence [Section 32A] 
 
(1) Notwithstanding anything to the contrary contained in this Code or any other law for the 
time being in force, the liability of a corporate debtor for an offence committed prior to the 
commencement of the corporate insolvency resolution process shall cease, and the corporate 
debtor shall not be prosecuted for such an offence from the date the resolution plan has been 
approved by the Adjudicating Authority under section 31, if the resolution plan results in the 
change in the management or control of the corporate debtor to a person who was not-  
(a) a promoter or in the management or control of the corporate debtor or a related party of 
such a person; or  
(b) a person with regard to whom the relevant investigating authority has, o n the basis of 
material in its possession, reason to believe that he had abetted or conspired for the 
commission of the offence, and has submitted or filed a report or a complaint to the relevant 
statutory authority or Court:  
Provided that if a prosecution had been instituted during the corporate insolvency resolution 
process against such corporate debtor, it shall stand discharged from the date of approval of 
the resolution plan subject to requirements of this sub-section having fulfilled:  
Provided further that every person who was a “designated partner” as defined in clause (j) of 
section 2 of the Limited Liability Partnership Act, 2008 or an “officer who is in default”, as 
defined in clause (60) of section 2 of the Companies Act, 2013, or was in any manner in-charge 
of, or responsible to the corporate debtor for the conduct of its business or associated with the 
corporate debtor in any manner and who was directly or indirectly involved in the commission 
of such offence as per the report submitted or complaint filed by the investigating authority, 
shall continue to be liable to be prosecuted and punished for such an offence committed by the 
corporate debtor notwithstanding that the corporate debtor’s liability has ceased under this 
sub-section.  
(2) No action shall be taken against the property of the corporate debtor in relation to an 
offence committed prior to the commencement of the corporate insolvency resolution process 
of the corporate debtor, where such property is covered under a resolution plan app roved by 
the Adjudicating Authority under section 31, which results in the change in control of the 
corporate debtor to a person, or sale of liquidation assets under the provisions of Chapter III 
of Part II of this Code to a person, who was not – 
 (i) a promoter or in the management or control of the corporate debtor or a related party of 
such a person; or  
(ii) a person with regard to whom the relevant investigating authority has, on the basis of 
material in its possession, reason to believe that he had abetted or conspired for the 
commission of the offence, and has submitted or filed a report or a complaint to the relevant 
statutory authority or Court.  
Explanation.- For the purposes of this sub-section, it is hereby clarified that,-  
(i) an action against the property of the corporate debtor in relation to an offence shall include 
the attachment, seizure, retention or confiscation of such property under such law as may be 
applicable to the corporate debtor;  
(ii) nothing in this sub-section shall be construed to bar an action against the property of any 
person, other than the corporate debtor or a person who has acquired such property through 
corporate insolvency resolution process or liquidation process under this Code and fulfils the 
requirements specified in this section, against whom such an action may be taken under such 
law as may be applicable. 
 



 
 (3) Subject to the provisions contained in sub-sections (1) and (2), and notwithstanding the 
immunity given in this section, the corporate debtor and any person, who may be required to 
provide assistance under such law as may be applicable to such corporate debtor or person, 
shall extend all assistance and co-operation to any authority investigating an offence 
committed prior to the commencement of the corporate insolvency resolution process. 
 
 Initiation of liquidation [Section 33] 
 
(1) Where the Adjudicating Authority, -  
(a) before the expiry of the insolvency resolution process period or the maximum period 
permitted for completion of the corporate insolvency resolution process under section 12 or 
the fast track corporate insolvency resolution process under section 56, as the case may be, 
does not receive a resolution plan under sub-section (6) of section 30; or  
(b) rejects the resolution plan under section 31 for the non-compliance of the requirements 
specified therein, it shall – 
 (i) pass an order requiring the corporate debtor to be liquidated in the manner as laid down 
in this Chapter;  
(ii) issue a public announcement stating that the corporate debtor is in liquidation; and  
(iii) require such order to be sent to the authority with which the corporate debtor is 
registered.  
(2) Where the resolution professional, at any time during the corporate insolvency resolution 
process but before confirmation of resolution plan, intimates the Adjudicating Authority of the 
decision of the committee of creditors approved by not less than sixty-six per cent. of the voting 
share to liquidate the corporate debtor, the Adjudicating Authority shall pass a liquidation 
order as referred to in sub-clauses (i), (ii) and (iii) of clause (b) of sub-section (1).  
Explanation. – For the purpose of this sub-section, it is hereby declared that the committee of 
creditors may take the decision to liquidate the corporate debtor, any time af ter its 
constitution under sub-section (1) of section 21 and before the confirmation of the resolution 
plan, including at any time before the preparation of the information memorandum. 
(3) Where the resolution plan approved by the Adjudicating Authority is  contravened by the 
concerned corporate debtor, any person other than the corporate debtor, whose interests are 
prejudicially affected by such contravention, may make an application to the Adjudicating 
Authority for a liquidation order as referred to in sub-clauses (i), (ii), (iii) of clause (b) sub-
section (1).  
(4) On receipt of an application under sub-section (3), if the Adjudicating Authority determines 
that the corporate debtor has contravened the provisions of the resolution plan, it shall pass a 
liquidation order as referred to in sub-clauses (i), (ii) and (iii) of clause (b) of sub-section (1).  
(5) Subject to section 52, when a liquidation order has been passed, no suit or other legal 
proceeding shall be instituted by or against the corporate debtor: 
 Provided that a suit or other legal proceeding may be instituted by the liquidator, on behalf of 
the corporate debtor, with the prior approval of the Adjudicating Authority,  
(6) the provisions of sub-section (5) shall not apply to legal proceedings in relation to such 
transactions as may be notified by the Central Government in consultation with any financial 
sector regulator. 
 (7) The order for liquidation under this section shall be deemed to be a notice of discharge to 
the officers, employees and workmen of the corporate debtor, except when the business of the 
corporate debtor is continued during the liquidation process by the liquidator. 
 
 



Power of Central Government to notify financial sector providers [Section 227] 
 
Notwithstanding anything to the contrary contained in this Code or any other law for the time 
being in force, the Central Government may, if it considers necessary, in consultation with the 
appropriate financial sector regulators, notify financial service providers or categories of 
financial service providers for the purpose of their insolvency and liquidation proceedings, 
which may be conducted under this Code, in such manner as may be prescribed.  
 
Explanation.- For the removal of doubts, it is hereby clarified that the insolvency and 
liquidation proceedings for financial service providers or categories of financial service 
providers may be conducted with such modifications and in such manner as may be 
prescribed. 

 

 

******* 
 

 


