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PROFESSIONAL PROGRAMME

CORPORATE RESTRUCTURING, INSOLVENCY,
LIQUIDATION & WINDING-UP

Before the enactment of the Insolvency and Bankruptcy Code, there was no single law in the country to deal with
insolvency and bankruptcy. There were multiple overlapping laws and adjudicating forums dealing with financial
failure and insolvency of companies and individuals in India. The framework for insolvency and bankruptcy was
inadequate, ineffective and resulted in undue delays in resolution. The legal and institutional framework did not
aid lenders in effective and timely recovery or restructuring of defaulted assets and causes undue strain on the
Indian credit system.

The objective of the Insolvency and Bankruptcy Code is to consolidate and amend the laws relating to
reorganization and insolvency resolution of corporate persons, partnership firms and individuals in a time bound
manner. An effective legal framework for timely resolution of insolvency and bankruptcy will not only encourage
entrepreneurship but will also improve Ease of Doing Business, and facilitate more investments leading to
higher economic growth and development.

The Insolvency and Bankruptcy Code, 2016 consolidates the existing framework by creating a single law
for insolvency and bankruptcy. The Code applies to companies, partnerships, limited liability partnerships,
individuals and any other body which the central government may specify.

Company Secretaryship being a professional course, the examination standards are set very high, with emphasis
on knowledge of concepts, applications, procedures and case laws, for which sole reliance on the contents of
this study material may not be enough. Besides, as per the Company Secretaries Regulations, 1982, students
are expected to be conversant with the amendments to the laws made upto six months preceding the date
of examination. The material may, therefore, be regarded as the basic material and must be read along with
the original Bare Acts, Rules, Regulations, Case Law, Student Company Secretary e-bulletin and Chartered
Secretary published by the Institute as well as recommended readings.

This Study Material is based on the provisions which are notified under Insolvency and Bankruptcy Code, 2016
and Companies Act, 2013. The amendments made up to June, 2020 have been incorporated in this study
material. However, it may so happen that some developments might have taken place during the printing of the
study material and its supply to the students. The students are therefore, advised to refer to the website of the
Institute for updation of the study material.

Although care has been taken in publishing this study material, yet the possibility of errors, omissions and/or
discrepancies cannot be ruled out. This publication is released with an understanding that the Institute shall not
be responsible for any errors, omissions and/or discrepancies or any action taken in that behalf.

Should there be any discrepancy, error or omission noted in the study material, the Institute shall be obliged if
the same are brought to its notice for issue of corrigendum in the Student Company Secretary e-bulletin. In the
event of any doubt, students may write to the Directorate of Academics at academics@icsi.edu.
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Part II: Insolvency, Liquidation & Winding-Up (50 Marks)

Objective

Part ll: To acquire knowledge of the legal, procedural and practical aspects of Insolvency and its resolution.
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SYLLABUS

Insolvency: Historical Background; Pillars of IBC, 2016 [IBBI, IPA, IP, AA, Information utility]; Key
Definitions and Concepts; Insolvency Initiation/Resolution under sections 7, 8 and 10.

Petition for Corporate Insolvency Resolution Process: Legal Provisions; Procedure, Documentation;
Appearance, Approval; Case Laws.

Role, Functions and Duties of IP/ IRP/ RP: Public announcement, Management of affairs and operations
of company as a going concern, Raising of Interim Finance, Preparation of Information Memorandum.

Resolution Strategies : Restructuring of Equity & Debt; Compromise & Arrangement; Acquisition,
Takeover & Change of Management; Sale of Assets; Valuation.

Convening and Conduct of Meetings of Committee of Creditors: Constitution of Committee of
Creditors; Procedural aspects for meeting of creditors.

Preparation & Approval of Resolution Plan: Contents of resolution plan; Submission of resolution
plan; Approval of resolution plan.

Individual/ Firm Insolvency: Application for insolvency resolution process; Report of resolution
professional; Repayment plan; Discharge Order.

Fresh Start Process: Person eligible to apply for fresh start; Application for fresh start order; Procedure
after receipt of application; Discharge order.

Debt Recovery & SARFAESI : Non-Performing Assets; Asset Reconstruction Company; Security
Interest (Enforcement) Rules, 2002;Evaluation of various options available to bank viz. SARFASEI,
DRT, Insolvency Proceedings; Application to the Tribunal/Appellate Tribunal.

Cross Border Insolvency: International Perspective and Global Developments; UNCITRAL Legislative
Guide on Insolvency Laws; US Bankruptcy Code, Chapter 11 reorganization; Enabling provisions for
cross border transactions under IBC.

Liquidation on or after failing of Resolution Plan: Initiation of Liquidation; Distribution of assets;
Dissolution of corporate debtor.

Voluntary Liquidation: Procedure for Voluntary Liquidation; Powers and duties of the Liquidator;
Completion of Liquidation.

Winding-up by Tribunal under the Companies Act, 2013: Procedure of Winding-up by Tribunal;
Powers and duties of the Company Liquidator; Fraudulent preferences.

Case Laws, Case Studies and Practical aspects.
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LESSON WISE SUMMARY
CORPORATE RESTRUCTURING, INSOLVENCY,

LIQUIDATION & WINDING-UP

PART II: INSOLVENCY, LIQUIDATION & WINDING-UP (50 MARKS)
Lesson 14: Insolvency

The words “Insolvency” and “Bankruptcy” are generally used interchangeably in common parlance but there is
a marked distinction between the two. Insolvency and bankruptcy are not synonymous. The term “insolvency”
denotes the state of one whose assets are insufficient to pay his debts; or his general inability to pay his debts.
The term “insolvency” is used in a restricted sense to express the inability of a party to pay his debts as they
become due in the ordinary course of business. The word “bankruptcy” is the condition of insolvency. It is a legal
status of a person or an entity who cannot repay debts to creditors. The bankruptcy process begins with filing
of a petition in a court or before an appropriate authority designated for this purpose. The debtor’s assets are
then evaluated and used to pay the creditors in accordance with law.

This study lesson has made an endeavour to focus on key aspects of insolvency, like, Pillars of IBC, 2016; Key
Definitions and Concepts; Insolvency Initiation / Resolution; Regulatory framework governing Insolvency in
various foreign countries etc.

Lesson 15: Petition for Corporate Insolvency Resolution Process

Part Il of the Insolvency and Bankruptcy Code, 2016 deals with the insolvency resolution and liquidation for
corporate persons. Part |l of the Insolvency and Bankruptcy Code, 2016 lays down the following two independent
stages:

(i) Corporate Insolvency Resolution Process [Sections 4 and 6 to 32] and
(i) Liquidation [Sections 33 to 54 and Section 59]

Chapter Il of Part Il deals with corporate insolvency resolution process while Chapter Ill together with Chapter
V of Part Il governs the liquidation process for corporate persons.

In corporate insolvency resolution process, the financial creditors assess the viability of debtor’s business and
the options for its revival and rehabilitation. If the corporate insolvency resolution process fails or the financial
creditors decide that the business of the debtor cannot be carried on in a profitable manner and it should be
wound up, the debtor’s business undergoes the liquidation process.

Since Corporate Insolvency Resolution Process holds paramount significance, this study lesson throws ample
light on the following key areas- Persons who may Initiate Corporate Insolvency Resolution Process; Financial
and Operational Creditor; Operational debt etc.

Lesson 16: Role, Functions and Duties of IP / IRP / RP

Insolvency professionals play a vital role in the insolvency and bankruptcy resolution process as envisaged
under IBC. This entire insolvency and bankruptcy process is managed by a regulated and licensed professional
namely the Insolvency Professional or an IP, appointed by the adjudicator. Insolvency professionals form a
crucial pillar upon which rests the effective, timely functioning as well as credibility of the entire edifice of the
insolvency and bankruptcy resolution process.



In view of the above, this study lesson has made an attempt to explore the critical facets, like, Definitions in the
Insolvency and Bankruptcy Code, 2016; Enrolment and Registration of Insolvency Professionals; Functions
and Obligations of Insolvency Professionals etc.

Lesson 17: Resolution Strategies

Corporate Restructuring has gained substantial steam in past one or two decades in the world of business.
Corporate Restructuring is an inorganic business strategy where one or more aspects of a business are
redesigned to improve commercial efficiency, manage competition effectively, drive faster pace of growth, ensure
effective utilization of resources, and fulfilment of stakeholders’ expectations. It serves different purposes for
different companies at different points of time and may take up various forms.

Restructuring typically occurs to address challenges or it can be driven by the necessity to make financial
adjustments to its assets and liabilities. Mergers, amalgamations, acquisitions, compromises, arrangement or
reconstruction are various forms of corporate restructuring exercises. The purpose of each of these restructuring
exercises may be different but each of these exercises attempts to bring in more efficiency in the system.

Corporate Restructuring process in Indiais governed by the Companies Act, 2013, the Companies (Compromises,
Arrangements and Amalgamations) Rules, 2016 and various other regulatory laws such as the Income Tax Act,
1961, the Competition Act, 2002, the Foreign Exchange Management Act, 1999, the Indian and State Stamp
Acts and Insolvency and Bankruptcy Code, 2016. Chapter XV of the Companies Act, 2013 (comprising sections
230 to 240 regulates compromises, arrangement and amalgamations.

In light of the soaring significance of corporate restructuring process, this study lesson focuses on key topics like,
Organisational Restructuring, Financial Restructuring, Debt restructuring, Formal Restructuring and Insolvency
Proceedings etc.

Lesson 18: Convening and Conduct of Meetings of Committee of Creditors

Section 21 and 24 of the Insolvency and Bankruptcy Code, 2016 make provisions relating to the committee
of creditors. Section 21 deals with the constitution of committee of creditors while section 24 prescribes the
modalities for the meeting of the committee of creditors.

Section 28 of the Code lists out certain actions that may be taken by the resolution professional only with the
prior approval of the committee of creditors by a vote of 66 per cent of the voting shares.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added a new section 25A to provide
for rights and duties of authorized representative of financial creditors.

Thus, in light of the soaring importance of the Committee of Creditors, this study lesson has laid emphasis on
various elements of the Committee of Creditors; Exclusion of Related Party; Authorized Representative etc.

Lesson 19: Preparation and Approval of Resolution Plan

With the onset of Insolvency and Bankruptcy Code, several new terminologies got coined, like, Resolution Plan,
Resolution Applicant, Prospective Resolution Applicants etc. In light of this, it is imperative to delve deep into
the concepts of Resolution Plan, Resolution Applicant etc. and various facets associated with them.

Since resolution holds a significant place in insolvency proceedings, in view of this, it is also equally essential
to know about the persons who are ineligible to be Resolution Applicant.

This study lesson encompasses the vital components of the Insolvency and Bankruptcy Code (Amendment)
Act, 2018, such as, an undischarged insolvent; wilful defaulter; related party etc.
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Lesson 20: Individual/Firm Insolvency

The Insolvency and Bankruptcy Code, 2016 outlines separate insolvency resolution processes for corporates
and individuals/partnership firms. Chapter Il of Part Il of the Code deals with insolvency resolution process
for corporates whereas Chapter Il of Part Ill provides for insolvency resolution process for individuals and
partnership firms.

The Insolvency and Bankruptcy Code, 2016 proposes two tribunals to adjudicate insolvency resolution cases.
In the case of insolvency of companies and Limited Liability Partnerships (LLPs), the adjudicating authority is
the National Company Law Tribunal (NCLT), while the cases involving individuals and partnership firms are
handled by the Debts Recovery Tribunals (DRTs). Appeals from NCLT orders lie to the National Company Law
Appellate Tribunal (NCLAT) and thereafter to the Supreme Court of India. For individuals and other persons, the
adjudicating authority is the DRT. Appeals from DRT orders lie to the Debt Recovery Appellate Tribunal (DRAT)
and thereafter to the Supreme Court.

In order to have an in-depth understanding on Individual / Firm Insolvency, this study lesson has laid emphasis
on various essential aspects, like, Application by Debtor to Initiate Insolvency Resolution Process; Application
by Creditor to Initiate Insolvency Resolution Process; Interim-moratorium etc.

Lesson 21: Fresh Start Process

Fresh Start is a process of discharge of the qualifying debts of the debtor if the assets and income of a debtor
are below a specified amount. Thus, debtors who have assets and income below specified level, and do not
own their home, are eligible for a Fresh Start. Hence, only the debtor can file for a Fresh Start.

The fresh start process has been conceptualized for persons who owe relatively less amount of money and
have little or no income or assets to repay their debts. The outcome of an application for fresh start is a
discharge from the qualifying debts and the debtor shall not be required to pay the amount comprising of the
qualifying debts for which a discharge order is made under section 92 of the Code.

In view of the above, this study lesson throws light on critical matters, like, Eligibility for Making an Application;
Application for Fresh Start Order; Appointment of Resolution Professional; Admission or Rejection of Application
by Adjudicating Authority etc.

Lesson 22: Debt Recovery & SARFAESI

The banks and financial institutions (Fls) were facing numerous problems in recovery of defaulted loans on
account of delays in disposal of recovery proceedings. The Government, therefore, enacted the Recovery of
Debts and Bankruptcy Act, 1993 and SARFAESI Act in 2002 for the purpose of expeditious recovery of Non-
Performing Assets (NPAs) of the banks and Fls.

In 2016, the Indian Parliament has passed the Enforcement of Security Interests and Recovery of Debt Laws
and Miscellaneous Provisions (Amendment) Act, 2016 to improve the efficacy of Indian debt recovery laws. The
amendment Act, 2016 introduces a number of changes to the Securitization and Reconstruction of Financial
Assets and Enforcement of Security Interests Act, 2002 (SARFAESI Act) and the Recovery of Debts Due to
Banks and Financial Institutions Act, 1993 (DRT Act).

Lesson 23: Cross Border Insolvency

The organisation of insolvency proceedings with an international element is not an easy or straightforward matter.
Solutions to the phenomenon of cross-border insolvency are reliant on a number of complex and interrelated
questions to which the courts and legislatures in different jurisdictions have provided varying answers.

Cross-border insolvency regulates the treatment of financially distressed debtors where such debtors have
assets or creditors in more than one country. Typically, cross border insolvency is more concerned with the
insolvency of companies which operate in more than one country rather than the bankruptcy of individuals.
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United Nations Commission on International Trade Law (UNCITRAL), with the general mandate to further the
progressive harmonization and unification of the law of international trade, has developed a Model Law which
is designed to assist States to equip their insolvency laws with a modern legal framework to more effectively
address cross-border insolvency proceedings concerning debtors experiencing severe financial distress or
insolvency.

Lesson 24: Liquidation on or after Failing of Resolution Plan

Sections 33 to 54 in Chapter Ill of Part Il of the Insolvency and Bankruptcy Code, 2016 lays down the law
relating to liquidation process for corporate persons.

An attempt is first made to resolve the insolvency of corporate debtor through corporate insolvency resolution
process laid down in Chapter Il of Part Il of the Code. The provisions relating to liquidation in Chapter Il of Part
Il of the Code comes into effect if the attempts to resolve corporate insolvency under Chapter Il of the Code fail.

A corporate debtor may witness liquidation under the following four scenarios:
1. Where the Adjudicating Authority does not receive a resolution plan
2. Where the Adjudicating Authority rejects the resolution plan

3.  Where, at any time before confirmation of resolution plan, the committee of creditors resolve to liquidate
corporate debtor

4. Where the corporate debtor violates the terms of the resolution plan

Likewise, various critical dimensions emerging out of the liquidation on or after failing of RP have been captured
in this study lesson. For instance, Bar to filing of suits and legal proceedings; Appointment of Liquidator and Fee
to be Paid; Powers of Liquidator to Access Information.

Lesson 25: Voluntary Liquidation

Section 59 in Chapter V of Part Il of the Insolvency and Bankruptcy Code, 2016 provides for the initiation of
voluntary liquidation proceedings by a corporate debtor which has not defaulted on any debt due to any person.

Itis important to note that one may initiate voluntary liquidation proceedings, i.e. a corporate person who intends
to liquidate itself voluntarily and has not committed any default may initiate voluntary liquidation proceedings
under the provisions of Chapter V of Part Il of the Code.

In view of the above interesting fact, this study lesson made an endeavour to explore various important angles,
like, Procedural requirements; Conditions for voluntary liquidation proceedings of corporate person registered
as company; Requirement of notification etc.

Lesson 26: Winding-up by Tribunal under the Companies Act, 2013

Winding-up of a company is a process of putting an end to the life of a company. It is a proceeding by means of
which a company is dissolved and in the course of such dissolution its assets are collected, its debts are paid
off out of the assets of the company or from contributions by its members, if necessary. If any surplus is left, it
is distributed among the members in accordance with their rights.

Winding-up is the process by which management of a company’s affairs is taken out of its directors’ hands, its
assets are realized by a liquidator and its debts are realized and liabilities are discharged out of proceeds of
realization and any surplus of assets remaining is returned to its members or shareholders. At the end of the
winding up the company will have no assets or liabilities and it will, therefore, be simply a formal step for it to be
dissolved, that is, for its legal personality as a corporation to be brought to an end.
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LEARNING OBJECTIVES

The words “Insolvency” and “Bankruptcy” are
generally used interchangeably in common
parlance but there is a marked distinction between
the two. Insolvency and bankruptcy are not
synonymous. The term insolvency is used for
individuals as well as organisations/ corporates. If
insolvency is not resolved, it leads to bankruptcy
in case of individuals and liquidation in case of
corporates.

The Insolvency and Bankruptcy Code, 2016 is a
consolidated legislation providing for insolvency
resolution process of individuals, partnership firms,
Limited Liability Partnerships and Corporate. The
Code offers a uniform, comprehensive insolvency
legislation ~ encompassing all companies,
partnerships and individuals.

The Code facilitates time-bound process for
insolvency resolution and liquidation. It proposes
to repeal and amend a number of legislations. The
Code also introduces new regulator “Insolvency
and Bankruptcy Board of India” (The Board). The
adjudication process in relation to Corporates
and LLPs would be under National Company
Law Tribunal and in relation to individuals and
partnerships under Debt Recovery Tribunal.
This chapter also covers overall scheme of the
Code, salient features of the Code and important
definitions.

After reading this lesson, you will be able to
understand the historical background of insolvency
resolution in India and abroad, need for the Code
and various institutions established under the
Code.



2 PP-CRILW

INTRODUCTION

The word “bankruptcy” is widely believed to have originated from an Italian phrase “banca rotta’ — “banca”
means bench and “rotta” means broken. It is believed that the word “bankruptcy” originated from the trade that
was carried out on Ponte Vecchio, a medieval segmental arch bridge over the Arno River, in Florence, ltaly.
In medieval Italy, if a banker, who conducted his marketplace transactions on a bench, was unable to meet
business obligations and was in debt, his bench was broken in a symbolic show of failure and his inability to
continue. This act of “banca rotta” or “breaking the bench” is believed to have evolved into the modern concept
of bankruptcy.

Concept of Insolvency, Bankruptcy and Liquidation

The words “Insolvency” and “Bankruptcy” are generally used interchangeably in common parlance but there is
a marked distinction between the two. Insolvency and bankruptcy are not synonymous.

The term “insolvency” notes the state of one whose assets are insufficient to pay his debts; or his general
inability to pay his debts. The term “insolvency” is used in a restricted sense to express the inability of a party
to pay his debts as they become due in the ordinary course of business.

The word “bankruptcy” is the condition of insolvency. It is a legal status of a person or an entity who cannot
repay debts to creditors. The bankruptcy process begins with filing of a petition in a court or before an appropriate
authority designated for this purpose. The debtor’s assets are then evaluated and used to pay the creditors in
accordance with law.

Therefore, while insolvency is the inability of debtors to repay their debts, the bankruptcy, on the other hand, is
a formal declaration of insolvency in accordance with law of the land. Insolvency describes a situation where
the debtor is unable to meet his/her obligations and bankruptcy occurs when a court determines insolvency,
and gives legal orders for it to be resolved. Thus insolvency is a state and bankruptcy is the conclusion. In case
of insolvency, one cannot pay off the debts, whereas in the case of bankruptcy, a court order states as how an
insolvent person or business has to pay off their debts — by way of selling their assets or erasing the debt that
cannot be paid.

The term insolvency is used for individuals as well as organisations/corporates. If insolvency is not resolved, it
leads to bankruptcy in case of individuals and liquidation in case of corporates.

Section 79(4) of the Insolvency and Bankruptcy Code, 2016 defines the term “bankruptcy” as the state of
being bankrupt.

According to Section 79(3) of the Code, “bankrupt” means
(a) a debtor who has been adjudged as bankrupt by a bankruptcy order under section 126;

(b) each of the partners of a firm, where a bankruptcy order under section 126 has been made against a
firm; or

(c) any person adjudged as an undischarged insolvent.

Liquidation, on the other hand, in its general sense, means closure or winding up of an corporation or an
incorporated entity through legal process on account of its inability to meet its obligations or to pay its debts.
In order to clear the indebtedness, the assets are sold at the most reasonable rates by a competent liquidator
appointed in this regard.
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INSOLVENCY FRAMEWORK IN UK, USA AND INDIA

United Kingdom

In England, the Act of Parliament of 34 & 35 Henry VIII, c 4 is regarded as the first legislation on the subject.
Promulgated in 1542 under the reign of Henry VIII, it was a strict and creditor supportive legislation enacted
mainly for the benefit of creditors. This Act of 1542, was in fact akin to a criminal statute directed against
men who indulged in wasteful expenditures and then refused to pay off debts incurred during the course of
extravagance. The 1542 Act looked upon the debtors as offenders. There was no provision for the discharge of
debtors and even future earnings of the debtors were not exempt from execution for the debt.

The early bankruptcy laws of England were an instrument of debt-collection and aimed at seizing the debtor’s
assets against the strong protections to private property offered by the Common law, since medieval times.

In the beginning of the eighteenth century, these strict and creditor supportive medieval laws began to lose its
punitive nature. That is why a few authors maintain that the first real bankruptcy laws in England were 4 Anne,
c. 17 (1705), and 10 Anne, c. 15 (1711) as unlike earlier statutes which looked upon debtors as offenders, the
highlighting feature of the Statutes of Anne was the discharge of the bankrupt who conformed to the provisions
of the law. While the additional rights given to the bankrupt under the 1705 Act were significant yet the Act was
passed for the sole benefit of the creditors. In contrast, the primary focus of modern insolvency laws is not
elimination of insolvent entities but on their rehabilitation and continuation of their business.

The Current Regulatory Framework in UK

The Insolvency Act, 1986 and the Insolvency Rules, 1986 regulate the insolvency framework is the United
Kingdom. The Insolvency Act, 1986 was enacted on the recommendation of the Cork Review Committee
Report on Insolvency Law and Practice (1982). Prior to the enactment of the Insolvency Act, 1986, the law
relating to insolvency in the UK was fragmented and was contained in the Bankruptcy Act, 1914, the Deeds of
Arrangement Act, 1914, the Companies Act, 1948 and parts of the County Courts Act, 1959. They Acts were
supplemented by the principles of common law and equity.
The Act of 1986 consolidated all
e enactments relating to company insolvency and winding up,

e enactments relating to the insolvency and bankruptcy of individuals, and

e all other enactments bearing on these two subject matters, including the functions and qualification
of insolvency practitioners, the public administration of insolvency, the penalisation and redress of
malpractice and wrongdoing, and the avoidance of certain transactions at an undervalue.

The Insolvency Act, 1986 deals with the insolvency of individuals and companies and is divided into the following
three groups.

e Group 1 deals with Company Insolvency
e Group 2 deals with Insolvency of Individuals and
e Group 3 deals with Miscellaneous Matters Bearing on both Company & Individual Insolvency

The Insolvency Act, 1986 introduced the following three new procedures in order to explore the possibility of
bringing a burdened company back to life as a viable entity. These measures in the UK Insolvency Act, 1986
represent an attempt to emulate the ‘rescue culture’, a characteristic of the corporate sector in the US.

1. ‘Company Voluntary Arrangements’ (CVAs) — It provides a way where a company in financial difficulty
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can come to a binding agreement with its creditors. It is a renegotiation by a company of the payments
due to all of its creditors, or other form of financial restructuring, and is subject to creditors meeting and
approval of 75% of the creditors present and voting.

2. ‘Administration’ — In this second option, an administrator is appointed by a court to suggest proposals
to deal with the company’s financial difficulties. This option offers companies a breathing space as
the creditors are restrained from taking any action during this period. It is designed to hold a business
together while plans are formed, either to put in place a financial restructuring plan to rescue the
company, or to sell the business and assets, to produce better results for the creditors, than a liquidation.

3. ‘Administrative Receivership’ — This third option permits the appointment of a receiver by certain
creditors (normally the holders of a floating charge).

United States of America

America being a colony of the United Kingdom, followed the English bankruptcy system and like the UK system,
American bankruptcy laws involved imprisonment until debts were paid or creditors agreed for the release of
the debtor. There was no uniform law in America as bankruptcy laws differed from State to State. Some of these
American states became infamous as debtor’s havens because of their unwillingness to enforce commercial
obligations.

The lack of uniformity in bankruptcy and debt enforcement laws adversely affected business and commerce
between the states. Article |, Section 8, Clause 4 of the United States Constitution as adopted in the year 1789,
made provision for the grant to Congress the power to establish uniform bankruptcy law throughout the United
States.

The Congress enacted temporary bankruptcy statutes in 1800, 1841 and 1867 to deal with economic recessions.
The Acts of 1800 and 1841 vested jurisdiction in the federal district courts. The district court judges were given
the power to appoint commissioners or assignees to take charge of and liquidate a debtor’s property. However,
these laws were temporary measures and were repealed as soon as economic conditions stabilized.

There was not a permanent bankruptcy law in the United States of America until 1898, when the National
Bankruptcy Act was enacted. This Act of 1898 was later amended in 1938 to provide for the rehabilitation of a
debtor as an alternative to liquidation of assets. The National Bankruptcy Act, 1898 governed bankruptcy in the
United States for 80 years until 1978, when after a thorough review of the then existing law and practice, the
Bankruptcy Reform Act, 1978 was enacted.

The Bankruptcy Reform Act, 1978 superseded the National Bankruptcy Act, 1898 and established bankruptcy
courts in each district and made provisions for the appointment of separate bankruptcy judges.

The Current Regulatory Framework in USA

“Bankruptcy Code”, a federal law, governs bankruptcy in the United States of America. It is a uniform federal
law that governs all bankruptcy cases in America. The Bankruptcy Code was enacted in 1978 by § 101 of the
Bankruptcy Reform Act, 1978 and is codified as title 11 of the United States Code. The procedural aspects of
the bankruptcy process are governed by the Federal Rules of Bankruptcy Procedure (Bankruptcy Rules).

Six basic types of bankruptcy cases are provided for under the Bankruptcy Code.

Chapter 7 titled “Liquidation”. In Chapter 7 Bankruptcy, a court-appointed trustee or administrator takes
possession of non-exempt assets, liquidates these assets and then uses the proceeds to pay creditors. He shall
be accountable for all the property received and has the right to investigate the financial affairs of the debtor. He
shall also file accounts of the administration of the estate with the United States Trustee and the Court.
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Chapter 9 titled “Adjustment of Debts of a Municipality”. Chapter 9 Bankruptcy proceedings provides for
reorganization which is available to municipalities. In Chapter 9 Bankruptcy proceedings a municipality (which
includes cities, towns, villages, counties, taxing districts, municipal utilities, and school districts) get protection
from creditors and a municipality can pay back debt through a confirmed payment plan.

Chapter 11 titled “Reorganization”. Unlike Chapter 7 where the business ceases operations and a trustee
sells all of its assets, under Chapter 11 the debtor remains in control of its business operations and repay
creditors concurrently through a court-approved reorganization plan. Generally, it is a debtor in possession
regime. Section 1106 of the Bankruptcy Code requires the trustee, where appointed, to file a plan “as soon as
practicable” or, alternatively, to file a report explaining why a plan will not be filed or to recommend that the case
be converted to another chapter or dismissed.

Chapter 12 was added to the Bankruptcy Code in 1986. It allows a family farmer or fisherman to continue to
operate the business while the plan is being carried out.

Chapter 13 enables individuals with regular income to develop a plan to repay all or part of their debts.

Chapter15 was added to the Bankruptcy Code in 2005. It provides mechanism for dealing with insolvency
cases involving debtors, claimants and other interested parties involving more than one country. Under Chapter
15 a representative of a corporate bankruptcy proceeding outside the country can get access to the United
States courts.

Historical developments of Insolvency Laws in India

The law of Insolvency in India owes its origin to English law. India being a colony of the United Kingdom, followed
the English insolvency system. In India, the earliest provisions relating to insolvency can be traced to sections
23 and 24 of the Government of India Act, 1800. These sections conferred insolvency jurisdiction on Supreme
Court at Fort Williams (Calcutta), Madras and Recorder’s Court at Bombay as the need for an insolvency law
was first felt in Presidency Towns of Calcutta, Bombay and Madras where the British majorly carried on their
trade. These Courts were empowered to make rules and grant relief to insolvent debtors.

Later insolvency courts were established in the Presidency-towns when Statute 9 (Geo. IV c. 73) was passed in
1828. This Act of 1828 marks the beginning of special insolvency legislation in India. The insolvency court had a
distinct existence although the court was presided over by a Judge of the Supreme Court. The Act of 1828 was
originally intended to remain in force for a period of four years but subsequent legislation extended its duration
up to 1848. The Provisions of the Indian Insolvency Act was passed in 1848 and remained in force until the
enactment of the Presidency Towns Insolvency Act, 1909. Later Provisional Insolvency Act was passed in 1920.

The Presidency Towns Insolvency Act, 1909 and Provisional Insolvency Act, 1920 were two major enactments
that dealt with personal insolvency but the two differ in respect of their territorial jurisdiction. While Presidency
Towns Insolvency Act, 1909 applied in Presidency towns of Calcutta, Bombay and Madras, the Provincial
Insolvency Act, 1920 applied to all provinces of India. These two Acts were applicable to individuals as well as
partnership firms.

Insolvency law usually has a two-fold purpose--(i) to give relief to the debtor from the harassment of creditors
whose claims he is unable to meet, and (ii) to provide a machinery by which creditors who are not secured in
the payment of their debts are to be satisfied.

The Insolvency and Bankruptcy Code, 2016 has repealed both the Presidency Towns Insolvency Act, 1909
and the Provisional Insolvency Act, 1920.
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Before the enactment of the Insolvency and Bankruptcy Code, 2016, the provisions relating to insolvency and
bankruptcy were fragmented and there was no single law to deal with insolvency and bankruptcy in India.
Before the enactment of the Insolvency and Bankruptcy Code, 2016 the following Acts dealt with insolvency
and Bankruptcy in India:

e The Presidency Towns Insolvency Act, 1909

e Provisional Insolvency Act, 1920

e Indian Partnership Act, 1932

e The Companies Act, 1956

e The Sick Industrial Companies (Special Provisions) Act, 1985 (SICA)

e The Recovery of Debts due to Banks and Financial Institutions Act, 1993 (RDDBFI Act)

e The Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002 (SARFAESI Act, 2002)

e The Companies Act, 2013

Under the Constitution of India ‘Bankruptcy & Insolvency’ is provided in Entry 9 of List Il (Concurrent List) in
the Seventh Schedule to the Constitution. Hence both the Centre and State Governments are authorised to
make laws on the subject.

Government committees on bankruptcy reforms

Various committees were constituted from time to time by the Government to review the existing bankruptcy
and insolvency laws in India. These committees analysed the laws and suggested reforms to bring the law in
tune with ever evolving circumstances. Following is a snapshot of various committees constituted along with
the outcome.

S.No | Year Committee/ Recommendations/Outcome
Commission

1 1964 Third Law Commission | Third Law Commission was established in 1961 under the
Chairmanship of Justice J L Kapur. It submitted 26th Law
Commission Report in 1964 proposing amendments to the
Provincial Insolvency Act, 1920.

2 1981 Tiwari Committee Following the recommendations of the Tiwari Committee, the
Government of India enacted the Sick Industrial Companies
(Special Provisions) Act, 1985, (SICA) in order to provide
for timely detection of sickness in industrial companies and
for expeditious determination of preventive and remedial
measures.

3 1991 Narasimham Committee | The government enacted Recovery of Debts Due to Banks and
I Financial Institutions (RDDBFI) Act, 1993

4 1998 Narasimham Committee | The committee’s recommendations led to the enactment of
Il the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security InterestAct (SARFAESI), 2002.
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5 1999 | Justice Eradi Committee | Recommended setting up of a National Company Law
Tribunal (NCLT) and proposed repeal of SICA.

6 2001 N L Mitra Committee Proposed a comprehensive bankruptcy code.

7 2005 J J Irani Committee The Committee proposed significant changes to make the
restructuring and liquidation process speedier, efficient and
effective and accordingly amendments were made to (RDDBFI)
Act, 1993 and (SARFAESI), 2002.

8 2008 Raghuram Rajan Proposed improvements to credit infrastructure
Committee
9 2013 Financial Sector Recommended changes in Indian Financial Sector.
Legislative Reforms
Commission
10 2014 Bankruptcy Law Reviewed the existing bankruptcy and insolvency framework
Reforms committee in the country and proposed the enactment of Insolvency and
(BLRC) Bankruptcy Code as a uniform and comprehensive legislation

on the subject.

Need for a New Law

Before the enactment of the Insolvency and Bankruptcy Code, there was no single law in the country to deal with
insolvency and bankruptcy. There were multiple overlapping laws and adjudicating forums dealing with financial
failure and insolvency of companies and individuals in India. The framework for insolvency and bankruptcy was
inadequate, ineffective and resulted in undue delays in resolution. The legal and institutional framework did not
aid lenders in effective and timely recovery or restructuring of defaulted assets and causes undue strain on the
Indian credit system.

Prior to the enactment of the Insolvency and Bankruptcy Code, the provisions relating to insolvency and
bankruptcy for companies were made in the Sick Industrial Companies (Special Provisions) Act, 1985, the
Recovery of Debt Due to Banks and Financial Institutions Act, 1993, the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002 and the Companies Act, 2013. These statutes
provided for creation of multiple fora such as Board of Industrial and Financial Reconstruction (BIFR), Debt
Recovery Tribunal (DRT) and their respective Appellate Tribunals. Liquidation of companies was handled by the
High Courts. Individual bankruptcy and insolvency was dealt with under the Presidency Towns Insolvency Act,
1909, and the Provincial Insolvency Act, 1920.

The liquidation of companies was handled under various laws and different authorities such as High Court, and
Debt Recovery Tribunal had overlapping jurisdiction which was adversely affecting the debt recovery process.

As per World Bank data in 2015, insolvency resolution in India took 4.3 years on an average, which was way
higher when compared to other countries such as United Kingdom (1 year) and United States of America (1.5
years). These delays were caused due to time taken to resolve cases in courts, and confusion due to a lack of
clarity about the current bankruptcy framework.

The objective of the Insolvency and Bankruptcy Code is to consolidate and amend the laws relating to
reorganization and insolvency resolution of corporate persons, partnership firms and individuals in a time bound
manner. An effective legal framework for timely resolution of insolvency and bankruptcy will not only encourage
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entrepreneurship but will also improve Ease of Doing Business, and facilitate more investments leading to
higher economic growth and development.

The Insolvency and Bankruptcy Code, 2016 — Introduction

The Insolvency and Bankruptcy Code Bill was drafted by a specially constituted “Bankruptcy Law Reforms
Committee” (BLRC) under the Ministry of Finance. The Insolvency and Bankruptcy Code was introduced in
the Lok Sabha on 21 December 2015 and was subsequently referred to a Joint Committee of Parliament. The
Committee submitted its recommendations and the modified Code was passed by Lok Sabha on 5 May 2016.
The Code was passed by Rajya Sabha on 11 May 2016 and it received the presidential assent on 28 May 2016.

The Insolvency and Bankruptcy Code, 2016 extends to the whole of India.

Section 1 of the Code provides that the Central Government may appoint different dates for different
provisions of this Code and any reference in any such provision to the commencement of this Code shall be
construed as a reference to the commencement of that provision.

The Insolvency and Bankruptcy Code, 2016 consolidates the existing framework by creating a single law
for insolvency and bankruptcy. The Code applies to companies, partnerships, limited liability partnerships,
individuals and any other body which the central government may specify.

Section 2 of the Insolvency and Bankruptcy Code, 2016 as amended vide the Insolvency and Bankruptcy
Code (Amendment) Act, 2018 provides that the provisions of the Code shall apply to —

(a) any company incorporated under the Companies Act, 2013 or under any previous company law,

(b) any other company governed by any special Act for the time being in force,

(c) any Limited Liability Partnership incorporated under the Limited Liability Partnership Act, 2008,

(d) such other body incorporated under any law for the time being in force, as the Central Government

may, by notification, specify in this behalf,
(e) personal guarantors to corporate debtors,
(f) partnership firms and proprietorship firms; and
(g9) individuals, other than persons referred to in clause (e)

in relation to their insolvency, liquidation, voluntary liquidation or bankruptcy, as the case may be.

The Insolvency and bankruptcy Code, 2016 is one of the biggest economic reforms which provides a uniform
and comprehensive insolvency legislation covering corporates, partnerships and individuals (other than
financial firms). The Code gives both the creditors and debtors the power to initiate proceeding. It has helped
India achieve a historic jump in the ease of doing business rankings by consolidating the law and providing
for resolution of insolvencies in a time-bound manner.

Key Objectives of the Insolvency and Bankruptcy Code, 2016
The objects clause of the Insolvency and Bankruptcy Code lays down the following key objectives:

1. To consolidate and amend the laws relating to reorganisation and insolvency resolution of corporate
persons, partnership firms and individuals

2. To provide for a time bound insolvency resolution mechanism
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To ensure maximisation of value of assets,
To promote entrepreneurship,

To increase availability of credit

o o ~

To balance the interests of all the stakeholders including alteration in the order of priority of payment of
Government dues and

7. To establish an Insolvency and Bankruptcy Board of India as a regulatory body

8. To provide procedure for connected and incidental matters.

HOW CODE IS ORGANISED

The Insolvency and Bankruptcy Code, 2016 consists of total 255 sections organised in five Parts. Part Il
deals with insolvency resolution and liquidation for corporate persons whereas Part Il lays down procedure
for insolvency resolution and bankruptcy for individuals and partnership firms. Part IV of the Code makes
provisions for regulation of Insolvency Professionals, Agencies and Information Utilities and Part V includes
provisions for miscellaneous matters. The Code also has eleven Schedules which amends various statutes.

Part | Preliminary (Sections 1 to 3)

Part Il Insolvency Resolution and Liquidation for Corporate Persons
e Chapter | Preliminary (Sections 4 to 5)
e Chapter Il Corporate Insolvency Resolution Process (Sections 6 to 32)
e Chapter Ill Liquidation Process (Sections 33 to 54)
e Chapter IV Fast Track Corporate Insolvency Resolution Process (Sections 55 to 58)
e Chapter V Voluntary Liquidation of Corporate Persons (Section 59)
e Chapter VI Adjudicating Authority for Corporate Persons (Sections 60 to 67)
e Chapter VII Offences and Penalties (Sections 68 to 77)

Part lll Insolvency Resolution and Bankruptcy for Individuals and Partnership Firms
e Chapter | Preliminary (Sections 78 to 79)
e Chapter Il Fresh Start Process (Sections 80 to 93)
e Chapter lll Insolvency Resolution Process (Sections 94 to 120)
e Chapter IV Bankruptcy Order for Individuals and Partnership Firms (Sections 121 to 148)
e Chapter V Administration and Distribution of the Estate of the Bankrupt (Sections 149 to 178)

e Chapter VI Adjudicating Authority for Individuals and Partnership Firms (Sections 179 to 187)

Part IV Regulation of Insolvency Professionals, Agencies and Information Utilities
e Chapter | The Insolvency and Bankruptcy Board of India (Sections 188 to 195)
e Chapter Il Powers and Functions of the Board (Sections 196 to 198)

e Chapter lll Insolvency Professional Agencies (Sections 199 to 205)
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Chapter IV Insolvency Professionals (Sections 206 to 208)
Chapter V Information Ultilities (Sections 209 to 216)

Chapter VI Inspection and Investigation (Sections 217 to 220)
Chapter VIl Finance, Accounts and Audit (Sections 221 to 223)

Part V Miscellaneous (Sections 224 to 255)

The First Schedule (see Section 245) amendment to the Indian Partnership Act, 1932
The Second Schedule (see Section 246) amendment to the Central Excise Act, 1944
The Third Schedule (see Section 247) amendment to the Income-tax Act, 1961
The Fourth Schedule (see Section 248) amendment to the Customs Act, 1962

The Fifth Schedule (see Section 249) amendment to the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993

The Sixth Schedule (see Section 250 ) amendment to the Finance Act, 1994

The Seventh Schedule (see Section 251) amendment to the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002

The Eighth Schedule (see Section 252) amendment to the Sick Industrial Companies (Special
Provisions) Repeal Act, 2003

The Ninth Schedule (see Section 253) amendment to the Payment and Settlement Systems Act, 2007
The Tenth Schedule (see Section 254) amendment to the Limited Liability Partnership Act, 2008

The Eleventh Schedule (see Section 255) amendments to the Companies Act, 2013

The Twelfth Schedule (see Section 29A(d)) Act for the pruposes of clause (d) of Section 29A.

Salient Features of the Insolvency and Bankruptcy Code, 2016

1.

The Insolvency and bankruptcy Code, 2016 offers a uniform, comprehensive insolvency legislation
covering all companies, partnerships and individuals. Financial service providers are not included in the
ambit of the Insolvency and Bankruptcy Code, 2016.

To ensure a formal and time bound insolvency resolution process, the Code creates a new institutional
framework consisting of the Insolvency and Bankruptcy Board of India (IBBI), Adjudicating Authorities
(AAs), Insolvency Professionals (IPs), Insolvency Professional Agencies (IPAs) and Information Ultilities
(IUs).

The Code provides for Insolvency Professionals (IPs), a class of regulated but private professionals
having minimum standards of professional and ethical conduct, to act as intermediary in the
insolvency resolution process. Insolvency Professional Agencies are designated to regulate Insolvency
Professionals. These agencies enrol Insolvency Professionals, provide pre-registration educational
course to its enrolled members and enforce a code of conduct for their functioning. They also issue
‘authorisation for assignment’ to the IPs enrolled with them. Following are the designated Insolvency
Professional Agencies (IPAs) established under the Code:

e The Indian Institute of Insolvency Professionals of ICAI,
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e ICSI Institute of Insolvency Professionals and

e Insolvency Professional Agency of Institute of Cost Accountants of India

To regulate the working of Insolvency Professional Agencies (IPAs), the Insolvency and Bankruptcy
Board of India (IBBI) has framed the following regulations in exercise of the powers conferred by the
Insolvency and Bankruptcy Code, 2016:

e The Insolvency and Bankruptcy Board of India (Model Bye-Laws and Governing Board of
Insolvency Professional Agencies) Regulations, 2016 and

e The Insolvency and Bankruptcy Board of India (Insolvency Professional Agencies)
Regulations, 2016.

The Insolvency Professionals control the assets of the debtor during the insolvency resolution process.
The insolvency professional verifies the claims of the creditors, constitutes a committee of creditors,
runs the debtor’s business as a going concern during the moratorium period and assists the creditors
in finalising the revival plan. . He also ensures that the debtor is in compliance with all laws applicable
to it during the revival process. In liquidation, the insolvency professional acts as a liquidator and
bankruptcy trustee. The Insolvency and Bankruptcy Board of India has framed the IBBI (Insolvency
Professional) Regulations, 2016 to regulate the working of Insolvency Professionals. These regulations
are amended from time to time by the Insolvency and Bankruptcy Board of India.

While the Insolvency professionals assist in the insolvency resolution proceedings envisaged in the
Code, the Information Utilities, on the other hand, collect, collate, authenticate and disseminate financial
information. The purpose of such collection, collation, authentication and dissemination financial
information of debtors in centralised electronic databases is to facilitation swift decision making in the
resolution proceedings. The Insolvency and Bankruptcy Board of India has framed the IBBI (Information
Utilities) Regulations, 2017. These regulations are amended from time to time by the Insolvency and
Bankruptcy Board of India.

The Code provides for the constitution of a new insolvency regulator i.e., the Insolvency and Bankruptcy
Board of India (IBBI). Its role includes overseeing the functioning of insolvency intermediaries i.e.,
insolvency professionals, insolvency professional agencies and information utilities as well as regulating
the insolvency process. The members of the Board include representatives from the central government
as well as the Reserve Bank of India. The Board is empowered to frame and implement regulations to
regulate the profession as well as processes envisaged in the Code. The Bankruptcy Board of India
has also been designated as the ‘Authority’ under the Companies (Registered Valuers and Valuation
Rules), 2017 for regulation and development of the profession of valuers in the country.

The Code proposes two tribunals to adjudicate insolvency resolution cases. In the case of insolvency
of companies and Limited Liability Partnerships (LLPs), the adjudication authority is the National
Company Law Tribunal (NCLT), while the cases involving individuals and partnership firms are handled
by the Debts Recovery Tribunals (DRTs). The insolvency proceeding will be initiated by NCLT or DRT,
as the case may be, after verification of the claims of the initiator. Appeals from NCLT orders lie to the
National Company Law Appellate Tribunal (NCLAT) and thereafter to the Supreme Court of India. For
individuals and other persons, the adjudicating authority is the DRT. Appeals from DRT orders lie to the
Debt Recovery Appellate Tribunal (DRAT) and thereafter to the Supreme Court.
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To ensure that the insolvency resolution is commercially viable, the Code separates the commercial
aspects from the judicial aspects and thus limits the role of adjudicating authorities to ensuring due
process rather than adjudicating on the merits of the insolvency resolution.

To initiate an insolvency process for corporate debtors, the default should be at least INR 1,00,00,000.
This limit was increased from INR 1,00,000 TO INR 1,00,00,000 vide MCA notification dated 24th
March, 2020.

In resolution process for corporate persons, the Code proposes two independent stages:

(i) Insolvency Resolution Process, during which the creditors assess the viability of debtor’s business
and the options for its rescue and revival.

(i) Liquidation, in case the insolvency resolution process fails or financial creditors decide to wind up
and distribute the assets of the debtor.

The Code envisages two distinct processes in case of Insolvency Resolution Process (IRP) for
Individuals/Unlimited Partnerships

(i) Automatic Fresh Start
(ii) Insolvency Resolution

The Code provides a Fresh Start Process for individuals under which they will be eligible for a debt
waiver of up to INR 35,000. The individual will be eligible for the waiver subject to certain limits
prescribed under the Code. Under the automatic fresh start process, eligible debtors can apply to the
Debt Recovery Tribunal (DRT) for discharge from certain debts not exceeding a specified threshold,
allowing them to start afresh.

A financial creditor (for a defaulted financial debt) or an operational creditor (for an unpaid operational
debt) can initiate an Insolvency Resolution Process (IRP) against a corporate debtor. The defaulting
corporate debtor, its shareholders or employees, may also initiate voluntary insolvency proceedings.
The National Company Law Tribunal (NCLT) is the designated adjudicating authority in case of corporate
debtors.

In case of individuals and unlimited partnerships, the insolvency resolution process consists of
preparation of a repayment plan by the debtor. If approved by creditors, the DRT passes an order
binding the debtor and creditors to the repayment plan. If the plan is rejected or fails, the debtor or
creditors may apply for a bankruptcy order.

Section 11 of the Code disentitles the following persons to make an application to initiate corporate
insolvency resolution process:

(a) a corporate debtor undergoing a corporate insolvency resolution process; or

(b) acorporate debtor having completed corporate insolvency resolution process twelve months
preceding the date of making of the application; or

(c) acorporate debtor or a financial creditor who has violated any of the terms of resolution plan
which was approved twelve months before the date of making of an application under this
Chapter; or

(d) a corporate debtor in respect of whom a liquidation order has been made.

It may be noted that a corporate debtor falling under the above clauses can initiate corporate
insolvency resolution process against another corporate debtor.
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The Code provides for a time bound Insolvency Resolution Process for companies and individuals,
which is required to be completed within 180 days (subject to a one-time extension by 90 days) and
mandatorily be completed within 330 days from the insolvency commencement date. Corporate
insolvency resolution process shall mandatorily be completed within a period of three hundred and
thirty days from the insolvency commencement date, including any extension of the period of corporate
insolvency resolution process and the time taken in legal proceedings in relation to such resolution
process of the corporate debtor. If the resolution plan does not get finalised or is rejected by NCLT or
DRT on technical grounds, then assets of the debtor are sold to repay his outstanding dues.

The Code makes significant changes in the priority of claims for distribution of liquidation proceeds. In
case of liquidation, the assets will be distributed in the following order: (i) fees of insolvency professional
and costs related to the resolution process, (ii) workmen’s dues for the preceding 24 months and
secured creditors, (iii) employee wages, (iv) unsecured creditors, (v) government dues and remaining
secured creditors (any remaining debt if they enforce their collateral), (vi) any remaining debt, and (vii)
shareholders.

Before the enactment of the Insolvency and Bankruptcy Code, the Government dues were
immediately below the claims of secured creditors and workmen in order of priority. Now the Central
and State Government’s dues stand below the claims of secured creditors, workmen dues, employee
dues and other unsecured financial creditors.

The Code provides for the creation of Insolvency and Bankruptcy Fund. Section 224 of the Code
provides that the following amounts shall be credited to the fund

(a) the grants made by the Central Government for the purposes of the Fund;

(b) the amount deposited by persons as contribution to the Fund;

(c) the amount received in the Fund from any other source; and

(d) the interest or other income received out of the investment made from the Fund.

Section 224(3) further provides that a person who has contributed any amount to the Fund may, in
the event of proceedings initiated in respect of such person under the Code before an Adjudicating
Authority, make an application to such Adjudicating Authority for withdrawal of funds not exceeding
the amount contributed by it, for making payments to workmen, protecting the assets of such persons,
meeting the incidental costs during the proceedings or such other purposes as may be prescribed.

The Code specifies stringent penalties for certain offences such as concealing property in case of
corporate insolvency. The imprisonment in such cases may extend up to five years, or a fine of up to
one crore rupees, or both.

In case of cross-border insolvency proceedings, the central government may enter into bilateral
agreements and reciprocal arrangements with other countries to enforce provisions of the Code.
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The Code repeals the Presidency Towns Insolvency Act, 1909 and the Provincial Insolvency Act,
1920.

In addition, it amends the following 11 Acts:
e The Indian Partnership Act, 1932
e The Central Excise Act, 1944
e The Income-tax Act, 1961
e The Customs Act, 1962
e The Recovery of Debts Due to Banks and Financial Institutions Act, 1993
e The Finance Act, 1994

e The Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002

e The Sick Industrial Companies (Special Provisions) Repeal Act, 2003
e The Payment and Settlement Systems Act, 2007
e The Limited Liability Partnership Act, 2008

e The Companies Act, 2013

PILLARS OF INSOLVENCY AND BANKRUPTCY CODE, 2016

(A) Insolvency and Bankruptcy Board of India (IBBI)

The Insolvency and Bankruptcy Code, 2016 provides for the constitution of a new insolvency regulator i.e., the
Insolvency and Bankruptcy Board of India (IBBI). The Insolvency and Bankruptcy Board of India was established
on 1st October 2016. It is a unique regulator which regulates a profession as well as processes under the Code.
Its role includes overseeing the functioning of insolvency intermediaries i.e., insolvency professionals, insolvency
professional agencies and information utilities. The Board is responsible for implementation of the Code that
consolidates and amends the laws relating to insolvency resolution of corporate persons, partnership firms
and individuals in a time bound manner. The Board is empowered to frame and enforce rules for various
processes under the Code, namely, corporate insolvency resolution, corporate liquidation, individual insolvency
resolution and individual bankruptcy.

Section 188(2) of the Code provides that the Board shall be a body corporate having perpetual succession
and a common seal, with power, subject to the provisions of this Code, to acquire, hold and dispose of
property, both movable and immovable, and to contract, and shall, by the said name, sue or be sued. As
per section 189(4), the term of office of the Chairperson and members (other than ex officio members) shall
be five years or till they attain the age of sixty-five years, whichever is earlier, and they shall be eligible for
reappointment.

Removal of member from office
Section 190 empowers the Central Government to remove a member from office if he —
(a) is an undischarged bankrupt as defined under Part lII;

(b) has become physically or mentally incapable of acting as a member;



(c)

(d)
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has been convicted of an offence, which in the opinion of the Central Government involves moral
turpitude;

has, so abused his position as to render his continuation in office detrimental to the public interest.

Section 190 mandates that no member shall be removed under clause (d) unless he has been given a reasonable
opportunity of being heard in the matter.

Powers and Functions of the Board

Section 196(1) of the Code (as amended by the Insolvency and Bankruptcy Code (Second Amendment)
Act, 2018) provides that the Board shall, subject to the general direction of the Central Government, perform all
or any of the following functions namely:

(a)

(aa)

(b)

(d)

(e)

(9

(h)

(i)

()

Register insolvency professional agencies, insolvency professionals and information utilities and renew,
withdraw, suspend or cancel such registrations.

promote the development of, and regulate, the working and practices of, insolvency professionals,
insolvency professional agencies and information utilities and other institutions, in furtherance of the
purposes of this Code.

Specify the minimum eligibility requirements for registration of insolvency professional agencies,
insolvency professionals and information utilities.

Levy fee or other charges for carrying out the purposes of this Code, including fee for registration and
renewal of insolvency professional agencies, insolvency professionals and information utilities.

Specify by regulations standards for the functioning of insolvency professional agencies, insolvency
professionals and information utilities.

Lay down by regulations the minimum curriculum for the examination of the insolvency professionals
for their enrolment as members of the insolvency professional agencies.

Carry out inspections and investigations on insolvency professional agencies, insolvency professionals
and information utilities and pass such orders as may be required for compliance of the provisions of
this Code and the regulations issued hereunder.

Monitor the performance of insolvency professional agencies, insolvency professionals and information
utilities and pass any directions as may be required for compliance of the provisions of this Code and
the regulations issued hereunder.

Call for any information and records from the insolvency professional agencies, insolvency professionals
and information utilities.

Publish such information, data, research studies and other information as may be specified by
regulations.

Specify by regulations the manner of collecting and storing data by the information utilities and for
providing access to such data.

Collect and maintain records relating to insolvency and bankruptcy cases and disseminate information
relating to such cases.

Constitute such committees as may be required including in particular the committees laid down in
Section 197.
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(m)
(n)

(0)
(P)

(a)

(t)

(u)

Promote transparency and best practices in its governance.

Maintain websites and such other universally accessible repositories of electronic information as may
be necessary.

Enter into memorandum of understanding with any other statutory authorities

Issue necessary guidelines to the insolvency professional agencies, insolvency professionals and
information utilities.

Specify mechanism for redressal of grievances againstinsolvency professionals, insolvency professional
agencies and information utilities and pass orders relating to complaints filed against the aforesaid for
compliance of the provisions of this Code and the regulations issued hereunder.

Conduct periodic study, research and audit the functioning and performance of to the insolvency
professional agencies, insolvency professionals and information utilities at such intervals as may be
specified by the Board.

Specify mechanisms for issuing regulations, including the conduct of public consultation processes
before notification of any regulations.

Make regulations and guidelines on matters relating to insolvency and bankruptcy as may be required
under this Code, including mechanism for time bound disposal of the assets of the corporate debtor or
debtor.

Perform such other functions as may be prescribed.

Section 196(2) of the Code further provides that the Board may make model bye-laws to be to adopted by
insolvency professional agencies which may provide for:

(@)

(b)
(c)

(d)
(e)

(9)

(h)

(i)

The minimum standards of professional competence of the members of insolvency professional
agencies.

The standards for professional and ethical conduct of the members of insolvency professional agencies.

Requirements for enrolment of persons as members of insolvency professional agencies which shall be
non-discriminatory.

Explanation.— For the purposes of this clause, the term “non-discriminatory” means lack of discrimination
on the grounds of religion, caste, gender or place of birth and such other grounds as may be specified.

The manner of granting membership.

Setting up of a governing board for internal governance and management of insolvency professional
agency in accordance with the regulations specified by the Board.

The information required to be submitted by members including the form and the time for submitting
such information.

The specific classes of persons to whom services shall be provided at concessional rates or for no
remuneration by members.

The grounds on which penalties may be levied upon the members of insolvency professional agencies
and the manner thereof.

A fair and transparent mechanism for redressal of grievances against the members of insolvency
professional agencies.
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(i) The grounds under which the insolvency professionals may be expelled from the membership of
insolvency professional agencies.

The quantum of fee and the manner of collecting fee for inducting persons as its members.

The procedure for enrolment of persons as members of insolvency professional agency.

(m) The manner of conducting examination for enrolment of insolvency professionals.

(o]

—~~

The duties and other activities to be performed by members.

(p) The manner of conducting disciplinary proceedings against its members and imposing penalties.

(q

Section 196(3) states that the Board shall have the same powers as are vested in a civil court under the Code
of Civil Procedure, 1908, while trying a suit, in respect of the following matters, namely:

)
)
)
(n) The manner of monitoring and reviewing the working of insolvency professional who are members.
)
)
)

The manner of utilising the amount received as penalty imposed against any insolvency professional.

(@) The discovery and production of books of account and other documents, at such place and such time
as may be specified by the Board.

(b) Summoning and enforcing the attendance of persons and examining them on oath.
(c) Inspection of any books, registers and other documents of any person at any place.

(d) Issuing of commissions for the examination of witnesses or documents.

(B) Insolvency Professionals (IPs)

The Code provides for Insolvency Professionals (IPs) to act as intermediary in the insolvency resolution
process. Insolvency professionals are a class of regulated but private professionals having minimum standards
of professional and ethical conduct. Section 3(19) of the Code defines an “insolvency professional” as a person
enrolled under section 206 with an insolvency professional agency as its member and registered with the Board
as an insolvency professional under section 207.

An insolvency professional plays a very important role under the Code. He acts as an “interim resolution
professional” and/or as a “resolution professional” in the corporate insolvency resolution process (specified
in Part Il of the Code which deals with corporate persons) as well as Part Il of the Code (which deals with
Insolvency Resolution and Bankruptcy for Individuals and Partnership Firms) for conducting the fresh start
process or insolvency resolution process.

An insolvency professional also acts as a liquidator in accordance with the provisions of Part Il as well as a
“bankruptcy trustee” for the estate of the bankrupt under section 125 in Part Il of the Code.

Enrolment and Registration of insolvency professionals

Section 206 lays down that no person shall render his services as insolvency professional under this Code
without being enrolled as a member of an insolvency professional agency and registered with the Board.

Section 207(1) further lays down that every insolvency professional shall, after obtaining the membership of
any insolvency professional agency, register himself with the Board within such time, in such manner and on
payment of such fee, as may be specified by regulations. Section 207(2) empowers the IBBI to specify the
categories of professionals or persons possessing such qualifications and experience in the field of finance,
law, management, insolvency or such other field to act as insolvency professionals.
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The Insolvency and Bankruptcy Board of India has framed the IBBI (Insolvency Professional) Regulations,
2016 to regulate the working of Insolvency Professionals. These regulations are amended from time to time by
the Insolvency and Bankruptcy Board of India.

Functions and obligations of insolvency professionals

Section 208(1) of the Code provides that where any insolvency resolution, fresh start, liquidation or bankruptcy
process has been initiated, it shall be the function of an insolvency professional to take such actions as may be
necessary, in the following matters, namely:—

(a

(b

a fresh start order process under Chapter Il of Part lll;

individual insolvency resolution process under Chapter Il of Part IlI;

—

)
)

c) corporate insolvency resolution process under Chapter Il of Part Il;
)

(d) individual bankruptcy process under Chapter IV of Part lll; and (e) liquidation of a corporate debtor firm

under Chapter Il of Part Il.
Section 208(2) mandates that every insolvency professional shall abide by the following code of conduct:—
(a) to take reasonable care and diligence while performing his duties;

(b) to comply with all requirements and terms and conditions specified in the bye-laws of the insolvency
professional agency of which he is a member;

(c) to allow the insolvency professional agency to inspect his records;

(d) to submit a copy of the records of every proceeding before the Adjudicating Authority to the Board as
well as to the insolvency professional agency of which he is a member; and

(e) to perform his functions in such manner and subject to such conditions as may be specified.

(C) Insolvency Professional Agencies (IPA)

Section 3(20) of the Code defines “insolvency professional agency” as any person registered with the Board
under section 201 as an insolvency professional agency.

Insolvency Professional Agencies are designated to regulate Insolvency Professionals. These agencies enrol
Insolvency Professionals, provide pre-registration educational course to its enrolled members and enforce a
code of conduct for their functioning. They also issue ‘authorisation for assignment’ to the IPs enrolled with
them. In exercise of powers conferred by the Insolvency and Bankruptcy Code, 2016, the Insolvency and
Bankruptcy Board of India (IBBI) has framed the following regulations to regulate the working of Insolvency
Professional Agencies (IPAs):

e The Insolvency and Bankruptcy Board of India (Model Bye-Laws and Governing Board of Insolvency
Professional Agencies) Regulations, 2016 and

e The Insolvency and Bankruptcy Board of India (Insolvency Professional Agencies) Regulations,
2016.

Following are the Insolvency Professional Agencies (IPAs) registered under the Code :
e The Indian Institute of Insolvency Professionals of ICAI

e |ICSI Institute of Insolvency Professionals and

e Insolvency Professional Agency of Institute of Cost Accountants of India
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Section 199 of the Code provides that save as otherwise provided in this Code, no person shall carry
on its business as insolvency professional agencies under this Code and enrol insolvency professionals as
its members except under and in accordance with a certificate of registration issued in this behalf by the
Board.

According to Section 204 of the Code, insolvency professional agencies perform the following functions, namely:

(a) grantmembership to persons who fulfil all requirements set out in its byelaws on payment of membership
fee;

(b) lay down standards of professional conduct for its members;
(c) monitor the performance of its members;
(d) safeguard the rights, privileges and interests of insolvency professionals who are its members;

(e) suspend or cancel the membership of insolvency professionals who are its members on the grounds
set out in its bye-laws;

(f) redress the grievances of consumers against insolvency professionals who are its members; and

(g) publish information about its functions, list of its members, performance of its members and such other
information as may be specified by regulations.

(D) Adjudicating Authority (AA)

Section 5(1) of the Code provides that the “Adjudicating Authority” for insolvency resolution and liquidation for
corporate persons means National Company Law Tribunal constituted under section 408 of the Companies Act,
2013. Section 60(5) of the Code further provides that notwithstanding anything to the contrary contained in any
other law for the time being in force, the National Company Law Tribunal shall have jurisdiction to entertain or
dispose of —

(a) any application or proceeding by or against the corporate debtor or corporate person;

(b) any claim made by or against the corporate debtor or corporate person, including claims by or against
any of its subsidiaries situated in India; and

(c) any question of priorities or any question of law or facts, arising out of or in relation to the insolvency
resolution or liquidation proceedings of the corporate debtor or corporate person under this Code.

Section 63 of the Code excludes the jurisdiction of the civil courts. It provides that no civil court or authority shall
have jurisdiction to entertain any suit or proceedings in respect of any matter on which National Company Law
Tribunal (NCLT) or the National Company Law Appellate Tribunal (NCLAT) has jurisdiction under this Code.

Similarly, in case of individuals and partnership firms, section 79(1) of the Code provides that the “Adjudicating
Authority” for insolvency resolution and bankruptcy for individuals and partnership firms is the Debt Recovery
Tribunal constituted under sub-section (1) of section 3 of the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993.

Section 179(1) of the Code provides that subject to the provisions of section 60, the Adjudicating Authority, in
relation to insolvency matters of individuals and firms shall be the Debt Recovery Tribunal having territorial
jurisdiction over the place where the individual debtor actually and voluntarily resides or carries on business or
personally works for gain and can entertain an application under this Code regarding such person.



20 PP-CRILW

Section 179(2) of the Code further provides that the Debt Recovery Tribunal shall, have jurisdiction to entertain
or dispose of —

(a) any suit or proceeding by or against the individual debtor;
(b) any claim made by or against the individual debtor;

(c) any question of priorities or any other question whether of law or facts, arising out of or in relation to
insolvency and bankruptcy of the individual debtor or firm under this Code.

Section 180 of the Code excludes the jurisdiction of civil courts. The section provides that no civil court or
authority shall have jurisdiction to entertain any suit or proceedings in respect of any matter on which the Debt
Recovery Tribunal or the Debt Recovery Appellate Tribunal has jurisdiction under this Code.

Thus, the Insolvency and Bankruptcy Code proposes two tribunals to adjudicate insolvency resolution cases.
In the case of insolvency of companies and Limited Liability Partnerships (LLPs), the adjudication authority is
the National Company Law Tribunal (NCLT), while the cases involving individuals and partnership firms are
handled by the Debts Recovery Tribunals (DRTSs).

Appeals from NCLT orders lie to the National Company Law Appellate Tribunal (NCLAT) and thereafter to the
Supreme Court of India. For individuals and other persons, the adjudicating authority is the DRT. Appeals from
DRT orders lie to the Debt Recovery Appellate Tribunal (DRAT) and thereafter to the Supreme Court.

(E) Information Utility (IU)

Section 3(21) of the Code defines an “information utility” as a person who is registered with the Board as an
information utility under section 210.

While the Insolvency professionals assist in the insolvency resolution proceedings envisaged in the Code, the
Information Ultility, on the other hand, collect, collate, authenticate and disseminate financial information. The
purpose of such collection, collation, authentication and dissemination financial information of debtors is to
facilitation swift decision making in the resolution proceedings. The Insolvency and Bankruptcy Board of India
oversees the functioning of such information utilities. The Insolvency and Bankruptcy Board of India has framed
the IBBI (Information Utilities) Regulations, 2017. These regulations are amended from time to time by the
Insolvency and Bankruptcy Board of India.

Obligations of information utility (Section 214)
(a) create and store financial information in a universally accessible format;

(b) accept electronic submissions of financial information from persons who are under obligations to
submit financial information under sub-section (1) of section 215, in such form and manner as may
be specified by regulations;

(c) accept, in specified form and manner, electronic submissions of financial information from persons
who intend to submit such information;

(d) meet such minimum service quality standards as may be specified by regulations;

(e) get the information received from various persons authenticated by all concerned parties before
storing such information;

(f) provide access to the financial information stored by it to any person who intends to access such
information in such manner as may be specified by regulations;

(g) publish such statistical information as may be specified by regulations;

(h) have inter-operatability with other information utilities.
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Key Definitions and Concepts

Sections 3, 5 and 79 of the Insolvency and Bankruptcy Code, 2016 define important terms used in the Code.
Section 3 of the Code defines general important terms used in the Code whereas section 5 of the Code defines
important terms relating to Insolvency Resolution and Liquidation for Corporate Persons covered in Part Il
of the Code. Similarly section 79 of the Code defines important terms relating to Insolvency Resolution and
Bankruptcy for Individuals and Partnership Firms which is discussed in Part 1l of the Code.

Definitions in Section 3 of the Code

Section 3(37) provides that words and expressions used but not defined in the Insolvency and Bankruptcy
Code, 2016 but defined in the Indian Contract Act, 1872, the Indian Partnership Act, 1932, the Securities
Contact (Regulation) Act, 1956, the Securities Exchange Board of India Act, 1992, the Recovery of Debts Due
to Banks and Financial Institutions Act, 1993, the Limited Liability Partnership Act, 2008 and the Companies
Act, 2013, shall have the meanings respectively assigned to them in those Acts. Therefore, all such words and
expressions not defined in the Code but defined in other Acts shall have the meanings assigned to them in
those other Acts.

Section 3 states that unless the context otherwise requires,

1. “Board” means the Insolvency and Bankruptcy Board of India established under sub-section (1) of
section 188 [Section 3(1)].

2. “Bench” means a bench of the Adjudicating Authority [Section 3(2)].

3. “Bye-laws” mean the bye-laws made by the insolvency professional agency under section 205 [Section
3(3)].

4. “Charge” means an interest or lien created on the property or assets of any person or any of its
undertakings or both, as the case may be, as security and includes a mortgage [Section 3(4)].

5. “Claim” means —

(a) aright to payment, whether or not such right is reduced to judgment, fixed, disputed, undisputed,
legal, equitable, secured or unsecured;

(b) right to remedy for breach of contract under any law for the time being in force, if such breach
gives rise to a right to payment, whether or not such right is reduced to judgment, fixed, matured,
unmatured, disputed, undisputed, secured or unsecured [Section 3(6)].

6. “Corporate Person” means a company as defined in clause (20) of section 2 of the Companies Act,
2013, a limited liability partnership, as defined in clause (n) of sub-section (1) of section 2 of the Limited
Liability Partnership Act, 2008, or any other person incorporated with limited liability under any law for
the time being in force but shall not include any financial service provider [Section 3(7)].

7. “Corporate Debtor” means a corporate person who owes a debt to any person [Section 3(8)].
8. “Core Services” means services rendered by an information utility for —

(a) accepting electronic submission of financial information in such form and manner as may be
specified;

(b) safe and accurate recording of financial information;

(c) authenticating and verifying the financial information submitted by a person; and
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10.

1.

12.

13.

14.

15.

(d) providing access to information stored with the information utility to persons as may be specified
[Section 3(9)].

“Creditor” means any person to whom a debt is owed and includes a financial creditor, an operational
creditor, a secured creditor, an unsecured creditor and a decree holder [Section 3(10)].

“Debt” means a liability or obligation in respect of a claim which is due from any person and includes a
financial debt and operational debt [Section 3(11)].

“Default” means non-payment of debt when whole or any part or instalment of the amount of debt has
become due and payable and is not paid by the debtor or the corporate debtor, as the case may be
[Section 3(12)].

Section 3(12) of the Code was amended by the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018. The aforesaid amendment substituted the word “repaid” with the word “paid”.

“Financial Information”, in relation to a person, means one or more of the following categories of
information, namely:—

(a) records of the debt of the person;
(b) records of liabilities when the person is solvent;
(c) records of assets of person over which security interest has been created;
(d) records, if any, of instances of default by the person against any debt;
(e) records of the balance sheet and cash-flow statements of the person; and
(f) such other information as may be specified [Section 3(13)].
“Financial Institution” means —
(a) a scheduled bank;
(b) financial institution as defined in section 45-1 of the Reserve Bank of India Act, 1934;
(c) public financial institution as defined in clause (72) of section 2 of the Companies Act, 2013; and

(d) such other institution as the Central Government may by notification specify as a financial
institution [Section 3(14)].

“Financial Product” means securities, contracts of insurance, deposits, credit arrangements including
loans and advances by banks and financial institutions, retirement benefit plans, small savings
instruments, foreign currency contracts other than contracts to exchange one currency (whether Indian
or not) for another which are to be settled immediately, or any other instrument as may be prescribed
[Section 3(15)].

“Financial Service” includes any of the following services, namely:—
(a) accepting of deposits;

(b) safeguarding and administering assets consisting of financial products, belonging to another
person, or agreeing to do so;

(c) effecting contracts of insurance;

(d) offering, managing or agreeing to manage assets consisting of financial products belonging to
another person;
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(e) rendering or agreeing, for consideration, to render advice on or soliciting for the purposes of —
(i) buying, selling, or subscribing to, a financial product;
(i) availing a financial service; or
(iii) exercising any right associated with a financial product or financial service;
(f) establishing or operating an investment scheme;
(g) maintaining or transferring records of ownership of a financial product;
(h) underwriting the issuance or subscription of a financial product; or

(i) selling, providing, or issuing stored value or payment instruments or providing payment services
[Section 3(16)].

“Financial Service Provider” means a person engaged in the business of providing financial services in
terms of authorisation issued or registration granted by a financial sector regulator [Section 3(17)].

“Financial Sector Regulator” means an authority or body constituted under any law for the time being
in force to regulate services or transactions of financial sector and includes the Reserve Bank of India,
the Securities and Exchange Board of India, the Insurance Regulatory and Development Authority of
India, the Pension Fund Regulatory Authority and such other regulatory authorities as may be notified
by the Central Government [Section 3(18)].

“Insolvency Professional” means a person enrolled under section 206 with an insolvency professional
agency as its member and registered with the Board as an insolvency professional under section 207
[Section 3(19)].

“Insolvency Professional Agency” means any person registered with the Board under section 201 as an
insolvency professional agency [Section 3(20)].

“Information Utility” means a person who is registered with the Board as an information utility under
section 210 [Section 3(21)].

“Person” includes —
(a) anindividual;
(b) a Hindu Undivided Family;
(c) acompany;
(d) atrust;
(e) a partnership;
(f) alimited liability partnership; and

(g) any other entity established under a statute, and includes a person resident outside India [Section
3(23)].

“Property” includes money, goods, actionable claims, land and every description of property situated in
India or outside India and every description of interest including present or future or vested or contingent
interest arising out of, or incidental to, property [Section 3(27)].

“Secured Creditor” means a creditor in favour of whom security interest is created [Section 3(30)].
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24. “Security Interest” means right, title or interest or a claim to property, created in favour of, or provided
for a secured creditor by a transaction which secures payment or performance of an obligation and
includes mortgage, charge, hypothecation, assignment and encumbrance or any other agreement or
arrangement securing payment or performance of any obligation of any person: Provided that security
interest shall not include a performance guarantee; [Section 3(31)].

25. “Transaction” includes an agreement or arrangement in writing for the transfer of assets, or funds,
goods or services, from or to the corporate debtor [Section 3(33)].

26. “Transfer” includes sale, purchase, exchange, mortgage, pledge, gift, loan or any other form of transfer
of right, title, possession or lien [Section 3(34)].

27. “Transfer of Property” means transfer of any property and includes a transfer of any interest in the
property and creation of any charge upon such property [Section 3(35)].

Definitions in Section 5 of the Code

Section 5 belongs to Part Il of the Code which lays down procedure for insolvency resolution and liquidation to
be followed in case of corporate persons. Section 5 states that unless the context otherwise requires:

1. “Adjudicating Authority”, for the purposes of Part Il, means National Company Law Tribunal
constituted under section 408 of the Companies Act, 2013 [Section 5(1)].

2. “Constitutional Document”, in relation to a corporate person, includes articles of association,
memorandum of association of a company and incorporation document of a Limited Liability Partnership
[Section 5(4)].

3. “Corporate Applicant” means —
(a) corporate debtor; or

(b) a member or partner of the corporate debtor who is authorised to make an application for the
corporate insolvency resolution process under the constitutional document of the corporate
debtor; or

(c) anindividual who is in charge of managing the operations and resources of the corporate debtor;
or

(d) a person who has the control and supervision over the financial affairs of the corporate debtor ¢

4. “Corporate Guarantor” means a corporate person who is the surety in a contract of guarantee to a
corporate debtor [Section 5(5A)].

“Corporate Guarantor” was not defined in the original Code. This definition was added by the
Insolvency and Bankruptcy Code (Second Amendment) Act, 2018.

5. “Dispute” includes a suit or arbitration proceedings relating to —
(a) the existence of the amount of debt;
(b) the quality of goods or service; or
(c) the breach of a representation or warranty [Section 5(6)].

6. “Financial Creditor” means any person to whom a financial debt is owed and includes a person to
whom such debt has been legally assigned or transferred to [Section 5(7)].
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“Financial Debt” means a debt along with interest, if any, which is disbursed against the consideration
for the time value of money and includes —

(@)
(b)

(c)

(e)
(f)

(i)

money borrowed against the payment of interest;

any amount raised by acceptance under any acceptance credit facility or its de-materialised
equivalent;

any amount raised pursuant to any note purchase facility or the issue of bonds, notes, debentures,
loan stock or any similar instrument;

the amount of any liability in respect of any lease or hire purchase contract which is deemed
as a finance or capital lease under the Indian Accounting Standards or such other accounting
standards as may be prescribed;

receivables sold or discounted other than any receivables sold on nonrecourse basis;

any amount raised under any other transaction, including any forward sale or purchase agreement,
having the commercial effect of a borrowing;

Explanation — For the purposes of this sub-clause,

(i) any amount raised from an allottee under a real estate project shall be deemed to be an
amount having the commercial effect of a borrowing; and

(i) the expressions, “allottee” and “real estate project” shall have the meanings respectively
assigned to them in clauses (d) and (zn) of section 2 of the Real Estate (Regulation and
Development) Act, 2016.

[The above Explanation to clause (f) of Section 5(8) was added vide the Insolvency and
Bankruptcy Code (Second Amendment) Act, 2018.

any derivative transaction entered into in connection with protection against or benefit from
fluctuation in any rate or price and for calculating the value of any derivative transaction, only the
market value of such transaction shall be taken into account;

any counter-indemnity obligation in respect of a guarantee, indemnity, bond, documentary letter
of credit or any other instrument issued by a bank or financial institution;

the amount of any liability in respect of any of the guarantee or indemnity for any of the items
referred to in sub-clauses (a) to (h) of this clause [Section 5(8)].

“Financial Position”, in relation to any person, means the financial information of a person as on a
certain date [Section 5(9)].

“Information Memorandum” means a memorandum prepared by resolution professional under sub-
section (1) of section 29 [Section 5(10)].

“Initiation Date” means the date on which a financial creditor, corporate applicant or operational
creditor, as the case may be, makes an application to the Adjudicating Authority for initiating corporate
insolvency resolution process [Section 5(11)].

“Insolvency Commencement Date” means the date of admission of an application for initiating
corporate insolvency resolution process by the Adjudicating Authority under sections 7, 9 or section 10,
as the case may be.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

“Insolvency Resolution Process Costs” means —
(a) the amount of any interim finance and the costs incurred in raising such finance;
(b) the fees payable to any person acting as a resolution professional;

(c) any costs incurred by the resolution professional in running the business of the corporate debtor
as a going concern;

(d) any costs incurred at the expense of the Government to facilitate the insolvency resolution
process; and

(e) any other costs as may be specified by the Board [Section 5(13)].

“Insolvency Resolution Process Period” means the period of one hundred and eighty days
beginning from the insolvency commencement date and ending on one hundred and eightieth day
[Section 5(14)].

[The words “and such other debt as may be notified” was inserted vide the The Insolvency and Bankruptcy
Code (Amendment) Ordinance, 2019]

The Ministry of Corporate Affairs vide notification dated 18th March, 2020 notified that a debt raised from
the Special Window for Affordable and Middle-Income Housing Investment Fund I, for the purposes of
the said clause.

Explanation.— For the purposes of this notification, the expression “Special Window for Affordable and
Middle-Income Housing Investment Fund I” shall mean the fund sponsored by the Central Government
for providing priority debt financing for stalled housing projects, as an alternate investment fund and
registered with the Securities and Exchange Board of India, established under sub-section (1) of section
3 of the Securities and Exchange Board of India Act, 1992 (15 of 1992), to provide financing for the
completion of stalled housing projects that are in the affordable and middle-income housing sector.

“Interim Finance” means any financial debt raised by the resolution professional during the insolvency
resolution process period and such other debt as may be notified [Section 5(15)].

“Liquidation Cost” means any cost incurred by the liquidator during the period of liquidation subject
to such regulations, as may be specified by the Board [Section 5(16)].

“Liquidation Commencement Date” means the date on which proceedings for liquidation commence
in accordance with section 33 or section 59, as the case may be [Section 5(17)].

“Liquidator” means an insolvency professional appointed as a liquidator in accordance with the
provisions of Chapter lll or Chapter V of this Part, as the case may be [Section 5(18)].

“Operational Creditor” means a person to whom an operational debt is owed and includes any person
to whom such debt has been legally assigned or transferred [Section 5(20)].

“Operational Debt” means a claim in respect of the provision of goods or services including employment
or a debt in respect of the payment of dues arising under any law for the time being in force and payable
to the Central Government, any State Government or any local authority [Section 5(21)].

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 substituted the word
“repayment” with “payment” in Section 5(21) of the Code.

“Personal Guarantor” means an individual who is the surety in a contract of guarantee to a corporate
debtor [Section 5(22)].
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21. “Personnel” includes the directors, managers, key managerial personnel, designated partners and
employees, if any, of the corporate debtor [Section 5(23)].

22. “Related Party”, in relation to a corporate debtor, means —

(@)

(b)

(c)

(e)

(f)

(i)

@)

(m)

a director or partner of the corporate debtor or a relative of a director or partner of the corporate
debtor;

a key managerial personnel of the corporate debtor or a relative of a key managerial personnel of
the corporate debtor;

a limited liability partnership or a partnership firm in which a director, partner, or manager of the
corporate debtor or his relative is a partner;

a private company in which a director, partner or manager of the corporate debtor is a director and
holds along with his relatives, more than two per cent. of its share capital;

a public company in which a director, partner or manager of the corporate debtor is a director and
holds along with relatives, more than two per cent. of its paid-up share capital;

anybody corporate whose board of directors, managing director or manager, in the ordinary
course of business, acts on the advice, directions or instructions of a director, partner or manager
of the corporate debtor;

any limited liability partnership or a partnership firm whose partners or employees in the ordinary
course of business, acts on the advice, directions or instructions of a director, partner or manager
of the corporate debtor;

any person on whose advice, directions or instructions, a director, partner or manager of the
corporate debtor is accustomed to act;

a body corporate which is a holding, subsidiary or an associate company of the corporate debtor,
or a subsidiary of a holding company to which the corporate debtor is a subsidiary;

any person who controls more than twenty per cent. of voting rights in the corporate debtor on
account of ownership or a voting agreement;

any person in whom the corporate debtor controls more than twenty per cent. of voting rights on
account of ownership or a voting agreement;

any person who can control the composition of the board of directors or corresponding governing
body of the corporate debtor;

any person who is associated with the corporate debtor on account of —
(i) participation in policy making processes of the corporate debtor; or

(i) bhaving more than two directors in common between the corporate debtor and such person;
or

(iii) interchange of managerial personnel between the corporate debtor and such person; or

(iv) provision of essential technical information to, or from, the corporate debtor [Section 5(24)].

23. “Related Party”, in relation to an individual, means —

(@)

a person who is a relative of the individual or a relative of the spouse of the individual;
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24.

25.

(b) a partner of a limited liability partnership, or a limited liability partnership or a partnership firm, in
which the individual is a partner;

(c) a person who is a trustee of a trust in which the beneficiary of the trust includes the individual, or
the terms of the trust confers a power on the trustee which may be exercised for the benefit of the
individual;

(d) a private company in which the individual is a director and holds along with his relatives, more
than two per cent. of its share capital;

(e) a public company in which the individual is a director and holds along with relatives, more than
two per cent. of its paid-up share capital,

(f) abody corporate whose board of directors, managing director or manager, in the ordinary course
of business, acts on the advice, directions or instructions of the individual;

(g) a limited liability partnership or a partnership firm whose partners or employees in the ordinary
course of business, act on the advice, directions or instructions of the individual;

(h) a person on whose advice, directions or instructions, the individual is accustomed to act;

(i) a company, where the individual or the individual along with its related party, own more than fifty
per cent. of the share capital of the company or controls the appointment of the board of directors
of the company.

Explanation. For the purposes of this clause, —

(a) “relative”, with reference to any person, means anyone who is related to another, in the following
manner, namely: —

(i) members of a Hindu Undivided Family, (ii) husband, (iii) wife, (iv) father, (v) mother, (vi) son,
(vii) daughter, (viii) son’s daughter and son, (ix) daughter’s daughter and son, (x) grandson’s
daughter and son, (xi) granddaughter’'s daughter and son, (xii) brother, (xiii) sister, (xiv)
brother’s son and daughter, (xv) sister’s son and daughter, (xvi) father’s father and mother,
(xvii) mother’s father and mother, (xviii) father’s brother and sister, (xix) mother’s brother and
sister; and

(b) wherever the relation is that of a son, daughter, sister or brother, their spouses shall also be
included

[Section 5(24A) added by the Insolvency and Bankruptcy Code (Second Amendment) Act, 2018].

“Resolution Applicant” means a person, who individually or jointly with any other person, submits a
resolution plan to the resolution professional pursuant to the invitation made under clause (h) of sub-
section (2) of section 25 [Section 5(25)].

The above definition of “Resolution applicant” was provided by the Insolvency and Bankruptcy
Code (Amendment) Act, 2018. Originally, the definition of “resolution Applicant” was as follows:

“Resolution Applicant” means any person who submits a resolution plan to the resolution professional.

“Resolution Plan” means a plan proposed by resolution applicant for insolvency resolution of the
corporate debtor as a going concern in accordance with Part Il [Section 5(26)].

[The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2017 substituted the word “any
person” with “resolution applicant” in Section 5(26)]
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“Resolution Professional”, for the purposes of this Part, means an insolvency professional appointed
to conduct the corporate insolvency resolution process and includes an interim resolution professional
[Section 5(27)].

“Voting Share” means the share of the voting rights of a single financial creditor in the committee of
creditors which is based on the proportion of the financial debt owed to such financial creditor in relation
to the financial debt owed by the corporate debtor [Section 5(28)].

Definitions in Section 79 of the Code

Section 79 belongs to Part Il of the Code which lays down procedure for insolvency resolution and bankruptcy
for individuals and partnership firms. Section 79 states that unless the context otherwise requires:

(1)

()

®)

®)

“Adjudicating Authority” means the Debt Recovery Tribunal constituted under sub-section (1) of
section 3 of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 [Section 79(1)].

“Associate” of the debtor means —

a)

b

~ ~

d

~

(
(
(c
(
(e)

(f)

a person who belongs to the immediate family of the debtor;

a person who is a relative of the debtor or a relative of the spouse of the debtor;

a person who is in partnership with the debtor;

a person who is a spouse or a relative of any person with whom the debtor is in partnership;
a person who is employer of the debtor or employee of the debtor;

a person who is a trustee of a trust in which the beneficiaries of the trust include a debtor, or the
terms of the trust confer a power on the trustee which may be exercised for the benefit of the
debtor; and

a company, where the debtor or the debtor along with his associates, own more than fifty per cent.
of the share capital of the company or control the appointment of the board of directors of the
company.

Explanation — For the purposes of this sub-section, “relative”, with reference to any person, means
anyone who is related to another, if —

(i)
(ii)

they are members of a Hindu Undivided Family;

one person is related to the other in such manner as may be prescribed [Section 79(2)].

“Bankrupt” means —

(@)
(b)

(c)
(4)

a debtor who has been adjudged as bankrupt by a bankruptcy order under section 126;

each of the partners of a firm, where a bankruptcy order under section 126 has been made
against a firm; or

any person adjudged as an undischarged insolvent [Section 79(3)].

“Bankruptcy” means the state of being bankrupt [Section 79(4)].

“Bankruptcy Debt”, in relation to a bankrupt, means —

(@)
(b)

any debt owed by him as on the bankruptcy commencement date;

any debt for which he may become liable after bankruptcy commencement date but before his
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(6)

(7)

(8)

©)

(10)

(11)
(12)

(13)

(14)

(15)

(16)

discharge by reason of any transaction entered into before the bankruptcy commencement date;
and

(c) any interest which is a part of the debt under section 171 [Section 79(5)].

“Bankruptcy Commencement Date” means the date on which a bankruptcy order is passed by the
Adjudicating Authority under section 126 [Section 79(6)].

“Bankruptcy Order” means an order passed by an Adjudicating Authority under section 126 [Section
79(7)).

“Bankruptcy Process” means a process against a debtor under Chapters IV and V of this Part [Section
79(8)].

“Bankruptcy Trustee” means the insolvency professional appointed as a trustee for the estate of the
bankrupt under section 125 [Section 79(9)].

“Committee of Creditors” means a committee constituted under section 134; [Section 79(11)].
“Debtor” includes a judgment-debtor [Section 79(12)].

“Discharge Order” means an order passed by the Adjudicating Authority discharging the debtor under
sections 92, 119 and section 138, as the case may be [Section 79(13)].

“Excluded Assets” for the purposes of this part includes —

(a) unencumbered tools, books, vehicles and other equipment as are necessary to the debtor or
bankrupt for his personal use or for the purpose of his employment, business or vocation,

(b) unencumbered furniture, household equipment and provisions as are necessary for satisfying the
basic domestic needs of the bankrupt and his immediate family;

(c) anyunencumbered personal ornaments of such value, as may be prescribed, of the debtor or his
immediate family which cannot be parted with, in accordance with religious usage;

(d) any unencumbered life insurance policy or pension plan taken in the name of debtor or his
immediate family; and

(e) an unencumbered single dwelling unit owned by the debtor of such value as may be prescribed
[Section 79(14)].

“Excluded Debt” means —
(a) liability to pay fine imposed by a court or tribunal;

(b) liability to pay damages for negligence, nuisance or breach of a statutory, contractual or other
legal obligation;

(c) liability to pay maintenance to any person under any law for the time being in force;
(d) liability in relation to a student loan; and
(e) any other debt as may be prescribed [Section 79(15)].

“Firm” means a body of individuals carrying on business in partnership whether or not registered under
section 59 of the Indian Partnership Act, 1932 [Section 79(16)].

“Immediate Family” of the debtor means his spouse, dependent children and dependent parents
[Section 79(17)].
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(17) “Partnership Debt” means a debt for which all the partners in a firm are jointly liable [Section 79(18)].

(18) “Qualifying Debt” means amount due, which includes interest or any other sum due in respect of the
amounts owed under any contract, by the debtor for a liquidated sum either immediately or at certain
future time and does not include— (a) an excluded debt; (b) a debt to the extent it is secured; and (c) any
debt which has been incurred three months prior to the date of the application for fresh start process
[Section 79(19)].

(19) “Repayment Plan” means a plan prepared by the debtor in consultation with the resolution professional
under section 105 containing a proposal to the committee of creditors for restructuring of his debts or
affairs [Section 79(20)].

(20) “Resolution Professional” means an insolvency professional appointed under this part as a resolution
professional for conducting the fresh start process or insolvency resolution process [Section 79(21)].

(21) “Undischarged Bankrupt” means a bankrupt who has not received a discharge order under section
138 [Section 79(22)].

Constitutionality of the Code

In the matter of Innoventive Industries Ltd. v. ICICI Bank, the Supreme Court for the first time explained the
paradigm shift in law by virtue of the newly enacted Insolvency and Bankruptcy Code, 2016 which consolidates
and amends all the laws relating to the insolvency and bankruptcy process in India.

Facts of the case

ICICI Bank had taken Innoventive Industries Ltd. to NCLT for the recovery of its due as the company had
defaulted on loan repayment. The NCLT had given a verdict in favour of the ICICI Bank, which Innoventive
Industries challenged in the National Company Law Appellate Tribunal (NCLAT), where it received yet another
setback. The company later filed an appeal in the Supreme Court seeking relief under the Maharashtra Act,
which states that if a company is facing bankruptcy, protection needs to be provided for the employees.

Judgement

On a bare reading of the judgement, it seems that the case involved more adjudication on grounds related to
Constitutional Law than on the Code. This case related to the first-ever application filed for initiating insolvency
proceedings under the new Code. The Court was cognizant of the fact and hence wanted to settle the law so
that all ‘Courts and Tribunals take notice of the paradigm shift in the Law’.

The case involved contradictory provisions in the Code and a state law of Maharashtra state, Maharashtra
Relief Undertakings (Special Provisions) Act, 1958. This state law provided for overtaking of industries by the
state by declaring them ‘relief undertakings’. Such overtaking can be done through government notifications
to that effect under the Act. This is done to protect employment of the people who are working in such an
undertaking.

The Code instead provides for overtaking of an undertaking’s business by an ‘Insolvency Professional’ through
a committee of creditors. In the instant case, insolvency application was filed against Innoventive Industries
which later claimed to be a relief undertaking under the Maharashtra Act. This brought the two legislations on a
collision course, for the simple reason that enforcement of one will hinder the enforcement of the other.

Supreme Court dealt with the constitutional law doctrine of repugnancy. This doctrine stems from the operation
of Article 254 of the Constitution. As per this doctrine, whenever central and state laws are framed on the same
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subject and are contradictory to each other, it is the central law which prevails and the state law is rendered
void.

A plain reading of Article 254 gives an impression that if both central and state governments frame laws on a
same entry under the concurrent list, only then the Central law will prevail. In the instant case, however, the
laws even though coming in conflict with each other, were framed under different entries of the concurrent list.
This involved adjudication by the Supreme Court on this point. The National Company Law Tribunal (NCLT) had
ruled that Innoventive Industries cannot claim any relief under Maharashtra Act. It also decided that there is no
repugnancy between the two laws, as they operate in different fields.

The appeal to the Supreme Court, hence involved two major questions. One was, whether the petitioner can
seek relief under the Maharashtra Act at the cost of the Code. The second was, whether both the laws are
repugnant to each other.

Invoking a lot of international cases, especially of the Commonwealth countries and previous judgments of
the Supreme Court, the bench ruled that there is indeed repugnancy between the two laws. The court held
that even if the two legislations are framed on different entries of the concurrent list, the Central law will always
prevail if it comes in conflict with the State law. The State law, therefore was held inoperable to the extent that it
was in contradiction to the Code.

The court delved into great detail of the provisions of the Code and held it to be intended as an ‘exhaustive
legislation’ by the Parliament, to cover the whole field of its operation. In such instances involving an exhaustive
law, even though the State law may not be in strict violation of the Code, it will even then be rendered inoperative
to give way to implement the exhaustive law on the point.

With respect to the Code, being acknowledged as an exhaustive law on the point is definitely a very progressive
step. It also, now brings in more clarity that the provisions of the Code will have supremacy over every other law,
whenever and wherever any conflict arises.

LESSON ROUND UP

— Insolvency is the state of one whose assets are insufficient to pay his debts; or his general inability to
pay his debts.

— Bankruptcy is a legal status of a person or an entity who cannot repay debts to creditors

— In England, the first bankruptcy law was enacted in 1542, being Statute 34 Henry VIII. The existing UK
insolvency framework is defined by the Insolvency Act 1986.

— Insolvency in USA is dealt by Bankruptcy Code enacted by US Congress in 1978.

— The Presidency Towns Insolvency Act, 1909 and Provisional Insolvency Act, 1920 were two major
enactments that deal with indivindual insolvency.

— Corporate insolvency in India prior to enactment of IBC 2016 was governed by plethora of legislations.

— There were multiple overlapping laws and adjudicating forums dealing with financial failure and
insolvency of companies and individuals in India.

— Insolvency and Bankruptcy Code is drafted by Bankruptcy Law Reforms Committee (BLRC) constituted
by the Ministry of Finance.
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The Code applies to companies, partnerships, limited liability partnerships, individuals and any other
body which the central government may specify.

The Insolvency and Bankruptcy Code, 2016 consists of total 255 sections organised in five Parts.

Sections 3, 5 and 79 of the Insolvency and Bankruptcy Code, 2016 define important terms used in the
Code.

The National Company Law Tribunal (NCLT) shall be the Adjudicating Authority with jurisdiction over
companies, limited liability entities. Appeals from the order of NCLT shall lie to the National Company
Law Appellate Tribunal (NCLAT).

The Debt Recovery Tribunal (DRT) shall be the Adjudicating Authority with jurisdiction over individuals
and partnership firms. Appeals from the order of DRT shall lie to the Debt Recovery Appellate Tribunal
(DRAT).

The Code establishes an Insolvency Regulator (The Insolvency and Bankruptcy Board of India) to
exercise regulatory oversight over,

e Insolvency Professionals,
e Insolvency Professional Agencies; and
e [nformation Utilities

An insolvency resolution process can be initiated by either a creditor, or by the debtor, upon an event
of default.

The Code covers Insolvency of individuals, unlimited liability partnerships, Limited Liability partnerships
(LLPs) and companies.

Section 3(19) of the Code defines an ‘insolvency professional’ as a person enrolled under section 206
with an insolvency professional agency as its member and registered with the Board as an insolvency
professional under section 207.

Section 3(20) of the Code defines ‘insolvency professional agency’ as any person registered with the
Board under section 201 as an insolvency professional agency.

Section 3(21) of the Code defines an ‘information utility’ as a person who is registered with the Board
as an information utility under section 210.

The Code proposes to regulate insolvency professionals and insolvency professional agencies.
Under Regulator’s oversight, these agencies will develop professional standards, codes of ethics and
exercise a disciplinary role over errant members leading to the development of a competitive industry
for insolvency professionals.

The Code proposes for information utilities which would collect, collate, authenticate and disseminate
financial information from listed companies and financial and operational creditors of companies. An
individual insolvency database is also proposed to be set up with the goal of providing information on
insolvency status of individuals.

The Code proposes a swift process and timeline of 180 days for dealing with applications for corporate
insolvency resolution. This can be extended for 90 days by the Adjudicating Authority as only one time
extension. However, the process shall mandatorily be completed within a period of three hundred and
hirty days from the insolvency commencement date.
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TEST YOURSELF

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation).

1. Briefly explain the meaning of terms ‘insolvency’ and ‘bankruptcy’. Discuss historical developments of
insolvency law in India.

2. Discuss the insolvency framework in the United Kingdom and the United States of America.

3. Mentions the reasons that led to the enactment of the Insolvency and Bankruptcy Code, 2016. State
the objectives of the Code.

4. What are the salient features of the Insolvency and Bankruptcy Code, 20167?

5. Discuss the institutional framework envisaged under the Insolvency and Bankruptcy Code, 2016 to
achieve its objectives.

6. Write a note on the Insolvency and Bankruptcy Board of India (IBBI).

7. Discuss the jurisdiction of the Adjudicating Authorities under the Insolvency and Bankruptcy Board of
India (IBBI).

8. Briefly mention the functions and obligations of the Insolvency professionals under the Insolvency and
Bankruptcy Board of India (IBBI).

9. What is an information utility (IU) under the Insolvency and Bankruptcy Board of India (IBBI)? State its
obligations.

10. Discuss with the help of a case law the overriding provisions of the Code with respect to other laws.
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Introduction

Persons who may initiate the CIRP
Application for CIRP by Financial creditor
Application for CIRP by operational creditor

Application for CIRP by corporate
applicant

Persons not entitled to make application
Time-limit for completion of process
Withdrawal of application
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LEARNING OBJECTIVES

Insolvency and Bankruptcy Code, 2016 deals
with the insolvency resolution and liquidation for
corporate persons. Section 4 of the Insolvency
and Bankruptcy Code, 2016 provides that Part Il
of the Code shall apply to matters relating to the
insolvency and liquidation of corporate persons.

The Corporate Insolvency Resolution Process
(CIRP) can be initiated by making an application to
the NCLT by the Financial Creditors under Section
7, by Operational Creditors under Section 9, and
by the Corporate Debtor under Section 10 of the
IBC, 2016.

The basic departure from the old law in the new
Code is that a company which has become
insolvent cannot start the Liquidation process at the
primary stage until and unless it has gone through
the process of Corporate Insolvency Resolution
Process (CIRP). Under the said resolution process
options for revival of the company are looked into
and if the said resolution process fails, only then
the company goes into liquidation.

This chapter covers basics of corporate insolvency
resolution process under the Code, particularly,
persons who can initiate the process, application
process, persons entitled to make application and
time-limit for completing CIRP, etc.
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INTRODUCTION

Part 1l of the Insolvency and Bankruptcy Code, 2016 deals with the insolvency resolution and liquidation for
corporate persons. Section 4 of the Insolvency and Bankruptcy Code, 2016 provides that Part Il of the Code
shall apply to matters relating to the insolvency and liquidation of corporate debtors where the minimum
amount of the default is one crore rupees. The default amount has been increased from INR 1,00,000 to INR
1,00,00,000 vide MCA notification dated 24th March, 2020.

Part Il of the Insolvency and Bankruptcy Code, 2016 lays down the following two independent stages:
(i) Corporate Insolvency Resolution Process [Sections 6 to 32A] and
(i) Liquidation [Sections 33 to 54] and Voluntary Liquidation [Section 59]

Chapter Il of Part Il deals with corporate insolvency resolution process while Chapter Il together with Chapter
V of Part Il governs the liquidation process for corporate persons.

The expression “corporate insolvency resolution process” is not defined in the Insolvency and Bankruptcy
Code, 2018. The Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 2016
defines the expression “corporate insolvency resolution process”. According to Rule 3(1)(b), “corporate
insolvency resolution process” means the insolvency resolution process for corporate persons under
Chapter Il of Part Il of the Code.

In corporate insolvency resolution process, the financial creditors assess the viability of debtor’s business
and the options for its revival and rehabilitation. If the corporate insolvency resolution process fails or the
financial creditors decide that the business of the debtor cannot be carried on in a profitable manner and it
should be wound up, the debtor’s business undergoes the liquidation process.

In the liquidation process, the assets of the debtor are realised and distributed by the liquidator in accordance
with the provisions of the Insolvency and Bankruptcy Code, 2016.

Chapter Il of Part Il (together with Chapter VII of Part Il which contains provisions relating to offences and
penalties) specifically deals with corporate insolvency resolution process. The Insolvency and Bankruptcy
Code, 2016 also contains a provision for Fast Track Corporate Insolvency Resolution Process in Chapter
IV of Part Il of the Code and is applicable to small corporates as defined in Section 55(2) of the Insolvency and
Bankruptcy Code, 2016.

Persons who may initiate Corporate Insolvency Resolution Process

Section 6 of the Insolvency and Bankruptcy Code, 2016 provides that where any corporate debtor commits a
default, a financial creditor, an operational creditor or the corporate debtor itself may initiate corporate
insolvency resolution process in respect of such corporate debtor in the manner as provided under Chapter Il
of Part Il of the Code.

Thus in case of a default, the following people are entitled to initiate a corporate insolvency resolution process:
i) a financial creditor,

ii) an operational creditor or

iy the corporate debtor itself.

The term “default” means non-payment of debt when whole or any part or instalment of the amount of debt has
become due and payable and is not paid by the debtor or the corporate debtor, as the case may be [Section
3(12)]. According to section 3(8), a “corporate debtor” means a corporate person who owes a debt to any
person.
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The Insolvency and Bankruptcy Code, 2016 also defines the expressions “financial creditor” and “operational
creditor”. According to Section 5(7), a “financial creditor” means any person to whom a financial debt is owed
and includes a person to whom such debt has been legally assigned or transferred to and according to section
5(20) an “operational creditor” means a person to whom an operational debt is owed and includes any person
to whom such debt has been legally assigned or transferred.

Thus, a “financial creditor” means any person to whom a financial debt is owed and an “operational creditor”
means a person to whom an operational debt is owed and both these expressions also include persons to
whom such debts have been legally assigned or transferred.

The Insolvency and Bankruptcy Code, 2016 also defines the expressions “financial debt” and “operational debt”
in sections 5(8) and 5(21) of the Code respectively.

According to section 5(8) of the Code, a “financial debt” means a debt along with interest, if any, which is
disbursed against the consideration for the time value of money. According to section 5(8), a financial debt
includes —

(a) money borrowed against the payment of interest;
(b) any amount raised by acceptance under any acceptance credit facility or its dematerialised equivalent;

(c) anyamount raised pursuant to any note purchase facility or the issue of bonds, notes, debentures, loan
stock or any similar instrument;

(d) the amount of any liability in respect of any lease or hire purchase contract which is deemed as a
finance or capital lease under the Indian Accounting Standards or such other accounting standards as
may be prescribed;

(e) receivables sold or discounted other than any receivables sold on non-recourse basis;

(f) any amount raised under any other transaction, including any forward sale or purchase agreement,
having the commercial effect of a borrowing;

(g) any derivative transaction entered into in connection with protection against or benefit from fluctuation
in any rate or price and for calculating the value of any derivative transaction, only the market value of
such transaction shall be taken into account;

(h) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, documentary letter of
credit or any other instrument issued by a bank or financial institution;

(i) the amount of any liability in respect of any of the guarantee or indemnity for any of the items referred
to in sub-clause (a) to (h) of this clause.

The definition of “financial debt” in section 5(8) of the Code was amended vide the Insolvency and
Bankruptcy Code (Second Amendment) Act, 2018. The (Second Amendment) Act of 2018 added an
Explanation in sub clause (f) of section 5(8). The Explanation clarifies that for the purposes of sub-clause
(f) any amount raised from an allottee under a real estate project shall be deemed to be an amount having
the commercial effect of a borrowing. Thus, an allottee under a real estate project (a buyer of an under-
construction residential or commercial property) will now be considered as a financial creditor, as the amount
raised from allottees for financing a real estate project has the commercial effect of a borrowing.

The Explanation further clarifies that the expressions, “allottee” and “real estate project” shall have the
meanings respectively assigned to them in clauses (d) and (zn) of section 2 of the Real Estate (Regulation
and Development) Act, 2016.

The Hon’ble Supreme Court of India has upheld the above stated legal position in the matter of Pioneer
Urban Land and Infrastructure Limited & Anr. v. Union of India & Ors. dated 09.08.2019.
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The expression “operational debt” as defined in section 5(21) of the Code means a claim in respect of the
provision of goods or services including employment or a debt in respect of the payment of dues arising under
any law for the time being in force and payable to the Central Government, any State Government or any local
authority.

The Insolvency and Bankruptcy Code, 2016 provides a simple test to initiate corporate insolvency resolution
process. The Code adopts a default based test for initiating the corporate insolvency resolution process. A
default based test for initiating the insolvency resolution process permits early intervention when the corporate
debtor shows early signs of financial distress. Early recognition of financial distress is very important for
timely resolution of insolvency.

Thus, where any corporate debtor commits a minimum default of one crore rupees as provided under
section 4 of the Code, a financial creditor, an operational creditor or the corporate debtor itself may
initiate corporate insolvency resolution process in the manner as provided under Chapter Il of Part Il of the

Code.

The Insolvency and Bankruptcy Code, 2016 not only permits the corporate debtor itself to initiate the
insolvency resolution process once it has defaulted on a debt but also the operational creditors to initiate
the insolvency resolution process. These provisions bring the law in line with international practices, which
permit unsecured creditors (including employees, suppliers etc. who fall under the definition of operational
creditors) to file for the initiation of insolvency resolution proceedings.

Initiation of Corporate Insolvency Resolution Process by Financial Creditor

Section 7 of the Insolvency and Bankruptcy Code, 2016 lays down the procedure for the initiation of the corporate
insolvency resolution process by a financial creditor or two or more financial creditors jointly.

Section 7 of the Insolvency and Bankruptcy Code, 2016 reads as follows:

(1)

A financial creditor either by itself or jointly with other financial creditors, or any other person on behalf
of the financial creditor, as may be notified by the Central Government may file an application for
initiating corporate insolvency resolution process against a corporate debtor before the Adjudicating
Authority when a default has occurred.

Provided that for the financial creditors, referred to in clauses (a) and (b) of subsection (6A) of section
21, an application for initiation corporate insolvency resolution process against the corporate debtor
shall be filed jointly by not less than one hundred of such creditors in the same class or not less than
ten per cent. of the total number of such creditors in the same class, whichever is less:

Provided further that for financial creditors who are allottees under a real estate project, an application
for initiating corporate insolvency resolution process against the corporate debtor shall be filed jointly
by not less than one hundred of such allottees under the same real estate project or not less than ten
per cent. of the total number of such allottees under the same real estate project, whichever is less:

Provided also that where an application for initiating the corporate insolvency resolution process against
a corporate debtor has been filed by a financial creditor referred to in the first or second provisos
and has not been admitted by the Adjudicating Authority before the commencement of the Insolvency
and Bankruptcy Code (Amendment) Ordinance, 2019, such application shall be modified to comply
with the requirements of the first or second provisos as the case may be within thirty days of the
commencement of the said Ordinance, failing which the application shall be deemed to be withdrawn
before its admission.

Explanation.— For the purposes of this sub-section, a default includes a default in respect of a financial
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debt owed not only to the applicant financial creditor but to any other financial creditor of the corporate
debtor.

(2) The financial creditor shall make an application under sub-section (1) in such form and manner and
accompanied with such fee as may be prescribed.

(3) The financial creditor shall, along with the application furnish —

(a) record of the default recorded with the information utility or such other record or evidence of
default as may be specified;

(b) the name of the resolution professional proposed to act as an interim resolution professional; and
(c) any other information as may be specified by the Board.

(4) The Adjudicating Authority shall, within fourteen days of the receipt of the application under sub-section
(2), ascertain the existence of a default from the records of an information utility or on the basis of other
evidence furnished by the financial creditor under sub-section (3).

Provided that if the Adjudicating Authority has not ascertained the existence of default and passed an
order under sub-section (5) within such time, it shall record its reasons in writing for the same.

(5) Where the Adjudicating Authority is satisfied that —

(a) a default has occurred and the application under sub-section (2) is complete, and there is no
disciplinary proceedings pending against the proposed resolution professional, it may, by order,
admit such application; or

(b) default has not occurred or the application under sub-section (2) is incomplete or any disciplinary
proceeding is pending against the proposed resolution professional, it may, by order, reject such
application:

Provided that the Adjudicating Authority shall, before rejecting the application under clause (b) of sub-
section (5), give a notice to the applicant to rectify the defect in his application within seven days of
receipt of such notice from the Adjudicating Authority.

(6) The corporate insolvency resolution process shall commence from the date of admission of the
application under sub-section (5).

(7) The Adjudicating Authority shall communicate —
(a) the order under clause (a) of sub-section (5) to the financial creditor and the corporate debtor;
(b) the order under clause (b) of sub-section (5) to the financial creditor,
within seven days of admission or rejection of such application, as the case may be.”

Filing of application against a corporate debtor before the Adjudicating Authority.— Section 7 of the
Insolvency and Bankruptcy Code, 2016 lays down the procedure for the initiation of the corporate insolvency
resolution process by a financial creditor. Section 7(1) of the Code provides that a financial creditor either by
itself or jointly with other financial creditors, or any other person on behalf of the financial creditor, as may be
notified by the Central Government may file an application for initiating corporate insolvency resolution process
against a corporate debtor before the National Company Law Tribunal when a default has occurred.

The aforesaid section 7 of the Code was amended by the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018. Originally only the financial creditors were entitled to file an application for
initiating corporate insolvency resolution process against a corporate debtor but after the enactment of
the Insolvency and Bankruptcy Code (Second Amendment) Act, 2018, a financial creditor or any other
person on behalf of the financial creditor, as may be notified by the Central Government, may also file
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an application for initiating corporate insolvency resolution process against a corporate debtor before the
National Company Law Tribunal when a default has occurred.

It was further amended by The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019. Prior
to the amendment, a single deposit holder, debenture holder or home buyer was entitled to file an insolvency
application under the Code, to which the developers had alleged that home buyers were misusing the law as
thousands of cases were filed against real estate companies for delay in possession and completion of projects.
After the said Amendment, a single home buyer cannot file an insolvency application against the Company.

The Government had amended the definition of Financial Debt vide Insolvency and Bankruptcy Code (Second
Amendment) Act 2018, which included that, any amount raised from allottees under the Real Estate Project
shall be deemed to be an amount having the commercial effect of borrowing and hence will be treated as
Financial Debt and thereby allottees were granted the status of ‘Financial Creditor’ u/s 5(7). The aggrieved Real
Estate Companies filed a writ petition in the Hon’ble Supreme Court and challenged the amendment. Hon’ble
Supreme Court in the matter of ‘Pioneer Urban Land and Infrastructure Limited vs. Union of India’ upheld
the constitutional validity of the amendment and stated that the home buyers are Financial Creditors. With
this amendment, the Government has introduced the threshold for filing insolvency application by the home
buyers against the builder companies. Aggrieved by this amendment, the aggrieved home buyers had filed
a writ petition in the Hon’ble Supreme Court, challenging the amendment. The Supreme Court, in the matter
of ‘Manish Kumar & Ors. Vs. Union of India & Anr.’, passed an interim order to maintain the status quo of the
pending applications till the matter is decided by it. Thereby, the IBC amendment shall hold hold and continue
to be in force as at present.

The Explanation appended to section 7(1) makes it clear that for the purposes of section 7(1), a default
includes a default in respect of a financial debt owed not only to the applicant financial creditor but to
any other financial creditor of the corporate debtor. Thus, a financial creditor can file an application for
corporate insolvency resolution process even if the default is in respect of debt of another financial
creditor.

The Financial Creditor shall file Form 1 with NCLT to initiate insolvency proceedings against the Corporate
Debtor.

Furnishing of information by the financial creditor.— Section 7(3) of the Code mandates that the financial
creditor shall, along with the application for initiating corporate insolvency resolution process, furnish a proof
of default and the name of a resolution professional proposed to act as the interim resolution professional
in respect of the corporate debtor.

The NCLT vide Order dated 12th May, 2020 stated that default record from Information Utility must be filed with
all new petitions filed under Section 7 of the Code and no new petition shall be entertained without record of
default.

The requirement to provide proof of default aims at ensuring that financial creditors do not file frivolous
applications or applications which prematurely put the corporate debtor into insolvency resolution proceedings
for extraneous considerations.

Time frame for ascertaining the existence of default.— After the filing of the application, the National Company
Law Tribunal shall ascertain the existence of a default from the records of an information utility or on the basis of
other evidence furnished by the financial creditor within fourteen days of the receipt of the application.

Provided that if the Adjudicating Authority has not ascertained the existence of default and passed an order
under sub-section (5) within such time, it shall record its reasons in writing for the same. [Section 7(4)].
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Supreme Court judgment: time period of 14 days is directory and not mandatory held in the matter of Surendra
Trading Company v. Juggilal Kamlapat Jute Mills Company Limited and Others.

Admission of application.— If the National Company Law Tribunal is satisfied as to the existence of the
default and has ensured that the application is complete and no disciplinary proceedings are pending against
the proposed resolution professional, it shall admit the application [Section 7(5)]. The National Company Law
Tribunal is not required to look into any other criteria for admission of the application.

Rejection of application.— But if the National Company Law Tribunal finds that the default has not occurred
or the application is incomplete or any disciplinary proceeding is pending against the proposed resolution
professional, it may reject the application under section 7(5)(b). Before rejecting the application under section
7(5)(b), the National Company Law Tribunal shall give a notice to the applicant to rectify the defect in the
application within seven days of receipt of such notice from the National Company Law Tribunal.

Commencement of corporate insolvency resolution process.— Sub-section (6) provides that the corporate
insolvency resolution process shall commence from the date of admission of the application under sub-section
(5) of section 7.

Communication of Order.— Sub-section (7) provides that the NCLT shall communicate, within seven days of
admission or rejection of such application, as the case may be

(a) to the financial creditor and the corporate debtor where the application is accepted,

(b) to the financial creditor where the application is rejected.

The Central Government has made the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 in exercise of the powers conferred by clauses (c), (d), (e) and (f) of sub-section (1)
of section 239 read with sections 7, 8, 9 and 10 of the Insolvency and Bankruptcy Code, 2016.

The Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 2016 apply to matters relating
to the corporate insolvency resolution process and has come into force with effect from 1st day of Decemboer,
2016.

Insolvency Resolution by Operational Creditor

Section 8 of the Insolvency and Bankruptcy Code, 2016 lays down the procedure for the initiation of the
corporate insolvency resolution process by an operational creditor. The procedure for insolvency resolution
by operational creditor laid down in section 8 differs from the procedure applicable to financial creditors under
section 7 of the Code.

The rationale for a different procedure in case of operational creditor is based on the premise that the
operational debts (such as trade debts, salary or wage claims, government dues) generally tend to be of
smaller amounts (in comparison to financial debts) or are recurring in nature. The possibility of disputed
debts in relation to operational creditors is also higher in comparison to financial creditors such as banks and
financial institutions.

Section 8 of the Code reads as follows:

‘(1) An operational creditor may, on the occurrence of a default, deliver a demand notice of unpaid
operational debtor copy of an invoice demanding payment of the amount involved in the default to the
corporate debtor in such form and manner as may be prescribed.

(2) The corporate debtor shall, within a period of ten days of the receipt of the demand notice or copy of
the invoice mentioned in sub-section (1) bring to the notice of the operational creditor —
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(a) existence of a dispute, if any, or record of the pendency of the suit or arbitration proceedings filed
before the receipt of such notice or invoice in relation to such dispute;

(b) the payment of unpaid operational debt—

(i) by sending an attested copy of the record of electronic transfer of the unpaid amount from
the bank account of the corporate debtor; or

(i) by sending an attested copy of record that the operational creditor has encashed a cheque
issued by the corporate debtor.

Explanation.— For the purposes of this section, a “demand notice” means a notice served by an
operational creditor to the corporate debtor demanding payment of the operational debt in respect of
which the default has occurred.”

Demand notice or copy of invoice demanding payment of the debt.— Section 8 provides that in case of a
default, the operational creditor has to deliver a demand notice or a copy of an invoice demanding payment
of the debt in default to the corporate debtor. A “demand notice” means a notice served by an operational
creditor to the corporate debtor demanding payment of the operational debt in respect of which the default has
occurred. [Section 8(1)]

Existence of dispute or payment of debt.— The corporate debtor has a period of ten days from the receipt of
the demand notice or invoice to inform the operational creditor of the existence of a dispute regarding the debt
claim or of the payment of the debt by either sending

(i) an attested copy of the record of electronic transfer of the unpaid amount from the bank account of the
corporate debtor, or

(i) an attested copy of record that the operational creditor has encashed a cheque issued by the corporate
debtor. [Section 8(2)]

The procedure established in section 8 of the Code ensures that operational creditors, whose debt claims
are usually smaller, are not prematurely putting the corporate debtor into the insolvency resolution process
or initiating the process for extraneous considerations. The procedure laid down in section 8 also facilitate
informal negotiations between such creditors and the corporate debtor. Such negotiations may result in a
restructuring of the debt outside the formal proceedings.

Application for Initiation of Corporate Insolvency Resolution Process by Operational Creditor
Section 9 of the Code reads as follows:

“(1) After the expiry of the period of ten days from the date of delivery of the notice or invoice demanding
payment under sub-section (1) of section 8, if the operational creditor does not receive payment
from the corporate debtor or notice of the dispute under subsection (2) of section 8, the operational
creditor may file an application before the Adjudicating Authority for initiating a corporate insolvency
resolution process.

(2) The application under sub-section (1) shall be filed in such form and manner and accompanied with
such fee as may be prescribed.

(3) The operational creditor shall, along with the application furnish —

(a) a copy of the invoice demanding payment or demand notice delivered by the operational creditor
to the corporate debtor;

(b) an affidavit to the effect that there is no notice given by the corporate debtor relating to a dispute
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of the unpaid operational debt;

a copy of the certificate from the financial institutions maintaining accounts of the operational
creditor confirming that there is no payment of an unpaid operational debt by the corporate debtor,
if available;

a copy of any record with information utility confirming that there is no payment of an unpaid
operational debt by the corporate debtor, if available; and

any other proof confirming that there is no payment of any unpaid operational debt by the corporate
debtor or such other information, as may be prescribed.

An operational creditor initiating a corporate insolvency resolution process under this section, may
propose a resolution professional to act as an interim resolution professional.

The Adjudicating Authority shall, within fourteen days of the receipt of the application under sub-section
(2), by an order —

(i)

(ii)

admit the application and communicate such decision to the operational creditor and the corporate
debtor if, —

(a) the application made under sub-section (2) is complete;
(b) there is no payment of the unpaid operational debt;

(c) theinvoice or notice for payment to the corporate debtor has been delivered by the operational
creditor;

(d) no notice of dispute has been received by the operational creditor or there is no record of
dispute in the information utility; and

(e) there is no disciplinary proceeding pending against any resolution professional proposed
under sub-section (4), if any.

reject the application and communicate such decision to the operational creditor and the corporate
debtor, if —

(a) the application made under sub-section (2) is incomplete;
(b
(c
(

~

there has been payment of the unpaid operational debt;

~

the creditor has not delivered the invoice or notice for payment to the corporate debtor;

d) notice of dispute has been received by the operational creditor or there is a record of dispute
in the information utility; or

(e) any disciplinary proceeding is pending against any proposed resolution professional:

Provided that Adjudicating Authority, shall before rejecting an application under sub-clause (a) of clause
(i) give a notice to the applicant to rectify the defect in his application within seven days of the date of
receipt of such notice from the Adjudicating Authority.

The corporate insolvency resolution process shall commence from the date of admission of the
application under sub-section (5) of this section.”

Application by operational creditor before NCLT.— Section 9(1) of the Code provides that if the operational
creditor does not receive either the payment of the debt or a notice of existence of dispute in relation to the debt
claim from the corporate debtor within a period of ten days from the date of receipt of the invoice or demand
notice under section 8, he can file an application with the National Company Law Tribunal for initiating the
insolvency resolution process in accordance with section 9 of the Code.
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The Operational Creditor shall file Form 5 with NCLT to initiate insolvency proceedings against the Corporate

Debtor.

Furnishing of information by operational creditor.— Section 9(3) of the Code lays down that such application
by the operational creditor shall be accompanied with:

(@)

(b)

(c)

(d)

(e)

a copy of the invoice demanding payment or demand notice delivered by the operational creditor to the
corporate debtor;

an affidavit to the effect that there is no notice given by the corporate debtor relating to a dispute of the
unpaid operational debt;

a copy of the certificate from the financial institutions maintaining accounts of the operational creditor
confirming that there is no payment of an unpaid operational debt by the corporate debtor, if available;

a copy of any record with information utility confirming that there is no payment of an unpaid operational
debt by the corporate debtor, if available; and

any other proof confirming that there is no payment of any unpaid operational debt by the corporate
debtor or such other information, as may be prescribed.

Section 9(3) of the Code was amended by the Insolvency and Bankruptcy Code (Second Amendment) Act,
2018. The (Second Amendment) Act, 2018 has amended sub-clause (c) and made the condition of filing
certificate from financial institutions maintaining accounts of operational creditor to prove non-payment of
operational debt optional. The (Second Amendment) Act, 2018 has also added sub-clauses (d) and (e)
which provide other means of proving non-payment of operational debt by the corporate debtor.

Admission of application.— The National Company Law Tribunal shall admit the application and communicate
such decision to the operational creditor and the corporate debtor within fourteen days of the receipt of such
application if the following conditions are fulfilled.

(a

(b

—~

Cc

)
)
)
(d)

(e)

the application made under sub-section (2) is complete,
there is no payment of the unpaid operational debt,
the invoice or notice for payment to the corporate debtor has been delivered by the operational creditor,

notice of dispute has not been received by the operational creditor or there is no record of dispute in the
information utility, and

there is no disciplinary proceeding pending against the proposed resolution professional. [Section 9(5)

)

Rejection of Application.— The National Company Law Tribunal shall reject the application and communicate
such decision to the operational creditor and the corporate debtor within fourteen days of the receipt of such
application if:

(a

(b

—~

c

)
)
)
(d)

(e)

the application is incomplete,
there has been payment of the unpaid operational debt,
the creditor has not delivered the invoice or notice for payment to the corporate debtor,

notice of dispute has been received by the operational creditor or there is a record of dispute in the
information utility, or

any disciplinary proceeding is pending against any proposed resolution professional. [Section 9(5)(ii)]

The National Company Law Tribunal shall before rejecting an application under sub-clause (a) of clause (ii) (i.e.,
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where the application is incomplete) give a notice to the applicant to rectify the defect in his application within
seven days of the date of receipt of such notice from the National Company Law Tribunal.

Commencement of corporate insolvency resolution process.— The corporate insolvency resolution
process shall commence from the date of admission of the application under sub-section (5) of section 9.
[Section 9(6)]

Initiation of corporate insolvency resolution process by corporate applicant

Section 10 of the Insolvency and Bankruptcy Code, 2016 provides for the initiation of corporate insolvency
resolution process by the corporate debtor itself. Section 10 reads as follows:

“(1)  Where a corporate debtor has committed a default, a corporate applicant thereof may file an application
for initiating corporate insolvency resolution process with the Adjudicating Authority.

(2) The application under sub-section (1) shall be filed in such form, containing such particulars and in such
manner and accompanied with such fee as may be prescribed.

(3) The corporate applicant shall, along with the application, furnish—

(a) the information relating to its books of account and such other documents for such period as may
be specified;

(b) the information relating to the resolution professional proposed to be appointed as an interim
resolution professional; and

(c) the special resolution passed by shareholders of the corporate debtor or the resolution passed by
at least three-fourth of the total number of partners of the corporate debtor, as the case may be,
approving filing of the application.

(4) The Adjudicating Authority shall, within a period of fourteen days of the receipt of the application, by an
order—

(a) admit the application, if it is complete and no disciplinary proceeding is pending against the
proposed resolution professional; or

(b) reject the application, if it is incomplete or any disciplinary proceeding is pending against the
proposed resolution professional:

Provided that Adjudicating Authority shall, before rejecting an application, give a notice to the applicant
to rectify the defects in his application within seven days from the date of receipt of such notice from the
Adjudicating Authority.

(5) The corporate insolvency resolution process shall commence from the date of admission of the
application under sub-section (4) of this section.”

Corporate applicant.— Section 10(1) of the Code uses the expression “corporate applicant” and not a “corporate
debtor”. According to section 5(5) of the Code, a “corporate applicant” means —

(a) corporate debtor; or

(b) amember or partner of the corporate debtor who is authorised to make an application for the corporate
insolvency resolution process under the constitutional document of the corporate debtor; or

(c) anindividual who is in charge of managing the operations and resources of the corporate debtor; or
(d) a person who has the control, and supervision over the financial affairs of the corporate debtor.

Default by corporate debtor.— In case of a default by corporate debtor, a corporate applicant thereof may
file an application for initiating corporate insolvency resolution process with the Adjudicating Authority. The
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authorisation of a corporate applicant to file the application for initiating corporate insolvency resolution process
is based on the premise that since they are the people likely to have the best information about the financial
affairs of the corporate debtor and permitting such applicants to initiate the corporate insolvency resolution
process would ensure timely intervention that is crucial for any corporate insolvency resolution process to
succeed.

The corporate applicant can only initiate the corporate insolvency resolution process upon the occurrence
of a default and not on mere likelihood of inability to pay debts. Therefore, a corporate applicant cannot
trigger the corporate insolvency resolution process prematurely to abuse the provisions of the Code.
Further, as the Code envisages the displacement of the management of the corporate debtor during the
insolvency resolution process (which can also be permanent, depending on the outcome of the resolution
process), corporate applicants would be deterred from initiating the insolvency resolution process for
extraneous considerations.

The corporate applicant shall file Form 6 with NCLT to initiate insolvency proceedings.

Furnishing of information by corporate applicant.— Under section 10(3) of the Code, the corporate applicant
is required to furnish, along with such application, (a) the information relating to its books of account, (b) the
information relating to the resolution proposed to be appointed as an interim resolution professional, (c) the
special resolution passed by shareholders of the corporate debtor or the resolution passed by at least three-
fourth of the total number of partners of the corporate debtor, as the case may be, approving filing of the
application.

Sub-section (3) of section 10 of the Code was amended by the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018. The (Second Amendment) Act, 2018 provided for the requirement of special resolution
passed by the shareholders of the corporate debtor or resolution passed by at least three-fourth of the total
number of partners of the corporate debtor, as the case may be, for initiation of corporate insolvency resolution
process by corporate applicant. The (Second Amendment) Act, 2018 has also amended sub-section (4) to
provide that the presence or absence of pending disciplinary proceedings against the proposed resolution
professional shall be a ground for acceptance or rejection of application for corporate insolvency resolution
process filed by the corporate applicant.

Originally sub-section (3) of section 10 read as follows:
“(3). The corporate applicant shall, along with the application furnished the information relating to —

(a) its books of account and such other documents relating to such period as may be specified; and

(b) the resolution professional proposed to be appointed as an interim resolution professional.”

Admission or rejection of application.— The NCLT shall thereafter admit the application within fourteen days
from the date of receipt of the application if it is complete and no disciplinary proceeding is pending against the
proposed resolution professional. The NCLT shall reject the application, if it is incomplete or any disciplinary
proceeding is pending against the proposed resolution professional. The NCLT shall, before rejecting an
application give a notice to the applicant to rectify the defects in the application within seven days from the date
of receipt of such notice from the NCLT. [Section 10(4)]

Commencement of corporate insolvency resolution process.— The corporate insolvency resolution process
shall commence from the date of admission of the application under sub-section (4) of section 10.
Suspension of Initiation of corporate insolvency resolution process

Section 10A was inserted vide the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2020 which
came into effect from 05th June, 2020 in light of COVID-19 pandemic that has impacted business, financial
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markets and economy all over the world, including India, and created uncertainty and stress for business for
reasons beyond their control. Section 10A reads as follows:

“Notwithstanding anything contained in sections 7, 9 and 10, no application for initiation of corporate
insolvency resolution process of a corporate debtor shall be filed, for any default arising on or after 25th
March, 2020 for a period of six months or such further period, not exceeding one year from such date, as
may be notified in this behalf:

Provided that no application shall ever be filed for initiation of corporate insolvency resolution process of a
corporate debtor for the said default occurring during the said period.

Explanation. - For the removal of doubts, it is hereby clarified that the provisions of this section shall not apply
to any default committed under the said sections before 25th March, 2020.”

The aforesaid section covers the default of a corporate debtor which arises after the 25th March 2020 emerging
due to the impact of COVID 19 and shall remain suspended for six months or upto a period of one year.
However, the defaults prior to this date are enforceable under the Code,

The section also states that “no application shall ever be filed for initiation of corporate insolvency resolution
process of a corporate debtor for the said default occurring during the said period” which means that no financial
creditor, operational creditor or corporate applicant can file an insolvency application for the defaults occurring
between 25th March, 2020 and the next six months or one year,

This was a necessary measure considering the national lockdown in force since 25th March, 2020 to combat
COVID-19 and also the difficulty in finding adequate number of resolution applicants to rescue the corporate
person who may default in discharge of their debt obligation.

Persons Not Entitled to Make Application

Section 11 of the Code lists out the persons who are not eligible to make an application to initiate the corporate
insolvency resolution process. According to section 11, the following persons shall not be entitled to make an
application to initiate corporate insolvency resolution process under Chapter Il of Part Il of the Insolvency and
Bankruptcy Code, 2016:

(a) a corporate debtor undergoing a corporate insolvency resolution process; or

(b) acorporate debtor having completed corporate insolvency resolution process twelve months preceding
the date of making of the application; or

(c) a corporate debtor or a financial creditor who has violated any of the terms of resolution plan which was
approved twelve months before the date of making of an application under this Chapter; or

(d) a corporate debtor in respect of whom a liquidation order has been made.

Explanation I. - For the purposes of this section, a corporate debtor includes a corporate applicant in respect of
such corporate debtor.

Explanation Il.- For the purposes of this section, it is hereby clarified that nothing in this section shall prevent a
corporate debtor referred to in clauses (a) to (d) from initiating corporate insolvency resolution process against
another corporate debtor.

Thus, according to section 11, a corporate debtor which is undergoing a corporate insolvency resolution process
(at the time of such application) or has completed a corporate insolvency resolution process in the preceding
twelve months is not entitled to file an application for initiating the corporate insolvency resolution process.

Clause (a) and (b) of section 11 ensure that corporate debtors do not have repeated recourse to the corporate
insolvency resolution process in order to delay payment of debts or to keep assets out of the reach of
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creditors.

Similarly, a corporate debtor or a financial creditor who has violated any of the terms of the resolution plan
that was approved twelve months before making an application for initiating the process is also not entitled to
make an application for initiating the corporate insolvency resolution process. Clause (c) aims at ensuring that
corporate debtors or financial creditors do not abuse the corporate insolvency resolution process for extraneous
considerations in addition to ensuring compliance with the terms of the resolution plan. Lastly, a corporate
debtor in respect of which a liquidation order has been passed is not allowed to initiate the insolvency resolution
process again. Thus clause (d) ensures finality of the liquidation order.

Time-limit for Completion of Insolvency Resolution Process

Section 12 of the Code which prescribes a time limit for completion of insolvency resolution process reads as
follows:

“(1) Subject to sub-section (2), the corporate insolvency resolution process shall be completed within a
period of one hundred and eighty days from the date of admission of the application to initiate such
process.

(2) The resolution professional shall file an application to the Adjudicating Authority to extend the period of
the corporate insolvency resolution process beyond one hundred and eighty days, if instructed to do so
by a resolution passed at a meeting of the committee of creditors by a vote of sixty-six per cent. of the
voting shares.

(3) On receipt of an application under sub-section (2), if the Adjudicating Authority is satisfied that the
subject matter of the case is such that corporate insolvency resolution process cannot be completed
within one hundred and eighty days, it may by order extend the duration of such process beyond one
hundred and eighty days by such further period as it thinks fit, but not exceeding ninety days:

Provided that any extension of the period of corporate insolvency resolution process under this section shall
not be granted more than once.”

Provided further that the corporate insolvency resolution process shall mandatorily be completed within a
period of three hundred and thirty days from the insolvency commencement date, including any extension of
the period of corporate insolvency resolution process granted under this section and the time taken in legal
proceedings in relation to such resolution process of the corporate debtor.

Provided also that where the insolvency resolution process of a corporate debtor is pending and has not been
completed within the period referred to in the second proviso, such resolution process shall be completed
within a period of ninety days from the date of commencement of the Insolvency and Bankruptcy Code
(Amendment) Act, 2019.

Time limit for completion of resolution process.— Section 12(1) lays down that subject to sub-section (2),
the corporate insolvency resolution process shall be completed within a period of one hundred and eighty
days from the date of admission of the application to initiate such process.

Extension of time.— Section 12(2) provides that the resolution professional shall file an application with the
NCLT to extend the period of the corporate insolvency resolution process beyond one hundred and eighty days,
if he is instructed to do so by a resolution passed at a meeting of the committee of creditors by a vote of sixty-
six per cent of the voting shares.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has amended sub-section (2)
of section 12 of the Code to recalibrate voting threshold from seventy-five per cent to sixty-six per cent for
extension of corporate insolvency resolution process period by committee of creditors.

On receipt of application, if the NCLT is satisfied that the subject matter of the case is such that corporate
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insolvency resolution process cannot be completed within one hundred and eighty days, it may by order
extend the duration of such process beyond one hundred and eighty days by such further period as it thinks fit,
but such period cannot exceed ninety days. [Section 12(3)]

Thus, section 12 prescribe a time limit of 180 days, extendable by a further 90 days, for the completion of
corporate insolvency resolution process. The application for the extension can only be made by the resolution
professional and has to be supported by a resolution passed at a meeting of the committee of creditors by a
maijority of 66 per cent of the voting shares. Any such extension of the period of corporate insolvency resolution
process under section 12 shall not be granted more than once.

“Voting share” means the share of the voting rights of a single financial creditor in the committee of creditors
which is based on the proportion of the financial debt owed to such financial creditor in relation to the financial
debt owed by the corporate debtor. [Section 5(28)]

The well-defined time limit is aimed at ensuring that commercially unviable corporate debtors are not kept in
the resolution process for long periods and are liquidated basis the decision of the financial creditors at the
earliest opportunity. The time limit would not only reduce the cost to creditors and other stakeholders (including
employees and workmen) of a long-drawn out procedure but also avoid any depletion in value of the corporate
debtor’s business/returns to creditors and other stakeholders. This would also enable promoters of failed
businesses to exit the ventures swiftly.

Withdrawal of Application Admitted under Section 7, 9 or 10

Section 12A was added by the Insolvency and Bankruptcy Code (Second Amendment) Act, 2018. The
newly added section 12A provides that the Adjudicating Authority may allow the withdrawal of application
admitted under section 7 or section 9 or section 10, on an application made by the applicant with the approval
of ninety per cent voting share of the committee of creditors, in such manner as may be specified.

Before admission of the application, however, the Adjudicating Authority may permit withdrawal of the application
on the request of the applicant under Rule 8 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016. Form FA given under Regulation 30A of the IBBI (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 is required to be filed for withdrawal of the CIRP.

LESSON ROUND UP

— Partll of the Insolvency and Bankruptcy Code, 2016 deals with the insolvency resolution and liquidation
for corporate persons.

— Section 4 of the Insolvency and Bankruptcy Code, 2016 provides that Part Il of the Code shall apply
to matters relating to the insolvency and liquidation of corporate debtors where the minimum amount
of the default is one crore rupees.

— Section 6 of the Insolvency and Bankruptcy Code, 2016 provides that where any corporate debtor
commits a default, a financial creditor, an operational creditor or the corporate debtor itself may initiate
corporate insolvency resolution process.

— A ffinancial creditor’ means any person to whom a financial debt is owed and includes a person to
whom such debt has been legally assigned or transferred to. [Section 5(7)]

— An ‘operational creditor’ means a person to whom an operational debt is owed and includes any
person to whom such debt has been legally assigned or transferred. [Section 5(20)]

— Section 7 of the Insolvency and Bankruptcy Code, 2016 lays down the procedure for the initiation of
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the corporate insolvency resolution process by a financial creditor or two or more financial creditors
jointly.

— Section 7(3) of the Code mandates that the financial creditor shall, along with the application for
initiating corporate insolvency resolution process, furnish a proof of default and the name of a resolution
professional proposed to act as the interim resolution professional in respect of the corporate debtor.

— Section 8 the Insolvency and Bankruptcy Code, 2016 lays down the procedure for the initiation of the
corporate insolvency resolution process by an operational creditor.

— Section 10 of the Insolvency and Bankruptcy Code, 2016 provides for the initiation of corporate
insolvency resolution process by the corporate debtor itself.

— Section 11 of the Code lists out the persons who are not eligible to make an application to initiate the
corporate insolvency resolution process.

— Section 12(1) lays down that subject to sub-section (2), the corporate insolvency resolution process
shall be completed within a period of one hundred and eighty days from the date of admission of the
application to initiate such process. It can be further extended once by a period not exceeding ninety
days by NCLT. However, the corporate insolvency resolution process shall mandatorily be completed
within a period of three hundred and thirty days from the insolvency commencement date.

— Section 12A provides that the Adjudicating Authority may allow the withdrawal of application admitted
under sections 7, 9 or 10, on an application made by the applicant with the approval of ninety per cent
voting share of the committee of creditors, in such manner as may be specified.

TEST YOURSELF

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation).

1. Who can initiate corporate insolvency resolution process under the Insolvency and Bankruptcy Code,
20167 Explain in brief.

2. Briefly explain the process of initiation of corporate insolvency resolution process by a Financial
Creditor under the Insolvency and Bankruptcy Code, 2016.

3. Mention the steps involved in initiation of corporate insolvency resolution process by an Operational
Creditor under the Insolvency and Bankruptcy Code, 2016.

4. What do you understand by ‘Corporate Applicant’? Discuss the process of initiation of insolvency
resolution process by a Corporate Applicant under the Insolvency and Bankruptcy Code, 2016.

5. Mention the persons who are not entitled to make an application for insolvency resolution process
under the Insolvency and Bankruptcy Code, 2016.

6. Whether an application once admitted under section 7, 9 or 10 of the Insolvency and Bankruptcy
Code, 2016 can be withdrawn? What is the time-limit envisaged under the Code for the completion of
insolvency resolution process.
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LEARNING OBJECTIVES

An Insolvency Professional is one who is registered
with the Insolvency and Bankruptcy Board of
India (IBBI). They are enrolled with an Insolvency
Professional Agency and they are involved in
the insolvency resolution process of an insolvent
individual, companies, LLPs or partnerships.

Section 208(1) of the Code provides that where
any insolvency resolution, fresh start, liquidation or
bankruptcy process has been initiated, it shall be
the function of an insolvency professional to take
such actions as may be necessary. Registration
of an insolvency professional shall be subject to
the condition that he shall abide by the Code of
Conduct.

Upon the admission of insolvency resolution
application by NCLT, the NCLT will cause a public
announcement to be made for the submission
of claims by the creditors. Also, NCLT appoints
the interim resolution professional and declares
Moratorium. The Committee of Creditors takes
decisions about the viability of the company under
CIRP. It may either appoint the Interim Resolution
Professional as a Resolution Professional orreplace
the Interim Resolution Professional with a new
Resolution Professional. Resolution Professional
prepares an information memorandum which helps
the prospective resolution applicants in formulating
a Resolution Plan.

This chapter covers basics of corporate insolvency
resolution process under the Code, namely,
functions of Adjudicating Authority, Interim
Resolution Professional, Resolution Professional,
etc.
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INTRODUCTION

An Insolvency Professional (IP) plays a very important role under the Insolvency and Bankruptcy Code, 2016.
He is a significant actor in the corporate insolvency resolution process. He acts as an “Interim Resolution
Professional (IRP)” and “Resolution professional (RP)” in the corporate insolvency resolution process (specified
in Part Il of the Code which deals with corporate persons) as well as a “resolution professional” under Part Il
of the Code (which deals with Insolvency Resolution and Bankruptcy for Individuals and Partnership Firms) for
conducting the fresh start process or insolvency resolution process. As an interim resolution professional, he
performs various functions such as the collection of claims, the collection of information about the corporate
debtor, the constitution of the committee of creditors and the interim management of the company’s affairs and
monitoring of the company’s assets till a resolution professional is appointed.

An insolvency professional also acts as a liquidator in accordance with the provisions of Part Il as well as a
“bankruptcy trustee” for the estate of the bankrupt under section 125 in Part Il of the Code.

In the corporate insolvency resolution process, the insolvency professional runs the debtor’s business during
the moratorium period, verifies the claims of the creditors and constitutes a creditors committee and helps the
committee of creditors in arriving at a consensus for the revival and rehabilitation of the corporate debtor’s
business. In liquidation, the insolvency professional acts as a liquidator and a bankruptcy trustee. ‘Insolvency
professionals’ is a class of professionals having minimum standards of professional and ethical conduct and are
regulated by “Insolvency Professional Agencies”.

Definitions in the Insolvency and Bankruptcy Code, 2016:

Section 3(19): “Insolvency Professional” means a person enrolled under section 206 with an insolvency
professional agency as its member and registered with the Board as an insolvency professional under
section 207.

Section 5(18): “Liquidator” means an insolvency professional appointed as a liquidator in accordance with
the provisions of Chapter Il or Chapter V of Part Il, as the case may be.

Section 5(27): “Resolution Professional”, for the purposes of Part I, means an insolvency professional
appointed to conduct the corporate insolvency resolution process and includes an interim-resolution
professional.

Section 79(9): “Bankruptcy Trustee” means the insolvency professional appointed as a trustee for the estate
of the bankrupt under section 125.

Section 79(21): “Resolution Professional” means an insolvency professional appointed under Part Ill as a
resolution professional for conducting the fresh start process or insolvency resolution process.

Enrolment and Registration of Insolvency Professionals

Section 206 of the Insolvency and Bankruptcy Code lays down that no person shall render his services as
insolvency professional under this Code without being enrolled as a member of an insolvency professional
agency and registered with the Board.

Section 207(1) further lays down that every insolvency professional shall, after obtaining the membership of
any insolvency professional agency, register himself with the Board within such time, in such manner and on
payment of such fee, as may be specified by regulations. Section 207(2) empowers the IBBI to specify the
categories of professionals or persons possessing such qualifications and experience in the field of finance,
law, management, insolvency or such other field to act as insolvency professionals.
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The Insolvency and Bankruptcy Board of India has made the Insolvency and Bankruptcy Board of India
(Insolvency Professionals) Regulations, 2016 to regulate the working of Insolvency Professionals. These
regulations are amended from time to time by the Insolvency and Bankruptcy Board of India.

Functions and Obligations of Insolvency Professionals

Section 208(1) of the Code provides that where any insolvency resolution, fresh start, liquidation or bankruptcy
process has been initiated, it shall be the function of an insolvency professional to take such actions as may be
necessary, in the following matters, namely:—

(a) afresh start order process under Chapter Il of Part Il;

—~

c

)

(b) individual insolvency resolution process under Chapter Il of Part Ill;
) corporate insolvency resolution process under Chapter Il of Part Il;
)

(d) individual bankruptcy process under Chapter IV of Part lll; and (e) liquidation of a corporate debtor firm

under Chapter Il of Part Il.
(e) liquidation of a corporate debtor firm under Chapter Il of Part Il.
Section 208(2) mandates that every insolvency professional shall abide by the following code of conduct:—
(a) to take reasonable care and diligence while performing his duties;

(b) to comply with all requirements and terms and conditions specified in the bye-laws of the insolvency
professional agency of which he is a member;

(c) to allow the insolvency professional agency to inspect his records;

(d) to submit a copy of the records of every proceeding before the Adjudicating Authority to the Board as
well as to the insolvency professional agency of which he is a member; and

(e) to perform his functions in such manner and subject to such conditions as may be specified.

IBBI circulars

The IBBI vide circular dated 03 January, 2018 stated that an insolvency professional shall not outsource
any of his duties and responsibilities under the Code, He shall not require any certificate from another person
certifying eligibility of a resolution applicant. Another circular dated 03 January, 2018 stated that the insolvency
professional shall exercise reasonable care and diligence and take all necessary steps to ensure that the
corporate person undergoing any process under the Code complies with the applicable laws.

Regulation 40B of CIRP Regulations, 2016 prescribes certain forms to be submitted by insolvency professional.

The Insolvency and Bankruptcy Board of India (Insolvency Professionals) Regulations,
2016

The Insolvency and Bankruptcy Board of India has made the Insolvency and Bankruptcy Board of India
(Insolvency Professionals) Regulations, 2016 in exercise of the powers conferred by sections 196, 207 and 208
read with section 240 of the Insolvency and Bankruptcy Code, 2016. These regulations came into force with
effect from 29th November 2016.

The IBBI (Insolvency Professionals) Regulations, 2016 makes provisions for the examination and registration
of Insolvency Professionals with the Insolvency and Bankruptcy Board of India. These regulations also make
provisions for the disciplinary proceedings against the insolvency professional as well as prescribes the code of
conduct for insolvency professionals.
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According to Regulation 4, no individual shall be eligible to be registered as an insolvency professional if he -

(@)
(b)
(c)

(d)

(e)

(¢))

is a minor;
is not a person resident in India;

does not have the qualification and experience specified in regulations 5 or 9 of the IBBI (Insolvency
Professionals) Regulations, 2016, as the case may be;

has been convicted by any competent court for an offence punishable with imprisonment for a term
exceeding six months or for an offence involving moral turpitude, and a period of five years has not
elapsed from the date of expiry of the sentence. Provided that if a person has been convicted of any
offence and sentenced in respect thereof to imprisonment for a period of seven years or more, he shall
not be eligible to be registered;

he is an undischarged insolvent, or has applied to be adjudicated as an insolvent;
he has been declared to be of unsound mind; or
he is not a fit and proper person.

Explanation: For determining whether an individual is fit and proper under these Regulations, the Board
may take account of any consideration as it deems fit, including but not limited to the following criteria-

integrity, reputation and character;
absence of convictions and restraint order; and

competence, including financial solvency and net worth.

First Schedule to the aforesaid regulations prescribes the code of conduct for insolvency professionals.
According to Regulation 7(2)(h), the registration of an insolvency professional shall be subject to the condition
that he shall abide by the following Code of Conduct specified in the First Schedule to the Regulations:

Code of Conduct for Insolvency Professionals

Integrity and objectivity

1.

3A.

An insolvency professional must maintain integrity by being honest, straightforward, and forthright in all
professional relationships.

An insolvency professional must not misrepresent any facts or situations and should refrain from being
involved in any action that would bring disrepute to the profession.

An insolvency professional must act with objectivity in his professional dealings by ensuring that his
decisions are made without the presence of any bias, conflict of interest, coercion, or undue influence
of any party, whether directly connected to the insolvency proceedings or not.

An insolvency professional must disclose the details of any conflict of interests to the stakeholders,
whenever he comes across such conflict of interest during an assignment.

An insolvency professional appointed as an interim resolution professional, resolution professional,
liquidator, or bankruptcy trustee should not himself acquire, directly or indirectly, any of the assets of
the debtor, nor knowingly permit any relative to do so.

Independence and impartiality

5.

An insolvency professional must maintain complete independence in his professional relationships
and should conduct the insolvency resolution, liquidation or bankruptcy process, as the case may be,
independent of external influences.
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In cases where the insolvency professional is dealing with assets of a debtor during liquidation or
bankruptcy process, he must ensure that he or his relatives do not knowingly acquire any such assets,
whether directly or indirectly unless it is shown that there was no impairment of objectivity, independence
or impartiality in the liquidation or bankruptcy process and the approval of the Board has been obtained
in the matter.

An insolvency professional shall not take up an assignment under the Code if he, any of his relatives,
any of the partners or directors of the insolvency professional entity of which he is a partner or director,
or the insolvency professional entity of which he is a partner or director is not independent, in terms of
the Regulations related to the processes under the Code, in relation to the corporate person/ debtor
and its related parties. 8. An insolvency professional shall disclose the existence of any pecuniary or
personal relationship with any of the stakeholders entitled to distribution under sections 53 or 178 of the
Code, and the concerned corporate person/ debtor as soon as he becomes aware of it, by making a
declaration of the same to the applicant, committee of creditors, and the person proposing appointment,
as applicable.

An insolvency professional shall disclose as to whether he was an employee of or has been in the panel
of any financial creditor of the corporate debtor, to the committee of creditors and to the insolvency
professional agency of which he is a professional member and the agency shall publish such disclosure
on its website.

An insolvency professional shall not influence the decision or the work of the committee of creditors or
debtor, or other stakeholders under the Code, so as to make any undue or unlawful gains for himself or
his related parties, or cause any undue preference for any other persons for undue or unlawful gains
and shall not adopt any illegal or improper means to achieve any mala fide objectives.

Professional competence

10.

An insolvency professional must maintain and upgrade his professional knowledge and skills to render
competent professional service.

Representation of correct facts and correcting misapprehensions

11.  An insolvency professional must inform such persons under the Code as may be required, of a
misapprehension or wrongful consideration of a fact of which he becomes aware, as soon as may be
practicable.

12.  An insolvency professional must not conceal any material information or knowingly make a misleading
statement to the Board, the Adjudicating Authority or any stakeholder, as applicable.

Timeliness

13. An insolvency professional must adhere to the time limits prescribed in the Code and the rules,
regulations and guidelines thereunder for insolvency resolution, liquidation or bankruptcy process, as
the case may be, and must carefully plan his actions, and promptly communicate with all stakeholders
involved for the timely discharge of his duties.

14. An insolvency professional must not act with mala fide or be negligent while performing his functions

and duties under the Code.

Information management.

15.

An insolvency professional must make efforts to ensure that all communication to the stakeholders,
whether in the form of notices, reports, updates, directions, or clarifications, is made well in advance
and in a manner which is simple, clear, and easily understood by the recipients.
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16. An insolvency professional must ensure that he maintains written contemporaneous records for any
decision taken, the reasons for taking the decision, and the information and evidence in support of such
decision. This shall be maintained so as to sufficiently enable a reasonable person to take a view on the
appropriateness of his decisions and actions.

17. An insolvency professional must not make any private communication with any of the stakeholders unless
required by the Code, rules, regulations and guidelines thereunder, or orders of the Adjudicating Authority.

18. Aninsolvency professional must appear, co-operate and be available for inspections and investigations
carried out by the Board, any person authorised by the Board or the insolvency professional agency
with which he is enrolled.

19. An insolvency professional must provide all information and records as may be required by the Board
or the insolvency professional agency with which he is enrolled.

20. An insolvency professional must be available and provide information for any periodic study, research
and audit conducted by the Board.

Confidentiality

21. Aninsolvency professional must ensure that confidentiality of the information relating to the insolvency
resolution process, liquidation or bankruptcy process, as the case may be, is maintained at all times.
However, this shall not prevent him from disclosing any information with the consent of the relevant
parties or required by law.

Occupation, employability and restrictions

22. An insolvency professional must refrain from accepting too many assignments, if he is unlikely to be
able to devote adequate time to each of his assignments.

23. Aninsolvency professional must not engage in any employment when he holds a valid authorisation for
assignment or when he is undertaking an assignment.

23A. Where an insolvency professional has conducted a corporate insolvency resolution process, he and his
relatives shall not accept any employment, other than an employment secured through open competitive
recruitment, with, or render professional services, other than services under the Code, to a creditor
having more than ten percent voting power, the successful resolution applicant, the corporate debtor or
any of their related parties, until a period of one year has elapsed from the date of his cessation from
such process.

23B. An insolvency professional shall not engage or appoint any of his relatives or related parties, for or in
connection with any work relating to any of his assignment.

23C. Aninsolvency professional shall not provide any service for or in connection with the assignment which
is being undertaken by any of his relatives or related parties.

Explanation.- For the purpose of clauses 23A to 23C, “related party” shall have the same meaning as
assigned to it in clause (24A) of section 5, but does not include an insolvency professional entity of
which the insolvency professional is a partner or director.

24. Aninsolvency professional must not conduct business which in the opinion of the Board is inconsistent
with the reputation of the profession.

Remuneration and costs

25. An insolvency professional must provide services for remuneration which is charged in a transparent
manner, is a reasonable reflection of the work necessarily and properly undertaken, and is not
inconsistent with the applicable regulations.
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25A. An insolvency professional shall disclose the fee payable to him, the fee payable to the insolvency
professional entity, and the fee payable to professionals engaged by him to the insolvency professional
agency of which he is a professional member and the agency shall publish such disclosure on its
website.

26. An insolvency professional shall not accept any fees or charges other than those which are disclosed
to and approved by the persons fixing his remuneration.

27. An insolvency professional shall disclose all costs towards the insolvency resolution process costs,
liquidation costs, or costs of the bankruptcy process, as applicable, to all relevant stakeholders, and
must endeavour to ensure that such costs are not unreasonable.

Gifts and hospitality

28. An insolvency professional, or his relative must not accept gifts or hospitality which undermines or
affects his independence as an insolvency professional.

29. An insolvency professional shall not offer gifts or hospitality or a financial or any other advantage to a
public servant or any other person, intending to obtain or retain work for himself, or to obtain or retain
an advantage in the conduct of profession for himself.

Declaration of Moratorium and Public Announcement

Section 13 of the Code lists the actions that the NCLT shall take after an application for initiating the corporate
insolvency resolution process has been admitted.

After admitting the application under section 7 or section 9 or section 10, the NCLT shall, by an order:
(a) declare a moratorium for the purposes referred to in section 14,

(b) cause a public announcement of the initiation of corporate insolvency resolution process and call for
the submission of claims under section 15, and

(c) appointaninterim resolution professionalinthe manner as laid down in section 16. [Section 13(1)]

According to Section 13(2), the public announcement referred to in Section 13(1)(b) shall be made immediately
after the appointment of the interim resolution professional. The explanation to Regulation 6(1) of Insolvency
and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016
prescribes that immediately means three days from the date of his appointment.

The Insolvency and Bankruptcy Board of India has made the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 to regulate the insolvency
resolution process for corporate persons. These regulations are amended from time to time by the Insolvency
and Bankruptcy Board of India.

Moratorium

Section 14 describes the effect of the moratorium declared under section 13 of the Code. Section 14 reads as
follows:

“(1) Subject to provisions of sub-sections (2) and (3), on the insolvency commencement date, the Adjudicating
Authority shall by order declare moratorium for prohibiting all of the following, namely:

(a) the institution of suits or continuation of pending suits or proceedings against the corporate debtor
including execution of any judgement, decree or order in any court of law, tribunal, arbitration panel or
other authority;
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(b) transferring, encumbering, alienating or disposing of by the corporate debtor any of its assets or any
legal right or beneficial interest therein;

(c) any action to foreclose, recover or enforce any security interest created by the corporate debtor in
respect of its property including any action under the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 (54 of 2002);

(d) the recovery of any property by an owner or lessor where such property is occupied by or in the
possession of the corporate debtor.

Explanation.— For the purposes of this sub-section, it is hereby clarified that notwithstanding anything
contained in any other law for the time being in force, a licence, permit, registration, quota, concession,
clearance or a similar grant or right given by the Central Government, State Government, local authority,
sectoral regulator or any other authority constituted under any other law for the time being in force, shall
not be suspended or terminated on the grounds of insolvency, subject to the condition that there is no
default in payment of current dues arising for the use or continuation of the license or a similar grant
or right during moratorium period. [Inserted vide The Insolvency and Bankruptcy Code (Amendment)
Ordinance, 2019]

(2) The supply of essential goods or services to the corporate debtor as may be specified shall not be
terminated or suspended or interrupted during moratorium period.

(2A) Where the interim resolution professional or resolution professional, as the case may be, considers the
supply of goods or services critical to protect and preserve the value of the corporate debtor and manage
the operations of such corporate debtor as a going concern, then the supply of such goods or services shall
not be terminated, suspended or interrupted during the period of moratorium, except where such corporate
debtor has not paid dues arising from such supply during the moratorium period or in such circumstances
as may be specified. [Inserted vide The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019]

(3) The provisions of sub-section (1) shall not apply to —

(a) such transaction, agreements or other arrangements as may be notified by the Central Government in
consultation with any financial sector regulator or any other authority;

(b) a surety in a contract of guarantee to a corporate debtor.

(4) The order of moratorium shall have effect from the date of such order till the completion of the corporate
insolvency resolution process:

Provided that where at any time during the corporate insolvency resolution process period, if the Adjudicating
Authority approves the resolution plan under sub-section (1) of section 31 or passes an order for liquidation of
corporate debtor under section 33, the moratorium shall cease to have effect from the date of such approval or
liquidation order, as the case may be.”

Prohibition of certain acts.— On the insolvency commencement date, the NCLT shall by order declare
moratorium for prohibiting all of the following acts:

(a) the institution of suits or continuation of pending suits or proceedings against the corporate
debtor including execution of any judgement, decree or order in any court of law, tribunal, arbitration
panel or other authority,

(b) transferring, encumbering, alienating or disposing of by the corporate debtor any of its assets or
any legal right or beneficial interest therein,

(c) any action to foreclose, recover or enforce any security interest created by the corporate debtor



Lesson 16 = Role, Functions and Duties of IP, IRP and RP 61

in respect of its property including any action under the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002,

(d) the recovery of any property by an owner or lessor where such property is occupied by or in the
possession of the corporate debtor. [Section 14(1)]

The explanation inserted vide The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019
ensures that the corporate debtor retains its going concern status by protecting the corporate debtor
from suspension and/ or termination of its licenses/ permits/ concession owing to initiation on insolvency
proceedings. Howevr, the corporate debtor should not make any defaults in payment for the use or
continuation of such licenses/ permits/ concession.

“Insolvency commencement date” means the date of admission of an application for initiating corporate
insolvency resolution process by the Adjudicating Authority under sections 7, 9 or section 10, as the case
may be. [Section 5(12)]

Supply of essential goods or services.— The supply of essential goods or services to the corporate debtor
as may be specified shall not be terminated or suspended or interrupted during the moratorium period. [Section
14(2)]

Access to certain goods and services during the insolvency resolution process may be important for ensuring
orderly completion of the proceedings. However, the costs for such goods or services will have to be paid in
priority to other costs as part of a resolution plan or during distribution of assets, in case the corporate debtor
goes into liquidation.

Section 14(2A) inserted vide The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019 provides
that the supply of goods and services, which as per the RP’s discretion are essential to keep the corporate
debtor a going concern and to protect and preserve the value of the corporate debtor, shall not be terminated/
suspended!/ interrupted due to the commencement of insolvency process. However, there should not be any
delay in payment for such supplies.

Exclusion of certain acts.— The provisions of section 14(1) shall not apply to —

(a) such transactions, agreements or other arrangement as may be notified by the Central Government in
consultation with any financial Regulator or any other authority

(b) asurety in a contract of guarantee to a corporate debtor. [Section 14(3)]

The Central Government has been given the power to notify transactions (in consultation with the appropriate
financial sector regulators or other authorities), which will be exempted from the moratorium in the interest of
smooth functioning of the financial markets.

Section 14(3) of the Code was substituted by the Insolvency and Bankruptcy Code (Second Amendment)
Act, 2018 to provide that the moratorium shall not apply to a surety in a contract of guarantee to a corporate
debtor.

Effect of order of moratorium.— The order of moratorium shall have effect from the date of such order till the
completion of the corporate insolvency resolution process. Provided that where at any time during the corporate
insolvency resolution process period, if the NCLT approves the resolution plan under section 31(1) or passes
an order for liquidation of corporate debtor under section 33, the moratorium shall cease to have effect from the
date of such approval or liquidation order, as the case may be. [Section 14(4)]

Thus, the moratorium will continue to be in effect till the completion of the corporate insolvency resolution process
or the approval of a resolution plan by the adjudicating authority or passing of the order by the Adjudicating
Authority for liquidation of the corporate debtor, whichever is earlier.
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Declaration of moratorium serves the following purposes:

Ensures that multiple proceedings are not taking place simultaneously and thus avoids the possibility
of potentially conflicting outcomes of related proceedings.

Keeps the corporate debtor’s assets together during the insolvency resolution process and facilitates
orderly completion of the process,

Ensures that the company may continue as a going concern while the creditors assess the options for
resolution of default.

Prohibition on disposal of the corporate debtor’s assets ensure that the corporate debtor/management
does not transfer its assets, thereby stripping the corporate debtor of value during the corporate
insolvency resolution process.

Public Announcement of Corporate Insolvency Resolution Process

Section 15 lists out the particulars that a public announcement of the initiation of the corporate insolvency
resolution process for the corporate debtor shall contain. The section provides that the public announcement of
the corporate insolvency resolution process shall contain the following information:

(a

)
(b)
)
)

—~

c

(d

(e)
(f)

Name and address of the corporate debtor under the corporate insolvency resolution process,
Name of the authority with which the corporate debtor is incorporated or registered,
Last date for submission of claims, as may be specified,

details of the interim resolution professional who shall be vested with the management of the corporate
debtor and be responsible for receiving claims,

penalties for false or misleading claims, and

date on which the corporate insolvency resolution process shall close, which shall be the one hundred
and eightieth day from the date of the admission of the application under sections 7, 9 or section 10, as
the case may be. [Section 15]

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 amended clause (c) of sub-
section (1) of section 15 to confer power upon the Insolvency and Bankruptcy Board to specify the last date
for submission of claims.

Appointment, Tenure and Duties of Interim Resolution Professional

Section 16 provides for the appointment and term of the Interim Resolution Professional by the adjudicating
authority. The section reads as follows:

“1) The Adjudicating Authority shall appoint an interim resolution professional on the insolvency
commencement date. [Prior the amendment vide The Insolvency and Bankruptcy Code (Amendment)
Ordinance, 2019, it read “within fourteen days from the insolvency commencement date”]

(2) Where the application for corporate insolvency resolution process is made by a financial creditor or the
corporate debtor, as the case may be, the resolution professional, as proposed respectively in the application
under section 7 or section 10, shall be appointed as the interim resolution professional, if no disciplinary
proceedings are pending against him.

(3) Where the application for corporate insolvency resolution process is made by an operational creditor

and-

(@)

no proposal for an interim resolution professional is made, the Adjudicating Authority shall make a
reference to the Board for the recommendation of an insolvency professional who may act as an interim
resolution professional;
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(b) a proposal for an interim resolution professional is made under sub-section (4) of section 9, the
resolution professional as proposed, shall be appointed as the interim resolution professional, if no
disciplinary proceedings are pending against him.

(4) The Board shall, within ten days of the receipt of a reference from the Adjudicating Authority under sub-
section (3), recommend the name of an insolvency professional to the Adjudicating Authority against whom
no disciplinary proceedings are pending.

(5) The term of the interim resolution professional shall continue till the date of appointment of the resolution
professional under section 22.”

Appointment of Interim Resolution Professional.— Section 16 provides that the NCLT shall appoint an
interim resolution professional on the insolvency commencement date. [Section 16(1)] This ensures that there
is no delay in the insolvency resolution process and the corporate debtor is managed by the Interim Resolution
Professional from the first day itself, leaving no room for the promoters/directors of the corporate debtor to take
any fraudulent or wrong step with regard to the business of the corporate debtor during the insolvency period.

Section 16(2) provides that where the application for corporate insolvency resolution process is made by a
financial creditor or the corporate debtor, and the name of the resolution professional is proposed, then
such person shall be appointed as the interim resolution professional provided no disciplinary proceedings are
pending against him.

Section 16(3) provides that where the corporate insolvency resolution process is initiated on an application by
an operational creditor and the operational creditor proposes the name of interim resolution professional, the
adjudicating authority shall appoint such professional as the interim resolution professional if no disciplinary
proceedings are pending against him.

Section 16(3) further provides that if the name is not proposed by the operational creditor, then the adjudicating
authority shall make a reference to the Insolvency and Bankruptcy Board of India for recommending the name
of a person to be appointed as the interim resolution professional.

The Board shall recommend the name of a resolution professional who meets the criteria stipulated in Clause
16(3) within ten days from the receipt of the reference. [Section 16(4)]

Tenure of Interim Resolution Professional.—

Section 16(5) originally provides that the term of the interim resolution professional shall not exceed thirty days
from date of his appointment. But this sub-section was amended by the Insolvency and Bankruptcy Code
(Second Amendment) Act, 2018. Now the term of the interim resolution professional continues till the date of
appointment of the resolution professional under section 22 of the Code. This ensures that the business and
dealings of the corporate debtor is always under the supervision of the IRP/RP appointed under the Code

Duties of Interim Resolution Professional.— Section 18 of the Code provides that the person appointed as
the Interim Resolution Professional shall perform the following duties:

(a) collect all information relating to the assets, finances and operations of the corporate debtor for
determining the financial position of the corporate debtor, including information relating to

(i) business operations for the previous two years,
(i) financial and operational payments for the previous two years,
(iii) list of assets and liabilities as on the initiation date, and

(iv) such other matters as may be specified.
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(b)

(c)
(d)

(¢))

receive and collate all the claims submitted by creditors to him, pursuant to the public announcement
made under sections 13 and 15,

constitute a committee of creditors,

monitor the assets of the corporate debtor and manage its operations until a resolution professional is
appointed by the committee of creditors,

file information collected with the information utility, if necessary, and

take control and custody of any asset over which the corporate debtor has ownership rights as recorded
in the balance sheet of the corporate debtor, or with information utility or the depository of securities or
any other registry that records the ownership of assets including:

(i) assets over which the corporate debtor has ownership rights which may be located in a foreign
country,

(i) assets that may or may not be in possession of the corporate debtor,
(iii) tangible assets, whether movable or immovable,
(iv) intangible assets including intellectual property,

(v) securities including shares held in any subsidiary of the corporate debtor, financial instruments,
insurance policies,

(vi) assets subject to the determination of ownership by a court or authority

to perform such other duties as may be specified by the Board.

(@)

(b)
(c)

Section 18 also specifies the assets that cannot be taken over. The Explanation appended to section 18
provides that for the purposes of this section, the term “assets” shall not include the following:

assets owned by a third party in possession of the corporate debtor held under trust or under
contractual arrangements including bailment;

assets of any Indian or foreign subsidiary of the corporate debtor; and

such other assets as may be notified by the Central Government in consultation with any financial
sector regulator.

Management of Affairs of Corporate Debtor by Interim Resolution Professional

Section 17(1) of the Code provides that from the date of appointment of the Interim Resolution Professional,

(@)
(b)

()

(d)

the management of the affairs of the corporate debtor shall vest in the interim resolution professional,

the powers of the board of directors or the partners of the corporate debtor, as the case may be, shall
stand suspended and be exercised by the interim resolution professional,

the officers and managers of the corporate debtor shall report to the interim resolution professional
and provide access to such documents and records of the corporate debtor as may be required by the
interim resolution professional,

the financial institutions maintaining accounts of the corporate debtor shall act on the instructions of
the interim resolution professional in relation to such accounts and furnish all information relating to the
corporate debtor available with them to the interim resolution professional.

In the case of M/s. Subasri Realty Private Limited v. Mr. N. Subramanian & Anr, the NCLAT directed that after
the appointment of the RP and declaration of moratorium, the Board of Directors stands suspended, but that
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does not amount to a suspension of Managing Director, or any of the directors or officers or employees of
the Corporate Debtor (‘CD’). To ensure that the CD remains a going concern, all the directors/employees are
required to function and to assist the RP who manages the affairs of the CD during the moratorium. If one or
other officer or employee had the power to sign a cheque on behalf of the CD prior to the order of moratorium,
such power does not stand suspended on suspension of Board of Directors nor can it be taken away by the RP.
If the person empowered to sign cheque refuses to function on the direction of the RP or misuse the power, it is
always open to the RP to take away such power, after issuing notice to the person concerned.

Section 17(2) of the Code further provides that the interim resolution professional vested with the management
of the corporate debtor, shall

(a) act and execute in the name and on behalf of the corporate debtor all deeds, receipts, and other
documents, if any,

(b) take such actions, in the manner and subject to such restrictions, as may be specified by the Board,

(c) have the authority to access the electronic records of corporate debtor from information utility having
financial information of the corporate debtor,

(d) have the authority to access the books of accounts, records and other relevant documents of corporate
debtor available with government authorities, statutory auditors, accountants and such other persons
as may be specified and

(e) be responsible for complying with the requirements under any law for the time being in force on behalf
of the corporate debtor.

Thus, section 17 lists out the various powers that an interim resolution professional shall have, including the
power to do all acts and execute documents in the name of the corporate debtor as these powers are important
for effective discharge of his responsibilities.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added clause (e) in sub-section
2 of section 17 to provide that the interim resolution professional shall be responsible for complying with the
statutory requirements under applicable laws while managing the affairs of the corporate debtor.

Section 17 has been inserted keeping in mind the experience of a debtor-in-possession regime under the
Sick Industrial Companies (Special Provisions) Act, 1985. Various committee reports which had analysed
the provisions of the Sick Industrial Companies (Special Provisions) Act, 1985 had highlighted the debtor-
in-possession regime as one of its fatal flaws. A debtor-in-possession regime which allows the existing
management to remain in possession during the resolution process gives incentives to the management to
propose and implement risky rescue measures, as the costs of failure (leading to liquidation) would largely
be borne by creditors.

The Sick Industrial Companies (Special Provisions) Act, 1985 now stands repealed (with effect from 1st
December 2016) as the Sick Industrial Companies (Special Provisions) Repeal Act, 2003 has been notified
by the Government.

Personnel to Extend Co-operation to Interim Resolution Professional

Section 19 imposes an obligation on the personnel, promoters and any other person associated with the
management of the corporate debtor to extend all assistance and cooperation required by the Interim Resolution
Professional in the management of the affairs of the corporate debtor. Where the personnel of the corporate
debtor, promoter or any other person required to co-operate with the interim resolution professional do not
extend cooperation or assistance to the interim resolution professional, the interim resolution professional may
apply to the adjudicating authority for an order. The adjudicating authority may, by order, direct the person
to comply with the instructions of the interim resolution professional or to provide information to the interim
resolution professional.
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“Personnel” includes the directors, managers, key managerial personnel, designated partners and employees,
if any, of the corporate debtor. [Section 5(23)]

Personnel, promoters or any other person associated with the management — The personnel of the
corporate debtor, its promoters or any other person associated with the management of the corporate debtor
shall extend all assistance and cooperation to the interim resolution professional as may be required by him in
managing the affairs of the corporate debtor. [Section 19(1)]

Application to Adjudicating Authority for necessary directions —\Where any personnel of the corporate
debtor, its promoter or any other person required to assist or cooperate with the interim resolution professional
does not assist or cooperate, the interim resolution professional may make an application to the Adjudicating
Authority for necessary directions. [Section 19(2)]

Oder by Adjudicating Authority — The Adjudicating Authority, on receiving an application under sub-section
(2), shall by an order, direct such personnel or other person to comply with the instructions of the resolution
professional and to cooperate with him in collection of information and management of the corporate debtor.
[Section 19(3)]

Management of Operations of Corporate Debtor as Going Concern

Section 20 of the Code lays down that the Interim Resolution Professional has to manage the operations of
the corporate debtor as a going concern to enable him to protect and preserve the value of the property of the
corporate debtor. Section 20 of the Code reads as follows:

“(1) The interim resolution professional shall make every endeavour to protect and preserve the value of the
property of the corporate debtor and manage the operations of the corporate debtor as a going concern.

(2) For the purposes of sub-section (1), the interim resolution professional shall have the authority-
(a) to appoint accountants, legal or other professionals as may be necessary;

(b) toenterintocontracts on behalf of the corporate debtor or to amend or modify the contracts or transactions
which were entered into before the commencement of corporate insolvency resolution process;

(c) toraise interim finance provided that no security interest shall be created over any encumbered property
of the corporate debtor without the prior consent of the creditors whose debt is secured over such
encumbered property:

Provided that no prior consent of the creditor shall be required where the value of such property is not
less than the amount equivalent to twice the amount of the debt.

(d) toissue instructions to personnel of the corporate debtor as may be necessary for keeping the corporate
debtor as a going concern; and

(e) to take all such actions as are necessary to keep the corporate debtor as a going concern.”

Manage operations of corporate debtor as a going concern — The interim resolution professional shall
make every endeavour to protect and preserve the value of the property of the corporate debtor and manage
the operations of the corporate debtor as a going concern. [Section 20(1)]

Authority of Interim Resolution Professional — In order to protect and preserve the value of the property
of the corporate debtor and manage the operations of the corporate debtor as a going concern, the Interim
Resolution Professional shall have the following authority:

(a) to appoint accountants, legal or other professionals,

(b) to enter into contracts on behalf of the corporate debtor or to amend or modify the contracts or
transactions which were entered into before the commencement of corporate insolvency resolution
process,
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(c) to raise interim finance provided that no security interest shall be created over any encumbered
property of the corporate debtor without the prior consent of the creditors whose debt is secured over
such encumbered property,

(d) toissue instructions to personnel of the corporate debtor as may be necessary for keeping the corporate
debtor as a going concern, and

(e) to take all such actions as are necessary to keep the corporate debtor as a going concern. [Section
20(1)]

Interim Finance — The Interim Resolution Professional has the power to raise interim finance as well as to
enter into, amend or modify contracts on behalf of the corporate debtor. Clause (c) of sub-section (2) to section
20 provides that the Interim Resolution Professional shall have the authority to raise interim finance provided
that no security interest shall be created over any encumbered property of the corporate debtor without the
prior consent of the creditors whose debt is secured over such encumbered property. Thus, any interim finance
raised by providing security of an encumbered property of the corporate debtor will require prior permission of
the concerned creditor

The proviso appended to clause (c) of sub-section (2) to section 20 clarifies that no prior consent of the creditor
shall be required where the value of such property is not less than the amount equivalent to twice the amount
of the debt.

* “Interim finance” means any financial debt raised by the resolution professional during the
insolvency resolution process period and such other debt as may be notified [Section 5(15)] [The
term “and such other debt as may be notified” was included vide the The Insolvency and Bankruptcy
Code (Amendment) Ordinance, 2019 which had widened the term of interim finance by including
other debts within its ambit]

* Amount of any interim finance and the costs incurred in raising such finance is included in the
“insolvency resolution process costs” [Section 5(13)]

* In case the corporate debtor goes into liquidation, the insolvency resolution process costs which
includes interim finance and the costs incurred in raising such finance are paid from the sale of the
liquidation assets in priority during the distribution of assets [Section 53]

Section 20 of the Code makes provision for raising interim finance while managing the operations of the
corporate debtor as a going concern. A company which enters the insolvency resolution proceedings finds it
extremely difficult to obtain credit, as lenders are often hesitant to lend to a troubled debtor. In order to address
this issue, such interim finance is treated as a part of the insolvency resolution costs and is repaid in priority to
other debt as part of resolution plan. Such priority also applies in distribution of assets in case the corporate
debtor goes into liquidation.

Appointment of Resolution Professional

One of the main functions of the committee of creditors (constituted by the Interim Resolution Professional
under section 21 of the Code) is the appointment of the Resolution Professional.

Appointment of Interim Resolution Professional — Section 22 provides that at the first meeting of the
committee of creditors which is held within seven days of its constitution, the committee of creditors by a
majority vote of not less than sixty-six per cent of the voting share of the financial creditors, may either
resolve to appoint the interim resolution professional as a resolution professional or to replace the interim
resolution professional by another resolution professional. [Section 22(1) and Section 22(2)]

Communication of decision — According to clause (a) of sub-section 3 of section 22, where the committee of
creditors resolves to continue the interim resolution professional as resolution professional, it shall communicate
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its decision to the interim resolution professional, the corporate debtor and the Adjudicating Authority. The
appointment of interim resolution professional as resolution professional will be subject to a written consent
from the interim resolution professional in the specified form.

Application before Adjudicating Authority — In case, if the committee of creditors resolves to replace the
interim resolution professional, it shall file an application before the Adjudicating Authority for the appointment
of the proposed resolution professional along with a written consent from the proposed resolution professional
in the specified form. [Section 22(3)(b)]

Confirmation by Insolvency and Bankruptcy Board — The Adjudicating Authority shall forward the name of
the resolution professional proposed under clause (b) of sub-section (3) to the Board for its confirmation and
shall make such appointment after confirmation by the Board. [Section 22(4)]

If the Board does not confirm the name of the proposed resolution professional within ten days of the receipt of
the name of the proposed resolution professional, the Adjudicating Authority shall, by order, direct the interim
resolution professional to continue to function as the resolution professional until such time as the Board
confirms the appointment of the proposed resolution professional. [Section 22(5)]

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 amended section 22 of the Code
to provide for reduced voting threshold of sixty-six percent in place of seventy-five percent for obtaining the
approval of the committee of creditors for appointment of resolution professional. The Second Amendment
Act of 2018 has also amended sub-section (3) so as to require a written consent from the interim resolution
professional in specified form before his appointment.

Eligibility for Resolution Professional

Regulation 3 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 lays down the following eligibility criteria for a resolution professional:

(1) Aninsolvency professional shall be eligible to be appointed as a resolution professional for a corporate
insolvency resolution process of a corporate debtor if he, and all partners and directors of the insolvency
professional entity of which he is a partner or director, are independent of the corporate debtor.

A person shall be considered independent of the corporate debtor, if he:

(a) is eligible to be appointed as an independent director on the board of the corporate debtor under
section 149 of the Companies Act, 2013, where the corporate debtor is a company;

(b) is not a related party of the corporate debtor; or
(c) is not an employee or proprietor or a partner:

(i) of afirm of auditors or secretarial auditors in practice or cost auditors of the corporate debtor;
or

(i) of a legal or a consulting firm, that has or had any transaction with the corporate debtor
amounting to five per cent or more of the gross turnover of such firm,

in the last three financial years.

(1A)  Where the committee decides to appoint the interim resolution professional as resolution professional
or replace the interim resolution professional under section 22 or replace the resolution professional
under section 27, it shall obtain the written consent of the proposed resolution professional in Form AA
of the Schedule.

(2) A resolution professional shall make disclosures at the time of his appointment and thereafter in
accordance with the Code of Conduct.
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(3) A resolution professional, who is a director or a partner of an insolvency professional entity, shall not
continue as a resolution professional in a corporate insolvency resolution process if the insolvency
professional entity or any other partner or director of such insolvency professional entity represents any
of the other stakeholders in the same corporate insolvency resolution process.

Resolution Professional to Conduct Corporate Insolvency Resolution Process

Section 23 provides that the resolution professional shall be responsible for carrying out the entire corporate
insolvency resolution process and managing the operations of the corporate debtor during such process. For
this purpose, the resolution professional shall exercise powers and perform duties as are vested or conferred
on the interim resolution professional under Chapter Il of Part Il of the Code.

Section 23 also provides that where the resolution professional is appointed, under sub-section (4) of section 22,
by the adjudicating authority upon confirmation by the Board, the interim resolution professional shall provide
all the information, documents and records pertaining to the corporate debtor in his possession and knowledge
to the resolution professional.

Section 23 of the Code reads as follows:

“(1) Subject to section 27, the resolution professional shall conduct the entire corporate insolvency resolution
process and manage the operations of the corporate debtor during the corporate insolvency resolution
process period:

Provided that the resolution professional shall continue to manage the operations of the corporate debtor after
the expiry of the corporate insolvency resolution process period, until an order approving the resolution plan
under sub-section (1) of section 31 or appointing a liquidator under section 34 is passed by the Adjudicating
Authority.

(2) The resolution professional shall exercise powers and perform duties as are vested or conferred on the
interim resolution professional under this Chapter.

(3) In case of any appointment of a resolution professional under sub-sections (4) of section 22, the interim
resolution professional shall provide all the information, documents and records pertaining to the corporate
debtor in his possession and knowledge to the resolution professional.”

The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019 amended section 23 of the Code
to provide that the resolution professional shall continue to manage the operations of the corporate debtor
after the expiry of corporate insolvency resolution process period until an order has been passed by the
Adjudicating Authority under section 31or section 34 This amendment clarifies that managing the affairs of
the Corporate Debtor during the period between conclusion of CIRP and implementation of the successful
resolution plan/ commencement of liquidation shall be the responsibility of the RP.

Duties of Resolution Professional

Section 25 sets out the duty of resolution professional to preserve and protect the assets of the corporate
debtor, including the continued business operations of the corporate debtor and lays down the functions he may
perform for the same. [Section 25(1)]

Section 25(2) provides that in order to preserve and protect the assets of the corporate debtor, including the
continued business operations of the corporate debtor, the resolution professional shall undertake the following
actions:

(a) take immediate custody and control of all the assets of the corporate debtor, including the business
records of the corporate debtor;
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(b) represent and act on behalf of the corporate debtor with third parties, exercise rights for the benefit of
the corporate debtor in judicial, quasi-judicial or arbitration proceedings,

(c) raise interim finances subject to the approval of the committee of creditors under section 28,

(d) appoint accountants, legal or other professionals in the manner as specified by Board,

(e) maintain an updated list of claims,

(f) convene and attend all meetings of the committee of creditors,

(g) prepare the information memorandum in accordance with section 29,

(h) invite prospective resolution applicants, who fulfil such criteria as may be laid down by him with the

approval of committee of creditors, having regard to the complexity and scale of operations of the
business of the corporate debtor and such other conditions as may be specified by the Board, to submit
a resolution plan or plans.

(i) present all resolution plans at the meetings of the committee of creditors,
(i) file application for avoidance of transactions in accordance with Chapter llI, if any, and
(k) such other actions as may be specified by the Board.

The resolution professional is also empowered to raise interim finance (whether secured or unsecured), with
the prior approval of the committee of creditors. The interim finance raised under this section will also be
covered as part of the “insolvency resolution process costs”.

Replacement of Resolution Professional by Committee of Creditors

Section 27 provides that a resolution professional may be replaced at any time during the corporate insolvency
resolution process by the committee of creditors by a sixty-six percent majority of voting shares.

The power under section 27 assumes significance particularly in a corporate insolvency resolution process
initiated by a corporate debtor where the corporate debtor has appointed a resolution professional of its
choice. The committee of creditors has the right to replace such resolution professional if they suspect
collusion between the resolution professional and corporate debtor/management.

Section 27 of the Code reads as follows:

“(1) Where, at any time during the corporate insolvency resolution process, the committee or creditors is
of the opinion that a resolution professional appointed under section 22 is required to be replaced, it may
replace him with another resolution professional in the manner provided under this section.

(2) The committee of creditors may, at a meeting, by a vote of sixty-six per cent of voting shares, resolve to
replace the resolution professional appointed under section 22 with another resolution professional, subject
to a written consent from the proposed resolution professional in the specified form.

(3) The committee of creditors shall forward the name of the insolvency professional proposed by them to
the Adjudicating Authority.

(4) The Adjudicating Authority shall forward the name of the proposed resolution professional to the Board for
its confirmation and a resolution professional shall be appointed in the same manner as laid down in section 16.

(5) Where any disciplinary proceedings are pending against the proposed resolution professional under
sub-section (3), the resolution professional appointed under section 22 shall continue till the appointment of
another resolution professional under this section.”
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Sub-section (2) of section 27 was substituted by the Insolvency and Bankruptcy Code (Second Amendment)
Act, 2018 for enabling the committee of creditors to replace the existing resolution professional with another
resolution professional by a vote of sixty-six percent of voting share instead of seventy-five percent, subject
to a written consent from the latter.

Preparation of Information Memorandum

Section 29 read with regulation 36 of the Insolvency and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016 lays down the preparation of an information
memorandum as one of the main functions of the resolution professional. An information memorandum is
envisaged to be prepared in order for the resolution applicants (market participants) to provide solutions for
resolving the insolvency of the corporate debtor.

Section 29(1) provides that the resolution professional shall prepare an information memorandum in such form
and manner containing such relevant information as may be specified by the Board for formulating a resolution
plan.

Section 29(2) further provides that the resolution professional shall provide to the resolution applicant access
to all relevant information in physical and electronic form, provided such resolution applicant undertakes:

(a) to comply with provisions of law for the time being in force relating to confidentiality and insider trading,
(b) to protect any intellectual property of the corporate debtor it may have access to, and

(c) not to share relevant information with third parties unless clauses (a) and (b) of this sub-section are
complied with.

The Explanation appended to Section 29 clarifies that for the purposes of this section, “relevant information”
means the information required by the resolution applicant to make the resolution plan for the corporate debtor,
which shall include the financial position of the corporate debtor, all information related to disputes by or against
the corporate debtor and any other matter pertaining to the corporate debtor as may be specified.

“Resolution applicant” means a person, who individually or jointly with any other person, submits a resolution
plan to the resolution professional pursuant to the invitation made under clause (h) of sub-section (2) of
section 25 [Section 5(25)] [Substituted vide the Insolvency and Bankruptcy Code (Amendment) Act] 2018]

Regulation 36 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 states the following:

(1) Subject to sub-regulation (4), the resolution professional shall submit the information memorandum in
electronic form to each member of the committee within two weeks of his appointment, but not later than fifty-
fourth day from the insolvency commencement date, whichever is earlier.

(2) The information memorandum shall contain the following details of the corporate debtor-

(a) assets and liabilities with such description, as on the insolvency commencement date, as are generally
necessary for ascertaining their values

Explanation: ‘Description’ includes the details such as date of acquisition, cost of acquisition, remaining
useful life, identification number, depreciation charged, book value, and any other relevant details.

(b) the latest annual financial statements;

(c) audited financial statements of the corporate debtor for the last two financial years and provisional
financial statements for the current financial year made up to a date not earlier than fourteen days from
the date of the application;
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(d) alist of creditors containing the names of creditors, the amounts claimed by them, the amount of their
claims admitted and the security interest, if any, in respect of such claims;

(e) particulars of a debt due from or to the corporate debtor with respect to related parties;

(f) details of guarantees that have been given in relation to the debts of the corporate debtor by other
persons, specifying which of the guarantors is a related party;

(g) the names and addresses of the members or partners holding at least one per cent stake in the
corporate debtor along with the size of stake;

(h) details of all material litigation and an ongoing investigation or proceeding initiated by Government and
statutory authorities;

(i) the number of workers and employees and liabilities of the corporate debtor towards them;

(i) [omitted by Notification No. IBBI/2017-18/GN/REG022, dated 31st December, 2017 (w.e.f. 31-12-
2017). Prior to its omission, it stood as “(j) the liquidation value;”]

(k) [omitted by Notification No. IBBI/2017-18/ GN/ REG022, dated 31st December, 2017 (w.e.f. 31-12-
2017). Prior to its omission, it stood as, “(k) the liquidation value due to operational creditors;”]

() other information, which the resolution professional deems relevant to the committee.

(3) A member of the committee may request the resolution professional for further information of the nature
described in this Regulation and the resolution professional shall provide such information to all members within
reasonable time if such information has a bearing on the resolution plan.

(4) The resolution professional shall share the information memorandum after receiving an undertaking from a
member of the committee to the effect that such member or resolution applicant shall maintain confidentiality of
the information and shall not use such information to cause an undue gain or undue loss to itself or any other
person and comply with the requirements under sub-section (2) of section 29.

Case Laws

1. Lawyer can issue Demand Notice on behalf of Operational Creditor

In the matter of Macquarie Bank Limited v. Shilpi Cable Technologies Ltd., the Supreme Court settled the legal
proposition under the Insolvency and Bankruptcy Code, 2016 to hold that:

(i) Section 9(3)(c) of the Code is directory and not mandatory in nature
(i) Demand notice under the Code can be issued by the Lawyer on behalf of the operational creditor

The two issues that were raised in this case pertained to Insolvency and Bankruptcy Code, 2016. Firstly,
whether, in relation to an operational debt, the provision contained in Section 9(3)(c) of the Code is mandatory
and secondly, whether a demand notice of an unpaid operational debt can be issued by a lawyer on behalf of
the operational creditor.

With reference to the aforesaid issues, two-Judge Bench of the Supreme Court made the following observations:

(i) Under section 9(3)(c) of the Code a copy of the certificate from the financial institution maintaining
accounts of the operational creditor confirming that there is no payment of an unpaid operational debt
by the corporate debtor is certainly not a condition precedent to triggering the insolvency process under
the Code. The expression “confirming” makes it clear that this is only a piece of evidence, albeit a very
important piece of evidence, which only “confirms” that there is no payment of an unpaid operational
debt. Therefore, section 9(3)(c) of the Code would have to be construed as being directory in nature.

(i) Supreme Court observed that Section 8 of the Code speaks of an operational creditor delivering a
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demand notice and if the legislature wished to restrict such demand notice being sent by the operational
creditor himself, the expression used would perhaps have been “issued” and not “delivered”. Delivery,
therefore, would postulate that such notice could be made by an authorized agent.

2. Flat buyers can initiate insolvency proceedings against builders under the Code

In the matter of Nikhil Mehta & Sons (HUF) & Ors. v. AMR Infrastructures Ltd., the NCLAT has ruled that a
purchaser of real estate, under an ‘assured-return’ plan, would be considered as a ‘Financial Creditor’ for the
purposes of Code and is, therefore, entitled to initiate corporate insolvency process against the builder, in case
of non-payment of such ‘Assured/Committed return’ and non-delivery of unit. NCLAT further went on to rule that
the ‘debt’ in this case was disbursed against the consideration for the ‘time value of money’ which is the primary
ingredient that is required to be satisfied in order for an arrangement to qualify as ‘Financial Debt’ and for the
lender to qualify as a ‘Financial Creditor’, under the scheme of Code.

The Insolvency and Bankruptcy Code (Second Amendment) Act of 2018 has however, added an Explanation
to sub-clause (f) of Section 5(8) of IBC clarifying that for the purposes of sub-clause (f), any amount raised
from an allottee under a real estate project shall be deemed to be an amount having the commercial effect of a
borrowing. In the matter of Pioneer Urban Land and infrastructure Ltd. & Ans vs. UOI, Hon’ble Supreme Court
has held that amounts raised from allottees under a real estate project would be submsumed withing Section
5(8)(f) even without adverting to the Explanation introduced by the Amendment Act. As such, all the allottees
under real estate projects, whether under assured return plan or not, shall fall under the definition of “Financial
Creditor”.

3. Time-limit for completion of insolvency resolution process

The Supreme Court, in the matter of ‘Arcelormittal India Pvt. Ltd. v. Satish Kumar Gupta & Ors’. while interpreting
Section 29A(c) of the Insolvency and Bankruptcy Code, 2016, has observed the stage of ineligibility attaches
when the resolution plan is submitted by a resolution applicant and not at any anterior stage. The bench further
held that the time limit for completion of the insolvency resolution process as laid down under Section 12 of the
Code is mandatory and it cannot be extended beyond 270 days.

LESSON ROUND UP

— Insolvency Professional (IP) acts as an Interim Resolution Professional (IRP) and Resolution
professional (RP) in the corporate insolvency resolution process.

— An insolvency professional also acts as a Liquidator in accordance with the provisions of Part Il
as well as a Bankruptcy Trustee for the estate of the bankrupt under section 125 in Part Il of the
Code.

— The Insolvency and Bankruptcy Board of India (Insolvency Professionals) Regulations, 2016 regulates
the working of Insolvency Professionals. These make provisions for the examination and registration
of Insolvency Professionals with the Insolvency and Bankruptcy Board of India.

— These regulations also make provisions for the disciplinary proceedings against the insolvency
professional as well as prescribes the code of conduct for insolvency professionals. First Schedule to
the aforesaid regulations prescribes the code of conduct for insolvency professionals

— Section 13 of the Code lists the actions that the NCLT shall take after an application for initiating the
corporate insolvency resolution process has been admitted. It includes declaration of moratorium,
issue of public announcement and appointment of interim resolution professional.

— Section 14 of the Code contains provisions relating to effect of Moratorium during the corporate
insolvency resolution process.



74 PP-CRILW

— Moratorium will continue from insolvency commencement date till the completion of the corporate
insolvency resolution process or the approval of a resolution plan by the adjudicating authority or the
resolution of the committee of creditors to liquidate the corporate debtor, whichever is earlier.

— Section 15 lists out the particulars that a public announcement of the initiation of the corporate
insolvency resolution process for the corporate debtor shall contain.

— Section 16 provides for the appointment and term of the Interim Resolution Professional by the
Adjudicating Authority. The Adjudicating Authority shall appoint an interim resolution professional on
the insolvency commencement date.

— Section 16(5) provides that the term of the interim resolution professional shall continue till the date
of appointment of the resolution professional under section 22. Section 18 provides for the duties of
Interim Resolution Professional.

— Section 17 provides for the management of affairs of corporate debtor by interim resolution professional,
including, the power to do all acts and execute documents in the name of the corporate debtor.

— Section 20 of the Code lays down that the Interim Resolution Professional has to manage the
operations of the corporate debtor as a going concern to enable him to protect and preserve the value
of the property of the corporate debtor.

— Regulation 3 of the IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016
lays down the eligibility criteria for appointment of a resolution professional.

— Section 25 sets out the duty of resolution professional to preserve and protect the assets of the
corporate debtor, including the continued business operations of the corporate debtor and lays down
the functions he may perform for the same.

— Section 27 provides that a resolution professional may be replaced at any time during the corporate
insolvency resolution process by the committee of creditors by a sixty-six percent majority of voting
shares.

— Section 29 read with regulation 36 of the IBBI (Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 lays down the preparation of an information memorandum. An information
memorandum is envisaged to be prepared for the prospective resolution applicants (market
participants) to provide solutions for resolving the insolvency of the corporate debtor.

— ‘Resolution applicant’ means a person, who individually or jointly with any other person, submits a
resolution plan to the resolution professional pursuant to the invitation made under clause (h) of sub-
section (2) of section 25.

TEST YOURSELF

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation).

1. Briefly mention the requirements for registration as an Insolvency Professional (IP). Also state
functions and obligations of IPs.

2. Discuss the Code of Conduct for insolvency professionals under the Insolvency and Bankruptcy Board
of India (Insolvency Professionals) Regulations, 2016.

3.  What do you understand by ‘Moratorium’? Discuss its importance in corporate insolvency resolution
process under the Insolvency and Bankruptcy Code, 2016.

4. Explain in brief the duties of the Interim Resolution professional under section 18 of the Insolvency
and Bankruptcy Code, 2016.
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“One of the foremost duty of the Resolution Professional is to manage the operations of the corporate
debtor as a going concern to protect and preserve the value of the property of the corporate debtor.”
Discuss salient provisions of the Code relating to management of operations of Corporate Debtor as
a going concern.

Explain the process of appointment of Resolution Professional under section 22 of the Insolvency and
Bankruptcy Code, 2016.

What is ‘information memorandum’? Discuss provisions relating to preparation of information
memorandum as per section 29 of the Insolvency and Bankruptcy Code, 2016.
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LEARNING OBJECTIVES

An Insolvency Resolution Plan is a unique
combination of financial, legal, management
and technical features which would provide a
reasonable assurance of sustainable viability over
the period of recovery from internal or external
stresses.

The Insolvency and Bankruptcy Code, 2016
(‘Code’) does not restrict the form and manner of a
resolution plan. A plan could involve the purchase
of the equity or assets of the corporate debtor,
the infusion of additional debt, the de-merger of
debtor’s businesses, financial “haircuts” taken by
creditors, or the extinguishment of some liabilities.

Resolution Plans submitted by Resolution
Applicants are to be considered by the Resolution
Professional and the CoC in accordance with
the process laid down under the Request
for Resolution Plan and under the IBC / IBBI
(Insolvency Resolution Process for Corporate
Persons) Regulations, 2016. Section 30(2)(b) of
IBC provides that a resolution plan should not be in
contravention of any of the provisions of the law for
the time being in force. In case, the Resolution Plan
drawn up by the Resolution Applicant envisages
any relief or concessions from any State/ Central
Government/ Authority, it is restricted only to the
extent the same is permissible under the respective
laws/ statutes/ policies.

A reading of this chapter will enable the readers
to know about the various measures that may be
taken under a resolution plan to be filed under the
CIR Process and accordingly help them understand
the strategy behind the said resolution plan.



78 PP-CRILW

INTRODUCTION

The legislative framework in India for insolvency and bankruptcy proceedings provides for a wide range of
resolution measures, viz. re-organisation by way of a merger or amalgamation, acquisition of control and
change of management, demerger, slump sale and reconstruction or financial, capital and business/ operational
restructuring and as such a resolution strategy may consist of one or more of such measures and/or any
measure other than the said measures. Failure to reach an understanding/resolution with the creditors under
the Code could lead to liquidation of the Corporate Debtor.

Part Il of the Insolvency and Bankruptcy Code, 2016 deals with the insolvency resolution and liquidation for
corporate persons. Section 4 of the Insolvency and Bankruptcy Code, 2016 provides that Part Il of the Code
shall apply to matters relating to the insolvency and liquidation of corporate debtors where the minimum amount
of the default is one crore rupees.

Part Il of the Insolvency and Bankruptcy Code, 2016 (‘IBC 2016’ or ‘Code’) lays down the following two
independent stages:

(i) Corporate Insolvency Resolution Process [Sections 4 and 6 to 32] and
(i) Liquidation [Sections 33 to 54] and Voluntary Liquidation [Section 59

Chapter Il of Part Il deals with corporate insolvency resolution process while Chapter Il together with Chapter
V of Part Il governs the liquidation process for corporate persons.

The procedure for restructuring encompasses schemes of mergers, amalgamations, demergers, transfer/
sale of assets, restructuring of capital by way of cancellation/ delisting or any other modification in share
capital, and restructuring of debts by ways of satisfaction or modification of security charge/ interest
as suggested in Regulation 37 of the Insolvency And Bankruptcy Board Of India (Insolvency Resolution
Process For Corporate Persons) Regulations, 2016 (CIRP Regulations) by way of which the liabilities of
the distressed companies can be restructured and the state of insolvency can be resolved. In the event of
initiation of a Corporate Insolvency Resolution Process against the Corporate Debtor under IBC 2016, the
Resolution Professional shall invite resolution plans from the prospective Resolution Applicants, subject to
the compliance of the conditions as laid down under Section 30(2) of the IBC, 2016 read with Regulation
38 of the CIRP Regulations.

Issuance of securities of corporate debtor in exchange for claims/ interests (of the creditors) can be used as a
tool for restructuring in the resolution plans which has also been duly recognized/provided for in restructurings
suggested under Regulation 37 of the CIRP Regulations that may be submitted by the Resolution Applicants
to the Resolution Professional for onward consent of the Committee of Creditors and thereafter the approval of
the Adjudicating Authority. The same is done to bring the debt to a sustainable level either by waiver of excess
debt or conversion into equity, or a combination of both.

Apart from the above, the Asset Reconstruction Companies (ARCs) set-up under the provisions of SARFAESI
Act, 2002 may also acquire the debts of the Corporate Debtor from the lending Banks/ Financial Institutions
(Fls) and subsequently restructure the same in post discussions and arrangement with the corporate debtor.
The provisions of SARFAESI Act, 2002 also empower the lenders/ARCs to effect a change in management as
a restructuring mechanism which can be achieved by applying to become resolution applicant or partnering with
resolution applicant.

Nonetheless, a resolution applicant shall opt for corporate restructuring in the CD (which might be mix of different
methods of operational and financial restructuring) to revive it and improve its further financial performance. The
Code has not specifically defined measures of restructuring for the resolution, however, the resolution applicant
may introduce the required measures as per the situation of the corporate debtor.
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CORPORATE RESTRUCTURING

Corporate Restructuring is an inorganic business strategy where one or more aspects of a business are
redesigned to improve commercial efficiency, manage competition effectively, drive faster pace of growth, ensure
effective utilization of resources, and fulfillment of stakeholders’ expectations. It serves different purposes for
different companies at different points of time and may take up various forms.

Restructuring typically occurs to address challenges or it can be driven by the necessity to make financial
adjustments to its assets and liabilities. Mergers, amalgamations, demergers, or reconstruction of capital
structure are various forms of corporate restructuring exercises. The purpose of each of these restructuring
exercises may be different but each of these exercises attempts to bring in more efficiency in the system so that
the distress can be addressed.

The Insolvency and Bankruptcy Board of India (‘IBBI’) has made the IBBI (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 to regulate the Insolvency Resolution Process for Corporate Persons.
Corporate Restructuring process in India under Insolvency and Bankruptcy Code, 2016 may be governed
by the provisions of the Regulation 37 of CIRP Regulations; however the Code is silent on the measures of
the resolution and restructuring of the corporate debtor. Regulation 37, as substituted vide Notification No.
IBB1/2017-18/GN/REG024, dated 6" February, 2018 (w.e.f. 06 February 2018), provides that:

“A resolution plan shall provide for the measures, as may be necessary, for insolvency resolution of the corporate
debtor for maximization of value of its assets including but not limited to the following:

(a) transfer of all or part of the assets of the corporate debtor to one or more persons;
(b) sale of all or part of the assets whether subject to any security interest or not;
(ba) restructuring of the corporate debtor, by way of merger, amalgamation and demerger;

(c) the substantial acquisition of shares of the corporate debtor, or the merger or consolidation of the
corporate debtor with one or more persons

(ca) cancellation or delisting of any shares of the corporate debtor, if applicable;
(d) satisfaction or modification of any security interest
(e) curing or waiving of any breach of the terms of any debt due from the corporate debtor;
()  reduction in the amount payable to the creditors;

(g) extension of a maturity date or a change in interest rate or other terms of a debt due from the corporate
debtor

(h) amendment of the constitutional documents of the corporate debtor;

(i) issuance of securities of the corporate debtor, for cash, property, securities, or in exchange for claims
or interests, or other appropriate purpose;

(i) change in portfolio of goods or services produced or rendered by the corporate debtor;
(k) change in technology used by the corporate debtor; and
(I)  obtaining necessary approvals from the Central and State Governments and other authorities.”

The suggested measure provided in clause (ca) has been inserted by Notification No. IBBI/2018-19/GN/
REGO031, dated 03" July, 2018 (w.e.f. 04.07.2018) and clause (ba) has been inserted by Notification No.
IBBI/2019-20/GN/REG052, dated 27th November, 2019 (w.e.f. 28.11.2019). These insertions clearly provide
that the resolution applicant can opt for necessary restructuring strategy to alter and reconstruct the corporate
structure of the corporate debtor to improve the efficiency and resolve the insolvency.
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CORPORATE RESTRUCTURING

Corporate Restructuring may be broadly categorized as follows:
e External restructuring
e Internal restructuring

These categories are briefly explained below.

1. External Restructuring

It consist of merger and amalgamation of one company with another or demerger of one or more undertakings
of a company into another company, acquisition of controlling stake in a company through purchase of majority
stake in it, conversion of debt into equity, etc. The same are briefly explained hereunder.

(i) Restructuring through mergers, amalgamation and demerger

A company is merged, amalgamated or demerged to achieve improvement in efficiency in operational and
financial performance of the company. In the insolvency proceedings of a corporate debtor, the resolution plan
may provide for merger, forward or reverse of the corporate debtor with the resolution applicant (company)
or any of its group companies to maximize the utilization of the assets of the corporate debtor. Similarly, the
resolution applicant may provide to demerge one or more units of the corporate debtor to gain operational and
financial efficiency.

In case of mergers /amalgamations or demergers, the consideration is in the form of equity shares in the
merged /transferee entity, which are issued to the shareholders of the merging /transferor company based on
the share exchange ratio determined on the basis of valuation of equity shares of each company. The funds
available in the transferee company or its cash flow for the period after the merger /amalgamation or demerger
is used for meeting capital expenditure and working capital requirements of the entity which has merged or
transferred and for resolving the debt of the said entity. In addition, the entity, which has merged, gets the
benefit of resources of the transferee company including its brands, goodwill, managerial inputs, technology,
funds, expert manpower, etc. and the same helps it to improve its profitability. The restructuring through mergers
/amalgamation and demerger may, in addition, require financial and operational restructuring, in order to make
an effective resolution of the insolvency of the transferor entity.

(ii) Restructuring through acquisition of controlling stake/ purchase of shares

The resolution applicant may through a resolution plan acquire the controlling stake in the corporate debtor
by either reducing or cancelling its existing paid up share capital and recapitalizing it by infusing further equity
capital. Alternatively the resolution applicant may acquire the existing equity share capital of the company partly
or fully by making payment of some nominal consideration to the shareholders of the Corporate Debtor and for
meeting the requirement of funds of the Corporate Debtor, the Resolution Applicant may infuse the funds partly
in equity or partly in the form of debt or fully in the form of debt only. The management of the Corporate Debtor
including its board is also changed by the Resolution Applicant by appointing his nominee directors on the board
and by appointing other key managerial personnel.

The same kind of restructuring was used in acquisition of Bhushan Steel Limited (after acquisition by Tata Group,
it is named as Tata Steel BSL Limited, (“TBSL”) by resolution applicant Bamnipal Steel Limited (subsidiary of
Tata Steel Limited). Pursuant to the Resolution Plan, Bamnipal Steel Limited subscribed to 72.65% of the equity
share capital of TBSL for an aggregate amount of Rs.158.89 crore and provided additional funds aggregating
to Rs.35,073.69 crore to TBSL by way of debt/convertible debt, which were utilized to repay the dues of the
Corporate Debtor.

(iii) Restructuring through conversion of debt for issuance of securities

It can be understood that the insolvency of a Corporate Debtor is mainly due to default in its debt whether
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financial debt or operational debt where it could not fulfill its repayment obligation. The Resolution Applicant
on the basis of the assessment of the Corporate Debtor, may propose the conversion of debt of the Corporate
Debtor into securities of the Corporate Debtor issued in favor of the creditors thereby changing the nature and
terms of the debt. The said securities may be in the form of equity share, preference share or debentures /
bonds. As a result of the said restructuring, the existing debt of the Corporate Debtor is reduced to a sustainable
level by conversion of the same into equity and by waiving substantial part of the unsustainable debt.

2. Internal restructuring

These two restructurings can be used simultaneously as required to resolve the insolvency of a corporate
debtor. Following explanation can derive the need of the two restructurings in the resolution of the Corporate
Debtor:

In the insolvency proceedings, the restructuring of corporate debtor is achieved through approval of the
Resolution Plan by the Adjudicating Authority subsequent to the approval by its Committee of the Creditors.
The resolution plan should opt for restructuring required for the corporate debtor depending upon various
factors of the corporate debtor such as nature and size of business, industry, market size and situation, the
financial creditors, internal policies, business relationship with the vendors and customers, applicable laws,
etc. A resolution applicant is required to analyse all these factors and prepare/ formulate the resolution
plan containing the appropriate restructuring strategies to take over the corporate debtor and to resolve its
insolvency. As mentioned in earlier sections, the Regulation 37 of CIRP Regulations briefly lay down the
external as well as internal restructuring strategies that may be opted by the resolution applicants. The
internal restructuring includes operational and financial restructuring. These are discussed in detail as
follows:

(i) Operational Restructuring

Operational Restructuring involves improving the operational efficiency of the corporate debtor so as to increase
its business receipts and profitability. It may consist of creation of new departments to serve growing markets
or downsizing or eliminating departments to conserve overheads. A company may undertake restructuring
to focus on a particular market segment leveraging its core competencies or may undertake restructuring to
make the organization lean and efficient. This type of restructuring affects employees and involves layoffs or
collaboration with third parties to upgrade skills and technical know-how.

In the Corporate Insolvency Resolution Process of the corporate debtor, the resolution applicant is advised
to present their strategy backed by a business plan where the Operational restructuring to be introduced by
it (resolution applicant) to resolve the insolvency state of the corporate debtor. Regulation 37 also suggests
different methods of the Operational restructuring to bring out the efficiency of the Corporate Debtor. Operational
restructuring in the corporate debtor undergoing Corporate Insolvency Resolution Process may be made
through change in portfolio of goods or services produced or rendered by it, change in technology used by it or
introducing any other changes in the operational structure as may be required.

Additionally, the Regulation 38 of CIRP Regulations also advocates a detailed business plan where Regulation
38(3), which was amended, by Notification No. IBBI/2018-19/GN/REG031, dated 03rd July, 2018 (w.e.f. 04-07-
2018) provides for the following:

“A resolution plan shall demonstrate that —
(a) it addresses the cause of default;
(b) itis feasible and viable;
(c) it has provisions for its effective implementation;

(d) it has provisions for approvals required and the timeline for the same; and
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(e) the resolution applicant has the capability to implement the resolution plan”

It clarifies that the Resolution Plan in itself should be complete in every aspect by detailing Corporate
Restructuring including operational restructuring as required, to resolve the insolvency of the corporate debtor.
It is, thus, an essential element of the Resolution Plan to provide for the future way forward for the working of
the corporate debtor.

(ii) Financial Restructuring

Financial restructuring is the process of reorganizing the financial structure, which primarily comprises of equity
capital and debt capital. There may be several reasons (financial and non-financial) that trigger the need for
financial restructuring. Financial restructuring is undertaken either because of compulsion (to recover from
financial distress) or as part of company’s financial strategy to achieve better financial performance.

Financial restructuring is done for various business reasons such as to overcome poor financial performance,
to gain market share, or to seize emerging market opportunities. Financial restructuring undertaken to recover
from financial distress involves negotiations with various stakeholders such as banks, financial institutions,
creditors in order to reduce liabilities.

Corporate financial restructuring involves a considerable change in the company’s financial structure and is
undertaken for various business reasons such as:

e To overcome poor financial performance by reduction of debt and interest cost
e To address external competition
e To regain market share
e To seize emerging market opportunities
e Risk reduction
e Development of core competencies
The two components of financial restructuring are:

e Debt Restructuring (restructuring of the debt being secured long-term borrowing, long-term unsecured
borrowings, short term borrowing)

e Equity Restructuring (alteration or reduction or conversion of capital, buy-back).

Debt restructuring

Debt restructuring is the process of reorganizing the whole debt capital of the company in negotiation with
bankers, creditors, vendors to the terms to favor in improving the financial performance of the company. Debt
capital of the company includes secured long term borrowing, unsecured long- term borrowing, and short term
borrowings. Debt restructuring involves a reduction of debt and an extension of payment term or change in
terms and conditions. Debt restructuring is more commonly used as a financial tool than compared to equity
restructuring.

Restructuring includes alteration of (a) repayment period, (b) repayable amount, (c) the amount of installments,
(d) rate of interest; rollover of credit facilities, sanction of additional credit facility, enhancement of existing credit
limits, compromise settlements etc.

The resolution plan provides for restructuring of debt of the corporate debtor by different ways which include
payment of their dues. These are briefly detailed as follows:

a. Modification in payment period, where the resolution applicant may propose for partial upfront/
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immediate payment of the claims of the financial creditors and balance in a period that is acceptable to
them. Presently, the financial creditors depending upon the situation of the corporate debtor may agree
for such restructuring however, it is desirable by Financial Creditors to get most of the payment upfront
as their dues had not been paid/ honored by the corporate debtor for long which led to the initiation of
the CIRP.

Conversion of the debt in some other instrument where the resolution applicant proposes to convert the
debt or part of debt in equity or some other instruments such as redeemable debentures/ preference
shares or optional convertible debentures/ preference shares etc. This restructuring may provide the
corporate debtor with a feasible and viable manner to honor its obligations and it may provide the
financial creditors with a safer and faster way to get the payment of their dues. In case of insolvent
companies, however, the lenders may not be interested in converting the entire amount of their debt
into equity and that they insist for the payment of the settlement amount over a very short period of time
say from three months to one year and in addition to the said payment they may agree for accepting
some percentage of restructured equity share capital of the Corporate Debtor, so that in case the
Corporate Debtor revives and starts making profits, they may offload their equity and compensate them
for the loss /sacrifice they have made while settling with the Corporate Debtor.

Waiver of part of the principal, interest or other charges where the resolution applicant proposes for
waiver for outstanding principal, interest and other charges, which in his opinion is not sustainable. The
Resolution Applicant proposes to pay the agreed settlement amount after waivers as above said over
a short period of time and in addition accept some percentage of the restructured equity capital of the
Corporate Debtor.

Modification in security of the secured financial creditors of the corporate debtor can also be used to
restructure the debt to resolve its insolvency. The securities may be offered to be disposed off / released
to discharge the entire or part of the claims of the financial creditors. The resolution applicant may bring
in another financial partner/ investor for infusion of funds whiles the some or the total securities held by
the Financial Creditors may be released in the favor of the new investor.

Modification in credit limits may also be introduced through resolution plan where the fund based and
non-fund based credit facilities are restructured and the credit limits are modified based on the actual
requirement of the Corporate Debtor post resolution. Continuation of the credit limits, however, depends
upon the creditworthiness of the resolution applicant.

Restructuring of secured long-term borrowings — It is undertaken for reducing the cost of capital,
improving liquidity and increasing the cash flow and is effected by making the modifications conversion
etc. as stated above.

Restructuring of unsecured long-term borrowing — It depends on the type of borrowing which can be in
form of public deposits, private loans (unsecured), unsecured bonds or debentures. Here also objective
is to reduce the interest cost, synchronization of the cash inflow and outflow by changing existing dues
and /or the repayment period etc. The said restructuring also involves modification conversion etc. as
stated above.

Restructuring of short-term borrowings — These borrowings are restructured by converting some part of
them as long term, reducing interest rate and /or existing dues and also by renegotiating the existing terms.
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Until recently, there had been several debt restructuring mechanisms such as Framework for Revitalizing
Distressed Assets, Corporate Debt Restructuring Scheme (CDR), The Joint Lenders’ Forum (JLF), Flexible
Structuring of Existing Long Term Project Loans, Strategic Debt Restructuring Scheme (SDR), Change in
Ownership outside SDR, and Scheme for Sustainable Structuring of Stressed Assets (S4A). These schemes,
based on various circulars and guidelines issued by the Reserve Bank of India (RBI), were used as a tool for
restructuring the debt of a Corporate Debtor.

In order to harmonise and simplify the framework for the resolution of stressed assets, the Reserve Bank of
India (RBI), vide a circular dated 07.06.2019 has withdrawn these schemes. The Joint Lenders’ Forum (JLF),
an institutional mechanism for resolution of stressed accounts, also stands discontinued. Therefore, before
initiating insolvency proceedings against the r corporate debtor, the banks/ financial institutions are required
to recourse the formal restructuring as per the guidelines issued in the circular by RBI on 07.06.2019. The
framework as provided by the RBI through circular issued on 07.06.2019; provides the procedure for debt
restructuring of the company to resolve the distress situation.

Equity Restructuring

Equity Restructuring involves reorganization of equity capital. Under the provisions of the Code, the equity
restructuring can be brought out by various ways, which is generally part of the greater corporate restructuring
process, operational or financial or both. The same includes the following:

e Alteration of share capital
e Reduction of share capital
e Buy-back of shares
1. Alteration of Share Capital
— Legal Provisions
e Section 61 to 64 read with Section 13 and 14 of the Companies Act, 2013
e Companies (Share Capital and Debentures) Rules, 2014.
e National Company Law Tribunal Rules, 2016
2. Reduction of Share Capital
— Legal Provisions
e Section 66 of the Companies Act, 2013

e Rule 2 to 6 of the National Company Law Tribunal (Procedure for Reduction of Share Capital of
Company) Rules, 2016

e SEBI (LODR) Regulations, 2015.
3. Buy-Back
— Legal Provisions
e Section 68 to 70 of the Companies Act, 2013
e Rule 17 of the Companies (Share Capital and Debentures) Rules, 2014.
e Securities and Exchange Board of India (Buy-back of Securities) Regulations, 2018.

The strategies mentioned above for restructuring can be used jointly or independently depending upon the
operational and financial assessment by the resolution applicant and negotiation with the CoC. The restructuring
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strategies of mergers/ amalgamations/ demergers, etc. are mostly used for the purposes of corporate restructuring
and have rarely been employed as a tool for debt restructuring. It may also be noted that the schemes of mergers,
amalgamations and demergers may be approved by CoC and thereafter by Adjudicating Authority (NCLT).

ACQUISITION UNDER THE CODE: EXEMPTION FROM SEBI TAKEOVER CODE

e The acquirers of distressed companies are not under the obligation to make an open offer. The
relaxation is granted with an intention to ease the additional burden on the acquirer from infusing an
additional capital pursuant to acquiring the stake in the company. Moreover, in majority of the distressed
companies under CIRP or where CIRP process is over, the dues of even the secured creditors have not
been paid in full and as a result the liquidation value in respect of equity shareholders is Nil.

e Furthermore, the provision is envisaged to boost acquisitions of such companies.

e The acquisition of Bhushan Steel Ltd. by Tata Steel Ltd., acquisition of Electrosteel Steels Ltd. by
Vedanta Resources Ltd., acquisition of Monnet Ispat & Energy Ltd. by JSW Steel Ltd. under IBC were
exempted from the open offer requirements.

Case Law- Acquisition of Bhushan Steel Ltd. by Tata Steel Ltd. upheld by Hon’ble NCLAT

The acquisition of Bhushan Steel Ltd (BSL) for Rs. 35,200 crore by Bamnipal Steel Ltd (BNL) a subsidiary of
Tata Steel Ltd. in May 2018, has been the first major case of acquisition of a major stressed asset under the
Insolvency and Bankruptcy Code. BNL completed the acquisition of controlling stake of 72.65 per cent in BSL
in accordance with the approved resolution plan under the Corporate Insolvency Resolution Process (CIRP) of
the IBC. Tata Steel has paid Rs.35,200 crore in cash to acquire Bhushan Steel. It would pay another Rs.1,200
crore over next 12 months to operational creditors.

The promoters of BSL approached the National Company Law Appellate Tribunal (NCLAT) over issue of
ineligibility of Tata Steel to acquire BSL. L&T, an operational creditor also approached the Hon’ble NCLAT over
issue of unfair distribution of settlement amount for its claim under the provisions of IBC, 2016.

NCLAT upheld the acquisition of Bhushan Steel, rejecting allegations of its ineligibility by the promoters of the
company. The NCLAT also rejected the claims of L&T, an operational creditor of Bhushan Steel Ltd, opposing
Tata Steel’s resolution plan seeking a higher priority in debt settlement.

The NCLAT said that Tata Steel UK, a foreign subsidiary of Tata Steel, which was fined by an English Court in
February 2018 under UK Act, had a provision of ‘imprisonment for a term not exceeding twelve months, or a
fine, or both’. While, the provision in section 29A(d) of the Code, which deals with eligibility, stipulates “has been
convicted for any offence punishable with imprisonment for two years or more”, cannot be equated with Section
33(1)(a) of the U.K Act, said NCLAT. Section 29A of the IBC mandates that a person convicted for any offence
punishable with imprisonment for two years or more is ineligible for submitting a resolution plan.

Over the claims of L&T, which had supplied goods and machineries over Rs.900 crore, NCLAT said that Tata
Steel’s resolution plan was fair towards operational creditors of Bhushan Steel which has a total demand of
Rs.1,422 crore. The NCLAT observed that the company has allotted Rs.1,200 crore for them and L&T plea for
a higher priority could not be accepted.

Moreover, it also declined the plea of the promoters family, contending Tata Steel’'s Resolution Plan’ was illegal
as it purports to transfer shares’ of the ‘preference shareholders’ of Bhushan Steel without their consent for a
fixed consideration of Rs.100 as against Rs.2,269 crore.

RESOLUTION MEASURES UNDER THE INSOLVENCY AND BANKRUPTCY CODE, 2016

As stated earlier, the Insolvency and Bankruptcy Code, 2016 read with Regulation 37 of CIRP Regulations
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provides for various measures to resolve the insolvency of the Corporate Debtor. These measures are detailed
as follows:

» Transfer of all or part of the assets of the corporate debtor to one or more persons:

The Resolution Applicant may acquire part of the assets and may opt to transfer some assets to one or more
persons in order to fetch a better value towards the resolution of the Corporate Debtor. The consideration
towards the said assets is utilized to repay the dues of Corporate Debtor to its creditors.

> Sale of all or part of the assets whether subject to any security interest or not:

The Resolution Applicant, as its resolution strategy, may provide for sale of the assets of the Corporate
Debtor in full or in part whether subject to any security interest or not. For example, if the Corporate Debtor
holds assets which may be subject to the security interest and which may bring benefit to the Corporate
Debtor on their sale (through sale of all or part of assets), the Resolution Applicant may provide for sale
of such assets and provide for settlement of debt of the Corporate Debtor or infusion for improvement of
operations of the Corporate Debtor or for activity of any other similar nature through the funds as realized
from sale of such assets.

» Restructuring of the corporate debtor, by way of merger, amalgamation and demerger

As discussed earlier, the Resolution Plan may also provide for merger/amalgamation/demerger or combination
of such arrangements in order to resolve the Corporate Debtor, as best suited to it.

» The substantial acquisition of shares of the corporate debtor, or the merger or consolidation of the
corporate debtor with one or more persons

The Resolution Applicant may provide for the substantial acquisition of the shares of the Corporate Debtor or
the merger or consolidation with one or more persons as may be beneficial to the Corporate Debtor to fetch the
maximized value of its assets and resolve the state of insolvency. The prohibiton set out under the proviso to
Regulation 3(2) of the Takeover Regulations, which restricts an acquirer from acquiring shares or voting rights
in a target company, resulting in aggregate shareholding of the acquirer, along with persons acting in concert,
exceeding the maximum permissible non public shareholding of 75%, will not be applicable to an acquirer
acquiring shares pursuant to a resolution plan approved under Section 31 of the Code.

The following sub-regulation (2A) was added to regulation 10 of Securities and Exchange Board of India
(Substantial Acquisition of Shares and Takeovers) Regulations, 2011 vide Securities and Exchange Board of
India (Substantial Acquisition of Shares and Takeovers) (Second Amendment) Regulations, 2020 on 22nd
June, 2020 which states the following:

“(2A) Any acquisition of shares or voting rights or control of the target company by way of preferential issue in
compliance with regulation 164A of the Securities and Exchange Board of India (Issue of Capital and Disclosure
Requirements) Regulations, 2018 shall be exempt from the obligation to make an open offer under sub-
regulation (1) of regulation 3 and regulation 4.”

» Cancellation or delisting of any shares of the corporate debtor, if applicable

Equity restructuring by cancellation or reduction or delisting or shares of the Corporate Debtor may be quite
useful in resolution of the Corporate Debtor as the same may save the RA from time consuming transfer
procedures and other problems. Moreover, the delisting procedure under the SEBI (Delisting of Equity Shares)
Regulations 2009 will no longer apply to any delisting of equity shares pursuant to a resolution plan approved
under Section 31 of the Code, if the resolution plan satisfies the following conditions:

e the plan sets out a specific delisting procedure; or

e the plan provides an exit option to existing public shareholders at a price specified in the plan which shall
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not be less than the liquidation value determined under regulation 35 of the Insolvency and Bankruptcy
Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016, and;

Further, if the promoters are provided with the opportunity of exiting under the plan at a price, then the delisting
should be at a price not less than the price at which the promoters are provided exit.

» Satisfaction or modification of any security interest

The Resolution Applicant may also satisfy or modify any of the security interest(s) as held by the Financial
Creditor(s) as part of the debt restructuring.

» Curing or waiving of any breach of the terms of any debt due from the corporate debtor:

The Corporate Debtor may suffer from breach(es) of terms of the debt owed by it to the creditors which may
play a vital role in the process of its acquisition by the Resolution Applicant. Thus, the Resolution Applicant in
order to acquire the Corporate Debtor free from past breaches, non-compliances which may create problems in
the future, as per its due diligence, may provide for cure of such breach(es) or may provide for waiver of such
breach(es).

» Reduction in the amount payable to the creditors

The Resolution applicant as part of the debt restructuring may provide for settlement of the debt of the creditors
at a price lower than their dues/ claims since the payment of the entire dues/claims of the creditors may not
be feasible and viable for the Resolution Applicant in order to acquire the Corporate Debtor and resolve its
insolvency.

> Extension of a maturity date or a change in interest rate or other terms of a debt due from the
corporate debtor

The Debt Restructuring, as designed/ formulated by the Resolution Applicant for the Corporate Debtor (As a
part of the Resolution Plan), may provide for the extension of maturity date or change in the interest rate or other
terms of the debt due from the Corporate Debtor.

» Amendment of the constitutional documents of the corporate debtor

Resolution Applicant, as part of the corporate restructuring may require the amendments in terms of the
constitutional documents of the Corporate Debtor, Memorandum of Association and Articles of the Association
which inter-alia other things, define the powers and duties of the members and Board of Directors of the
Company. The amendments of the constitutional documents of the Corporate Debtor can aid the Resolution
Applicantin process of acquisition of the Corporate Debtor and implementation of the Resolution Plan effectively.

» Issuance of securities of the corporate debtor, for cash, property, securities, or in exchange for
claims or interests, or other appropriate purpose

The Resolution Plan by the resolution applicant may provide for the issuance of the securities including shares
or debentures of the Corporate Debtor in lieu of cash, property, securities or in exchange for the claims/ interests
or other appropriate purpose. The resolution applicant may provide for issuance of securities of the Corporate
Debtor to itself for the funds it might bring in, for the property it might bring in and may provide for issuance of
the securities to creditors in conversion of their debt/ claims in full or in part as consideration to them or for any
other appropriate purpose as may be beneficial or helpful in resolution of the Corporate Debtor.

» Change in portfolio of goods or services produced or rendered by the corporate debtor

For operational/ organizational restructuring, the Resolution applicant may provide for change in portfolio of
goods or services produced or rendered by the Corporate Debtor which may or may not be part of its current
portfolio.
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» Change in technology used by the corporate debtor

The resolution applicant, may provide for the change in technology or process used by the Corporate Debtor
for the resolution of insolvency of the Corporate Debtor as there may be case that the Corporate Debtor may
be suffering from obsolete technologies or process.

» Obtaining necessary approvals from the Central and State Governments and other authorities

The Resolution Applicant, if required, would provide for obtaining the necessary approvals (on basis of current
processes/ goods/ services of the Corporate Debtor or on the basis of the future operational processes/goods/
services of the Corporate Debtor as required under the Resolution Plan) from the Central and State Government
and other authorities.

ACQUISITION OF CORPORATE DEBTOR UNDER LIQUIDATION THROUGH SALE OF
ASSETS AS A GOING CONCERN

Chapter VI (comprising regulations 32 to 40) of the IBBI (Liquidation Process) Regulations, 2016 makes the
following provisions for the realization of assets. The IBBI had inserted Regulation 32Ain the IBBI (Liquidation
Process) Regulations, 2016 to provide for methods for sale of assets as a going concern as a resolution
measure for the CD.

Regulation 32A of IBBI (Liquidation Process) Regulations, 2016
Regulation 32A states as follows:

(1) Where the committee of creditors has recommended sale under clause (e) or (f) of regulation 32 or where
the liquidator is of the opinion that sale under clause (e) or (f) of regulation 32 shall maximise the value of the
corporate debtor, he shall endeavour to first sell under the said clauses.

(2) For the purpose of sale under sub-regulation (1), the group of assets and liabilities of the corporate debtor,
as identified by the committee of creditors under sub-regulation (2) of regulation 39C of the Insolvency and
Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016 shall be
sold as a going concern.

(3) Where the committee of creditors has not identified the assets and liabilities under sub-regulation (2) of
regulation 39C of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 20186, the liquidator shall identify and group the assets and liabilities to be sold as a going
concern, in consultation with the consultation committee.

(4) If the liquidator is unable to sell the corporate debtor or its business under clause (e) or (f) of regulation 32
within ninety days from the liquidation commencement date, he shall proceed to sell the assets of the corporate
debtor under clauses (a) to (d) of regulation 32.”

Regulation 32 of Liquidation Regulations provides as below:

“The liquidator may sell

(a) an asset on a standalone basis;

(b) the assets in a slump sale;

(c) a setof assets collectively;

(d) the assets in parcels;

(e) the corporate debtor as a going concern; or
)

(f

the business(s) of the corporate debtor as a going concern:
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Provided that where an asset is subject to security interest, it shall not be sold under any of the clauses (a) to
(f) unless the security interest therein has been relinquished to the liquidation estate.”

Case Laws

Case 1

In the matter of Y. Shivram Prasad & Ors. v. S. Dhanapal & Ors, the NCLAT passed the impugned order
of liquidation as Committee of Creditors did not find any resolution plan viable and feasible. The promoters
submitted that they should have been given an opportunity to settle the dues. While rejecting the said submission,
the NCLAT clarified that settlement can be made only at three stages, i.e., before admission, before constitution
of CoC and in terms of section I2A of the Code and such stages were over in this instant matter. It, however,
observed that during the liquidation process, it is necessary to take steps for revival and continuance of the
Corporate Debtor by protecting it from its management and from a death by liquidation.

Wherein this Appellate Tribunal having noticed the decision of the Hon’ble Supreme Court in “Swiss Ribbon
Pvt. Ltd. & Anr. v. Union of India & Ors. (Supra) and “Meghal Homes Pvt. Ltd.” observed and referring to
the matter of “Swiss Ribbon Pvt. Ltd. & Anr. v. Union of India & Ors. (Supra) where Hon’ble Supreme Court
observed that “What is interesting to note is that the Preamble does not, in any manner, refer to liquidation,
which is only availed of as a last resort if there is either no resolution plan or the resolution plans submitted are
not up to the mark. Even in liquidation, the liquidator can sell the business of the corporate debtor as a going
concern” and NCLAT in its matter further held that “in view of the provision of Section 230 and the decision of
the Hon’ble Supreme Court in ‘Meghal Homes Pvt. Ltd.” and ‘Swiss Ribbons Pvt. Ltd.’, we direct the ‘Liquidator’
to proceed in accordance with law. He will verify claims of all the creditors; take into custody and control of
all the assets, property, effects and actionable claims of the ‘corporate debtor’, carry on the business of the
‘corporate debtor’ for its beneficial liquidation, etc. as prescribed under Section 35 of the Code. If the members
or the ‘Corporate Debtor’ or the ‘creditors’ or a class of creditors like ‘Financial Creditor’ or ‘Operational Creditor’
approach the company through the liquidator for compromise or arrangement by making proposal of payment
to all the creditor(s), the Liquidator on behalf of the company will move an application under Section 230 of the
Companies Act, 2013 before the Adjudicating Authority i.e. National Company Law Tribunal, Chennai Bench, in
terms of the observations as made in above. On failure, as observed above, steps should be taken for outright
sale of the ‘Corporate Debtor’ so as to enable the employees to continue”.

Case 2

In the matter of Edelweiss Asset Reconstruction Company Ltd. v. Bharati Defence and Infrastructure Ltd.,
the Resolution professional (RP) filed an application seeking approval of the resolution plan submitted by an
Resolution Applicant, who is a Financial Creditor with 82.7% voting share in the CoC. The plan provided that
the Resolution Applicant will sell the Corporate Debtor in two years. NCLT, Mumbai Bench noted that the plan
does not give due consideration to the interest of all stakeholders, seeks several exemptions, and contains a lot
of uncertainties and speculations. It provides for generation of income from ongoing operations and no upfront
money is brought in by the Resolution Applicant. The NCLT Bench also noted that the Resolution Applicant
has proposed to hold majority equity in the Corporate Debtor, run its operations, enhance its value and over
a period endeavour to find a suitable investor/buyer for the same. Relying on the judgement in the matter of
Binani Industries Limited, the NCLT Bench observed:

..... resolution plan is for insolvency resolution of the Corporate Debtor as a going concern and not for the
addition of value and intended to sale the Corporate Debtor”. It observed that Resolution Applicant is essentially
extending the CIRP period to find an investor, which is not the intention of the legislature. It further observed:
“If the ultimate object in the resolution plan is to sell the company, then it can be achieved by sale as a going
concern during the liquidation process”. Accordingly, it rejected the resolution plan and ordered for liquidation.
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LESSON ROUND UP

— Corporate restructuring may be broadly categorized as external restructuring and internal
restructuring. External restructuring consists of mergers, amalgamation, acquisition of controlling
stake, conversion of debt into equity and internal restructuring consists of operational and financial
restructuring.

— The two components of financial restructuring are debt restructuring (restructuring of the secured
long-term borrowing, long-term unsecured borrowings, short-term borrowing) and equity restructuring
(alteration or reduction of capital, buy-back).

— Debt restructuring is the process of reorganizing the whole debt capital of the company in negotiation
with bankers, creditors, vendors. Debt restructuring involves a reduction of debt and an extension of
payment terms or change in terms and conditions.

— Regulation 37 of the IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016
provides that a resolution plan shall provide for the measures, as may be necessary, for insolvency
resolution of the corporate debtor for maximization of value of its assets.

— Equity Restructuring involves reorganization of equity capital, which includes alteration of share
capital, reduction of share capital and buy-back of shares.

TEST YOURSELF

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation)

1. Discuss the resolution strategies available for insolvency resolution of the corporate debtor under the
Insolvency and Bankruptcy Code, 2016.

2. Mention the advantages and disadvantages of debt restructuring and equity restructuring.

3. Mention the measures that a resolution plan shall provide for insolvency resolution of the corporate
debtor for maximization of value of its assets under Regulation 37 of the IBBI (Insolvency Resolution
Process for Corporate Persons) Regulations, 2016.




Lesson 18

Convening and Conduct of Meetings of
Committee of Creditors

LESSON OUTLINE

— Committee of Creditors
— Committee with only operational creditors
— Meetings of Committee of Creditors

— Rights and Duties of Authorised
Representative of Financial Creditors

— Approval of Committee of Creditors for
Certain Actions

— LESSON ROUND UP
— TEST YOURSELF

91

LEARNING OBJECTIVES

‘Committee of Creditors’ consists of the financial
creditors of the Corporate Debtor. This Committee
forms the decision making body of the various
routine tasks involved in Corporate Insolvency
Resolution Process (CIRP), responsible for giving
approval to the IRP/ RP to carry out actions that
might affect the CIRP.

Section 24 of the Code contains provisions relating
to the meetings of the Committee. The members
of the committee of creditors may meet in person
or by such electronic means as may be specified.
All meetings of the committee of creditors shall be
conducted by the Resolution Professional.

The Committee of Creditors takes decisions about
the viability of the company. It may either appoint
the Interim Resolution Professional as a Resolution
Professional or replace the Interim Resolution
Professional with a new Resolution Professional.
The Resolution Professional prepares an
information memorandum for formulating a
Resolution Plan.

The Committee approves/ rejects the Resolution
Plan, extension of CIRP, decides upon liquidation
of the Corporate Debtor, ratifies expenses borne by
the RP etc. In short, all decisions having an impact
on the Corporate Debtor shall first be approved by
the Committee.

This chapter covers basics of the constitution of
Committee of Creditors, its meetings and approvals
required from the Committee, etc.
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COMMITTEE OF CREDITORS

Section 21 and 24 of the Insolvency and Bankruptcy Code, 2016 make provisions relating to the committee
of creditors. Section 21 deals with the constitution of committee of creditors while section 24 prescribes the
modalities for the meeting of the committee of creditors.

Section 28 of the Code lists out certain actions that may be taken by the resolution professional only with the
prior approval of the committee of creditors by a vote of 66 per cent of the voting shares.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added a new section 25A to
provide for rights and duties of authorised representative of financial creditors.

The Insolvency and Bankruptcy Board of India has made the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 in exercise of the powers
conferred under sections 5, 7, 9, 14, 15, 17, 18, 21, 24, 25, 29, 30, 196 and 208 read with section 240
of the Insolvency and Bankruptcy Code, 2016. These regulations make detailed provisions for effectively
regulating the Insolvency Resolution Process for Corporate Persons and are amended from time to time by
the Insolvency and Bankruptcy Board of India.

Section 21 of the Code provides as follows:

“(1) The interim resolution professional shall after collation of all claims received against the corporate debtor
and determination of the financial position of the corporate debtor, constitute a committee of creditors.

(2) The committee of creditors shall comprise all financial creditors of the corporate debtor:

Provided that a financial creditor or the authorised representative of the financial creditor referred to in
sub-section (6) or sub-section (6A) or sub-section (5) of section 24, if it is a related party of the corporate
debtor, shall not have any right of representation, participation or voting in a meeting of the committee
of creditors:

Provided further that the first proviso shall not apply to a financial creditor, regulated by a financial sector
regulator, if it is a related party of the corporate debtor solely on account of conversion or substitution of debt
into equity shares or instruments convertible into equity shares, or completion of such transactions as may
be prescribed, prior to the insolvency commencement date.

(3) Subject to sub-sections (6) and (6A), where the corporate debtor owes financial debts to two or more
financial creditors as part of a consortium or agreement, each such financial creditor shall be part of the
committee of creditors and their voting share shall be determined on the basis of the financial debts owed
to them.

(4) Where any person is a financial creditor as well as an operational creditor,

(a) such person shall be a financial creditor to the extent of the financial debt owed by the corporate debtor,
and shall be included in the committee of creditors, with voting share proportionate to the extent of
financial debts owed to such creditor;

(b) such person shall be considered to be an operational creditor to the extent of the operational debt owed
by the corporate debtor to such creditor.

(5) Where an operational creditor has assigned or legally transferred any operational debt to a financial
creditor, the assignee or transferee shall be considered as an operational creditor to the extent of such
assignment or legal transfer.

(6) Where the terms of the financial debt extended as part of a consortium arrangement or syndicated facility
provide for a single trustee or agent to act for all financial creditors, each financial creditor may:
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(a) authorise the trustee or agent to act on his behalf in the committee of creditors to the extent of his voting
share;

(b) represent himself in the committee of creditors to the extent of his voting share;

(c) appoint an insolvency professional (other than the resolution professional) at his own cost to represent
himself in the committee of creditors to the extent of his voting share; or

(d) exercise his right to vote to the extent of his voting share with one or more financial creditors jointly or
severally.

(6A) Where a financial debt —

(a) isin the form of securities or deposits and the terms of the financial debt provide for appointment of a
trustee or agent to act as authorised representative for all the financial creditors, such trustee or agent
shall act on behalf of such financial creditors;

(b) is owed to a class of creditors exceeding the number as may be specified, other than the creditors
covered under clause (a) or sub-section (6), the interim resolution professional shall make an
application to the Adjudicating Authority along with the list of all financial creditors, containing the name
of an insolvency professional, other than the interim resolution professional, to act as their authorised
representative who shall be appointed by the Adjudicating Authority prior to the first meeting of the
committee of creditors;

(c) is represented by a guardian, executor or administrator, such person shall act as authorised
representative on behalf of such financial creditors,

and such authorised representative under clause (a) or clause (b) or clause (c) shall attend the meetings
of the committee of creditors, and vote on behalf of each financial creditor to the extent of his voting share.

(6B) The remuneration payable to the authorised representative-

(i) under clauses (a) and (c) of sub-section (6A), if any, shall be as per the terms of the financial debt or
the relevant documentation; and

(i) under clause (b) of sub-section (6A) shall be as specified which shall be form part of the insolvency
resolution process costs.

(7) The Board may specify the manner of voting and the determining of the voting share in respect of financial
debts covered under sub-sections (6) and (6A).

(8) Save as otherwise provided in this Code, all decisions of the committee of creditors shall be taken by a
vote of not less than fifty-one per cent. of voting share of the financial creditors:

Provided that where a corporate debtor does not have any financial creditors, the committee of creditors
shall be constituted and shall comprise of such persons to exercise such functions in such manner as may
be specified.

(9) The committee of creditors shall have the right to require the resolution professional to furnish any
financial information in relation to the corporate debtor at any time during the corporate insolvency
resolution process.

(10) The resolution professional shall make available any financial information so required by the committee
of creditors under sub-section (9) within a period of seven days of such requisition.”

Constitution of committee of creditors — Section 18 of the Code which lists out the duties of Interim Resolution
Professional specifically provides that the Interim Resolution Professional shall collect all information relating
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to the assets, finances and operations of the corporate debtor for determining the financial position of the
corporate debtor as well as receive and collate all the claims submitted by creditors to him, pursuant to the
public announcement made under sections 13 and 15 of the Code.

Section 21(1) further provides that the Interim Resolution Professional shall after collation of all claims received
against the corporate debtor and determination of the financial position of the corporate debtor, constitute a
committee of creditors.

According to section 3(6), a “claim” means —

(a) aright to payment, whether or not such right is reduced to judgment, fixed, disputed, undisputed,
legal, equitable, secured, or unsecured;

(b) right to remedy for breach of contract under any law for the time being in force, if such breach
gives rise to a right to payment, whether or not such right is reduced to judgment, fixed, matured,
unmatured, disputed, undisputed, secured or unsecured.

Composition of committee of creditors —Section 21(2) provides that the committee of creditors shall comprise
all financial creditors of the corporate debtor.

According to section 5(7) of the Code, a “financial creditor” means any person to whom a financial debt is owed
and includes a person to whom such debt has been legally assigned or transferred to.

Exclusion of related party —First proviso to section 21(2) provides that a financial creditor or the authorised
representative of the financial creditor, if it is a related party of the corporate debtor, shall not have any right of
representation, participation or voting in a meeting of the committee of creditors.

According to section 5(24), a “related party”, in relation to a corporate debtor, means-

(a) adirector or partner of the corporate debtor or a relative of a director or partner of the corporate
debtor;

(b) akey managerial personnel of the corporate debtor or a relative of a key managerial personnel of
the corporate debtor;

(c) a limited liability partnership or a partnership firm in which a director, partner, or manager of the
corporate debtor or his relative is a partner;

(d) a private company in which a director, partner or manager of the corporate debtor is a director and
holds along with his relatives, more than two per cent. of its share capital;

(e) apublic company in which a director, partner or manager of the corporate debtor is a director and
holds along with relatives, more than two per cent. of its paid- up share capital;

(f) anybody corporate whose board of directors, managing director or manager, in the ordinary course
of business, acts on the advice, directions or instructions of a director, partner or manager of the
corporate debtor;

(g) any limited liability partnership or a partnership firm whose partners or employees in the ordinary
course of business, acts on the advice, directions or instructions of a director, partner or manager
of the corporate debtor;

(h) any person on whose advice, directions or instructions, a director, partner or manager of the
corporate debtor is accustomed to act;




Lesson 18 = Convening and Conduct of Meetings of Committee of Creditors 95

(i) abody corporate which is a holding, subsidiary or an associate company of the corporate debtor, or
a subsidiary of a holding company to which the corporate debtor is a subsidiary;

(i) any person who controls more than twenty per cent. of voting rights in the corporate debtor on
account of ownership or a voting agreement;

(k) any person in whom the corporate debtor controls more than twenty per cent. of voting rights on
account of ownership or a voting agreement;

() any person who can control the composition of the board of directors or corresponding governing
body of the corporate debtor;

(m) any person who is associated with the corporate debtor on account of-
(i) participation in policy making processes of the corporate debtor; or
(ii) having more than two directors in common between the corporate debtor and such person; or
(i

) interchange of managerial personnel between the corporate debtor and such person; or
(iv) provision of essential technical information to, or from, the corporate debtor.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 also added second proviso to
section 21(2) which clarified that the first proviso shall not apply to a financial creditor, regulated by a financial
sector regulator, if it is a related party of the corporate debtor solely on account of conversion or substitution
of debt into equity shares or instruments convertible into equity shares, or completion of such transactions
as may be prescribed, prior to the insolvency commencement date. The Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2019 added the words “or completion of such transactions as may be prescribed”
in the said Section, thus, widening the condition in which a financial creditor would not be considered to be a
related party.

According to section 3(18) of the Code, a “financial sector regulator” means an authority or body constituted
under any law for the time being in force to regulate services or transactions of financial sector and includes
the Reserve Bank of India, the Securities and Exchange Board of India, the Insurance Regulatory and
Development Authority of India, the Pension Fund Regulatory Authority and such other regulatory authorities
as may be notified by the Central Government.

The committee of creditors is composed of financial creditors of the corporate debtor as the financial creditors
have the capability to assess the commercial viability of the corporate debtor and are willing to modify the terms
of the debt contracts in negotiations between the creditors and the corporate debtor.

Operational creditors, on the other hand, are not equipped to decide on matters relating to commercial viability
of the corporate debtor, nor are they generally willing to take the risk of restructuring their debts in order to
ensure the management of operations of corporate debtor a going concern.

Hon’ble Supreme Court has in the matter of Swiss Ribbon Pvt. Ltd. & Anr. Vs. Union of India & Ors. (date
of judgment 25.01.2019) held that the classification under IBC between financial creditors and operational
creditors is based on an intelligible criteria and is neither discriminatory nor arbitratory nor violative of Article 14
of Constitution of India;

Where a person is both financial as well as operational creditor — Section 21(4) provides that where any
person is a financial creditor as well as an operational creditor, then such person shall be considered a financial
creditor to the extent of the financial debt owed by the corporate debtor. Such person shall be included in the
committee of creditors and shall have a voting share proportionate to the extent of financial debts owed to
such creditor.
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Thus, financial creditors who are also operational creditors are given representation on the committee of
creditors only to the extent of their financial debts.

Clause (b) of sub-section (4) of section 21 clarifies that such person shall be considered to be an operational
creditor to the extent of the operational debt owed by the corporate debtor to such creditor.

According to section 5(28), “voting share” means the share of the voting rights of a single financial creditor
in the committee of creditors which is based on the proportion of the financial debt owed to such financial
creditor in relation to the financial debt owed by the corporate debtor.

Assignment or legal transfer of operational debt — Section 21(5) further provides that where an operational
creditor has assigned or legally transferred any operational debt to a financial creditor, the assignee or transferee
shall be considered as an operational creditor to the extent of such assignment or legal transfer.

Financial debts to two or more financial creditors as part of consortium or agreement — Section 21(3)
provides that subject to sub-sections (6) and (6A), where the corporate debtor owes financial debts to two or more
financial creditors as part of a consortium or agreement, each such financial creditor shall be part of the committee
of creditors and their voting share shall be determined on the basis of the financial debts owed to them.

A single trustee or agent to act for all financial creditors — Section 21(6) of the Code provides that where
the terms of the financial debt extended as part of a consortium arrangement or syndicated facility provide for
a single trustee or agent to act for all financial creditors, each financial creditor may

(a) authorise the trustee or agent to act on his behalf in the committee of creditors to the extent of his voting
share;

(b) represent himself in the committee of creditors to the extent of his voting share;

(c) appoint an insolvency professional (other than the resolution professional) at his own cost to represent
himself in the committee of creditors to the extent of his voting share; or

(d) exercise his right to vote to the extent of his voting share with one or more financial creditors jointly or
severally.

Sub-section 6A.— The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added a
new sub-section 6A to section 21 to provide for a mechanism to allow participation of security holders, deposit
holders and all other classes of financial creditors which exceed a certain number, in meetings of committee of
creditors through an authorised representative.

A trustee or agent to act as authorised representative.— \Where a financial debt is in the form of securities or
deposits and the terms of the financial debt provide for appointment of a trustee or agent to act as authorised
representative for all the financial creditors, such trustee or agent shall act on behalf of such financial creditors
[Section 21(6A)(a)]

Financial debt owed to a class of creditors exceeding the specified number — \Where a financial debt is
owed to a class of creditors exceeding the number as may be specified, other than the creditors covered under
clause (a) or sub-section (6), the interim resolution professional shall make an application to the Adjudicating
Authority along with the list of all financial creditors, containing the name of an insolvency professional, other
than the interim resolution professional, to act as their authorised representative who shall be appointed by the
Adjudicating Authority prior to the first meeting of the committee of creditors. [Section 21(6A)(b)]

Clause (aa) of Sub-Regulation (1) of Regulation 2 of IBBI (Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 provides that under Clause (b) of sub-section (6A) of Section 21 of IBC, class of creditors
means a class with at least ten financial creditors.

Guardian, executor or administrator — Where a financial debt is represented by a guardian, executor or
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administrator, such person shall act as authorised representative on behalf of such financial creditors [Section
21(6A)(c)]

All such authorised representative under clause (a) or clause (b) or clause (c) of sub-section 6A shall attend the
meetings of the committee of creditors, and vote on behalf of each financial creditor to the extent of his voting
share.

Board to specify the manner of voting and the determining of the voting share — The Board may specify
the manner of voting and the determining of the voting share in respect of financial debts covered under sub-
sections (6) and (6A). [Section 21[(7)]

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has substituted sub-section (7).
Before its substitution, sub-section (7) stood as follows:

“(7) The Board may specify the manner of determining the voting share in respect of financial debts issued
as securities under sub-section (6).”

Remuneration payable to authorised representative — The Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018 has also added sub-section (6B) to section 21. It provides that the remuneration
payable to the authorised representative under clauses (a) and (c) of sub-section (6A), if any, shall be as per
the terms of the financial debt or the relevant documentation; and under clause (b) of sub-section (6A) shall be
as specified which shall be form part of the insolvency resolution process costs.

According to section 5(13), of the Code, the “insolvency resolution process costs” means —
(a) the amount of any interim finance and the costs incurred in raising such finance;
(b) the fees payable to any person acting as a resolution professional;

(c) any costs incurred by the resolution professional in running the business of the corporate debtor as a
going concern;

(d) any costs incurred at the expense of the Government to facilitate the insolvency resolution process; and

(e) any other costs as may be specified by the Board.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added sub-sections (6A) and (6B)
to section 21 of the Code. Sub-section (6A) provides for a mechanism to allow participation of security holders,
deposit holders and all other classes of financial creditors which exceed a certain number, in meetings of
committee of creditors through an authorised representative. Sub-section (6B) provides for remuneration
payable to such authorised representative.

Decisions of the committee of creditors.— Sub-section (8) to section 21 of the Code provides that except as
otherwise provided in the Code, all decisions of the committee of creditors shall be taken by a vote of not less
than fifty-one per cent of voting share of the financial creditors.

The proviso to this sub-section clarifies that in the event there are no financial creditors for a corporate debtor,
the committee of creditors shall be constituted consisting of such persons and exercise such function in such
manner as may be specified.

Financial information — The committee of creditors shall have the right to require the resolution professional to
furnish any financial information in relation to the corporate debtor at any time during the corporate insolvency
resolution process. [Section 21(9)]

The resolution professional shall make available any financial information so required by the committee of
creditors under sub-section (9) within a period of seven days of such requisition. [Section 21(10)]
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According to section 3(13), “financial information”, in relation to a person, means one or more of the
following categories of information, namely:

(a) records of the debt of the person;

(b) records of liabilities when the person is solvent;

(c) records of assets of person over which security interest has been created;
(d) records, if any, of instances of default by the person against any debt;

(e) records of the balance sheet and cash-flow statements of the person; and

(f) such other information as may be specified.

Committee with only operational creditors

Regulation 16 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 deals with situations where either the corporate debtor has no
financial debt or where all financial creditors are related parties of the corporate debtor. Regulation 16 provides
as follows:

(1)  Where the corporate debtor has no financial debt or where all financial creditors are related parties of
the corporate debtor, the committee shall be set up in accordance with this Regulation.

(2) The committee formed under this Regulation shall consist of members as under:
(a) eighteen largest operational creditors by value:

Provided that if the number of operational creditors is less than eighteen, the committee shall
include all such operational creditors;

(b) one representative elected by all workmen other than those workmen included under sub-clause
(a); and

(c) one representative elected by all employees other than those employees included under sub-
clause (a).

(3) A member of the committee formed under this Regulation shall have voting rights in proportion of the
debt due to such creditor or debt represented by such representative, as the case may be, to the total
debt.

Explanation — For the purposes of this sub-regulation, ‘total debt’ is the sum of-
(a) the amount of debt due to the creditors listed in sub-regulation 2(a);
(b) the amount of the aggregate debt due to workmen under sub-regulation 2(b); and
(c) the amount of the aggregate debt due to employees under sub-regulation 2(c).
(4) A committee formed under this Regulation and its members shall have the same rights, powers, duties
and obligations as a committee comprising financial creditors and its members, as the case may be.
Committee with only creditors in a class

Regulation 16B of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 deals with situations where the corporate debtor has only creditors in a class and
no financial creditor. Regulation 16B reads as follows:

“Where the corporate debtor has only creditors in a class and no other financial creditor eligible to join the
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committee, the committee shall consist of only the authorised representative(s).” [Inserted by Notification No.
IBBI/2018-19/ GN/ REG031, dated 03rd July, 2018]

Meeting of Committee of Creditors

Section 24 of the Code prescribes the following modalities for the meeting of the committee of creditors.

(1)

(2)
@)

(4)

®)

(6)

(7)

(8)

The members of the committee of creditors may meet in person or by such other electronic means as
may be specified. [Section 24(1)]

All meetings of the committee of creditors shall be conducted by the resolution professional. [Section 24(2)]
The resolution professional shall give notice of each meeting of the committee of creditors to:

(a) members of committee of creditors, including the authorised representatives referred to in sub-
sections (6) and (6A) of section 21 and sub-section (5),

(b) members of the suspended Board of Directors or the partners of the corporate persons, as the
case may be,

(c) operational creditors or their representatives if the amount of their aggregate dues is not less than
ten percent of the debt [Section 24(3)]

The directors, partners and one representative of operational creditors, as referred to in sub-section
(3), may attend the meetings of committee of creditors, but shall not have any right to vote in such
meetings. The absence of any such director, partner or representative of operational creditors, as the
case may be, shall not invalidate proceedings of such meeting. [Section 24(4)]

Subject to sub-sections (6), (6A) and (6B) of section 21, any creditor who is a member of the committee
of creditors may appoint an insolvency professional other than the resolution professional to represent
such creditor in a meeting of the committee of creditors:

Provided that the fees payable to such insolvency professional representing any individual creditor will
be borne by such creditor. [Section 24(5)]

Each creditor shall vote in accordance with the voting share assigned to him based on the financial
debts owed to such creditor. [Section 24(6)]

The resolution professional shall determine the voting share to be assigned to each creditor in the
manner specified by the Board. [Section 24(7)]

The meetings of the committee of creditors shall be conducted in such manner as may be specified.
[Section 24(8)]

Regulation 18 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 provides that a resolution professional may convene a meeting of the
committee as and when he considers necessary, and shall convene a meeting if a request to that effect is made
by members of the committee representing thirty three per cent of the voting rights.
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Quorum at the meeting

Regulation 22 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 provides that

(1) A meeting of the committee shall be quorate if members of the committee representing at least thirty three
percent of the voting rights are present either in person or by video conferencing or other audio and visual
means:

Provided that the committee may modify the percentage of voting rights required for quorum in respect of any
future meetings of the committee.

(2) Where a meeting of the committee could not be held for want of quorum, unless the committee has
previously decided otherwise, the meeting shall automatically stand adjourned at the same time and place
on the next day.

(3) In the event a meeting of the committee is adjourned in accordance with sub-regulation (2), the adjourned
meeting shall be quorate with the members of the committee attending the meeting.

Rights and Duties of Authorised Representative of Financial Creditors

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added a new section 25A to
provide for rights and duties of authorised representative of financial creditors.

(1) The authorised representative under sub-section (6) or sub-section (6A) of section 21 or sub-section
(5) of section 24 shall have the right to participate and vote in meetings of the committee of creditors
on behalf of the financial creditor he represents in accordance with the prior voting instructions of such
creditors obtained through physical or electronic means. [Section 25A(1)].

(2) It shall be the duty of the authorised representative to circulate the agenda and minutes of the meeting
of the committee of creditors to the financial creditor he represents. [Section 25A(2)].

(3) The authorised representative shall not act against the interest of the financial creditor he represents
and shall always act in accordance with their prior instructions:

Provided that if the authorised representative represents several financial creditors, then he shall cast
his vote in respect of each financial creditor in accordance with instructions received from each financial
creditor, to the extent of his voting share:

Provided further that if any financial creditor does not give prior instructions through physical or
electronic means, the authorised representative shall abstain from voting on behalf of such creditor.
[Section 25A(3)].

(BA) Notwithstanding anything to the contrary contained in sub-section (3), the authorised representative
under sub-section (6A) of section 21 shall cast his vote on behalf of all the financial creditors he
represents in accordance with the decision taken by a vote of more than fifty per cent of the voting
share of the financial creditors he represents, who have cast their vote:

Provided that for a vote to be cast in respect of an application under section 12A, the authorised
representative shall cast his vote in accordance with the provisions of subsection (3).

(4) The authorised representative shall file with the committee of creditors any instructions received by
way of physical or electronic means, from the financial creditor he represents, for voting in accordance
therewith, to ensure that the appropriate voting instructions of the financial creditor he represents is
correctly recorded by the interim resolution professional or resolution professional, as the case may be.
[Section 25A(4)].
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The Explanation appended to section 25A makes it clear that for the purposes of section 25A, the “electronic
means” shall be such as may be specified.

Approval of Committee of Creditors for Certain Actions

Section 28 of the Code lists out certain actions that may be taken by the resolution professional only with the
prior approval of the committee of creditors by a vote of 66 per cent of the voting shares. The aim of this section
is to secure consent of the committee of creditors for certain specific mattes. If the resolution professional takes
any of the actions listed in section 28(1) without obtaining the consent of the committee of creditors, such action
shall be void. The resolution professional may also be liable to be replaced.

Section 28(1) provides that notwithstanding anything contained in any other law for the time being in force, the
resolution professional, during the corporate insolvency resolution process, shall not take any of the following
actions without the prior approval of the committee of creditors:

(a) raise any interim finance in excess of the amount as may be decided by the committee of creditors in
their meeting;

(b) create any security interest over the assets of the corporate debtor;

(c) change the capital structure of the corporate debtor, including by way of issuance of additional
securities, creating a new class of securities or buying back or redemption of issued securities in case
the corporate debtor is a company;

(d) record any change in the ownership interest of the corporate debtor;

(e) give instructions to financial institutions maintaining accounts of the corporate debtor for a debit
transaction from any such accounts in excess of the amount as may be decided by the committee of
creditors in their meeting;

(f) undertake any related party transaction;

(g) amend any constitutional documents of the corporate debtor;

(h) delegate its authority to any other person;

(i) dispose of or permit the disposal of shares of any shareholder of the corporate debtor or their nominees

to third parties;
(i) make any change in the management of the corporate debtor or its subsidiary;

(k) transfer rights or financial debts or operational debts under material contracts otherwise than in the
ordinary course of business;

() make changes in the appointment or terms of contract of such personnel as specified by the committee
of creditors; or

(m) make changes in the appointment or terms of contract of statutory auditors or internal auditors of the
corporate debtor.

Section 28(2) mandates that the resolution professional shall convene a meeting of the committee of creditors
and seek the vote of the creditors prior to taking any of the actions under sub-section (1).

No action under sub-section (1) shall be approved by the committee of creditors unless approved by a vote of
sixty-six per cent. of the voting shares. [Section 28(3)]

(4) Where any action under sub-section (1) is taken by the resolution professional without seeking the
approval of the committee of creditors in the manner as required in this section, such action shall be void.
[Section 28(4)]
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(5) The committee of creditors may report the actions of the resolution professional under sub-section (4) to the
Board for taking necessary actions against him under this code. [Section 28(5)]

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has amended section 28 of the
Code to reduce the threshold for voting from 75% to 66% for approval of committee of creditors in respect
certain actions provided in sub-section (1) of section 28.

Case Law

The Hon’ble Supreme Court of India in the matter of ‘Committee of Creditors of Essar Steel India Limited vs.
Satish Kumar Gupta & ors. ‘, while upholding the constitutional validity of the Code made, inter alia,important
ruling with regard to the role of the Committee of Creditor in the CIR process. It had emphasized the primacy
of the commercial wisdom of the CoC in the resolution process as to whether to rehabilitate the corporate
debtor or not by accepting a particular resolution plan. It also states that prior to approving the resolution
plan, the Committee is required to assess the “feasibility and viability” of the resolution plan, which takes into
account “all the aspects of the resolution plan, including the manner of distribution of funds among various
class of creditors.” In this regard, the Committee is free to negotiate with the resolution applicant by suggesting
modifications in the commercial proposal on a case to case basis.

LESSON ROUND UP

Section 21 and 24 of the Insolvency and Bankruptcy Code, 2016 make provisions relating to the
committee of creditors (CoC). Section 21 deals with the constitution of CoC while section 24 prescribes
the modalities for the meeting of the CoC.

Section 28 of the Code lists out certain actions that may be taken by the resolution professional only
with the prior approval of the committee of creditors by a vote of 66 per cent of the voting share.

Section 21(1) further provides that the Interim Resolution Professional shall after collation of all claims
received against the corporate debtor and determination of the financial position of the corporate
debtor, constitute committee of creditors.

Section 21(2) provides that the committee of creditors shall comprise all financial creditors of the
corporate debtor.

First proviso to section 21(2) provides that a financial creditor or the authorised representative of the
financial creditor, if it is a related party of the corporate debtor, shall not have any right of representation,
participation or voting in a meeting of the committee of creditors.

Section 21(4) provides that where any person is a financial creditor as well as an operational creditor,
then such person shall be considered a financial creditor to the extent of the financial debt owed by
the corporate debtor.

‘Voting share’ according to section 5(28), means the share of the voting rights of a single financial
creditor in the committee of creditors which is based on the proportion of the financial debt owed to
such financial creditor in relation to the financial debt owed by the corporate debtor.

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 has added sub-sections 6A
and 6B to section 21 of the Code. Sub-section 6A provides for a mechanism to allow participation of
security holders, deposit holders and all other classes of financial creditors which exceed a certain
number, in meetings of committee of creditors through an authorised representative. Sub-section 6B
provides for remuneration payable to such authorised representative.

Sub-section 8 to section 21 of the Code provides that except as otherwise provided in the Code, all
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decisions of the committee of creditors shall be taken by a vote of not less than fifty-one per cent of
voting share of the financial creditors.

The members of the committee of creditors may meet in person or by such other electronic means as
may be specified. [Section 24(1)]. All meetings of the committee of creditors shall be conducted by the
resolution professional. [Section 24(2)].

Section 28 of the Code lists out certain actions that may be taken by the resolution professional only
with the prior approval of the committee of creditors by a vote of 66 per cent of the voting shares. If the
resolution professional takes any of the actions listed in section 28(1) without obtaining the consent of
the committee of creditors, such action shall be void. The resolution professional may also be liable to
be replaced.

TEST YOURSELF

(These are meant for recapitulation only. Answer to these questions are not to be submitted for evaluation).

1.

What do you understand by Committee of Creditors (CoC) under the Insolvency and Bankruptcy
Code, 20167 Discuss the constitution of CoC.

Mention the modalities for the conduct of meeting of Committee of Creditors under the Insolvency and
Bankruptcy Code, 2016.

Explain in brief provisions relating to constitution of ‘Committee with only operational creditors’ where
either the corporate debtor has no financial debt or where all financial creditors are related parties of
the corporate debtor.

Mention the rights and duties of ‘authorized representative’ of Financial Creditors under section 25A
of the Insolvency and Bankruptcy Code, 2016.

List out the actions which require prior approval of the Committee of Creditors under section 28 of the
Insolvency and Bankruptcy Code, 2016.
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Lesson 19

Preparation and Approval of
Resolution Plan

LESSON OUTLINE

Meaning of resolution plan and resolution
applicant

Persons not eligible to be Resolution
Applicant

Mandatory contents of Resolution Plan
Inviting Prospective Resolution Applicants
Submission of Resolution Plan

Approval of Resolution Plan

Appeal

LESSON ROUND UP

TEST YOURSELF
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LEARNING OBJECTIVES

A resolution plan is a proposal that aims to provide
a resolution to the problem of the corporate
debtor’s insolvency and its consequent inability
to pay-off debts. Resolution plan shall resolve
insolvency, maximise the value of assets of the
corporate debtor, and promote entrepreneurship,
availability of credit, and balance the interests of
all the stakeholders. The resolution plan is not a
sale, or auction, or recovery or liquidation but a
resolution of the Corporate Debtor as a going
concern.

It needs to be approved by the committee
of creditors (COC), and comply with some
mandatory requirements prescribed in the Code.
Once approved, the Resolution Professional will
forwardthe plan to the NCLT after certifying that
the plan meets the requirements of the Code. If
the NCLT is also satisfied that the plan meets the
requirements, it will pass an order approving the
plan.

Section 31(1) of the Code makes the resolution
plan, once approved by the NCLT, binding on the
corporate debtor and its employees, members,
creditors, guarantors and other stakeholders
involved in the resolution plan. By avoiding
liquidation, the inherent business value in the
debtor will be preserved. The approval of a
resolution plan, therefore, may be considered a
successful outcome of the process.

After reading this lesson you will be able to
understand the meaning of resolution plan, its
submission related aspects and approval process.
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MEANING OF RESOLUTION PLAN AND RESOLUTION APPLICANT

According to section 5(26), a ‘resolution plan’ means a plan proposed by resolution applicant for insolvency
resolution of the corporate debtor as a going concern in accordance with Part II”.

Explanation.- For removal of doubts, itis clarified that a resolution plan may include provisions for the restructuring
of the corporate debtor, including by way of merger, amalgamation and demerger.

The Insolvency and Bankruptcy Code (Amendment) Act, 2018 also substituted the definition of “resolution
applicant” in section 5(25) of the Code. The substituted definition provides that a “resolution applicant”
means a person, who individually or jointly with any other person, submits a resolution plan to the resolution
professional pursuant to the invitation made under clause (h) of sub-section (2) of section 25.

Persons not Eligible to be Resolution Applicant

The Insolvency and Bankruptcy Code (Amendment) Act, 2018 added a new section 29A. The newly added
section 29A declares certain persons ineligible to be a resolution applicant and prohibits such persons from
submitting a resolution plan. Section 29A was later amended by the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018.

Section 29A as amended by the Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 provides
that a person shall not be eligible to submit a resolution plan, if such person, or any other person acting jointly
or in concert with such person —

(a) is an undischarged insolvent;

(b) is a wilful defaulter in accordance with the guidelines of the Reserve Bank of India issued under the
Banking Regulation Act, 1949;

(c) atthe time of submission of the resolution plan has an account, or an account of a corporate debtor under the
management or control of such person or of whom such person is a promoter, classified as non-performing
asset in accordance with the guidelines of the Reserve Bank of India issued under the Banking Regulation
Act, 1949 or the guidelines of a financial sector regulator issued under any other law for the time being
in force, and at least a period of one year has lapsed from the date of such classification till the date of
commencement of the corporate insolvency resolution process of the corporate debtor:

Provided that the person shall be eligible to submit a resolution plan if such person makes payment of
all overdue amounts with interest thereon and charges relating to nonperforming asset accounts before
submission of resolution plan:

Provided further that nothing in this clause shall apply to a resolution applicant where such applicant is
a financial entity and is not a related party to the corporate debtor.

Explanation |. — For the purposes of this proviso, the expression “related party” shall not include a
financial entity, regulated by a financial sector regulator, if it is a financial creditor of the corporate debtor
and is a related party of the corporate debtor solely on account of conversion or substitution of debt into
equity shares or instruments convertible into equity shares, or completion of such transactions as may
be prescribed, prior to the insolvency commencement date.

Explanation Il. — For the purposes of this clause, where a resolution applicant has an account, or an
account of a corporate debtor under the management or control of such person or of whom such person
is a promoter, classified as non-performing asset and such account was acquired pursuant to a prior
resolution plan approved under this Code, then, the provisions of this clause shall not apply to such
resolution applicant for a period of three years from the date of approval of such resolution plan by the
Adjudicating Authority under this Code;



(d)

(e)

(h)

(i)
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has been convicted for any offence punishable with imprisonment —
(i) for two years or more under any Act specified under the Twelfth Schedule; or
(i) for seven years or more under any law for the time being in force:

Provided that this clause shall not apply to a person after the expiry of a period of two years from the
date of his release from imprisonment:

Provided further that this clause shall not apply in relation to a connected person referred to in clause
(iii) of Explanation I;

is disqualified to act as a director under the Companies Act, 2013:

Provided that this clause shall not apply in relation to a connected person referred to in clause (iii) of
Explanation [;

is prohibited by the Securities and Exchange Board of India from trading in securities or accessing the
securities markets;

has been a promoter orinthe management or control of a corporate debtorin which a preferential
transaction, undervalued transaction, extortionate credit transaction or fraudulent transaction has
taken place and in respect of which an order has been made by the Adjudicating Authority under
this Code:

Provided that this clause shall not apply if a preferential transaction, undervalued transaction, extortionate
credit transaction or fraudulent transaction has taken place prior to the acquisition of the corporate
debtor by the resolution applicant pursuant to a resolution plan approved under this Code or pursuant to
a scheme or plan approved by a financial sector regulator or a court, and such resolution applicant has
not otherwise contributed to the preferential transaction, undervalued transaction, extortionate credit
transaction or fraudulent transaction;

has executed a guarantee in favour of a creditor in respect of a corporate debtor against which an
application for insolvency resolution made by such creditor has been admitted under this Code and
such guarantee has been invoked by the creditor and remains unpaid in full or part;

is subject to any disability, corresponding to clauses (a) to (h), under any law in a jurisdiction outside
India; or

has a connected person not eligible under clauses (a) to (i).
Explanation I. — For the purposes of this clause, the expression “connected person” means —
(i) any person who is the promoter or in the management or control of the resolution applicant; or

(i) any person who shall be the promoter or in management or control of the business of the corporate
debtor during the implementation of the resolution plan; or

(iii) the holding company, subsidiary company, associate company or related party of a person referred
to in clauses (i) and (ii):
Provided that nothing in clause (iii) of Explanation | shall apply to a resolution applicant where such

applicant is a financial entity and is not a related party of the corporate debtor:

Provided further that the expression “related party” shall not include a financial entity, regulated by
a financial sector regulator, if it is a financial creditor of the corporate debtor and is a related party
of the corporate debtor solely on account of conversion or substitution of debt into equity shares or
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instruments convertible into equity shares, or completion of such transactions as may be prescribed,
prior to the insolvency commencement date;

Explanation Il — For the purposes of this section, “financial entity” shall mean the following entities
which meet such criteria or conditions as the Central Government may, in consultation with the financial
sector regulator, notify in this behalf, namely: —

(a) a scheduled bank;

(b) any entity regulated by a foreign central bank or a securities market regulator or other financial
sector regulator of a jurisdiction outside India which jurisdiction is compliant with the Financial
Action Task Force Standards and is a signatory to the International Organisation of Securities
Commissions Multilateral Memorandum of Understanding;

(c) anyinvestment vehicle, registered foreign institutional investor, registered foreign portfolio investor or a
foreign venture capital investor, where the terms shall have the meaning assigned to them in regulation
2 of the Foreign Exchange Management (Transfer or Issue of Security by a Person Resident Outside
India) Regulations, 2017 made under the Foreign Exchange Management Act, 1999;

(d) an asset reconstruction company registered with the Reserve Bank of India under section 3 of the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002;

(e) an Alternate Investment Fund registered with Securities and Exchange Board of India;
(f) such categories of persons as may be notified by the Central Government.

It may be noted that pursuant to Section 240A(1) of the Code, Notwithstanding anything to the contrary contained
in this Code, the provisions of clauses (c) and (h) of section 29A shall not apply to the resolution applicant in
respect of corporate insolvency resolution process of any micro, small and medium enterprises.

Inviting Prospective Resolution Applicants

The resolution professional, under clause (h) of sub-section (2) of section 25, invites prospective resolution
applicants, who fulfil such criteria as may be laid down by him with the approval of committee of creditors,
having regard to the complexity and scale of operations of the business of the corporate debtor and such other
conditions as may be specified by the Board, to submit a resolution plan or plans.

The resolution professional prepares an information memorandum which contains all relevant information
required by the resolution applicant to make the resolution plan for the corporate debtor. Such information
includes information relating to the financial position of the corporate debtor, all information related to
disputes by or against the corporate debtor as well as any other matter pertaining to the corporate debtor
as may be specified. Section 29(2) provides that the resolution professional shall provide to the resolution
applicant access to all relevant information in physical and electronic form, provided such resolution
applicant undertakes

(a) to comply with provisions of law for the time being in force relating to confidentiality and insider trading;
(b) to protect any intellectual property of the corporate debtor it may have access to; and
(c) not to share relevant information with third parties unless clauses (a) and (b) above are complied with.

Explanation. — For the purposes of this section, “relevant information” means the information required by the
resolution applicant to make the resolution plan for the corporate debtor, which shall include the financial
position of the corporate debtor, all information related to disputes by or against the corporate debtor and any
other matter pertaining to the corporate debtor as may be specified.
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Expression of Interest (EOI) issued by Resolution Professionals

EOI is a document describing requirements or specifications and seeking information from potential investors/
bidders that demonstrate their ability to meet those requirements. In the field of insolvency and bankruptcy,
EOIs are invited from investors or consortium of investors (also known as bidders) meeting the specified
eligibility criteria in terms of financial and technical capabilities to submit resolution plans for the Corporate
Debtor undergoing corporate insolvency resolution process or fast track insolvency resolution process under
the provisions of the Code.

The EOI is issued by the Resolution Professional on behalf of the Committee of Creditors in the form of a public
advertisement. The document prescribes the last date for receipt of EOI from potential investors or bidders.
Subsequently, the Committee of Creditors shall discuss and finalize the best resolution plan that shall lead to a
favourable outcome for all the stakeholders of the Corporate Debtor.

Regulation 36A of Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 [substituted by Notification No. IBBI/2018-19/GN/REG031, dated 03rd July, 2018]
prescribes the following with regard to invitation for EOI:

“(1) The resolution professional shall publish brief particulars of the invitation for expression of interest in Form
G of the Schedule at the earliest, not later than seventy-fifth day from the insolvency commencement date, from
interested and eligible prospective resolution applicants to submit resolution plans.

(2) The resolution professional shall publish Form G-

(i) in one English and one regional language newspaper with wide circulation at the location of the
registered office and principal office, if any, of the corporate debtor and any other location where in the
opinion of the resolution professional, the corporate debtor conducts material business operations;

(i) on the website, if any, of the corporate debtor;
(i) on the website, if any, designated by the Board for the purpose; and
(iv) in any other manner as may be decided by the committee.

(3) The Form G in the Schedule shall - (a) state where the detailed invitation for expression of interest can be
downloaded or obtained from, as the case may be; and (b) provide the last date for submission