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The National Company Law Appellate Tribunal (NCLAT) has dismissed the claims of
grandchildren of late Maharani Gayatri Devi of Jaipur over the ownership of the Jai
Mahal hotel, in the matter ofJai Mahal Hotels Private Limited Vs. Rajkumar Devraj
& ors.,Company Appeal (AT) No.270, 271 and 329 of 2018, dated March 12, 2020.

The National Company LawAppellate Tribunal (NCLAT) held that the auditor cannot
be debarred for 5 years uder Companies Act, 2013 in the absence of evidence
supporting fraudulent intentions, in the matter of Mukesh Maneklal Choksi Vs. Union
of India and Zen Shaving Limited, Company Appeal (AT) No.89 of 2019, dated
February 17, 2020.

The Bombay High Court has disallowed an interim relief to directors who were
disqualified under section 164(2) of the Companies Act 2013 for not filing Financial
Statements and Annual Returns which is to be considered as Ministerial Acts of
Directors, in the matter of Satish Kumar Gupta Vs. Union of India & Anr., W.P. No-
1224 of 2018, dated February 7, 2020.

TheNational Company Law Appellate Tribunal (NCLAT) held that the Company has to
register the transfer of 60,000 shares in the name of legal heicd one of its deceased
shareholders which were due to him on right basis as Letter of Administration for
succession has been submitted by legal heirs, So Company could not insist for
production of affidavit and indemnity bond in the matter ofDLF Ltd. & Arr. Vs. Satya
Bhushan Kaura & Anr., Company Appeal (AT) No. 14 of 2019, dated January 13,
2020.

The|National Company Law Appellate Tribung(NCLAT) has rejected the Central
‘Tfveete—ie "ZFf —' «—"1"e¢1 183 M&ohs Tethriolbgiekformerly known

as Financial Technologs (India) Limited) and upheld the NCLT, Chennai bench order

against three Directors, Jignesh Prakash Shah, Dewang Sunderraj Neralla and Manjay

Prakash Shah and appointment of Government nominees not more than 3 Directors

on the board of '63 Moons Technolgies Limited' in the matter of Anil Chandanmal

Singhvi and Ors. Vs. Union of India & Ors., Company Appeal (AT) Nos. 18586, 187-

188, 189-190, 192, 196-197, 198-199, 200-201, 202-203, 204-205, 206-207, 208,

209 of 2018, dated 12t March, 2020.

TheNational Company Law Appellate Tribuna{NCLAT) directs Unitech Ltd. to repay
the amount to its Deposit Holders with Interestin the matter of Ateet Ban sal and
Ors. Vs. Unitech Ltd. Company Appeal (AT) No.216, 218,219 of 2019, dated 25
February, 2020.
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The[National Company Law Appellate Tribund (NCLAT) dismissed the claims of
appellant on the ground that he failed to prove that his resignation letter is a forged
documentin the matter of Harish Jain Vs. Haveli Restaurant & Resorts Ltd. and Ors.
Company Appeal (AT) No. 390 of 2018, dated 26 February, 2020.

The[National Company Law Appellate Tribuna{NCLAT) set aside the order of NCLT,
Allahabad Bench, and restored theame of appellaat company in the register of
Companies subject to various conditions of compliances imposed on the company in
the matter of Shri Madan Lal Food Products Pvt. Ltd. Vs. Union of India and Ors.
Company Appeal (AT) No. 414 of 2018, dated 13 January, 2020.

s)addius ase)

The|National Company Law Appellate Tribungl(NCLAT) dismissed the pleas of
auditors- Deloitte Haskins & Sells LLP, BSR & Associates LLP and ailodrdebtridden
company Infrastructure and Financial Services Limited (IL&FS) against the
impleadment in the matter of Deloitte Haskins & Sells LLP and Ors. Vs. Union of
India and Ors. Company Appeal (AT) Nos. 190, 193, 194, 195, 196, 197, 205, 206,
207,211, 212, 214, 215, 221, 222, 223, 224, 225, 230 and 285 of 2019, dated 0#
March, 2020.

The{National Company Law Appellate Tribungd{NCLAT) dismissed the claims on the
ground that appellant failed to show the ground to implead the other Auditor as party
Respondent No. 12 and the reasons to amend the name of Respondent No. 11, they
having knowledge of all the facts, Company Petitionléd in the year 2015, merely
because SFIO is investigating into the matter under Section 212 of the Companies Act,
2013, cannot be a ground to amend the name of the Auditor as Respondent No. 11 nor
can be a ground to implead another Auditor as RespondentoN12in the matter of
Focus Energy Limited Vs. Reebok India Limited and Ors. Company Appeal (AT) No.
356 of 2019, dated 12t March, 2020.

The{National Company Law Appellate Tribung{NCLAT) upheld the order passed by
the NCLT, New Delhi Bench and dismissed the claims of appellant on the ground that
he failed to bring material which could invoke satisfaction of existence of
circumstances to initiate action under Section 213 of the Companies Act, 2013the
matter of Pramod Kumar Vs. Pawan Hans Ltd. and Ors.,Company Appeal (AT) No.
140 of 2019, dated 12t March, 2020.

The National Company Law Appellate Tribunal (NCLAT) has held that the outstandi

amount is towards interest on the delayed payments, for which there was a pre

existing dispute, before issuance of demand notice. The alleged claim amount, towards
e—f"fe— ‘e Z'fe fZ'etA ..fee'— f —f"ett fo fo 1 F"f-<'efZ

appellate tribunal is not inclined to interfere with the order passed by the Learned

Adjudicating Authority in the matter of M/s Steel India Vs. Theme Developers

Private Limited, Company Appeal (AT) (Insolvency) No. 1014 of 2019 dated 11t

February, 2020.

The Naional Company Law Appellate Tribunal (NCLAT) set aside the earlier order
passed by Competition Commission of India (CCl) and directed CCI to conduct a re
probe against the unfair practice of Flipkarin the matter of All India Online Vendors

CASE SNIPPET&PRIL2020 3



Association (AIOVA) Vs. Flipkart India Pvt. Ltd. Flipkart Internet Private Limited
and Competition Commission of India Competition Appeal (AT) No. 16 of 2019,
dated 04t March, 2020.
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14. The National Company Law Appellate Tribunal (NCLAT) dismissed the appeal filed by

the Appellantsand —'S*Zte —St ‘e'f—c—c'e  feecescte T efcfie Tced
indulgence of Appellants T ee‘ ... <f—<‘e ‘'~ fZf>fZfe ‘“<f "—<ce—eia i "
St...——<"fie ec'eia 1 F—t"Te ectei fet 1 <Ze ' Z'>%fe

T"fZfi fet offi®tbearers in Ant-Competitive conduct in the matter of
Association of Malayalam Movie Artists & Ors. Vs. Competition Commission of
India and Ors., Competition Appeal (AT) Nos. 05, 08, 09 & 10/2017, dated 13"
March, 2020.

1.  The National Company Law Appellate Tribunal (NCLAT) has set aside the order of the
NCLT to initiate insolvency proceedings against Flipkart India Private Limited. It is
released from the corporate insolvency resolution process. NCLAT directed the Interim
Resolution Professional (IRP) appointed by NCLT to handover the records and assets of
the company back to its promoters immediately, in the matter oNeeraj Jain Vs.
Cloudwalker Streaming Technologies Private Limited and Flipkart India Private
Limited, Company Appeal (AT) (Insolvency) No. 1354 of 2019, dated February 24,
2020.

2.  Thereis an absolute bar to the entertainment of an appeal under Section 18 ofthe
SARFAESI Act unless the condition precedent, as stipulated, is fulfilled. Unless the
borrower makes, with the Appellate Tribunal a predeposit of fifty per cent
of the debt due from him or determined, an appeal under the said provision cannot
be entertained by the Appellate Tribunal. (Union Bank of India Vs Rajat
Infrastructure Pvt. Ltd. & ors. CIVIL APPEAL NO. 192 of 2020 (@ Special Leave
Petition (Civil) No. 28608 of 2019) March 2, 2020).

3. ‘ei,Zt —'"fed —7— 7 et <f <o AnBjtJamf tntetith Resolution
Professional for Jaypee Infratech Limited Vs Axis Bank Limited Etc. Etc.[Civil Appeal
Nos. 8512-8527 of 2019 and other petitions] judgement dated 26th February, 2020
Para 18, 19 &20 observed that Section 44 provides for theconsequences of an
offending preferential transaction i.e., when the preference is given at a relevant
time 373 —S3% 18 "feecte 1" tetco%oi <o ‘0Z> —' the'—t St —ef . ..
transaction and not any criminality). Under Section 44the Adjudicating Authority
may pass such
orders as to reverse the effect of an offending preferential transaction.
Amongst others, the Adjudicating Authority may require any property
transferred in connection with giving of preference to be vested in the corporate
debtor; it may also release or discharge (wholly or in part) any
security interest created by the corporate debtor. The consequences of offending
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preferential transaction are, obviously, drastic and practically operate towards
annulling the effect of such transaction.

However, merely giving of the preference and putting the  beneficiary in a better
position is not enough. For a preference to become an offending one for the
purpose of Section 43 of the Code, another essential and rather prime
requirement is to be satisfied that such event, of giving preference, ought to have
ha’'fett ™c—Sce fef t—"¢e% —St o' f... <<ttt —<etd "t fThett
relevant time is reckoned, as per suisection (4) of Section 43 of the Code, in two ways:
(a) if the preference is given to a related party (other than an employee), the relant
time is a period of two years preceding the insolvency commencement date; and (b) if
the preference is given to a person other than a related party, the relevant time is a
period of one year preceding such commencement date. In other words, for a
transaction to fall within the mischief sought to be remedied by Sections 43 and 44 of
the Code, it ought to be a preferential one answering to the requirements of siglection
(2) of Section 43; and the preference ought to have been given at a relevant time, as
specified in subsection (4) of Section 43.

@)
Q)]
(0))
q))
wn
=3
@)
@)
(T
—
(0))

In order to understand and imbibe the provisions concerning preference at a relevant
time, it is necessary to notice that as per the charging parts of Section 43 of the Code i.e.,
sub-sections (4) and (2) thered, a corporate debtor shall be deemed to have given
preference at a relevant time if the twin requirementsof clauses (a) and (b) of sub-
section (2) coupled with the applicable requirements of either clause (a) or clause (b)

of sub-section (4),as the case may be, are satisfied.

On a conspectus of the principles so enunciated, it is clear that although the word
Ttddedti co fe'Z'5tt 7" t <7 f e "—""ete <o T E e~ et
purpose, in essence, is to deem what may or maot be in reality, thereby requiring the
subject-matter to be treated as if real. Applying the principles to the provision at hand
i.e., Section 43 of the Code, it could reasonably be concluded that any transactioat
answers to the descriptions contamed in sub-
sections (4) and (2) is presumed to be a preferential transaction at a relevant time,
even though it may not be so in reality. In other words, since sukections (4) and (2)
are deeming provisions, upon existence of the ingredients std therein, the legal
fiction would come into play; and such transaction entered into by a corporate debtor
would be regarded as preferential transaction with the attendant consequences as per
Section 44 of the Code, irrespective whether the transaction wan fact intended or even
anticipated to be so.

The analysis foregoing leads to the position that in order to find as to whether a
transaction, of transfer of property or an interest thereof of the corporate debtor, falls
squarely within the ambit of Secion 43 of the Code, ordinarily, the following questions
shall have to be examined in a given case:

® As to whether such transfer is for the benefit of a creditor or a surety or a
guarantor?
(i) As to whether such transfer is for or on account of an antecedent

financial debt or operational debt or other liabilities owed by the
corporate debtor?

CASE SNIPPET&PRIL2020 5
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(i) As to whether such transfer has the effect of putting such creditor or surety
or guarantor in a beneficial position than it would have been in
the event of distribution of assetsbeing made in accordancewith Section
53?

(iv) If such transfer had been for the benefit of a related party (other than an
employee), as to whether the same was made during the period of two years
preceding the insolvency commencemerdate; and if such transfer had been
for the benefit of an unrelated party, as to whether the same was made
during the period of one year preceding the insolvency Commencement
date?

(V) As to whether such transfer is not an excluded transaction in terms of sub
section (3) of Section 43?

In the case ofCommittee of Creditors of Essar Steel India Limited Through
Authorised Signatory Vs. Satish Kumar Gupta & Ors.[Civil Appeal No. 8766
67/2019 Diary No. 24417/2019 with other Civil Appeals and WP(C)] judgementiated
November 15, 2019Para 62& 69) the Hon'ble Supreme Court of Indiaipholding the
constitutional validity of the Insolvency and Bankruptcy Code (Amendment) Act,
2019 and observed that:

The legislature must be given free play in the joints whencidmes to economic
legislation. Apart from the presumption of constitutionality which arises in such cases,
the legislative judgment in economic choices must be given a certain degree of deference
by the courts

We find, that when it comes to the exercisé —S$ ‘eec——Ff 7 "ffc—*"ej '*™F
guestions which have a vital bearing on the running of the business of the corporate
debtor, Section 28(1)(h) provides that though these powers are administrative in nature,
they shall not be delegated to any othperson, meaning thereby, that the Committee of
Creditors alone must take the decisions mentioned in Section 28 and not any person other
than such Committee. When it comes to approving a resolution plan under Section 30(4),
there is no doubt whatsoever thdhis power also cannot be delegated to any other body
as it is the Committee of Creditors alone that has been vested with this important business
decision which it must take by itself. However, this does not mean thatcsubmittees
cannot be appointed fothe purpose of negotiating with resolution applicants, or for the
purpose of performing other ministerial or administrative acts, provided such acts are in
the ultimate analysis approved and ratified by the Committee of Creditors

Capital Gains Tax qualify for Operational Debt

In the case ofM/s Shree Ram Lime Products Pvt. Ltd.Vs. Gee Ispat Pvt. Ltd(CA-
666/2019 in (IB) - 250(ND)/2017 ) Order dated 22.10.2019 in Para 7, 8 & 9,
National Company Law Tribunal held that'Section 53 (1) (e) provides for the liability
towards government duesAs per Section 238 of tHasolvency & Bankruptcyode, the
provisions of the Code shall have an overriding effect on any other enactment. The dues
towards Government, be it tax on lnome on or sale of properties, would qualify for being

an operational debt and has to be dealt with accordingly. The provisions of Section 178
of the Income Tax Act have also been amended in view of the provisions of the Insolvency

APRIL2020 | CASE SNIPPETS



& Bankruptcy Code. Furthre the asset liquidated are those released by the secured
creditors under the Code. A secured creditor is entitled to effect sale under the SARFAE
Act and appropriate the entire amount towards its dues, without any liability to first pay
the capital gain It is only upon residual liquidity that the distribution of the assets has
to be made according to the Operational Creditors (in this case the tax authorities) in
terms of the provisions of Section of the Code. If the capital gain is first to be prvate
and then be included as liquidation cost, it would create an anomalous situation in the
Secured Creditor getting a lesser remittance than what they could have realised had the
not released the security into the common corpus. It is for this purpbsé the provision

of Section 178 of the Code has been amended giving priority to the waterfall mechanis
over government dues. We therefore hold that the tax liability arising out of the sale shal
be distributed in accordance with the provisions of Sect 53 of the Code. The
applicability of Section 178 or 194 IA of the IT Act will not have an overriding effect on
the water fall mechanism provided under Section 53 of the Code, which is a complete
code in itself, and the capital gain shall not be takeria consideration as the liquidation
cost"

s)addius ase)

1. The National Company L& Appellate Tribunal (NCLAT)held that the Competition
Commission of India (CCIl) cannotake action retrospectively on abuse of dominant
position where the event occurred before the enactment of law, in the matter @dfsmi
Metal Products Private Limited Vs. SKF India Limited & Anr. Competition Appeal
(AT) No. 27 of 2018, dated March 12, 2020Q

2. M/s Adani Gas Limited vs. Competition Commission of India TA (AT) (Competition)

No. 33 0f 2017, (Old Appeal No. 50 of 2014National Company Law Apellate Tribunal

observed that an a plain reading of the provision engrafted in Section 27 of the Act, it

emerges that contravention of Section 3 or Section 4 of the Act being established,

the Commission is empowered to pass all or any of the orders envisagedeund

Clauses (a) to (g). The language of this provision leaves no scope for doubt that the

Commission may, befitting the circumstances of a case, pass any order falling

under either one or more of the Clauses in combination or evercempassing all

the Clauses. St —1"¢ Tfe>i Sfe —* £ f.. .. "ttt f —"ted™E f

interpretation which can be explained on no hypothesis other than the one

that it embraces one, more than one, some, manyandall. « 7 S”< fZf% fetefe
tT—fZe <& Sfee—%Sfe Si+reported in (4887) 2 SCC 707, the
‘ei,Zt 18— — <o—f" it —SE —F7e Tferi =t effe fe'ed

Tfe <ofco . cocef—F o—ojt"i&.. %L <" "1 —Qdinpetition

Commission of India = «”&i "f'*"—ft <+ trsy z vya —-St —t7¢ 1
co—F"E—Ft ¢ effe TfZZiA TE7E7>7A Te'efi ‘7 Qtefi ,fett ‘e —S

matter of the statue. It is abundantly clearSf— —-Si —1"e-efigompassingf Z7Z

and empowers the Commission to pass orders either singularly (such as to desist,

discontinue and not reenter) or coupled with any other discretion (such as

imposition of penalty and/ or modification of the impugned agreement) or pass all

orders under Section 27 of the Act.

CASE SNIPPET&PRIL2020 7
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Both the appeals are accordingly disposed of upholding the impugned
order passed by the Commission holding AGL guilty of abuse of dominant
position with the orders and directions passed by the Commission with
modification in imposition of penalty on AGL as indicated herein above. Balance
amount of the penalty as reduced be deposited by AGL within thirty days of
pronouncement of this pdgment.All other orders/directions given by the Commission
shall remain intact. The revised agreement (GSA) as approved by us shall be made
operational with immediate effect.

In a matter of deciding the Jurisdiction of the Competition Commission of India in
relation to the Subject matter via Section 66(6) of the Competition Act, 2002, it was in
question that Whether the allegations against the Opposite Party were in the natuoé
Restrictive Trade Practices and Competition Commission of India had the power and
authority to investigate into the same after the repeal of MRTP Act, 1969?

It was held, that even a plain reading of Section 66(6) of the Act clearly demonstrated
that on receiving the matters where investigation was pending, the Commission may
order for conduct of the investigation in the manner as it deems fit. As the complaint
filed before the DGIR, MRTPC was still at the stage of preliminary investigation no
right, liability, privilege or obligation could be said to have been accrued to any party
and, therefore, the provisions of Section 66(1A) or 66(10) were are not applicable in
the present situation. Furthermore, the Commission has not been conferred any power
to adjudicate any matter invoking the provisions of repealed MRTP Act. This premise
becomes clear when the provisions of Section 66(6) are contrasted with the provisions
of Section 66(3) of the Act. Whereas the Competition Appellate Tribunal has been
specifically conferred power to adjudicate cases pertaining to monopolistic and
restrictive trade practices pending before MRTP Commission in accordance with the
provisions of repealed MRTP Act under Section 66(3) of the Act, no such power has
been given to the Comnssion under Section 66(6) of the Act. In the backdrop of the
provisions of the Act as analyzed above, it was held that there is no illegality in
entertaining and examining the present case under the Competition Act, 2002 in which
the investigation was pendng before the DGIR, MRTPC before the MRTP Act was
repealed. Further, even in cases where the alleged ammtbompetitive conduct was
started before coming into force of Section 3 and 4, the Commission has the
jurisdiction to look into such conduct if it coninues even after the enforcement of
relevant provisions of the Act which was found in the present case.

In the matter of deciding the meaning of Relevant Market under the Ciritical
parameters for defining relevant market and Determination thereof with resgct to

Sections 2(r), (s) and (t) of the Competition Act, 2002. The question for decision was

T Si_éi” _”foo"”_f_(‘o £n ___‘o_f(oi”o TM(_é(o ”‘_on”(:l:o £n _éi
. f [ gy |

It is held, that relevant product market as defined in the Act mandes demand
substitutability as revealed by consumer preferences. The informant and DG have

defined the relevant product market as 'transportation of goods/freight either
through containers or wagons over the railway network'. Their definition lays

APRIL2020 | CASE SNIPPETS



emphasison the substitutability of wagons and containers for carrying freight of all
types over the rail network. The DG observes that freight is carried in both containers
and wagons and avers that on the basis of technical substitution a commodity is
capable ofbeing carried in either of them and therefore no distinction has been drawn
between wagon freight and container freight. Therefore, the market is defined by DG
to be the transportation of freight over the rail network thereby ruling out
substitutability, in the present case, between road, rail, air and water as alternative
medium of transportation for carrying container freight. The Deutsche Bahn/PCC
logistics judgment of the European Commission is referred to in the report to
justify rail network as the a ppropriate market

s)addius ase)

5. In the matter of deciding the Jurisdiction of CCI with respect to Allegation of formation
of cartels by Respondent Tyre Manufacturers before the MRTP Commission and there
was a Transfer of case to the CCIl subsequent to the repeal of th®&TW? Act, 1969

6 =6 A — ™fe f “—Fe_c'e " f -7 St-St” —St ‘eeceec’
to proceed with the matter under the provisions of the Competition Ac002 ?In this
matter it is held, that no doubt the period of contravention of theprovisions of the
Competition Act, 2002 has to be reckoned only from the date of its enforcement but
that does not imply that either the D.G. or the Commission could not examine the
conduct of parties post notification where the information/complaint was iled before
the MRTP Commission. The Commission, while passing order under Section 26(1) of
the Act did not specify any period for the reason that at that stage it would not be
desirable to curtail the period of examination by the D.G. Thus, the plea oét@pposite
Parties that the D.G. had no authority to examine their conduct for a period subsequent
to the alleged period of contravention had no force and was liable to be rejected.

6. In the matter of deciding the Dominant position and its Abuse thereafnder Sections
3,4 and 19(1)(a) of Competition Act, 2002, an information filed under Section 19(1)(a)
of Act against Opposite parties alleging contravention of provisions of Sections 3 and
V S = T f L —ece%o Tlecefe— "tec—c'ed St OppbsitecPartitsfe T Si-
SFT fe—"f et " Tcectes T _<tee y fet v T = T f —eqe
In this matter it is held that all transactions/events resulting in alleged contravention
of provisions of Section 3 and 4 of Act had taken place prioo date of enforcement of
provisions of Section 3 and 4 of Act Alleged conduct being prior to date of
enforcement of Section 3 or 4 could not be examined by Commissiemhus, no prima
facie case of contravention of provisions of Sections 3 and 4 of Acasvmade out
against Opposite Parties. Hence Matter closed.

1. o> :tn.c. 171:221(:._ f%o%on(:trw:t_'_ > .I.. ‘u_l.iu f. A(zi f1i:tf2
of filing repeated complaints to SEBI: SA{Ind Finance & Securities Trust (P.) Ltd. v.
Securities & Exchange Board of India APPEAL NO. 72 OF 2018)

2. Appellant has been restrained from dealing in securities market for 5 years for
fraudulent trading (Jayprakash Bohra v. Securities and Exchange Board of India
APPEAL NO. 162 OF 2019)

CASE SNIPPET&PRIL2020 9
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Penalty imposed u/s 15HA of SEBI Act to be set aside due to inordinate delay of 5 yrs
in initiating proceeding and issuing showcause notice by SEB(Sanjay Jethalal Soni

v. Securities and Exchange Board of IndiaAPPEAL NOS102, 122, 193, 268& 269

OF 2019)

Non-appearance by the appellant before the SEBI even having knowledge of the
proceedings did not violate the principles of natural justice as alleged by
Appellant. (Ms. Lopamudra Bandyopadhyay v. Securities & Exchange Board of
India APPEAL NO. 396 OF 2019)

Synchronization and rapid reverse trade on stock market affected the price discovery
system except the parties who have préixed the price nobody is in the position to
participate in the trade. Stock Maket is open to all the investors. It has an adverse
impact on the Fairness, integrity and transparency of the stock market in India and the
Stock market is not a platform for any fraudulent or unfair trade practiceHeld, the

‘ei,Zt —’"fef ‘—”— iffthe tase of SEBI v. Rakhi Trading Pvt. Ltd.,
(2018) 13 SCC 753.

Disclosure requirements under the respective SEBI regulations serve very important
purposes. By virtue of the failure to make the necessary disclosures on time, the fact
remains that the investors were deprived of the important information at the relevant

point of time. By not complying with the regulatory obligation of making the
disclosure, it had concealed the vital information from the investors. The purpose of

the disclosures to stock exchanges is to bring about transparency in the transactions

and asist the Regulator to effectively monitor the transactions in the marketHeld,

—-St fei,Z% a <o YfZ Call *C xvvy UtE7 T f—IMilan’"<Z w{a
Mahendra Securities Pvt. Ltd. Vs SEBI.

It is of utmost importance that every listed company asgins high priority to investor

grievances and takes all necessary steps to redress the grievances of investors at the
Tf7"Zcto—A «<oefZ> "It FeefZ 7 St <oTFe— "o %<t fe..fe > —S
importance. $Zta -St ‘ei,Z2% <» —S s GfldenPtotéins Ltd. Vs. SEBI

decided on September 11, 2015.

Cancellation of the certificate of registration by SEBI, granted to Jaypee Capital
Services Ltd. to act as Bepository Participant, for non-compliance with the byelaws

of Depositories (CDSI& NSDL).Held, SEBI in the matter of Jaypee Capital Services
Ltd, WTM/GM/EFD/90/2019 -20 dated 31st March, 2020.

Contravention of the Act and Regulations would immediately attract the levy of

penalty, irrespective of the fact whether the contravention was made by the defaulter

with any "guilty intention" or not. Penalty is attracted as soon as the contravention of

the statutory obligation as contemplated by the Act and the Regulations is established

and hence the intention of the parties committing such violation becomes wholly
irrelevant. £Z21t4 —St ‘ei,Zf —'"Fef ‘—"— " etcf <o =St of——1f"
Ram Mutual Fund [2006] 68 SCL 216(SC).
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11.

12.

13.

14.

15.

Considering the reversal transactions, quantity, price and time and sale, parties being
persistent in number of such trade transactions with huge price variations, it will be
too naive to hold that the transactions are through scren-based trading and hence
anonymous. It would be over-looking the prior meeting of minds involving
synchronization of buy and sell order and not negotiated deals as per the board's
(SEBI) circular. The impugned transactions are manipulative/deceptive dewe to
create a desired loss and/or profit. Such synchronized trading is violative of
transparent norms of trading in securites. fZta ‘ei,Zt —'"fet ‘—"
matter of SEBI v. Rakhi Trading Private Limited (Civil Appeal Nos. 1969, 3174 -
3177 and 3180 of 2011 decided on February 8, 2018).

SEBI imposed penalty on company delayed in making disclosures made to stock
exchange. Penal liability arises as soon as provisions under the regulations are
violated and that penal liability is neither dependent uponintention of parties nor
gains accrued from such delay. tZta —S$ ‘«i,Z% <o =St ef——1f" 7 eV¢-
Traders Ltd. Vs. SEBI (Appeal No. 78 of 2014) decided on September 30, 2014.

The acquisition of voting rights that triggers the public announcerant and not mere

acquisition of securities without voting rights. The requirement of public
announcement arises only with the allotment of shares and not with the allotment of

warrants. ¥Zta —-St ‘ei,Zt <o =St of——t" " & ‘StZ fZce ~
decided on October 15, 2008.

An intentional trading for loss per se is not a genuine dealing in securities. Trading is
always with the aim to make profits.But if one party consistently makes loss and that

too in pre-planned and rapid reverse trades ont®ck exchange, it is not genuine, it is

an unfair trade practice. 1214 ‘*i,Zf —'"tet ‘—"— <o —St Rgkhi-1" ‘"~
Trading Private Limited (Civil Appeal Nos. 1969, 3174 -3177 and 3180 of 2011
decided on February 8, 2018).

Any transaction executed with the intention to defeat the market mechanism whether
negotiated or not would be illegal. Whether a transaction has been executed with the

intention to manipulate the market or defeat its mechanism, will depend upon the

intention of the parties. $Zta —-St ‘«i,Z2t "ttt tf-tt —Z> wzé xvv
of Ketan Parekh vs. SEBI (Appeal no. 2/2004).

A Director may be shown to be so placed and to have been so closely and so long
associated personally with the management of thCompany that he will be deemed to
be not merely cognizant of, but liable for fraud in the conduct of the business of a
Company even though no specific act of dishonesty is proved against him personally.

tZta ‘ei,Zf —'"fef ‘—"— <o —Sfltifuidatcr v."P.A. kendolkar
(1973) 1 SCC 602
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The jurisdiction of National Consumer Disputes Redressal Commission in
Revision Petition under the Consumer Protection Act, 1986:

In the case ofSakuntala Devi vs. Dr. Md. Mumtaz alam[Revision Petition No. 78 OF
2020 (Against the Order dated 27/12/2019 in Appeal No. 73/2019 of the State
Commission West Bengal) National Consumer Disputes Redressal Commission New
Delhi, Order dated06 Mar 2020 in para 6&7 observed that the jurisdictionof this
Commission under Section 21 (b) of the Consumer Protection Act, 1986 is very limited.
This Commission is not required to reassess or rappreciate the evidences and
substitute its opinion to the concurrent findings of fact by the Fora below. It waso
St7Zt ,> =St ‘ei,Z% —'"tef ‘—Mrs. RubiH{SHandrg)Dlutta Vs. M/s
United India. (2011) 11 SCC 26%has held as under; es+—"fe...t ‘4 —-td Osua Z-
to be noted that the revisional powers of the National Commission are deriveddm
Section 21 (b) of the Act, under which the said power can be exercised only if there is
some prima facie jurisdictional error appearing in the impugned order, and only then,
may the same be set aside. In our considered opinion there was no jurisdictidrearor

or miscarriage of justice, which could have warranted the National Commission to
have taken a different view than what was taken by the two Forums. The decision of
the  National Commission rests not on the basis of some
legal principle that was ignored by the Courts below, but on a different (and in our
opinion, an erroneous) interpretation of the same set of factsThis is not the manner
in which revisional powers should be invoked.In this view of the matter, we are of the
considered opinionthat the jurisdiction conferred on the National Commission under
Section 21 (b) of the Act has been transgressedt was not a case where such a view

' — 21T SFTE fte —fete > ef——coe% foectt —SE e —""Fe— "¢e-
fef "o <’ZF Sfe ,Fte "t—f"f-%1 ,> ‘ei,Zt —Lohedes ‘—"— <o
Society Snehanjali Girls Hostel and Ors. Vs. H & R Johnson (India) Ltd. and Ors.

(2016 z ™Sit"tce Cei,ZF —'"fef ‘—7— Sfe28tZt fotudeti”

The National Comnission has to exercise the jurisdiction vested in it only if the State
Commission or the District Forum has failed to exercise their jurisdiction or exercised
when the same was not vested in their or exceeded their jurisdiction by acting illegally
or with material irregularity. In the instant case, the National Commission has certainly

exceeded its jurisdiction by setting aside the concurrent finding of fact recorded in the
order passed by the State Commission which is based upon valid and cogent reasons."

o —St of——1f" 7 FE.ctcoe% =St fe’fesie feo 7 —ecefes —oft”
Company Act, 1956, the Railway Board decided that Business dealings with M/s.
Annapurna  Construction, Vijayawada and their sister concerns and
partners/shareholders should be banned for a period of five years. In the petition
CE77F St 'f8 ' —"-4 —-St “—Fe—<c'e ™Mfe 7 SE_St"4 tI.. cocte
frl.«="f">T8 — ™fe StZt —Sf— f' 'Z><o% =St ""co..'Z%e " cE"...
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proper for Respondents to assume that company were sister concerns of Vijayawada
firm - Company acted on behalf of Vijayawada firm and also claimed experience/
credentials of Vijayawada firm while submitting tenders- Two firms and company
were acting in unison with conensus ad idem- Therefore, if there was a fraud
committed by Vijayawada firm, other two could not feign ignorance and sought
exoneration from misdeeds. And hence the Petition dismissedRatio Decidendi:
"When fraud vitiated, it unravels everything, therefore, discretion of Court cannot

be asked to piercing corporate veil.")

2. In the matter of deciding the appeal by Usha Ananthasubramaniafiormer MD & CEO
of the Punjab National Bank, who was MD &EO of the said Bank from 14.08.2015 to
05.05.2017, wherein charge sheet has been filed by the CBI against several persons
occupying positions in the Punjab National Bank as well as the Directors of Gitanjali
Gems Ltd. The honorable Supreme Having hearebirned Counsel for both sides, have
first set out Section 241(2) and Sections 337 and 339 of the Companies Act, which read
as follows:

241. Application to Tribunal for relief in cases of oppression,-etc.
(1) xxx

(2) The Central Government, if it is tiie opinion that the affairs of the company are
being conducted in a manner prejudicial to public interest, it may itself apply to the
Tribunal for an order under this Chapter: Provided that the applications under this
Subsection, in respect of such comapy or class of companies, as may be prescribed,
shall be made before the Principal Bench of the Tribunal which shall be dealt with
by such Bench.

337. Penalty for frauds by officerslf any person, being at the time of the
commission of the alleged offiee an officer of a company which is subsequently
ordered to be wound up by the Tribunal under this Act.

(a) has, by false pretences or by means of any other fraud, induced any person to
give credit to the company;

(b) with intent to defraud creditors of thecompany or any other person, has
made or caused to be made any gift or transfer of, or charge on, or has caused
or connived at the levying of any execution against, the property of the
company; or

(c) with intent to defraud creditors of the company, ha®ncealed or removed
any part of the property of the company since the date of any unsatisfied
judgment or order for payment of money obtained against the company or
within two months before that date, he shall be punishable with
imprisonment for a term wihch shall not be less than one year but which may
extend to three years and with fine which shall not be less than one lakh
rupees but which may extend to three lakh rupees.

The Court held that this being the case, it is clear that powers under these Seus
cannot possibly be utilized in order that a person who may be the head of some other
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organization be roped in, and his or her assets be attached. Hence, the honorable court
set aside the impugned order passed by the NCLAT and well as the NCLT. Theeapp
is allowed in the aforesaid terms[Usha Ananthasubramanian vs. Union of India
(UOI) (12. 02. 2020- SC)]
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1. In the matter of deciding the Validity of Order under Sections 2, 5 and 8 of Prevention
of Money Laundering Act (PMLA), 2002 Appellant challenged impugned order which
was passed by Adjudicating Authority vide which provisional attachment order had
CEfe fetc7etta St “—Fe—<c'e ™Mfe 7 SE_St” o' — %ottt "TE” Cf

f—=S"¢—> ™Mfe Zcf, 2% —* 1 -tappparetl frod recorck tiattAppedlant
was innocent party since it had already lent its own money to Predicate Offender and
property in question being mortgaged to Bank which was provisionally attached by
Respondent- Deputy director ought to have been relased by Adjudicating Authority
under section 8(2) of Act- Adjudicating Authority did not appreciate that afore
mentioned moveable/Immoveable property could not be said to have been acquired
out of "proceeds of crime" as defined in section 2 (1) (u) of Aend therefore, same
could not be Attached under section 5 of Act by enforcement directorate vide PAO
Therefore impugned order passed by adjudicating authority was set aside
Consequently, provisional attachment order was also quashed as far as Bank was
concerned. Hence Appeal allowed[ The Branch Manager, Central Bank of India
vs. The Deputy Director Directorate of Enforcement, Mumbai (28. 03. 2019 -
ATML)]

2. In the matter related to Appointment of Special Public Prosecutor under Section 4%

the Prevention of Money Laundering Act 2002; Section 24 of the Criminal Procedure
‘tfa4 s{yu "4 4 &4 —St “—Fe—<c'e ™Mfe 7 SE_St” f'lico—ote_ "

oo <o TTET %o f—<TF T Tf7eete—TA — <o fZTA e'"efZZ> fe-7f
make such appointments- However, having regard to larger issue of public interest
involved in proper investigation of case and ultimate unearthing of crime, Court
requested senior counsel for Central Bureau of Investigation (CBI) and Enforcement
Directorate (ED), to suggest names of advocates who could undertake responsibility
of conducting prosecution as Special Public Prosecutor in 2G Spectrum case
Expression "prerogative” cannot be used in context of statutory provision Under
Constitutional and statutory framework, nothing is known as prerogative- Expression
"person conducting the prosecution before the Special Court" in Section 46(1) means
that such person must either be appointed by Central or State Government after
following procedure prescribed in Sub-Section (4), (5) along with SubSection (7) of
Section 24 Cr.P.C or in alternative after following procedure in Section 24(6) or (7) of
Code- Expression 'under' occurring in Section 46(2) must be construed in manner
consistent with dignity of office ofPublic Prosecutor- Special Public Prosecutor cannot
be treated as Government employee but may be lawyer on Government pandh
interest of fair prosecution of case, Mr. U.U. Lalit suitably appointed as Special Public
Prosecutor to conduct prosecution o behalf of CBI and ED and he may choose two
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advocates on panel of CBI to assist hifiCenter for PIL and Ors. vs. Union of India
(UOI) and Ors. (11. 04. 2011- SC)]

3. In the matter of deciding the Order of attachment under Section 8(6) of Prevention of
Money Laundering Act, 2002, a Writ Petition filed against order of provisional
f-—f..Sete— —etf” -4 SF “—te—<'e <o 1 SF-SF” "t%
passed under ..— ™ fe “fZ<t fet Z3i%fZi - <+ FZta& -Sit’t
findings recorded in all reports- Therefore one of Government agencies could not turn
around and make a victim of fraud, suffer once more, in a classic example of secondary
victimizati on - Act empowers Adjudicating Authority to order confiscation of property
to Government under Section 8(6) of act After such confiscation property would lose
character of "proceeds of crime™ Otherwise Enforcement Directorate could not deal
with proper ty including by way of sale after such confiscation Clause contained in
order of amalgamation could not be taken to have extinguished rights of Petitioner in
writ petition filed much earlier - Enforcement Directorate was part of mult
disciplinary investigation team and hence they were in know of things about induction
of a strategic investor- After inducing Petitioner to infuse funds in order to rehabilitate
company it was not open to another Department of Government to treat a portion of
assets of compny at time of competitive price bids, as proceeds of crime liable for
attachment and confiscation Impugned order of attachment was liable to be set aside.
Hence, Writ Petition allowed[Satyam Computer Services Limited vs. Directorate of
Enforcement, Gorernment of India and Ors. (31. 12. 2018 - HYHC }
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1. The Supreme Court of India observed that pension is property within the meaning of
Article 300A of the Constitution, and executive instructions which do not have any
statutory sanction camot be termed as "law" within the meaning of Article 300A. It
was further held that in the absence of statutory rules permitting withholding of
pension or gratuity, the State could not do so by way of executive instructior(&rising
out of SLP (C) N0s.472-4723/2020 @ D.N0.37355/2017) D r. Hira Lal vs. State of
Bihar & Ors. Dated February 18, 2020.

2. The pension cannot be dealt with arbitrarily and cannot be denied in an unfair
manner. This Court observed that the principal aim of the socialist State as envisaged
in the Preamble is to eliminate inequality. The lasamework of socialism is
to provide security in the fall of life to the working people and especially provides
security from the cradle to the grave when employees have rendered service in hey
days of life, they cannot be destituted in old agby taking action in an arbitrary
manner and for omission to complete obligation assured ongAssistant General
Manager vs. Radhey Shyam Padey, Civil Appeal No. 2463 0f2015, Supreme Court
Judgement dated March 2, 2020).

3. The direction that was issued to the State Government to collect quantifiable data
pertaining to the adequacy or inadequacy of representation of persons belonging to
Scheduled Castes and Scheduled Tribes in Government services is the subject matter
of challenge in some appda before us. In view of the law laid down by this Court, there
Is no doubt that the State Government is not bound to make reservations. There is no
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fundamental right which inheres in an individual to claim reservation in promotions.
No mandamus can be isged by the Court directing the State Government to provide
reservations. (Mukesh Kumar & Others vs. State of Uttarakhand and others, Civil
Appeal No. 1226 of 2020 [Arising out of S.L.P. (Civil) No. 23701 of 2019] Supreme
Court Judgement dated February 07,2020, Para- 16)

In the case ofPunjab and Sind Bank and Others Appellants Versus Mrs Durgesh
Kuwar, Civil Appeal No 1809 of 2020 (Arising out of SLP(C) No 11985 of 2019),
Judgement Dated 25 February 2020 the Supreme Court observed that the Sexual
Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act,
2013 was enacted to provide protection against sexual harassment of women at the
workplace as well as for the prevention and redressal of complaints of sexual
harassment. Sexual harasnent at the workplace is an affront to the fundamental
rights of a woman to equality under Articles 14 and 15 and her right to live with dignity
under Article 21 of the Constitution as well as her right to practice any profession or
to carry on any occupéon, trade or business. Clause (c) of Section 4(2) indicates that
one member of the ICC has to be drawn from amongst a ngovernmental
organization or association committed to the cause of women or a person familiar with
issues relating to sexual harassent. The purpose of having such a member is to
ensure the presence of an independent person who can aid, advise and assist the
Committee. It obviates an institutional bias.

In the matter of deciding the Validity of amendment Respondents assail provisions
of the Madhya Pradesh Labour Laws (Amendment) and Misc. Provisions Act, 2002 as
ultra vires provisions of Article 14 of Constitution. Hence, in the present appeal it was
in question 'Whether impugned amendment by which regular criminal Courts was set
up as forum for adjudication of disputes related with labour laws was sustainable.’ It
was held, while allowing the appeal:

® The cases which ought to have been tried by the rel@r criminal Courts
were sought to be transferred to the Labour Courts by the Amendment of
1981 and only that process was sought to be reversed by the impugned
Amendment of 2002. Thus, in the wisdom of the Legislature, the process
would be better served ly maintaining the regular criminal Courts as a
forum for adjudication of such disputes which have a criminal aspect,
relating to the identical labour law statutes. It was not the function of this
Court to test the wisdom of the Legislature and substitutets mind with the
same. It was for the Legislature to weigh this aspect as to what would be the
appropriate method for providing expeditious justice to the common man an
aspect which would be common both to the wisdom of the Legislature and
of the judiciary.
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(i) The process as evolved shows that the system, as it was, working in the
criminal Courts for the last more than a decade and no grievance had been
made about the same. The absence of any representation on behalf of the
Respondent(s) further gives credege to this reasoning.

(iii) It was really not possible to sustain the impugned order which was
accordingly set aside and the provisions of Madhya Pradesh Labour Laws
(Amendment) & Misc. Provisions Act, 2002 were upheld.

s)addius ase)

1. Genuineness of Share *'Z«<...f—<‘e ‘ef> . fei— | f e—e'f . %t T
Inquiry: ITAT

The Assessing Officer, with aid of section 68 of the Act, treating the share application
money received by the assessee as unexplained credit.

Brief facts of the case are that the assessbas filed its return of income on 30.9.2012
declaring total income at NIL. The case of the assessee was selected for scrutiny
assessment, and notice under section 143(2) of the Act was issued and served upon
the assessee. On scrutiny of the accounts, évealed to the AO that the assessee has
received share application money of R8,87,72,000/-. The AO has called the assessee
to submit identity of the creditors, capacity of creditors to advance money, and show
genuineness of the transaction. According tine AO, the assessee has submitted partial
information. Thereafter, the AO has made reference to large number of decisions viz.
Rajshree Synthetics P.Ltd. Vs. CIT, 176 CTR 300 (Raj), ITO Vs. Diza Holdings d.,
173 CTR 45 (Ker), CIT Vs. N.R. Portfoli®. Ltd., 263 CTR 456 (Del)and ultimately
made addition of Rs3,87,72,000/.

The Income Tax Appellate Tribunal (ITAT), Ahmedabad bench has held that the
genuineness of the share application money cannot be suspected without a proper
inquiry by the Assesing Officer.

https://www.taxpundit.org/phocadownload/Taxpundit Reporter/ |
Taxpundit Reporter 2020/March 2020/320Taxpunditl5 5.pdf]

2. Commissioner of Income Tax \&. Oil and Natural Gas Corporation Ltd.

Issue: "Whether the Income Tax Appellate Tribunal was right in law in confirming
the order of the Income Tax Appellate Tribunal (sic. Commissioner of Income Tax
(Appeals)) deleting the additions made by the Assessing Officer under section
201(1) of the Income Tax Act, 1961, and consequential interest charged by the
Assessing Officer in relation to the assessee's payments to its employees under the
head of uniform allowance?"

Facts of the Case: The Assessing Officer noticed that section 10(14)(i) of the Act
provides that any such special allowance or benefit, not being in the nature of a
perquisite within the meaning of clause (2) of section 17, specially granted to meet
expenses wholly, necessarily and exclusively incurred in the performance of the duties
of an office or employment of profit, as may be prescribed to the extent to which such
expenses are actually incurred for that purpose. According to the Assessing Officer,
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such allowances firstly become part of the salary and exempt to the extent of spengjn
but the assessee had not included these allowances as part of the salary and had not
examined the aspect of actual expentlire and instead has doneself-certification at

the beginning of the financial year from all employees without verification of thelaim

to ascertain whether such expenditure had actually been incurred for the purpose.

The assessee contended that such reimbursement is exempt under rule 2BB (1)(f) of
the Income Tax Rules, 1962 (hereinafter referred to as "the rules") read with section
10(14)(i)) of the Act. However, the Assessing Officer was of the view that such
reimbursement was completely out of the provisions of rule 2BB of the tas read with
section 10(14)(i) of the Act. He accordingly, treated reimbursement of Rs.
3,92,67,843/- for 752 employees as taxable whereon TDS was not deducted by the
DDO in the financial year 2010 and held that the same is required to be taxed now.

The Commissioner (Appeals) held that there exists a circular of the Board enabling
non-deduction of tax from the reimbursement of allowances on the strength of
certificate of utilisation from the employees. He further observed that in any case the
matter was decided in favour of the assessee in its own case for earlier years.
Following the said decisions, the Comissioner (Appeals) has held that there was no
liability for deduction of tax from the payments made to employees as uniform
allowance on the strength of the certificate given by the employees for utilisation of
the same.

He, accordingly, held that the asssee cannot be said to be as assessee in default
within the meaning of section 201(1) read with section 201(1A) of the Act and deleted
the payment of Rs. 1,60,21,247/raised under section 201(1) and 201(1A) of the Act.

The Tribunal, after considering thesubmissions advanced on behalf of the respective
parties, observed that the uniform given to an employee for using the same during his
duty hours is presumed to be used for the purpose of employment only. When there
was a circular of CBDT enabling the asseee for nondeduction of tax from the
reimbursement of allowances on the basis of utilisation certificate of the employee,
there was no liability on the part of the assessee for deduction of tax from payments
made to the employees as uniform allowance. Bhilribunal was of the opinion that the
conclusion drawn by the Commissioner (Appeals) is correct and accordingly
dismissed the appeal.

High Court Judgement : This court is of the view that the impugned order passed by
the Tribunal does not suffer from anylegal infirmity warranting interference. The
substantial question framed by this court while issuing notice is answered in the
affirmative, that is, in favour of the assessee and against the revenue. The Income Tax
Appellate Tribunal was right in law in canfirming the order of the Commissioner of
Income-tax (Appeals) deleting the additions made by the Assessing Officer under
section 201(1) of the Income Tax Act, 1961, and consequential interest charged by the
Assessing Officer in relation to the assessegxmyments to its employees under the
head of uniform allowance. The appeal, therefore, fails and is accordingly dismissed
with no order as to costs.
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3. Commissioner of Income Tax Vs. Down Town Hospital Ltd.

Issue : Whether Tribunal was not justified and correct in law in holding
Respondent assessee to be an industrial undertaking and entitled to claim
deduction under Sections 80-HH and 80-1 of the Act, 1961 ?

Facts of the Case:The assessee carries on the busines$ a Hospital and claimed a
deduction under Section 8GHH and Section 8@ of the Act, 1961, amounting to Rs.
14,85,387. The Assessing Officer held that since the assessee company was not a
industrial undertaking, it was not eligible for deduction under ®ctions 80-HH and 80

| of the Act, 1961.

The Commissioner held following his earlier decision that the respondent was an
industrial undertaking and directed the Assessing Officer to allow relief as per the
provisions of Sections 86HH and 8C1 of the Act,1961.

The Income Tax Appellate Tribunal observed in its order dated 17.8.2000 that running
of a hospital by the assessee was an industrial undertaking following the decision of
the Kerala High Court in the case ofIT v. Upasana Hospital, the decision ofthe
Rajasthan High Court in the case ofCIT v. Trinity Hospital, and also the decision of
the Apex Courtin CIT v. B. Venkata Raand accordingly, rejected the appeal of the
Department. Aggrieved by the said order of the Appellate Tribunal, the department
has filed this appeal under Section 26@ of the Act, 1961.

High Court Judgement : In this context, we would like to refer to the decision of the
Supreme Court inUnion of India v. Delhi Cloth and General Mills, in which the
Supreme Court discussed at lagth the authorities on the point of what amounted to
"manufacture’ and cited Permanent Edition of Words and Phrases, Vol.26, from an
American Judgment, the following passage:

"Manufacture implies a change, but every change is not manufacture and yet every
change of an article is the result of treatment, labour and manipulation. But something
more is necessary and there must be transformation; a new and different article must
emerge having a distinctive name, character or use."

Since the respondent- assesse was calming the reliefs under Sections 8BIH and
Section 806l of the Act, the respondent assessee should have adduced all relevant
materials to establish that it was an industrial undertaking manufacturing or
producing articles or things during the previous year relevant to the assessment year
1994-95 and set aside the impugned orders of the Appellate Tribunal and the
commissioner of Income Tax (Appeals), Guwahati, insofar as they relate to reliefs
under Sections 86HH and Section 8@ of the Act, 1961.

4. Har Narain Textiles (P.) Ltd. Vs. Commissioner of Income Tax
Issues:
a. Whether the Incomeéax Appellate Tribunal was right in holding that notice

under section 143(2) sent under registered cover could be treated as valid
service having regard to the provisions of section 282 of the IncdaxeAct
and in absence of any findinpat the service was effected on the principal
officer or an agent authorisedh that behalf by the applicar?
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b. Whether on the facts and in the circumstances of the case, was there any
material on the record in support of the finding of the Incortax Appélate
Tribunal that the applicant has failed to discharge the onus that lay on it
that the impugned notice under section 143(2) was not validly served and
the assessment under section 144 was bad?

C. Whether on the facts and in the circumstances of the cdise,Incometax
Appellate Tribunal was right in placing the burden on the applicant to prove
that the service was not validly effected and upholding the service as valid
since the notice had been served under registered post?

d. Whether on the facts and in theircumstances of the case, the Inco#tax
Appellate Tribunal was right in its view that the assessment made in
pursuance to the notice sent under registered cover was valid and whether
there was any material in support of such finding?

e. Whether on the fact and in the circumstances of the case, the Incame
Appellate Tribunal was right in raising presumption of valid service in
respect of the notice sent under registered cover in absence of any finding
that the notice was properly addressed and servedtba principal officer
or any authorised person in that behalf as required by the provisions of
section 282 of the Incom&ax Act?

f. Whether the Incomdax Appellate Tribunal was right in its view that the
application under section 146, which was filed beyotiche was not liable
to be entertained and the incom&ax authorities had no inherent
jurisdiction to condone the delay in absence of any specific provision in that
behalf under the Act?

Facts of the Case:Orders for the relevant years were passed by th&D on 22-1979
under section 144 of the Act. For setting aside of the same, the assessee sent
applications by registered post under section 146 of the Act on 23-1979 to the ITO,
which were received by him on 273-1979. They were rejected by him on the gund
that they were barred by time. The ITO took the view that the assessment orders and
the demand notices having been served on 23-1979, the applications under section
146 should have been made on or before 22-1979. In appeal, the Commissioner
(Appeadls) reversed the orders of the ITO holding that the ITO had an inherent power
to condone the delay in such matters. On further appeal, the Tribunal took the view
that the Commissioner (Appeals) was wrong in holding that the ITO had an inherent
power to condone the delay. Also, it was found by the Tribunal that the demand notices
and the assessment orders had been properly served on 231979.

High Court Judgement: The demand notices and the assessment orders should have
been addressed in the case of thessessee, which is a company, to its principal officer,
who under section 2(35), read with the provisions of the Companies Act, may be a
director of the company or his agent.

The demand notices and the assessment orders had been sent on the address of the
assesseecompany and not to the principal officers. As no finding was recorded by the
Tribunal that the assessment orders and the demand notices were addressed to the
proper person, the Tribunal was wrong in presuming that on the facts and in the
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circumstances of the case, there was a valid service. For having the presumption of
valid service, the Tribunal should have recorded a finding on the condition precedent
that the postal cover was addressed to the proper person and that the Tribunal was
wrong in asauming the basic fact that the postal cover was addressed to the proper

19ddiug ase)d

person.
5. Flipkart India Private Limited v. ACIT [2018]
se—te8 SE-SF" -SF teelt—e—e TTETET - 8% 170

Facts of the Case: The assesse&o., a wholesale dealer, acquired goods from various
persons and immediately sold them to retail seller WS Retail Services Pvt. Ltd. The
retail seller ultimately sold those goods frome...‘sef” ... & "Zf="""¢ T Z< of”
increase the volume of sale,ssessee was purchasing goods, say, at Rs. 100 and selling
them to the retailers at discount, say, at Rs. 80. The strategy to forego the profit had
resulted in assesse&o. became a loss making company.

The Assessing Officer held that the profits foregoneybselling goods at less than cost
price were to be regarded as expenditure incurred in creating intangibles/brand value
or goodwill. Thus, only depreciation claim could be allowed on it.

Judgement: Sf T<,—efZ SFTZT <o “fT —" " foeetoepbdeedPrfthe’ et ... —
basis of presumption that the profit foregone would be deemed as expenditure to
acquire an intangible asset, being brand value or goodwill. For creation of an intangible
asset, i.e., goodwill, it is not possible to ascertain the cost of agsgjtion of goodwill. It
was, therefore, not possible to say that profits foregone created goodwill or any other
intangibles or brand value to assessee.

Since assessee did not incur any expenditure in creating intangibles, being brand value
or goodwill, discounts offered by selling goods at less than cost price were to be
treated as revenue expenditures and, accordingly, deduction was allowable.

6. Gyanchand M. Bardia v. ITO [2018]
Issues: Whether the Gift received by an individual from HUF is exempt?

Facts ofthe Case:The assessee claimed that gift of certain amount received from his
Hindu undivided family (HUF) was exempt from tax under section 56(2)(vii).
However, the Assessing Officer held that the term ‘relative’ in Explanation (e) to
Section 56(2)(vii) does not include HUF as donor and, therefore, added the impugned
amount to assessee's income under Section 68.

Judgements : The Tribunal held in favour of revenue that as per Explanation to

Section 56(2)(vii) members of an HUF are its relatives. Therefore, if HUF receives any

sum from any of its member, such sum shall not be chargeable to tax. However, in vice

versa cases whemember receives any sum from the HUF, same would be chargeable

— —f8 fe =St —17e 1"FZf—<"tei tTE <ottt —eti” ofct ' Zfef—c'e
relative of such individual. The legislative intent is very clear that an HUF is not to be

taken as a dmor in case of an individual recipient. Thus, the assessee's plea of having
received a valid gift from his HUF was rightly declined and impugned addition was to

be upheld.

CASE SNIPPET&PRIL2020 21



n
+—
)
o
2
-
7))
)
7))
©
O

22

Pendurthi Chandrasekhar v. DCIT [2018]

Issues: Whether additions u/s 68 tenable on grounds that relatives gave gift
without any occasion?

Facts of the Case: In the Instant case, additions were made under section 68 on the
grounds that assessee had failed to show why, without any occasion, Rs. 73 Lakhs had
been gifted by the maternal ant without any consideration. The appellate authorities
also upheld the action of the Assessing Officer.

Judgement : The High Court held in favour of assessethat an occasion is not
necessary to accept a gift from a relative. Section 56 does not envisage any occasion
for a relative to give a gift, it was almost impermissible for any authority and even for
the Court to import the concept of occasion and develop theory based on such
concept.

The Court further held that when donor had given a confirmation letter that she had
transferred Rs. 73 lakhs to her nephew as a gift out of natural love and affection, the
AO should not have further doubted her. The dononiinstant case was assessee's own
maternal aunt and was covered within the definition of 'relative’ defined under
explanation to section 56(2)(v). Therefore, unexplained addition under section 68
with respect to gift of Rs. 73 lakh received by assessee finchis maternal aunt was to
be deleted.

Minda S M Technocast (P.) Ltd. v. ACIT [2018]

Issue: Whether the Market value of other business assets is relevant to determine
FMVvalue of unlisted shares of a co.?

Facts of the Case:The assesse- company was deiving its income under the head
‘rental and interest income'. It acquired shares of another entity at Rs. 5 per share. The
value of such shares was derived on basis of book value of assets of issuing co. in
accordance with Rule 11UA of the-T Rules. Valuaion Report from a CA firm was also
produced in support of claim.

The Assessing Officer was of the view that the fair market value (FMV) of the land as
per the circle rate should be taken into consideration while determining the value of
the shares of issing co. Accordingly, he substituted the book value of the land with
FMV of the land as per the circle rate and determined the value of shares at Rs. 45.72
per share.

Judgement: The Tribunal held in favour of assessee that Rule 11UA contains the
provisions for determination of fair market value of a property, other than an
immovable property. Rule 11UA provides that while valuing the shares the book value
of the assets and liabilities declared by the issuing co. should be taken into
consideration. There is m provision in Rule 11UA as to substitute the FMV of land with

its book value while calculating the FMV of shares. Therefore, the share price
calculated by the assessee of issuing co. at Rs. 5 per share had rightly been determined
in accordance with the povisions of Rule 11UA.
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9. Bhojison Infrastructure (P.) Ltd. v. ITO [2018]

Issue: Whether sum received on relinquishment of 'right to sue' is taxable capital
receipt?

Facts of the Case:The assesseeompany entered into a development agreement by
virtue of which a right in land was created in its favour by owner of land. Assessee's
case was that despite development agreement entered into by landlord, the landlord
had decided to sell said land to otheparties. The assessee filed a suit in the Courts of
law for specific performance of preemptive right to purchase the land. Later on, it
received damages from the potential purchaser for relinquishment of 'right to sue' in
the Courts of law for breach ofdevelopment agreement. The assessee claimed that
'right to sue' was a personal right which would not fall within sweep of definition of
‘capital asset' under section 2(14). Consequently, damages received from potential
purchaser were treated as nortaxable capital receipts.

s)addius ase)

Judgement: The ITAT held in favour of assessee as under:

The essence of long list of judicial pronouncements cited by assesseas that section

6 of the Transfer of Property Act which uses the same expression 'property of any kind'
in the context of transferability makes an exception in the case of a mere right to sue.
The decisions thereunder make it abundantly clear that the ight to sue' for damages

is not an actionable claim. It cannot be assigned. Transfer of such a right is opposed to
public policy as it tantamount to gambling in litigation.

Hence, such a 'right to sue' does not constitute a 'capital asset ' which, in tuhas to
be 'an interest in property of any kind'. Despite the definition of expression ‘capital
asset ' in the widest possible terms in Section 2(14), a right to a capital asset must fall
within the expression 'property of any kind' subject to certain exalisions.

Notwithstanding widest import assigned to the term 'property’ which signifies every

possible interest which a person can hold and enjoy, the ' right to sue' was a right in
personam and such right could certainly not be transferred. In order to atact the

charge of tax on capital gains, the sine qua non is that the receipt must have originated

in a 'transfer * within the meaning of section 45, read with section 2(47) of-T Act. In

the absence of its transferability, damages received by assessee @otiei— ,f feefeett
as capital gains.

10. G. Bahadur v. ACIT [2018]

Issue: Whether payment of advance salary to defeat purpose of demonetisation
would come under purview of benami transaction?

Fact of the Case The appellant was employed in a College run by aust. He received
Rs. 50 thousand as advance salary from the said trust. The appellant deposited entire
amount in his bank account, which was subsequently withdrawn by him and used for
OWn purposes.

The Initiating Officer (10) assumed that Chairman of trushad forced employees to
distribute, deposit and retain their own money in demonetized currency in guise of
loan received, which had to be repaid after some time in new currency. Thus, 10 held
chairman of college as beneficial owner and appellant as benasiar and passed order
provisionally attaching bank account of appellant.
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Judgement: The Appellate Tribunal held in favour of appellant as under:

Every cash transaction couldn't be termed as a 'benami' transaction. As per section
2(9) of Benami Act the follaving twin conditions are needed to be satisfied to construe
any transaction as benami: (1) the property being held by a person who has not
provided the consideration, (2) the property is held by that person for the immediate
or future benefit, direct or indirect of the person who has provided the said
consideration.
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The characteristic of a 'benami' transaction is that there must be a mere lending of
name without any intention to benefit the person in whose name it is made, i.e., a mere
name lender. The mishiefs sought to be punished by the Act are only such
transactions which have a name lending element without deriving any benefit therein,
i.e., '‘benami' transactions.

The transaction where cash was paid to person in lieu of a future promise couldn't be
a benami' transaction, as there was no lending of name. There could be no 'benami’
transaction if the future benefit was due from the person who was also the holder of

property.
The impugned order was not sustainable as it intended to punish the appellanterf

wanting to defeat the purpose of demonetization and was beyond the purview of the
Act.

11. DCIT v. Shah Rukh Khan [2018]

Issue: Whether there is concealment penalty if assessee has bonafide belief that notional
<o .. 'ef cooi— —fSf Zté

The assessee, Mr. Shakukh Khan, had received a villa at Dubai as gift and offered an

amount ofRs. 14 lakhs as the notional income of the villa for tax in his return of income

for the year under consideration. During the course of assessment proceedings,
assessee claimed thaArticle 6 of India- —f8 —"Ff—> T teei— £8 "feeZ> "t ... ‘%
right of the resident State to tax the income from immovable property situated in the

source State. Therefore, the notional income of the villa owned by him in Dubai could

not be subjected o tax in India.

Judgement: The ITAT held that claim raised by the assessee being clearly backed up
by a bonafide belief on his part that the notional income of the villa was not liable to
be taxed in India, no penalty for concealment of income could be idlly imposed on
the assessee.

Source:
1. Taxman
2. Manupatra
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1. In the matter of Tax Bar Association v/s Union of India (Writ Petition No.
1805/2020) , Rajasthan High Court held that thauthorities shall accept GSTR 9/
GSTR9C returns without any late fees till ®2February, 2020.

2. In the matter of Refex Industries Ltd. v/s Assistant Commissioner of CGST & Central
Excise (Writ Petition Nos. 23360 & 23361 of 2019), Madras High Court held hat
Interest cannot be levied on Gross GST Liability before adjusting Input Tax Credit.

s)addius ase)

3. Law permits a person to rectify or revise the Form, who voluntarily admits to have
made a mistake in the form or admits to have submitted detail that is not true. Theax
authorities have the right to retain originalForm GST TRAR for assessment purpose
and they may ask the petitioner to provide proper explanation for such
revision/rectification. Held, Calcutta High Court in the matter ofOptival Health
Solutions Private Limited Vs. UOI.

4. A two-judge bench of the Gujarat High Court has nullified the clause 4(i) of Circular
dated 01.03.2018 issued by the Central Board of Indirect Taxes and Customs (CBIC)
which deals with the imposition of GST on Distribution Companies. The Court also
observed that, the ancillary charges collected by electricity distribution company
towards application fee, meter rent, charges for shifting of lines, etc. are covered by
entry 25 of exemption notification relating to transmission and distribution of
electricity. According to the Court, the same would constitute composite supply and
therefore also held to be exempt as per section 8 of the GST Acts since principal supply
is exempt. Held, Gujarat High Court in the matter @forrent Power Limited Vs. Union
of India.

5. Kansai Nerolac Paints Ltd. filed an Application for Advance Ruling (AAR) regarding
admissibility of Krishi Kalyan CesgKKC) as Input Tax Credit (ITC) under the GST Act.
The AAR held that the ITC of KKC could not be carried forward under GST. The
Maharashta Appellate Authority for Advance Ruling (AAAR) subsequently held that
cess and duty are separate levies and cannot be equatéthe credit of Krishi Kalyan
Cess can only be utilised for payment of the samé&n Kansai Nerolac Paints Limited
(GST AAR Mahaashtra).

6. The Appellate Authority for Advance Ruling observed that the applicanCaltech
Polymers Pvt. Ltd, recovered food expenses from its employees for the canteen
services it offered under the provisions of the Factories Act. Although the company
had made it clear that not profit margins were involved, the AAAR ruled that the
supply of food would come under the definition of 'supply' as per the GST Act and,
hence, would be taxable.

7. The Allahabad High Court has held that th6”$ fe‘ee —* | tZc<f " fiatgrydo e fet

conduct search and seizures procedure adopted as per the State GST Acts. The Court
St71t —Sf-48 0¢— <o feote_«fZ -Sf— =St """ f—=S""c@<*%o -
ZEZ<t7Fai St e <’Zte —Sf— "t ... —ZZ1ts'referrédaboveS T ... f—1
<o =Sf— —St i"tfe'es - £7¢t T oS '—Z1 t8ce— fot «S'—Z77F % ]
and should not be fanciful or arbitrary. It is also established that this Court in exercise
of its powers under Article 226 cannot go into the suffi@ncy of the reasons and should
not sit as an appellate court over the reasons recorded. It is also well established that
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the reasons may or may not be communicated to the assessee but the same should
FSce— ‘e "F . .""FTA0 tZT > ZZfSf,[ of RinHhiB Ispat Limited ¥g.—— 17
State of U.P. & Others.

8. The department cannot detain the goods on failure to fill PayB of the Eway Bill if the
supply is not taxable under GST. The Court observed that on perusal of the impugned
order imposing tax and penatly against the petitioner, it is revealed that the basis for
computing the additional tax is the IGST paid by the petitioners. Held by Gujarat High
Court in the matter ofM/s Neuvera Wellness Ventures (P) Ltd. Vs. State of Gujarat.

9. Govind Enterprises vs. 3ate of U.P: The Allahabad High Court upheld the First
Information Report (FIR) against GST evaders under the Criminal Procedure Code. The
Court held that the contention of the petitioner that no first information report can be
lodged against the petitione under the provisions of the Code of Criminal Procedure
for offences punishable under the Indian Penal Code, as proceeding could only be
drawn against him under the U.P. Goods and Services Tax Act, 2017, is liable to be
rejected.
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10. Vimal Yashwantgiri Goswami vs State of Gujarat : The Gujarat High Court had
restricted the Goods and Services Tax (GST) authorities from arresting a eligised
trader Vimal Goswami merely on suspicion of tax evasion. The bench comprising J B
Pardiwala and Justice A C Rao clarifiglat the authorities should not use the power
S fTEes M8t et ce% —SECT STer™ el ofetZs tioi
and ascertaining the evasion.

11. Jilmon John vs. State of Kerala: The Kerala High Court held that, there is a stipulation
contained under clause 44 of tender notice that, the Sales Tax as per Rules from time
to time is liable to be paid by the petitioner. So after the introduction of CGST Act 2017,
the petitioner is liable to pay GST.

12. Shailesh Rajpal vs. Commissioner: The MadhyaPradesh High Court had ruled that
Non-filing of Return and Norrpayment of GST within the due date is an Offence. While
denying the Bail Application, the Court also observed that the taxpayer has to declare
their tax liability for a month in GST return (GSR-1) by 10 day of the subsequent
month. And pays liability so declares in return GSTRB. The due date for payment of
GST liability for a month is the 2@ day of the subsequent month.

1. In the matter of Bank of India Vs. M/s. Brindavan Agro Industries Pvt. Ltd. [Civil
Appeal No. 1720 of 2020 arising out of SLP. (Civil) No. 2007 of 2019] Honorable
Supreme Court set aside the orders passed by the NCDRC and SCDRC. It was found that
though, the Bank agreed to refund Rs.9.16 lakhs from thpeocessing charges through
email dated 29th June 2012 but the Consumer had not accepted such proposal in its e
mail dated 24th July, 2012. Therefore, the Court held that the Consumer is entitled to
refund of Rs.9.16 lakhs only in terms of the decision ofi¢ Bank communicated to the
Consumer rather than waiver of TEV charges in its entirety. The request was to give
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concession of 50% of all charges, therefore, it is the cumulative amount of charges
which is to be taken into consideration and not the chargesnder a particular head.

In the matter of Union Bank of India Vs. Rajat Infrastructure Pvt. Ltd. & Ors. [Civil
Appeal No. 1902 of 2020 @ Special Leave Petition (Civil) No. 28608 of 2019Jand
[Civil Appeal No. 1903 of 2020 @ Special Leave Petition (CivilpN1753 of 2020]},
Honorable Supreme Court set aside both the orders dated 25.11.2019 and 16.12.2019
of the High Court in so far as they hold that pre-deposit is not required and allow the
appeals. The court has extend the time given to the auction purchtaas to deposit the
balance of the sale amount till 20.03.2020.

s)addius ase)

In a writ petition filed before the High Court, the honorable Court set aside the
judgment of the DRT, condoned the delay in filing of the review application itself, and
restored the review apgication to the file. It was held, while allowing the appeal:

0] The peremptory language of Rule 5A would also make it clear that beyond
thirty days there is no power to condone delay. Rule 5A was added with a
longer period within which to file a review petition. This period was cut down,
by amendment to thirty days. Fom this two things were clear one, whether in
the original or un-amended provision, there was no separate power to
condone delay, as was contained in Section 20(3) of the Act and second, that
the period of sixty days was considered too long and cut down thirty days
thereby evincing an intention that review petitions, if they were to be filed,
should be within a shorter period of limitation - otherwise they would not be
maintainable.

(i) Section 22(1) of the Act makes it clear that the Tribunal and the Apgate
Tribunal shall not be bound by the procedure laid down by the Code of Civil
Procedure, making it clear thereby that Order 47 Rule 7 would not apply to the
Tribunal. Also, in view of Section 20, which applies to all applications that may
be made, incluling applications for review, and orders being made therein
being subject to appeal, it was a little difficult to appreciate how Order 47 Rule
7 could apply at all, given that Section 20 of the RDB Act was part of a complete
and exhaustive code. Section 3df the Act makes it clear that the 1993 Act,
would have overriding effect over any other law for the time being in force,
which includes the Code of Civil Procedure. The High Court, in holding that no
appeal would be maintainable against the dismissal ttie review petition, and
that therefore a writ petition would be maintainable, was clearly in error on
this count also. [Standard Chartered Bankvs.MSTC Limited21. 01. 2020-
SC)

In the matter of appeal filed in the honorable Supreme Court iblnion Bank of India
vs. Rajat Infrastructure Pvt. Ltd. and Ors. (02.03.2020 - SC)the Court held that In
view of the law laid down by this Court in many other case, the observation made by
the High Court was totally incorrect. It further kept on stating hat "We are not in
agreement with the submission of Mr. Chaudhri that the High Court has exercised its
discretionary powers Under Article 226 of the Constitution. The order of the High
Court does not show any exercise of such discretionary powers but acdang to the
High Court on an interpretation of the Section, preleposit was not required. We are
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also not impressed with the argument of Mr. Chaudhri that his client is not a borrower.
A guarantor or a mortgagor, who has mortgaged its property to secure ¢repayment

of the loan, stands on the same footing as a borrower and if he wants to file an appeal,
he must comply with the terms of Section 18 of the SARFAESI Act. Furthermore, it was
added that the High Court has no powers akin to powers vested in th@ourt under
Article 142 of the Constitution. The High Court cannot give directions which are
contrary to law.

In view of the above discussion, the honorable Supreme Court aside both the orders
dated 25.11.2019 and 16.12.2019 of the High Court in so far #sey hold that pre-
deposit is not required and allow the appeals.

In the matter of Aarifaben Yunusbhai Patel and Ors. vs. Mukul Thakorebhai Amin
and Ors (2020), the court has come to the conclusion that the auction of both the
properties were vitiated on account of lack of notice to the judgmentiebtor, and that
being an error fatal to the validity of auction sale, in light of the decision of the Supreme
Court the auction sale cannot be permitted to remain and they have to be quashed.
Other submissions ofthe counsel for the auction purchasers therefore need not be
elaborately dealt with, but suffice it to say that the Court is quashing the auction sale
on ground of noncompliance with the mandatory provision of notice to the judgment
debtor.” The court was constrained to observe that the High Court totally ignored the
order of this Court quoted hereinabove. This Court had specifically directed the
executing court to decide both, the issue of limitation and objections on merits. This
was obviously done withthe purpose that in case later if the issue of limitation is
decided in favour of the objectors, RL and R3, then the matter again should not be
remanded for decision on merits of the case. The issue of limitation could not have
been ignored and should hve been decided by the High Court.

In the matter of Appeal inConnectwell Industries Pvt . Ltd . vs . Union of India (UOI)
and Ors . (06. 03. 2020- SC) . 17. 03. 2020- SC )the Honorable Supreme Court held
that there is no dispute regarding the facts of this case. The property in dispute was
mortgaged by BPIL to the Union Bank of India in 2000 and the DRT passed an order of
recovery against the BPIL in 2002. The recovery céficate was issued immediately,
pursuant to which an attachment order was passed prior to the date on which notice
was issued by the Tax Recovery OfficeRespondent No.4 under Rule 2 of Schedule I
to the Act. It is true that the sale was conducted aftéhe issuance of the notice as well
as the attachment order passed by Respondent No.4 in 2003, but the fact remains that
a charge over the property was created much prior to the notice issued by Respondent
No.4 on 16.11.2003. The High Court held that Rulés(2) is applicable to this case on
the ground that the actual sale took place after the order of attachment was passed by
Respondent No.4. The High Court failed to take into account the fact that the sale of
the property was pursuant to the order passed § the DRT with regard to the property
over which a charge was already created prior to the issuance of notice on 11.02.2003.
As the charge over the property was created much prior to the issuance of notice under
Rule 2 of Schedule Il to the Act by ResponaieNo.4, we find force in the submissions

made on behalf of the Appellant.
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The judgment of the High Court is set aside and the Appeal is allowed. The MIDC is
t<"f..—FF =" <eo—F f 7" ,EF..—c'*0 ...F"—<<...f-F - =St

7. In the matter of Vinay Kumar Mitt al and Ors vs. Dewan Housing Finance
Corporation Ltd . and Ors. (31 . 01 . 2020- SC) and by placing reliance on Section 36
and 36 (A) of the National Housing Bank Act, 1987 and Section 45 (q) (a) of the Reserve
Bank of India Act, 1934, it was submittedhat the repayments of the deposits of the
Appellants should be given preference over the contractual claims of the debenture
holders. Mr. Vishwanathan from RBI informed this Court that an order was passed by
the NCLT on 03.12.2019, imposing moratorium undeSection 14 of the IBC prohibiting
the institution of any suit or continuation of proceedings or execution of any decree
against the Financial Service provider i.e. DHFL and transferring, alienating or
disposing of any asset of DHFL and any action to falese, recover or enforce any
security interest created by DHFL in respect of its property with effect from the date
of filing the application i.e. 29.11.2019 till the completion of the Corporate Insolvency
Resolution Process.

s1addius ase)

On the basis of the contemtns, the honorable Supreme Court held that "We leave it open
to the Appellants to raise all points and contentions before the Committee of Creditors,
the Administrator and if necessary, the NCLT. In view of the above, we are not inclined to
interfere with the decision of the Committee of Creditors taken on 30.12.2019. We are
informed that there are nearly one lakh depositors who have invested their life time
earnings with Respondent No.1. Some of the deposits have matured and some of the
depositors are critcally ill. We have no doubt that the concerns of the depositors and
their rights shall be considered in accordance with law."

8. In the matter of Assistant General Manager and Ors . vs . Radhey Shyam Pandey
(02. 03 . 2020 - SC)the Honorable Supreme Court was of the opinion that the
employees who completed 15 years of service or more as on offtdate were entitled
to proportionate pension under SBI VRS to be computed as per SBI Pension Fund
Rules. Let the benefits be extendet all such similar employees retired under VRS on
completion of 15 years of service without requiring them to rush to the court.
However, considering the facts and circumstances, it would not be appropriate to
burden the bank with interest. Let order becomplied with and arrears be paid within
three months, failing which amount to carry interest at the rate of 6 per cent per
annum from the date of this order. The appeals are accordingly disposed of. No costs
were issued.

9. In UCO Bank vs. National Texite Corporation Ltd . and Ors (05 . 03 . 2020- SC) the
Apex Court held therefore, that the question of liability could neither have been
decided in the writ proceedings before the High Court nor in this appeal. If this aspect
is kept in view, the conclusiorreached by the Division Bench in paragraph 25 to hold
that the respondent herein is not liable for the dues of Shree Sitaram Mills Ltd. and the
proceedings is misconceived for such claim is an erroneous conclusion reached in a
proceedings where such conclsion ought not to have been recorded. Hence the
decision to that effect is liable to be set aside.
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10. In Osians Connoisseurs of Art Pvt . Ltd . vs . Securities and Exeimge Board of India
and Ors . (12 .02 . 2020- SC) the Honorable Supreme Court held thdtio person other
than a Collective Investment Management Company which has obtained a certificate
under these regulations shall carry on or sponsor or launch a collective investment
e...Stetda0 St e—f-——-—'"> ... Stetd -St "I " ""iéentschErferds <" f ...
defined, is to be floated by a person, it could only be done in the form of a collective
investment management company and in no other form. This is the reason why Section
SS —efe —St &' "Feecte 0. .-Sddfion@2xand petthewort 0'f"e‘ed fo
the CIS Regulations of 1999 had come into force on 15.10.1999; Section 11AA being
enacted and coming into force on 22.02.2000).
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11. Once the statutory scheme becomes clear, it is clear that the collective investment
scheme that was being carriecon by the appellants in the form of a private Trust
would be in the teeth of the Statute read with the CIS Regulations and would thus be
<ZZt% fZa& Sco ,tco% —St ...fetd «— <o T —Z— - —ef— fo
after the penultimate part of the order was set aside by the Appellate Tribunal.
However, we find that this litigation has been going on for an extremely long period of
time and instead of remanding the matter to SEBI to decide the refund issue afresh, we
order as follows: The principal amount repayable to each investor of both the Schemes
shall be paid back within a period of six months from today in the following manner:

We are informed that so far as the first Fund is concerned, 81.32 per cent of the total
principal sum of Rs.1@5 crores has been repaid. Insofar as Fund No. 2 is concerned, we
have been informed that 50 per cent of the principal amount of Rs92 crores has been
repaid. The balance owing to the 50 investors of Fund No. 1 and to the 132 investors of
Fund No. 2 b therefore, repaid within six months from the date of this judgment. So far
as the interest at the rate of 10 per cent is concerned, this amount will be paid on the
principal outstanding amount from the date on which it becomes due to each such
member, til the date on which each Fund came to an end, i.e., insofar as Fund No. 1 is
concerned till 15.09.2011 and so far as Fund No. 2 is concerned till 31.01.2012. The
aforesaid interest shall be paid within nine months from the date of this judgment. Once
the amounts are actually paid within the time periogdpecified, compliance report be

filed with SEBI in this behalfThe appeal stands disposed of.

12. In Anuj Jain vs. Axis Bank Limited and Ors. (26 02. 2020 - SC),the honorable
Supreme Court on the issue as twhether lenders of JAL could be treated as financial
creditors, hold that such lenders of JAL, on the strength of the mortgages in question,
may fall in the category of secured creditors, but such mortgages being neither
towards any loan, facility or advarte to the corporate debtor nor towards protecting
any facility or security of the corporate debtor, it cannot be said that the corporate
t,—" ‘™fe —Ste fer "cofoe . <fZ t3,-7 ™Mc—Sce —St effoece% ‘"~
and hence, such lenders of JALdo'— " fZZ <o =St ... f—3% ‘"> ‘*~ =St 1 cefeo. ..
the corporate debtor JIL.

KKk

30 APRIL2020 | CASE SNIPPETS



Part B

Case Studies




%
Q
©
&
QO
%
©
O

Introduction

The Insolvency and Bankruptcy Code, 2016 (the Code) was enacted with a view to consolidate
and amend the laws relating to reorganisation and insolvency resolution of corporate persons,
partnership firms and individuals in a time-bound manner for maximisation of value of assets
of such persons, to promote entrepreneurship, availability of credit and balance the interests of
all the stakeholders including alteration in the order or priority of payment of Government dues
and to establish an Insolvency and Bamlptcy Board of India.

According to Chapter 4 of Economic Survey 20120, Vol Il titted " Monetary Management and
Financial Intermediation™:- Three years into operation, the regime under the Insolvency and
Bankruptcy Code (IBC) boasts of a strong ecosyste comprising the Adjudicating Authority, the
IBBI, three insolvency professional agencies, 11 registered valuer organisations and 2,374
registered valuers and 2,911 insolvency professionals (as on December 31, 2019). The debtors
and creditors alike are intiating the processes under the Code with 2,542 corporates, some of
them having very large nonperforming assets account, and undergoing corporate insolvency
resolution process. Upto September 2019, about 743 of them have completed the process
yielding either resolution or liquidation and 498 corporates have commenced voluntary
liquidation process. Out of the 562 Corporate Insolvency Resolution Process (CIRPS) initiated in
October-December 2019, 132 are under liquidation, and 14 have been already settled én end
December 2019, Rs. 1.58 lakh crore were realizable in cases resolved. These cases have been
filed under various sectors. 41.2 per cent of the cases admitted by NCLT for CIRP are in
manufacturing sector followed by 19 per cent in Real Estate, Reng and Business Activities
sector.

The Government has been proactively addressing the issues that come up in implementation of
the reform. Since its enactment in 2016, the Code has been amended three times, within a short
span of time, mainly to streamlire the processes and address any lacuna to ensure proper
operationalizing of the provisions of the Code.

The first amendmenthasintroduced section 29A of IBC, which deals with the provision to bar
promoters from bidding for their own companies. It prevental defaulters from regaining control

of their companies at a cheaper value. The second amendménras introduced section 12A of
IBC, which aimsto provide creditors an option to withdraw insolvency application within 30
days of filing the petition. The amendhent also stated that home buyers shall be treated as
financial creditors. This enables thdhome buyers a voice in the insolvency proceedings as they,
also provide funding for projects by making advance payments, and to discourage real estate
developers from defaulting on commitments not only to banks but also to their customers.

*  Chittaranjan Pal, Assistant Director, The ICSI.

Views expressed in the Article is the sole expression of the Author and it does not express the
views of the Institute.
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Thethird amendment primarily focused upon the revival of &Corporate Deator CD) by ensuring
timely admission and completion of the resolution process. The amendment ensures that 14
days period deadline given to the NCLT for admitting or rejecting a resolution application shall
be strictly adhered to. The amendment of IBC further spéging the mandatory time frame of
330 days to complete the Corporate Insolvency Resolution Process(CIRP) without exception.
This tries to instill discipline amongst the stakeholders to avoid inordinate delays in the
insolvency resolution process. The Garnment also reaffirms its stance as a facilitator in the
third amendment by specifically making a resolution plan binding on the Central Government,
State Governments or a local authority to whom debt in respect of payment of dues is owed.
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Group Insolvency

Insolvency and Bankruptcy Code provides detailed provisions to deal wittine insolvency of a
corporate debtor on standalone basis, it does not envisage a framework to either
synchronise insolvency proceedings of different corporate debtors in a group or resolve
their insolvencies together. Consequently, the insolvency of different corporate debtors
belonging to the same group is dealt with through separate insolvency proceedings for each
corporate debtor.

However, in the insolvency resolution ofsne corporate debtors, includingVideocon, Era
infrastructure, Lanco, Educomp, Amtek, Adel, Jaypee and Aspekial issues arose from their
interconnections with other group companies. In some of these cases, the Adjudicating
Authority under the Code as well as the Supreme Court, in some cases, have passed orders to
partially ameliorate some such issues.

In the case oWenugopal Dhoot. StateBank of India & OrqCA 1022(PB)/2018- decision dated
24.10.2018)multiple companies of the Videocon group were being put through insolvency
resolution processes. In this case, parties sought that all matters pertaining to the insolvency
resolution of different Videocon companies be dealt with by the same Adjudicating Authoyit
and that there be consolidation of separate proceedings of multiple Videocon companies to treat

0—St ... f—f oot Z 7 e > e Z——cte " Fee fo et <o "Fe't 7 f7
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matters regarding the insolvency resolution processes of these different companies be dealt
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In the case ofChitra Sharma v. Union of India, W.P. (Civil) No(s).744/201&cision dated
11.09.201Avhere insolvency proceedings had been initiated against Jaypee Infratech Ltd., but
homebuyers had entered into contracts with both Jaypee tatech Ltd. and its parent
company Jai Prakash Associates Ltd., the Supreme Court ordered that the parent company
which was not subject to the insolvency proceedings at that time, deposit a sum of INR two
thousand crores before the court.

In the case of Bikram Chatterji v. Union of India, (W.P. (Civil) No(s).940/201decisions dated
17.05.2018 and 01.08.2018hHomebuyers in projects developed by different companies of the
Amrapali group filed a Writ Petition before the Supreme Courtiorder to protect their
interests in the wake of the insolvency of different Amrapali group companies. The Supreme
Court in these proceedings dealt with the group as a whole. Given the nature of the
transactions between the group companies, th€ourt also ordered that the properties of
all forty group companies in the Amrapali group be attached and the bank accounts of all
companies and their directors be frozen.
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In the case of Edelweiss Asset Reconstruction Company Limited vh&amfrastructure Pvt. Ltd.

& Ors.,( Company Appeal (AT) (Insolvency) Nos. 377 to 385 of-2fEdsion dated 20.09.2019)

~8t 327 f-F ——-57<—> SHZt —Sf- 0% —' <ee'Z7Fe..> V..
<oc—<f—=F1106 f% fcee— “that had. beehewdrking as a joint consortium to develop a
residential plotted colony. To enable successful development of this colony, the Appellate
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In the case ofStateBank of India & Anr. v. Videocon Industries Ltd. & Ors., (M.A 1306/ 2018 & Ors.
in CP No. 02/2018 & Oxslecision dated 08.08.2019he Adjudicating Authority ordered that the
assets and liabilities of 13 Videocon companies should be substantively condated due to
common control, common directors, common assets, common liabilities, interdependence,
interlacing of finance, ceexistence for survival, pooling of resources, intertwined accounts,
interloping of debts, singleness of economics afnits, common financial creditors and
common group of corporate debtors.

Case Analysis: Group Insolvency of Videocon Industries Ltd. & Ors.

An Application was filed before National Company Law Tribunal(NCLT) on 30.10.2018 by State
Bank of India — etfe fe UFE” " St 7 feetZctfoc<tei 0 —_Sf v
fFoetZ——c'e T Fee 0 o] ‘e s O of—e—"cto -ta
Telecommunications Limited (VTL), (3) KAIL Ltd. (KAIL), (4) Evans Fraser & Co. (India) Ltd.
(Evans Fiaser), (5) Millennium Appliances (India) Ltd. (Millennium Appliances), (6) Applicomp
India Ltd. (Applicomp), (7) Electroworld Digital Solutions Ltd. (Electroworld), (8) Techno Kart
India Ltd. (Techno Kart), (9) Trend Electronics Ltd. (Trend Electronics)10) Century Appliances
Ltd. (Century Appliances), (11) Techno Electronics Ltd. (Techno Electronics), (12) Value
Industries Ltd. (Value Industries), (13) PE Electronics Ltd. (PE Electronics), (14) CE India Ltd.
(CE India), and (15) Sky Appliances Ltd. (Sk#ppliances). Each of these Companies were
promoted by Dhoot Family and thus form part of the Videocon group of companies. The
Videocon Group Companies are engaged in different types of businesses.

The list of creditors of these companies are: i. Dena Bank State Bank of India, iii. Allahabad
Bank, iv. IDBI Bank, v. Indian Overseas Bank, vi. Jammu & Kashmir Bank, vii. Bank of
Maharashtra, viii. Bank of Baroda, ix. United Bank of India, x. Canara Bank, xi. Syndicate Bank,
xii. Infotel Business Solutbn Ltd., xiii. UCO Bank, xiv. ICICI Bank, xv. Corporation Bank, xvi.
IFCI, xvii. Central Bank of India, xviii. Punjab National Bank, xix. Andhra Bank, xx. Vijaya Bank.

St 4 —"e—fe— —* St "tt” tf-%t tvasratrsz ’feBanth, NCLE T ‘oi,2Z
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(@) Order and direct substantive consolidation of the Corporate Debtors into a single
proceedings solely for the purposes of CIRP in accordance with the provisions bt
Code, including but not limited to the acceptance, confirmation and all other actions
with respect to the resolution plan for the Corporate Debtors and any and all
amendments or modifications thereto, in such consolidated proceedings.
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(b)  Order and direct that solely for the purpose of the consolidated proceedings, all assets
and liabilities of the Corporate Debtors are merged and are deemed to be the assets and
liabilities of all the Corporate Debtors on a consolidates basis;

(c) Order and direct tha solely for the purpose of the consolidated proceedings that all
obligations and debts due or owing to or from any Corporate Debtor from or to any
other Corporate Debtor are eliminated;

S aIpNg ase)d

(d) Order and direct that solely for the purpose of the consolidaté proceedings, any
obligations of any Corporate Debtor an all guarantees thereof executed by one or more
of the other Corporate Debtors are deemed to be one obligations of all the Corporate
Debtors on a consolidated basis;

(e) That each and every claimilied in the individual proceedings of any of the Corporate
Debtors is deemed filed against all the Corporate Debtors in the consolidated
proceedings;

(H  That the appointment of a single common Resolution professional who will carry on
the duties and perbrm the functions of a Resolution Professional in accordance with
provisions of the Code for the consolidated proceeding;

(g9 That a common COC may be constituted for all the Corporate Debtors so that the
decision making process in relation to the CIRP ngdbe done in an efficient manner and
to diminish the scope of any conflicting decision;

(h) That September 25, 2018 shall be considered as the common insolvency
commencement date for all the corporate debtors and therefore, the maximum period
during which CIRP has to be completed in accordance with section 12 of the Code shall
be computed from September, 25, 2018;

()  That a comprehensive Resolution Plan dealing with all or a collection of the Corporate
Debtors based on relevant factors including withoutlimitation commonality of
business may be formulated and approved by the COC and put up for approval before
“Sce Mo fZ 0 e [UUUTFZ o fntE et M8 S8 e

It is submitted by the Learned Counsel for State Bank of India (SBthat the business activities
of each of the Corporate Debtors are inextricably interlinked and intertwined. There is
tremendous interdependent amongst each of the Corporate Debtor. It is pleaded that pursuant
to Rupee Term Loan Agreement dated August 8022 (RTL Agreement) a consortium of banks
and financial institutions led by the Applicant had agreed to grant a rupee terms loan to VIL,
KAIL, Electroworld, Value Industries, Evans Fraser, Millennium Appliances, PE Electronics,
Techno Electronics, Trend HEctronics, Applicomp, Techno Kart, Sky Appliances and Century
" Zcfe. to WZ<%o'"e —ett” fe 0 Z<Wof—-""6 o—"—..——"ta St —’
Agreement were to be utilized for the purposes of refinancing of existing Rupee debt of the RTL
obligators, funding the capital expenditure in relation to the Ravva field and the capital
expenditure in relation to the consumer electronics and home appliances business of the RTL
Obligators and such other end users as permitted by the facility agreement uedthe RTL
agreement.

One of the constituent of the RTL is CE India. CE India, pursuant to indenture of mortgage dated
March 20, 2013, created charge by way of mortgage over, inter alia, the Videocon brand,
goodwill, trademarks and patents to secure the &pee Term Loan facility granted to the RTL
obligors pursuant to the RTL Agreement.
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Another constituent of the agreement was Videocon Telecommunications Ltd. (VTL), which had

availed of Rupee Term Loan facility from certain lenders including SBI pursuant the terms

and conditions of Rupee Facility Agreement dated May 31, 2010, as amended by the Agreement
ot f-<te = =St —'fF f..<Z<—> %o "fFete— Tf—-ft —%o—e—4& U
%" Ftefe-0 &

Some of the Corporate Debtors have also avad working capital facilities, most of which have
been guaranteed by VIL.

— 1t - 5t1°f—Z—-+5 <+ =St f.... f—e—e 7 _SF ot A f O <
lenders of the RTL obligors and the lenders of VTL was constituted in accordance hwiRBI
guidelines. Pursuant to the decision taken as part of the collectiaction-plan by the combined
JLF in its meeting held on June 04th 2016, it was decided to release proceeds received by VTL
upon sale of Unified Access Services Licenses from the redat escrow account and utilize the
amount for servicing existing debt of VTL and the RTL obligors.

The lenders/banks have also agreed that security available to the lenders under the RTL
Agreement will be shared on paripassu basis with the lenders undethe VTL agreement and
further, the security available to the lenders under the VTL Agreement will be shared on pari
passu basis with lenders under the RTL Agreement.

VTL agreed by way of a Confirmation Agreement dated June 20, 2016 that it shall be dednoe

ZE 0-“,Z<¢%0'" 6 —-’ri" -St %"tfete-a St ‘WZ<%o'"e f%"TET —Sf-
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It is further noticed that on account of ‘interlinkage’ and ‘interdependence’ in business ath
CETf—<tee T —SE I f—t F —""e4qd —St> —ett - VEfUE T e Zet -1

as to give the overall financial position of the RTL obligors as a whole for the benefit of the
various stake holders.

The lenders and other stakeholders *~ Ul e tEfZ- ™S —SE - 2"
economic —e<—1 fe 17 —ST T.. o' Zctf—F1T "cofo .. .«fZ o—f—Fetfe—0ia

Therefore, SBI submitted this Application before NCLT for substantive consolidation of CIRP of
the corporate debtors. Another Application M\ 1416/2018 is filed by the promoter of the

¢t fe %" ' —" 7 te'fecte "A fe—%''fZ S''— effece%o —SI ececZf’
of CIRP i.e. commencement of Insolvency Process under Insolvency Code of all the group
companies of Videocon which ar@indergoing insolvency..Mr. Venugopal Dhoot is a guarantor,
shareholder and also the exmanaging Director/Chairman of the Videocon Group of Companies.
The relief sought in this appllcatlon is similar as was in the previous application MA 1306/2018
ie.for =St Te— e—foe—<"f . ‘ee'Zctf—c'oi ‘" —St ‘C —-St f, "t e—f-11
a successful resolution and restructurlng of Videocon Group of Companies. The facts of this case
and arguments supporting the consolidation of CIRP of the CorporateeBtor in this application
are no different than as stated in MA 1306/2018. Hence both these applications can be disposed
of cumulatively.

Adjudication Authority Order

In the case ofState Bank of India & Anr. vs. Videocon Industries Ltd. & Ors., (M.A 2806 & Ors.
in CP No. 02/2018 & Orslecision dated 08.08.2019, Para 8&he Adjudicating Authority ordered
that:
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............... Decisively, the above discussion has deciphered cases of this group into two
categories. Rather it is absolutely necessary to place my view with humility that if at all a

e Fe—cte T V7 eetZ7Fe 5 <o —' | f fee™F iT <o o— S —5'f
situation, a blanket view is not possible to declare that the entire Group is fit to be
CONSOLIDATED simply bag connected or controlled by common management. Although,
—Sfetr —™M f e fr ef L Feef"s T tER_FTecof—c'e T . teeZct
Over and above, each unit or subsidiary is to be examined on its merits, that whether all the
parameter « "% ,Fce%o of—<e it 7 e'—a Stei frfef—F"e <o f.
distinguish the units in two categories, precisely as under: -
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a. A category/ classification of those cases can be made where the business operations are
so dovetailed that their management, deployment of staff, production of goods,
distribution system, arrangement of funds, loan facilities etc. are so intricately i nterlinked
that segregation may result in an unviable solution. Over and above, most important is that

if segregated, the possibility of restructuring or the option of maximisation of value of
assets become so bleak which shall overweigh the consolidation.

b. The other category/ classification can be of such group cases where the accounts are
interlinked and due to the existence of debt agreement, the liabilities have become common
but assets are identifiable. Hence, on segregation the independent structur e of each unit
shall survive which shall also result into viable profitable restructuring proposals.
Therefore, in this category of cases, although for the limited purpose of signing of certain
documents through which loan facilities might have been common ly availed but that can
be segregated so that the assets and liabilities are identifiable separately thus facilitating

a good investor...................

Further, the National Company Law Tribunal (NCLT) in Februar2020 has ordered the
inclusion of VIL's overseas oil and gas companies are VOVL Ltd, Videocon
Hydrocarbon Holdings Ltd. (VHHL), Videocon Energy Brasil Ltd(VEBL), Videocon Indonesia
Nunukan Inc. (VINI) in the ongoing insolvency process being conducted in the country. The
Tribunal also directedthe resolution professional (RP) to include the assets, liabilities, claims of
the above mentioned overseas assets/companies in the information memorandum of Videocon
Industries.

Conclusion

Working Group on Group Insolvency in its Report submitted to thimsolvency and Bankruptcy
Board of India on 239 September, 2019 recommendedthat a legislative framework on
substantive consolidation need not be introduced in the first phase of implementing a
framework dealing with the insolvency of group companies ath the IBBI and the Government
could consider the need for substantive consolidation mechanisms in India and devise the
necessary framework for the same at a later date.

Source:

1. Economic Survey 201920, Vol Il

2. Report of Working Group on Group Inslvency dated 239 September, 2019

3. State Bank of India & Anw. Videocon Industries Ltd. & QrgM.A 1306/ 2018 & Ors. in CP
No. 02/2018 & Ors- decision dated 08.08.2019.

4. https://energy.economictimes.indiatimes.com/news/oil -and-gas/nclt-orders-
inclusion-of-videoconsoverseasassetsin-bankruptcy-process/74132085
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Background

Karvy Stock Broking Limited (KSBL})s incorporated as provider of financial services company
in India. It provides the services related testock broking, depository participant, distribution of
financial products (including mutual funds, bonds and fixed deposits), commodities broking,
personal finance advisory servies, wealth managemenand alike. Itsheadquarter is situated in
Hyderabad.

During 2019, many investors complained to SEBI about discrepancies in their Denstcounts
held by KSBL. Scores of investors complained that the firm had not provided their stipulated
payouts.

° oT(fé o:l:__Z:l:o:to_éf”:t..‘. at 11f.(.é TMS:l:”:tTT(' —Si-ﬁ:l'ﬁ)“\ —"f'
basis means that the final settlement of transactions done on T, i.e., trade day by exchange of
monies and securities between the buyers and sellers respectively takes place on second
business day (excluding Saturdays, Sundays, Bank angckange trading holidays) after the
trade day. For instance, if a person buys (or sells) a security with a T-&2ttlement basis on
Monday, assuming there are no holidays during the week, the settlement date will be on
Wednesday. The 'T' or trading date isounted as a separate day. Therefore, a person should get
—St e'et> <o Sce fo.. f—e— e =St St tf> T —"feef—<'e —— o'etf
receive the payments after more than a week of executing the trades.

Following this, the National Stock Exchange of India Limited (NSE) initiated a limited period
probe on August 19, 2019 covering a period from January 1, 2019 onwards and provided its
preliminary report on the non-compliances observed with respect to the pledging/misuse of
client securities by KSBL to the SEBI.

On the basis of this report, SEBI banned KSBL from new client operations in the stock market.
Further, the National Stock Exchange (NSE) also initiated the forensic audit of KSBL in order to
examine in detail the cases of misusef client funds and securities.

Facts of the Case

1) KSBL has opened a DP account no. 11458979, named KARVY STOCK BROKING LTD
<o Fote I trrr fot L f—F% V<ot t «— fo FedTc.<f"> Z<to
DP account in the filings made by it int8ck-Exchange from January, 2019 to August,
2019;

* Kalpesh Mehta, Assistant Director and Ajanta Sen, Consultant, The ICSI.

Views expressed in the Article is the sole expression of the Author(s) and it does not express the views of the
Institute. Article is based on the SEBI Orders, Securities Appellate Tribunal orders, SEBI Circulars and facts
available in the print as well as electronic media.
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demat accounts to the demat accounts controlled by it;

3) KSBL credited the funds raised by pledging of client securities to six of its own bank
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enhanced supervision, as stipulated under SEBI CirculaNo. SEBI/HO/MIRSD/
MIRSD2/CIR/P/2016/95 dated September 26, 2016;

4) The securities lying in the aforesaid Demaaccount of KSBL actually belong to the
clients who are the legitimate owners of those pledged securities. Therefore, KSBL did
not have any legal right to create a pledge on these securities and generate funds. If a
all the client securities were pledgedit should be only for meeting the obligation of
the respective clients.

5) Apparently as per report of NSE, KSBL has transferred a net amountagfprox. Rs.
SAr{x .."""fe 7 L Zcte—ie etet> — <—e Yo" —" . fe’fe> <ATA f">
over a perod of three years. Approximately, around 1 Lakh clients are estimated to be
impacted by this scam.

Since last one year, SEBI has brought in a number of new regulations to improve the health of

the stock broking industry. SEBI has strictly defined the do'f et t‘¢5—¢ ‘'~ SfetZce% ‘°~ Z-
Securities by Trading Members(TM)/Clearing Members (CM). All TM/CM are required to 5
transfer the clients securities received in pay' —— —* ... Z<te—Te TIef— f ... .. f—e— TM(_S

day. In case the client does not pay feuch securities received in payout, then the TM/CM shall
be entitled to retain those securities up to five trading days after paput. Further, where the
client fails to meet its funds payin obligation within five trading days from pay-out day, the
TM/CM shall liquidate the securities in the market to recover its dues. Under no circumstances,
shall the securities of the clients received in paput be retained by the TM/CM beyond five

o ftco%e Tfoe fot ,f —ett "7 fes ‘=817 ' — Winghith BefTHTM i ... —” <~
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authorization by client as the same would amount to fud based activity by TM/CM which is in
contravention of Rule 8(1)(f) & 8(3)(f) of Securities Contracts (Regulation) Rules, 1957 with
effect from September 01, 2019.

— 78174 -8t ..Zcte—ie of..—"c—<fe fZ"Fft> "Zit%ott <o —free
SEB/HO/MIRSD/MIRSD2/CIR/P/2016/95 dated September 26, 2016 and clause 2 (c) of SEBI
circular CIR/HO/MIRSD/MIRSD2/CIR/P/2017/64 dated June 22, 2017 shall by August 31, 2019
either be unpledged and return to the clients upon fulfilment of payn obligation or disposed
off after giving notice of 5 days to the client.
Sfta S*™3 374 “f<«Ztt - ..o’ Z> ™Mc-S ie %o—cttZcote fof .. *e
securities.

SEBI Ordert

SEBI after examining all the facts and circumstances found gross violation§ its rules and
regulations on part of KSBL and 022" November, 2019issued following directions by way of

1. SEBI Order dated 22 November, 2019
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exparte orderunder Sections 11(1), 11(4) and 11B read with Section 19 of the SEBI Act, 1992
and Regulation 35 dfSEBI (Intermediaries) Regulations, 200B

i) KSBL is prohibted from taking new clients in respect of its stock broking activities;

ii) St t'tec—'"c¢fe cata fet a <o UtiT - U fTfie— T —"-_S¢
securities by KSBL, are hereby directed not to act upon any instruction given by KSBL
in pursuance of power of attorney given to KSBL by its clients, with immediate effect;

iii)  The Depositories shall monitor the movement of securities into and from the DP
account of clients of KSBL as DP to ensure that clients operations are not affected;

iv)  The Depositories shall not allow transfer of securities from DP account no. 11458979,
named KARVY STOCK BROKING LTD (BSE) with immediate effect. The transfer of
securities from this account shall be permitted only to the respective beneficial owner
who haspaid in full against these securities, under supervision of NSE; and

V) The Depositories and Stock Exchanges shall initiate appropriate disciplinary regulatory
Lt Ft e %o fWofcoe— —ST ‘—<.. %1% TV ece—ef T Zcfe—o
per their respective bye laws, rules and regulations.

Further, NSE via order/circular dated 24 December, 2019 has suspended KSBL from its
membership due to the alleged non compliance of the regulatory provisions of the Exchange.

Tfe™ScZta —*' "1™t ndergtoolaim Hrtthe securities, SEBI used a peanptive move
and directed the depositories to transfer the securities under supervision of SEBI and NSE from
77> —='..e T"'ece%o <oc—Ftie tTief-— f.... ‘e —* St tief— f.. .. o

the legitimate owners and who have paid in full. This heroic move of SEBI has given relief to
approximately 87% of the investors whose securities were unlawfully pledged by Karvy.

Legal Battle

Appeal filed by KSBL before the Securities Appellate Tribunal (SAT), MUMBAI against
SEBI and NSE

KSBL being aggrieved by the eparte ad-interim order given by SEBI has filed an appeal before
SAT asking for clarification from Whole Time Member (WTM) of SEBI regarding direction issiie
by SEBI in its point no (ii) of he exparte order dated 22'd November, 2019, which restrains the
depositories to act upon any instruction given by KSBL in pursuance of power of attorney given
to it by its clients. According to KSBL, they are facing difficulties in settling of the tradestheir
clients with the clearing house. Considering the aforesaf@cts, the necessary clarifications were
sought from the SEBI.

In an another appeal filed by KSBL against NSE seekiogguashthe impugned order/circular
dated 20 December, 2019 related to suspension of its membershipom NSE due to the alleged
non-compliance of the regulatory provisions of the Exchange with effect from"® December,
2019.

After hearing both the sides in case of first appeal against SEBI, SAT ohZcember, 2019 has
given direction to the WTM to consider the request of the KSBL and provide clarification on
direction no. (ii) of the exparte SEBI order dated 224 November, 2019.
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For the second appeal against NSE, after hearing the both sidé® tribunal on 39 December,
2019 said that KSBL would be at liberty to file an appeal under the NSE Rules. In case, if such g
appeal is filed, appellant (KSBL) shall be heard as expeditiously as possible.

However in February, 2020 K8L has withdrawn both these appeals from the SAT against
NSEand SEBI

Appeal filed by Lenders of KSBL (HDFC Bank, ICICI Bank, Bajaj Finance, Indusind Bank)
before the Securities Appellate Tribunal (SAT) against SEBI, Karvy Stock Broking Limited,
NSE and NSDL.

Aggrieved by the SEBI order dated 22 November, 2019 the lendersof KSBL i.e. HDFC Bank,
ICICI Bank, Bajaj Finance Limited, Indusind Bank filed different appeals before the Securities
Appellate Tribunal (SAT). The lenders sought to quash the above mentioned-parte SEBI
order, which prevented them from accessing the pldged securities. They also wanted SAT to
set aside the ie o't {fransferring of these securities to client acounts. They asserted
that they have bonafide rights on those securities and it was common industry practice to lend
fUfceo— "Z1T%otT oSf 1o fet —SE"f ™fe o "ffoete —' o —o'f -
those shares.
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After hearing all the parties, tte Securities Appellate Tribunal (SAT) on'8 December, 2019 and
4t December, 2019 without going into the merit of the case directed SEBI to consider the
representation(s) of the lenders of KSBL and, after giving an fair opportunity of being heard,
pass anorder as per law.

Appeal filed by Axis Bank Limited before the Securities Appellate Tribunal (SAT), against
SEBI, National Stock Exchange of India Limited, Central Depository Services (India)
Limited, National Securities Depository Limited and Karvy Stock Broking Limited.

Meanwhile Axis Bank Limited received communication from National Securities Depository
Limited (NSDL) on 234 November, 2019 which states that NSDL has put the DP account number
19502787 of Karvy in abeyance and hence the Axis Bank is prevented from aieg the
securities pledged with it by Karvy Stock Broking Limited (KSBL).Aggrieved by the aforesaid
communication, the Bank has challenged this order in SAT, stating that it was illegal and without
jurisdiction.

Axis Bank contended that its position viza-viz. other lenders who appealed before this Tribunal

earlier is different in the sense while the other lenders/ appellants were directly impacted by

direction no. (iv) of the SEBI exparte order dated 220d  *~fe 74 trs{a <—is <ZZ3% fZ 85—
that order by NSDL that has impacted ifThis is because vide direction no. (iv) only a particular

account ofno. 11458979, named KARVY STOCK BROKING LTDqBSE}L was frozen; there is

no such direction relating to freezing or restricting in any manner the DRiccount number

19502787 relevant to the lender.

The Axis Bank has claimed that an aggregate amount of about Rs. 81 crores and further interest
f—...a f'"t t—1 "7t ™SS ™fe %< fo —* «— <o —SF "o 7 TEVENED
time to time. It was contended that under the provisions of the Depositories Act, 1996 the

pledgee has rights over the securities pledged and such rights could not be arbitrarily kept in
abeyance or extinguished without following the due process.

Hence, Axis Bank sough — St “— feSce% feT et——<e% feoctt *° fe o7 —°
securities in abeyance. It also demanded quashing of directions given by SEBI order date22
November, 2019 particularly those which were preventing it from exercising its right over
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pledged securities. Further it requested SAT to issue a restraining order against NSDL, SEBI, and
CDSL from taking any action against the bank, if it exercises its rights over pledged securities.

After hearing all the parties the Securities Appellate Tribunabn 17 December,2019(later
modified its order on 20t December, 2019) directed SEBI to pass an order by 3anuary, 2020
on Axis Bank's plea and pass appropriate directions. Meanwhile the status quo shall be
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maintained in respect of the securities in A.. ... ‘—e— '8 s{wrtyzy eofeft 0 f"7> —'..o
Limited- Client Account 0a

Securities and Exchange Board of India in respect of representation made pursuant to

Ln.'.:tn .~ ‘.-I-”Z:l: é ”) é(. f.‘ (.(—¢T

In view of the aforesaid order passed by the ‘«i, 7 t a Tt ET fe T ——ec—> T

heard to the Axis Bank Limited along with other concerned entities like National Stock Exchange
of India Limited (NSE), Karvy Stock Broking Ltd. (KSBUYational Securities Depository Limited
(NSDL) and Cetral Depositories Services Limited (CDSL).

As per the data provided by NSE, securities pledged by KSBL in favour of Axis Bank belonged to
its fully paid as well as partly or unpaid clients. The value of securities belonging to fully paid
client is Rs 17174 crore and the value of securities of other than fully paid clients is Rs 13.69
crore.

The Axis Bank contended that the pledge created by KSBL on the securities was in accordance
with the provisions of SEBI circular dated 26 September, 2016 and was a valid pledge. It has
further been argued that such a validly created pledge has not been rendered invalid by SEBI
circular dated 20" June, 2019 which merely casts obligation on the stock brokers to unpledge
all the securities béonging to their client and does not declare pledges so created as invalid.

Further, Axis Bank contended that prior to the enforcement of SEBI circular dated 2Qune,
2019, in terms of SEBI circular dated 26 September, 2016, with regard to pledging oecurities

ZEZ e%oco%o —* TfU—Z> "f<t —e'fct L ZcFe—ed o—' e Vief” ™fe te_(_;
securities only to the extent of indebtedness of the client and the stock broker could pledge
ef ... —"<—cfe T <ot f —Ft . ZcFe—e ™MeF-«SD 06tE5Fk..ZcFf—aS ‘2 "-St

urged that the PoA given by the client was sufficient authorization to create such a pledge.

Accordingly, SEBI after assessing all the facts and circumstances held that regarding pledging of
securities of fully paid clients, a stock broker has no authority to pledge the securities of its fully

paid clients. If a stock broker pledges securities of its fully paid clients, it amounts to
ccofTUT N f—cte T Zcte—ei of . —"c—cfe 5> —ST «_‘elomg,to felly’gaid " fe <" o
clients are pledged by the stock broker, such pledge does not pass any title to the pledgee, as the

stock broker in such case himself/itself does not possess any title/right over such securities.

Thus, pledge of securities, belorigg to fully paid client, is not treated as valid pledge in law.

Further, SEBI disagreed with such interpretation given to the scope of PoA. The SEBI circular
dated 234 April, 2010, makes it clear that the PoA given by the client to the broker can be used

for_g:t i_”il.i (A ,ZiT%O(.%O e '\f~¢_77 (A _éi ._:“.. ,,’”‘i"é. (‘)t.z)(’) ~ew
margin requirements. The authorization claimed under said PoA by the Axis Bank is not the

038" Z<...<— f—=S'""cof—-<e0 '~ =St ..Zcte—4algf datdu 26" Sehtentber- o1 1"
2016.
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The bank in its representation to SEBI also prayed that in respect of partly or unpaid clients,
KSBL be directed to issue five dayisnotice to the clients or the bank be allowed to issue five
daysinotice to clients to enable the clients redeem the pledged shares by making payment of the
corresponding outstanding indebtedness, failing which the lender be permitted to invoke the
pledge on shares.

"TELT...—Ff1T Sceo feeie 71 f athebghkis dble-tp showPrpef af"authorisation
in respect of securities having value of R43.69 crore belong to unpaid clients, such securities
can be released to it after following the procedure under supervision of NSE.
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Later, SEBI also rejected thealief sought by the other four lenders i.e. (Bajaj Finance Limited,
HDFC Bank Limited, ICICI Bank Limited, Indusind Bank Limited) urging it as not tenable.

"7 "EEf .o 0 =St Zce feeie TZEf & <~ Sfe "<Z[$hBIf -
order dated 14" January, 2020. The SAT granted interim relief [axis Bankby directing status
quo to be maintained on theSEBIprder till further hearing on the matter.

Move by Ministry of Corporate Affairs

Meanwhile viewing such developments in this case, Ministry of Corporate Affairs in the month
of January, 2020, ordered a probe into the affairs of the KSBL undgection 206 of the Companies
Act, 2013 Power to Call for Information, Inspect Books and Couotlinquiries. MCA directed
Registrar of Companies (RoC), Hyderabad to conduct such inquiCA has also asked RoC to
examine if KSBL, its promoters and officials have violated the provisions of the Companies Act,
2013 and committed nonrcompoundable offenes which are punishable by imprisonment. RoC
had to look into the instances of misrepresentation of facts or misstatements in filing of balance
sheets and other necessary documents. It has also been asked to look into the relationship
between various Karvygroups and related party transactionsMCA also probed regarding any
misuse or diversion of funds and in what manner the money that KSBL borrowed from banks
and financial institutions was utilised.

Based on the Registrar of Companies (RoC) inquiry repatibmitted in February, 2020, pointing
towards a potential fraud. The Central Government in exercise of powers conferred under
Section 212(1) (a) & (C) of the Companies Act, 2013 has formed an opinion that the affairs of the
KSBL need to be investigated texamine the serious nature of fraud committed as large public
interest is involved.

The knot has further tightened around Karvy Stock Broking Ltd with the Ministry of Corporate
Affairs (MCA) ordering a Serious Fraud Investigation Office (SFIO) probe intbet alleged
financial irregularities of the company. MCA directed the SFIO officials to investigate into the
affairs of Karvy and its group companies.

KSBL sought interim relief from High Court, Telangana, so as to prevent MCA officials from

takingany T...  £7...<"% o—F’¢ co . Z—Tco% <o " Foe—<%of—<'e —ett” F..—<o tst
— "—7"-St” "% —3Ft —Sf— —SF ‘ie <oThe—<%of—c'e —ett” t..—c'e trx

were ongoing and not final. Besides, the final decision of SEBI is also pewd Karvy, in its

affidavit, contended that the Ministry of Corporate Affairs has taken the decision without

following due process of lawproper enquiry and giving an opportunity to be heard passed the

order in violation of principles of natural justice.
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But Telangana High Court in the month of March, 2020 dismissed its petition, urging that the
Central government has already taken a decision on the issue and granted liberty to the
company to file another petition challenging the order.

On 25" February, 2020, SEBI to further tightened the norm of capital market has issued a
circular related to Margin obligations to be given by way of Pledge/ Rpledge in the Depository
System in order to devise a framework that mitigates the risk of misappropriation omisuse of

L Zcte—ie of . —"cocte [fUF<Zf 2t ™= _8% "ftce%o fe, t"e
Depository Participants (DP) so that to prevent incidents such as Karvy Broking Services, which
Sft fZZ1%FttZ> eco—ett . ZcFo—oi of...—"c—<Fed

Aforementioned SEBIircular states that with effect from 02t June, 2020, TM / CM shall, inter
fZ<fa f.... T — CZZf-1"fZ "7'e L ZcFe—e <o —SE TTe 7 ef L —Tc—<t
created in the Depository system in accordance with Section 12 of the Depositories Act, 1996
read with Regulation 79 of the SBI (Depositories and Participants) Regulations, 2018 and the
relevant Bye Laws of the Depositories. Any procedure followed other than as specified under
the aforesaid provisions of law for creating pledge of the dematerialised securities is prohibited.
It is clarified that an offmarket transfer of securities leads to change in ownership and shall not
be treated as pledgeTransfer of securities to the demat account of the TM / CM for margin
purposes (i.e. title transfer collateral arrangements) shall be mhibited. In case, a client has
given a power of attorney in favour of a TM / CM, such holding of power of attorney shall not be
considered as equivalent to the collection of margin by the TM / CM in respect of securities held
in the demat account of theclient.

Sftv V-SfZZ JEF TE =T BAVARY: fVZZV;péu—u%o Ti-f— f.. .. ‘—
‘ZZf-%"fZi ,> —ef ura trtréa St *SfZZ ¥ "1 —<"Ft = ="fee"
ce e— .S f.. .. ‘—e—e —' —S1t "1t ounts’ Theredfter,» M7 GM are-prghibited

from holding any client securities in any beneficial owner accounts of TM/CM, other than
specifically tagged accounts as indicated above, and in pool account(s), unpaid securities
account, as provided in SEBI Cir¢ar CIR/HO/MIRSD/DOP/CIR/P/2019/75 dated 20t June,
2019.

Although, this move against Karvy is a part of a lorgrawn effort of SEBI to tighten the scrutiny

TR e d el ece—eod 7 Zcte— oot feunalthorizes HadesSet thisKarvy

scam rdsed many gquestions and concerns. It is apparent that it is not the end but a mere

beginning. Since suclan eventis possible, it must be happening at a smaller scale elsewhere too.
Fr—fceZ>a "' fef  t —fZ T c<tte.ftd «— ™' 71 [l SF-STZted%
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stringent regime and take effective steps to prevent such scams in future.
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