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 Companies under IBC and GST Compliance* 

The Insolvency and Bankruptcy Code, 2016(IBC) is one of the biggest economic reforms which 
provides a uniform and comprehensive insolvency legislation covering Corporates, partnerships 
and individuals (other than financial firms). The Code gives both the creditors and debtors the 
power to initiate proceeding. It has helped India achieve a historic jump in the ease of doing business 
rankings by consolidating the law and providing for resolution of insolvencies in a time-bound 
manner. 

Goods and Services Tax (GST) is a destination based tax on consumption of goods and services. It 
came into effect from July 1, 2017. It has integrated India into a single common market by breaking 
barriers to inter-state trade and commerce. GST Authorities have always tried to ease the 
compliance part for promoting ease of doing business.  

As per the Insolvency and Bankruptcy Code, 2016 (IBC), as soon as a Company/LLP fails to make 
a payment above Rupees One Lakh, the financial/operating creditors can initiate the Corporate 
Insolvency Resolution Process (CIRP). The limit has been recently raised to Rupees One Crore, 
due to the COVID-19 pandemic. 

The 39thGST council meeting held on 14thMarch, 2020 addressed various issues relating to 
extension of time for annual returns, changes in GST rates and other measures. One of the important 
decisions presented in the meeting was relating to the rules pertaining to entities undergoing CIRP 
under the Insolvency and Bankruptcy Code, 2016 (IBC).  

In CIRP the financial creditors assess the viability of debtor’s business and the options for its revival 
and rehabilitation. If the CIRP fails or the financial creditors decide that the business of the debtor 
cannot be carried on in a profitable manner and it should be wound up, the debtor’s business 
undergoes the liquidation process. 

JUDGEMENT  

In the case of R. Ravichandran, RP vs. The Asst. Commissioner (ST) Kilpauk Assessment Circle & 
12 Ors, the National Company Law Tribunal (NCLT), Chennai Bench held that a corporate debtor 
can access its GST Portal Account for filing GST Returns generated after the commencement of the 
corporate insolvency resolution process (CIRP) period before clearing the pre-CIRP dues. The NCLT 
observed that blocking the access to the GST Portal will result in barring the corporate debtor to 
generate bills related to GST. The NCLT also stated that if the corporate debtor is allowed to run on 
going concern basis then it should be allowed to pay taxes as well. The NCLT also held that the Tax 
Authorities fall within the ambit of operational creditors and they can recover the GST dues, for the 
period prior to the CIRP, by making a claim to the resolution professional against the corporate 
debtor as per the provisions of IBC. 

  

*  Sarika Verma, Assistant Director and Pankhuri Agrawal, Consultant, The ICSI.  

Views expressed in the Article are the sole expression of the Author(s) and may not express the views of the 
Institute. 
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NOTIFICATION FOR NEW PROCEDURE 

Central Government vide Notification No. 11/20 Central Tax dated 21st March 2020 has 
prescribed special procedure in respect of GST formalities to be complied by Companies which are 
in the process of Insolvency Resolution. 

The Notification is applicable to Corporate Debtors who are undergoing CIRP. 

PROCEDURE FOR GST COMPLIANCE OF COMPANIES UNDER IBC 

i) REGISTRATION 

Company/LLP shall, with effect from the date of appointment of IRP/RP be treated as a 
distinct person of corporate debtors, and shall be liable to take a new registration in each 
states or union territories where the corporate debtor was registered earlier, within 30 
days from the date of appointment of IRP/RP. 

Provided that in cases where the IRP/RP has been appointed prior to the date of this 
notification, he shall take registration within thirty days from the commencement of this 
notification, with effect from date of his appointment as IRP/RP. 

ii) RETURNS 

Company/LLP shall, after obtaining registration file the first return under section 40 of 
CGST Act, 2017 from the date on which he becomes liable to registration till the date on 
which registration has been granted. 

Section 40 of Central Goods and Services Tax Act, 2017 “Every registered person who has 
made outward supplies in the period between the date on which he became liable to 
registration till the date on which registration has been granted shall declare the same in 
the first return furnished by him after grant of registration”. 

iii) INPUT TAX CREDIT 

Such company/LLP shall, in his first return, be eligible to avail input tax credit on invoices 
covering the supplies of goods or services or both, received since his appointment as 
IRP/RP but bearing the GSTIN of the such company/LLP prior to CIRP period, subject to 
the conditions of Chapter V of the CGST Act, 2017 and the rules made thereunder, except 
the provisions of sub-section (4) of section 16 of the CGST Act, 2017 and sub rule (4) of rule 
36 of the CGST Rules, 2017. 

Registered persons who are receiving supplies from the said class of persons shall, for the 
period from the date of appointment of IRP / RP till the date of registration as required 
in notification no.11/2020 or thirty days from the date of notification no. 11/2020, 
whichever is earlier, be eligible to avail input tax credit on invoices issued using the GSTIN 
of the such company/LLP prior to CIRP period, subject to the conditions of Chapter V of the 
CGST Act and the rules made thereunder, except the provisions of sub-rule (4) of rule 36 of 
the CGST rules. 

Section 16(4) of CGST Act, 2017  “A registered person shall not be entitled to take input tax 
credit in respect of any invoice or debit note for supply of goods or services or both after the 
due date of furnishing of the return under section 39 for the month of September following 
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the end of financial year to which such invoice or debit note pertains or furnishing of the 
relevant annual return, whichever is earlier”. 

Rule 36(4) of CGST Rules, 2017 “It stipulates a cap of 10% provisional ITC. Even a registered 
person receiving goods from such companies can claim ITC on invoices bearing the earlier 
GSTIN in compliance with the conditions specified under Chapter the GST Act”. 

iv) REFUND 

Any amount deposited in the cash ledger by the IRP/RP shall be available for refund to the 
erstwhile registration. 

INSOLVENCY PROFESSIONAL  

An Insolvency Professional (IP) plays a very important role under the Insolvency and Bankruptcy 
Code, 2016. He is a significant actor in the corporate insolvency resolution process. He acts as an 
“Interim Resolution Professional (IRP)” and “Resolution Professional (RP)” in the Corporate 
Insolvency Resolution Process (specified in Part II of the Code which deals with corporate persons) 
as well as a “resolution professional” under Part III of the (which deals with Insolvency Resolution 
and Bankruptcy for Individuals and Partnership Firms) for conducting the fresh start process or 
insolvency resolution process. As an interim resolution professional, he performs various functions 
such as the collection of claims, the collection of information about the corporate debtor, the 
constitution of the committee of creditors and the interim management of the company’s affairs and 
monitoring of the company’s assets till a resolution professional is appointed. 

An insolvency professional also acts as a liquidator in accordance with the provisions of Part II as 
well as a “bankruptcy trustee” for the estate of the bankrupt under section 125 in Part III of the 
Code. 

CONCLUSION 

As per IBC, once an entity defaults certain threshold amount, Corporate Insolvency Resolution 
Process(CIRP) gets triggered and the management of such entity (Corporate Debtor) and its assets 
vest with an interim resolution professional (IRP) or resolution professional (RP). It continues to 
run the business and operations of the said entity as a going concern till the insolvency proceeding 
is over and an order is passed by the National Company Law Tribunal (NCLT). Previously, RP/IRP 
were not able to file return because the registered person has defaulted in filing returns. But after 
introduction of special procedure under GST for Companies under IBC they can do so. 

Also removing capping of 10% while claiming ITC in first returns is a welcome move. But no 
consequences have been specified if the required person fails to take registration. 

Introduction of Special procedure for Companies undergoing CIRP is a noble step taken by 
government to maintain the continuity of compliances by Corporate Debtor undergoing CIRP. 

The onus to file first return is put on the IRP/RP, so that correct and appropriate information is 
presented. 
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The Recent Notification issued will help India to improve its ranking further in Ease of doing 
Business. 
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