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Lesson 1 ¢ Corporate Laws Including Company Law

26/03/2021 TATA Consultancy Services Ltd | Supreme Court of India
(Appellant) Civil Appeal No.440 - 441 0f 2020
VS. with connected appeals
CYRUS Investments Pvt Ltd
(Respondent)

Companies Act, 2013- section 242- oppression and mismanagement- removal of chairman- minority
group alleges acts of oppression and mismanagement- NCLT dismissed the petition- NCLAT allowed the
appeal of the minority group- Whether correct- Held, No.

Brief facts:

This is the final match between Tata sons and SP group in the fight in which CPM was removed from the
Chairman post. NCLT upheld the action taken by Tata sons while, NCLAT on appeal, turned down the decision
of the NCLT. Both the groups i.e., Tata and Tata trust companies on one hand and SP Group on the other hand
challenged the decision of NCLAT. In total there were 15 Civil Appeals, 14 of which are on Tata’s side, assailing
the Order of NCLAT in entirety. The remaining appeal is filed by the opposite SP group, seeking more reliefs
than what had been granted by the Tribunal.

Decision: Tata Sons appeals are allowed. SP group appeals are dismissed.

Reason:

The first question of; aw arising for consideration is whether the formation of opinion by the Appellate Tribunal
that the company’s affairs have been or are being conducted in a manner prejudicial and oppressive to some
members and that the facts otherwise justify the winding up of the company on just and equitable ground, is in
tune with the well settled principles and parameters, especially in the light of the fact that the findings of NCLT
on facts were not individually and specifically overturned by the Appellate Tribunal ?

Ans: But all these arguments lose sight of the nature of the company that Tata Sons is. As we have indicated
elsewhere, Tata Sons is a principal investment holding Company, of which the majority shareholding is with
philanthropic Trusts. The majority shareholders are not individuals or corporate entities having deep pockets
into which the dividends find their way if the Company does well and declares dividends. The dividends that the
Trusts get are to find their way eventually to the fulfilment of charitable purposes.

Therefore, NCLAT should have raised the most fundamental question whether it would be equitable to wind
up the Company and thereby starve to death those charitable Trusts, especially on the basis of uncharitable
allegations of oppressive and prejudicial conduct. Therefore, the finding of NCLAT that the facts otherwise
justify the winding up of the Company under the just and equitable clause, is completely flawed.

The second question of law arising for consideration is as to whether the reliefs granted, and directions issued
by NCLAT including the reinstatement of CPM into the Board of Tata Sons and other Tata Companies are in
consonance with (i) the pleadings made, (ii) the reliefs sought and (iii) the powers available under Sub-Section
(2) of Section 242.

Ans: As we have seen already, the original motive of the complainant companies, was to restrain Tata Sons from
removing CPM as Director. Subsequently, there was a climb down and the complainant companies sought what
they termed as “reinstatement” of a representative of the complainant companies. Thereafter, it was modulated
into a cry for proportionate representation on the Board.

In other words, the purpose of an order both under the English Law and under the Indian Law, irrespective
of whether the regime is one of “oppressive conduct” or “unfairly prejudicial conduct” or a mere “prejudicial
conduct”, is to bring to an end the matters complained of by providing a solution. The object cannot be to
provide a remedy worse than the disease. The object should be to put an end to the matters complained of
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and not to put an end to the company itself, forsaking the interests of other stakeholders. It is relevant to point
out that once upon a time, the provisions for relief against oppression and mismanagement were construed as
weapons in the armoury of the shareholders, which when brandished in terrorem, were more potent than when
actually used to strike with. While such a position is certainly not desirable, they cannot today be taken to the
other extreme where the tail can wag the dog.

The Tribunal should always keep in mind the purpose for which remedies are made available under these
provisions, before granting relief or issuing directions. It is on the touchstone of the objective behind these
provisions that the correctness of the four reliefs granted by the Tribunal should be tested. If so done, it will
be clear that NCLAT could not have granted the reliefs of (i) reinstatement of CPM (ii) restriction on the right
to invoke Article 75 (iii) restraining RNT and the Nominee Directors from taking decisions in advance and (iv)
setting aside the conversion of Tata Sons into a private company.

The third question of law to be considered is as to whether NCLAT could have, in law, muted the power of the
company under Article 75 of the Articles of Association, to demand any member to transfer his shares, by
injuncting the company from exercising the rights under the Article, even while refusing to set aside the Article.

Ans: It was contended that Article 75 was repugnant to Sections 235 and 236 of the Companies Act, 2013. We do
not know how these provisions would apply. Section 235 deals with a scheme or contract involving transfer of
shares in a Company called the transferor company, to another called the transferee company. Similarly, Section
236 deals with a case where an acquirer acquired or a person acting in concert with such acquirer becomes the
registered holder of 90% of the equity share capital of the Company, by virtue of amalgamation, share exchange,
conversion of securities etc. These provisions have no relevance to the case on hand.

Even the contention revolving around Section 58(2) is wholly unsustainable, as Section 58(2) deals with
securities or other interests of any member of a Public Company. Therefore, the order of NCLAT tinkering with
the power available under Article 75 of the Articles of Association is wholly unsustainable. It is needless to
point out that if the relief granted by NCLAT itself is contrary to law, the prayer of the S.P. Group in their Appeal
C.A. No.1802 of 2020 asking for more, is nothing but a request for aggravating the illegality.

The fourth question of law to be considered is whether the characterisation by the Tribunal, of the affirmative
voting rights available under Article 121 to the Directors nominated by the Trusts in terms of Article 104B,
as oppressive and prejudicial, is justified especially after the challenge to these Articles have been given up
expressly and whether the Tribunal could have granted a direction to RNT and the Nominee directors virtually
nullifying the effect of these Articles.

Ans: Affirmative voting rights for the nominees of institutions which hold majority of shares in companies have
always been accepted as a global norm. As a matter of fact, the affirmative voting rights conferred by Article
121 of the Articles of Association, confers only a limited right upon the Directors appointed by the Trusts
under Article 104B. Article 121 speaks only about the manner in which matters before any meeting of the Board
shall be decided. If it is a General Meeting of Tata Sons, the representatives of the two Trusts will actually have
a greater say as the Trusts have 66% of shares in Tata Sons. Therefore, if we apply Section 152(2) strictly, the
Trusts which own 66% of the paid-up capital of Tata Sons will be entitled to pack the Board with their own
men as Directors. But under Article 104B, only a minimum guarantee is provided to the two Trusts, by ensuring
that the Trusts will have at least 1/3 rd of the Directors, as nominated by them so long as they hold 40% in the
aggregate of the paid-up share capital.

Under Section 10(1) of the Companies Act, 2013, the Articles of Association bind the company and the members
thereof to the same extent as if they respectively had been signed by the company and by each member. However,
this is subject to the provisions of the Act. Article 94 of the Articles of Association of Tata Sons is in tune
with Section 47(1)(b), as it says that upon a poll, the voting rights of every member, whether present in person
or by proxy shall be in proportion to his share of the paid-up capital of the company. Therefore, a shareholder
or a group of shareholders who constitute majority, can always seek to be in the driving seat by reserving
affirmative voting rights. So long as these special rights are incorporated in the Articles of Association and so
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long as they are not in contravention of any of the provisions of the Act, the same cannot be attacked on these
grounds.

Coming to the argument revolving around the duty of a Director, it is necessary that we balance the duty of a
Director, under Section 166(2) to act in the best interests of the company, its employees, the shareholders,
the community and the protection of environment, with the duties of a Director nominated by an Institution
including a public charitable trust. They have fiduciary duty towards 2 companies, one of which is the
shareholder who nominated them and the other, is the company to whose Board they are nominated. If this
is understood, there will be no confusion about the validity of the affirmative voting rights. What is ordained
under Section 166(2) is a combination of private interest and public interest. But what is required of a Director
nominated by a charitable Trust is pure, unadulterated public interest. Therefore, there is nothing abhorring
about the validity of the affirmative voting rights.

The claim for proportionate representation can also be looked at from another angle. RNT who was holding the
mantle as the Chairman of Tata Sons for a period of 21 years from 1991 to 2012, actually conceded a more than
proportionate share to the S.P. Group by nominating CPM as his successor. Accordingly, CPM was also crowned
as Executive Deputy Chairman on 16.3.2012 and as Chairman later. CPM continued as Executive Chairman till
he set his own house on fire in 2016. If the company’s affairs have been or are being conducted in a manner
oppressive or prejudicial to the interests of the S.P. group, we wonder how a representative of the S.P. Group
holding a little over 18% of the share capital could have moved up to the topmost position within a period of six
years of his induction. Therefore, we are of the considered view that the claim for proportionate representation
on the Board is neither statutorily or contractually sustainable nor factually justified. 19.49 Placing reliance
upon section 163 of the Companies Act, 2013, it was contended that proportionate representation is statutorily
recognised. But this argument is completely misconceived. Section 163 of the 2013 Act corresponds to section
265 of the 1956 Act. It enables a company to provide in their Articles of Association, for the appointment of
not less than two thirds of the total number of Directors in accordance with the principle of proportionate
representation by means of a single transferable vote. First of all, proportionate representation by means of a
single transferable vote, is not the same as representation on the Board for a group of minority shareholders, in
proportion to the percentage of shareholding they have. It is a system where the voters exercise their franchise
by ranking several candidates of their choice, with first preference, second preference etc. Moreover, it is only
an enabling provision, and it is up to the company to make a provision for the same in their Articles, if they so
choose. There is no statutory compulsion to incorporate such a provision.

Therefore, the fourth question of law is also to be answered in favour of the Tata group and the claim in the
cross appeal relating to affirmative voting rights and proportionate representation are liable to be rejected.

The 5th question of law formulated for consideration is as to whether the reconversion of Tata Sons from a
public company into a private company, required the necessary approval under section 14 of the Companies
Act, 2013 or at least an action under section 43A(4) of the Companies Act, 1956 during the period from 2000
(when Act 53 of 2000 came into force) to 2013 (when the 2013 Act was enacted) as held by NCLAT ?

Ans: Interestingly, it is not disputed by anyone that today Tata Sons satisfy the parameters of section 2(68) of
the 2013 Act. The dispute raised by the S.P. Group and accepted by NCLAT is only with regard to the procedure
followed for reconversion. NCLAT was of the opinion that Tata Sons ought to have followed the procedure
prescribed in Section 14(1)(b) read with Subsections (2) and (3) of Section 14 of the Companies Act, 2013
for getting an amended certificate of incorporation. NCLAT was surprised (quite surprisingly) that Tata Sons
remained silent for more than 13 years from 2000 to 2013 without taking steps for reconversion in terms
of Section 43A(4) of the 1956 Act. While on the one hand, NCLAT took note of the “lethargy” on the part of Tata
Sons in taking action for reconversion, NCLAT, on the other hand also took adverse notice of the speed with
which they swung into action after the dismissal of the complaint by NCLT.

But what NCLAT failed to see was that Tata sons did not become a public company by choice but became one
by operation of law. Therefore, we do not know how such a company should also be asked to follow the rigors
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of Section 14(1)(b) of the 2013 Act. As a matter of fact, Section 14(1) does not ipso facto deal with the issue of
conversion of private company into a public company or vice versa. Primarily, Section 14(1) deals with the issue
of alteration of Articles of Association of the company. Incidentally, Section 14(1) also deals with the alteration
of Articles “having the effect of such conversion”.

By virtue of the proviso to subsection(1A) of Section 43A of the 1956 Act, Tata Sons continued to have articles
that covered the matters specified in subclauses (a), (b) and (c) of Clause(iii) of Subsection(1) of Section
3 of the 1956 Act. Though it did not have the additional stipulation introduced by Act 53 of 2000, namely
the stipulation relating to acceptance of deposits from public, this additional requirement disappeared in the
2013 Act. Therefore, Tata Sons wanted a mere amendment of the Certificate of Incorporation, which is not
something that is covered by Section 14 of the 2013 Act. NCLAT mixed up the attempt of Tata Sons to have
the Certificate of Incorporation amended, with an attempt to have the Articles of Association amended. Since
Tata Sons satisfied the criteria prescribed in Section 2(68) of the 2013 Act, they applied to the Registrar of
companies for amendment of the certificate. The certificate is a mere recognition of the status of the company,
and it does not by itself create one.

The only provision that survived after 13.12.2000 was Sub-section (2A) of Section 43A. It survived till 30012019
until the whole of the 1956 Act was repealed. There are two aspects to Sub section (2A). The first is that the
very concept of “deemed to be public company” was washed out under Act 53 of 2000. The second aspect is
the prescription of certain formalities to remove the remnants of the past. What was omitted to be done by
Tata Sons from 2000 to 2013 was only the second aspect of Subsection (2A), for which Section 465 of the 2013
Act did not stand as an impediment. Section 43A(2A) continued to be in force till 3001 2019 and hence the
procedure adopted by Tata Sons and the RoC in July/August 2018 when section 43A(2A) was still available, was
perfectly in order.

Therefore, question of law No. 5 is accordingly answered in favour of Tata Sons and as a consequence, all the
observations made against the appellants and the Registrar of companies in Paragraphs 181, 186 and 187 (iv)
of the impugned judgment are set aside.

Thus, in fine, all the questions of law are liable to be answered in favour of the appellants Tata group and the
appeals filed by the Tata Group are liable to be allowed and the appeal filed by S.P. Group is liable to be dismissed.

15/03/2021 | Arun Kumar Jagatramka (Appellant) Supreme Court of India

VS.

Jindal Steel And Power Ltd and Anr (Respondent)

Section 230 of the Companies Act,2013 read with section 29A of the Insolvency and Bankruptcy Code,
2016- CIRP - person ineligible to submit a resolution plan- can he submit a scheme of compromise and
arrangement- Held, No. Law explained.

Brief facts:

By its judgment dated 24 October 2019, the National Company Law Appellate Tribunal held that a person who
is ineligible under Section 29A of the Insolvency and Bankruptcy Code, 2016 to submit a resolution plan, is also
barred from proposing a scheme of compromise and arrangement under Section 230 of the Companies Act,
2013. The judgment was rendered in an appeal filed by Jindal Steel and Power Limited, an unsecured creditor
of the corporate debtor, Gujarat NRE Coke Limited. The appeal was preferred against an order passed by the
National Company Law Tribunal8 in an application9 under Sections 230 to 232 of the Act of 2013, preferred
by Mr Arun Kumar Jagatramka, who is a promoter of GNCL. The NCLT had allowed the application and issued
directions for convening a meeting of the shareholders and creditors. In its decision dated 24 October 2019,
the NCLAT reversed this decision and allowed the appeal by JSPL. The decision of the NCLAT dated 24 October
2019 is challenged in the appeal before this Court.

Decision: Appeal dismissed.
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Reason:

Having narrated the submissions advanced by both sides, we now turn to the legal position and the interplay
between the proposal of a scheme of compromise and arrangement under Section 230 of the Act of 2013 and
liquidation proceedings initiated under Chapter III of the IBC.

Section 29A of the IBC was introduced with effect from 23 November 2017 by Act 8 of 2018. The birth of the
provision is an event attributable to the experience which was gained from the actual working of the provisions
of the statute since it was published in the Gazette of India on 28 May 2016. The provisions of the IBC were
progressively brought into force thereafter.

The purpose of the ineligibility under Section 29A is to achieve a sustainable revival and to ensure that a person
who is the cause of the problem either by a design or a default cannot be a part of the process of solution. Section
294, it must be noted, encompasses not only conduct in relation to the corporate debtor but in relation to other
companies as well. This is evident from clause (c) (“an account of a corporate debtor under the management or
control of such person or of whom such person is a promoter, classified as a nonperforming asset”), and clauses
(e), (f), (g), (h) and (i) which have widened the net beyond the conduct in relation to the corporate debtor.

The prohibition which has been enacted under Section 29A has extended, as noted above, to Chapter III while
being incorporated in the proviso to Section 35(1)(f). Under the Liquidation Process Regulations, Chapter VI
deals with the realization of assets.

The statutory scheme underlying the IBC and the legislative history of its linkage with Section 230 of the Act
of 2013, in the context of a company which is in liquidation, has important consequences for the outcome of
the controversy in the present case. The first point is that a liquidation under Chapter III of the IBC follows
upon the entire gamut of proceedings contemplated under that statute. The second point to be noted is that
one of the modes of revival in the course of the liquidation process is envisaged in the enabling provisions
of Section 230 of the Act of 2013, to which recourse can be taken by the liquidator appointed under Section 34
of the IBC. The third point is that the statutorily contemplated activities of the liquidator do not cease while
inviting a scheme of compromise or arrangement under Section 230. The appointment of the liquidator in an
IBC liquidation is provided in Section 34 and their duties are specified in Section 35. In taking recourse to the
provisions of Section 230 of the Act of 2013, the liquidator appointed under the IBC is, above all, to attempt a
revival of the corporate debtor so as to save it from the prospect of a corporate death. The consequence of the
approval of the scheme of revival or compromise, and its sanction thereafter by the Tribunal under Sub-section
(6), is that the scheme attains a binding character upon stakeholders including the liquidator who has been
appointed under the IBC.

In this backdrop, it is difficult to accept the submission that Section 230 of the Act of 2013 is a standalone
provision which has no connect with the provisions of the IBC. Undoubtedly, Section 230 of the Act of 2013 is
wider in its ambit in the sense that it is not confined only to a company in liquidation or to corporate debtor
which is being wound up under Chapter III of the IBC. Obviously, therefore, the rigors of the IBC will not apply to
proceedings under Section 230 of the Act of 2013 where the scheme of compromise or arrangement proposed
is in relation to an entity which is not the subject of a proceeding under the IBC.

But, when, as in the present case, the process of invoking the provisions of Section 230 of the Act of 2013
traces its origin or, as it may be described, the trigger to the liquidation proceedings which have been initiated
under the IBC, it becomes necessary to read both sets of provisions in harmony. A harmonious construction
between the two statutes would ensure that while on the one hand a scheme of compromise or arrangement
under Section 230 is being pursued, this takes place in a manner which is consistent with the underlying
principles of the IBC because the scheme is proposed in respect of an entity which is undergoing liquidation
under Chapter III of the IBC. As such, the company has to be protected from its management and a corporate
death. It would lead to a manifest absurdity if the very persons who are ineligible for submitting a resolution
plan, participating in the sale of assets of the company in liquidation or participating in the sale of the corporate
debtor as a ‘going concern, are somehow permitted to propose a compromise or arrangement under Section
230 of the Act of 2013.
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The IBC has made a provision for ineligibility under Section 29A which operates during the course of the CIRP.

A similar provision is engrafted in Section 35(1)(f) which forms a part of the liquidation provisions contained
in Chapter III as well. In the context of the statutory linkage provided by the provisions of Section 230 of the Act
of 2013 with Chapter III of the IBC, where a scheme is proposed of a company which is in liquidation under the
IBC, it would be far-fetched to hold that the ineligibilities which attach under Section 35(1)(f) read with Section
29A would not apply when Section 230 is sought to be invoked. Such an interpretation would result in defeating
the provisions of the IBC and must be eschewed.

An argument has also been advanced by the appellants and the petitioners that attaching the ineligibilities
under Section 29A and Section 35(1)(f) of the IBC to a scheme of compromise and arrangement under Section
230 of the Act of 2013 would be violative of Article 14 of the Constitution as the appellant would be “deemed
ineligible” to submit a proposal under Section 230 of the Act of 2013. We find no merit in this contention. As
explained above, the stages of submitting a resolution plan, selling assets of a company in liquidation, and selling
the company as a going concern during liquidation, all indicate that the promoter or those in the management
of the company must not be allowed a back-door entry in the company and are hence, ineligible to participate
during these stages. Proposing a scheme of compromise or arrangement under Section 230 of the Act of 2013,
while the company is undergoing liquidation under the provisions of the IBC lies in a similar continuum. Thus,
the prohibitions that apply in the former situations must naturally also attach to the latter to ensure that like
situations are treated equally.

Based on the above analysis, we find that the prohibition placed by the Parliament in Section 29A and Section
35(1)(f) of the IBC must also attach itself to a scheme of compromise or arrangement under Section 230 of the
Act of 2013, when the company is undergoing liquidation under the auspices of the IBC. As such, Regulation
2B of the Liquidation Process Regulations, specifically the proviso to Regulation 2B(1), is also constitutionally
valid. For the above reasons, we have come to the conclusion that there is no merit in the appeals and the writ
petition. The civil appeals and writ petition are accordingly dismissed.

19/04/2021 Brillio Technologies Pvt. Ltd| NCLAT
(Appellant) Company Appeal (AT) No. 293
VS. of 2019

Registrar Of Companies & Anr
(Respondent)

Companies Act, 2013- section 66- reduction of share capital- scheme envisaged reduction of capital by
way of reducing promoter shares- NCLT rejected the petition whether correct- Held, Yes.

Brief facts:

The Board of Directors of the Company resolved to reduce the equity share capital, by reducing 89,52,637 /-equity
shares of Re. 1/-each from non- promoter equity shareholders for a consideration of Rs. 5,61,33,034/- being
89,52,637/- equity shares of Re. 1/- each with premium of Rs. 5.27/- per share paid out of the Securities
Premium Account. The Security Premium Account of Rs. 15,24,81,955/- shall accordingly be reduced to Rs.
10,53,01,558/-. Thereafter, an Extraordinary General Meeting was held on 04.02.2019, wherein by special
resolution duly passed in accordance Section 66 (1) read with Section 114 of the Act, the 100% members
present, voted in favour of the resolution for reduction of share capital of the Company.

NCLT observed that no objections have been received from creditors and consent affidavits on their behalf has
not been produced. Ld. Tribunal held that as per Section 52 (2) of the Act, Security Premium Account may be
used only for the purpose specifically provided under Section 52 (2) of the Act. Selective reduction in equity
share capital to a particular group involving non-promoter shareholders and bringing the company as a wholly
owned subsidiary ofits currentholding company and also return excess of capital to them. This is an arrangement
between the company and shareholders or a class of them and hence, it is not covered under Section 66 of the
Act. However, the case may be covered under Sections 230-232 of the Act. Wherein compromise or arrangement
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between the Company and its creditors or any class of them or between a Company and its members or any
class of them is permissible. Therefore, the Company failed to make out any case under Section 66 of the Act and
thus, the petition is dismissed with the liberty to file appropriate application as per extant provisions of the Act.

Decision: Appeal allowed.

Reason:

The grounds of dismissal of the Petition and issues raised by the Respondents were answered by the Appellate
Tribunal as under: Ground (i): No proper genuine reason has been given for reduction of share capital.

Ans: The non-promoter shareholders requested the company to provide them an opportunity to dispose of
their shareholding in the petitioner company. (Please see Pg. 500 to 509 Vol. 3 of Appeal Paper Book). There is
no law that a Company can reduce its capital only to reduce any kind of accumulated loss. With the aforesaid
it cannot be said that the Appellant Company has not given any genuine reason for reduction of share capital.

Ground (ii): Consent affidavit from creditors has not been obtained.

Ans: Admittedly, after service of notice, no representation has been received from the creditors within three
months. Therefore, as per proviso to Section 66(2) of the Act, it shall be presumed that they have no objection
to the reduction. Thus, we are of the view that the observation of Ld. Tribunal in Para 11 of the impugned order
“It is observed that while objections have not been received from creditors, neither has any consent affidavits
on their behalf been produced, with regard to reduction of share capital.” is erroneous.

Ground (iii): Security Premium Account cannot be utilized for making payment to the non-promoter
shareholders.

Ans: The argument of the Regional Director (NR) is that the “Securities Premium Account” can be applied only
for the specific four purposes mentioned in Section 78(2) of the Act and for no other purpose. In my view, the
interpretation advanced by learned counsel for the Regional Director (NR) is not correct. If the interpretation
as advanced by the Regional Director (NR) is accepted, it would render otiose the provisions contained in sub-
Section (1) of Section 78. The entire Section 78 has to be read as a whole and all the sub Sections of this Section
have to be read and interpreted so as to give a meaningful interpretation.

(After discussing various judgements) In the light of the aforesaid Judgments, we are of the view that the
SPA can be utilized for making payment to non-promoter shareholders. We are unable to convince with the
submissions made by Ld. Counsel for the Respondents that the amount laying the SPA can be applied by the
company, only for the purposes which are specifically provided in sub-Section 2 of Section 52 of the Act and for
no other purpose.

Ground (iv): Selective reduction of shareholders is not permissible.

Ans: It is clear, that majority shareholders have decided to reduce the share capital. Normally, decision of the
majority is to prevail. It is also their right to decide the manner in which the shareholding is to be reduced
and, in the process, they can decide to target a particular group (of course it is to be seen that this is not with
mala fide and unfair motive which aspect is discussed hereinafter). Thus, such a step cannot be treated as
buying back the shares and the provisions of Section 77A of the Act would not be attracted. Similarly, there is
no question of following provisions of Section 391 of the Act, although in the instant case even the procedure
prescribed therein has been substantially followed. Likewise, provisions of Article 300A of the Constitution of
India would not be attracted.

In the light of aforesaid proposition of law, we can safely hold that selective reduction is permissible if the non-
promoter shareholders are being paid fair value of their shares. In the present case, none of the non-promoter
shareholders of the Company have raised objection about the valuation of their shares. It is nobody’s case that
the proposed reduction is unfair or inequitable. It is also made clear that the proposed reduction is for whole
non-promoter shareholders of the company.
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Ground (v): The Petition for reduction of capital under Section 66 of the Act, is not maintainable. However, it
may be filed under Section 230-232 of the Act.

Ans: With the aforesaid citation, we hold that Section 66 of the Companies Act, 2013 makes provision for
reduction of share capital simpliciter without it being part of any scheme of compromise and arrangement. The
option of buyback of shares as provided in Section 68 of the Act, is less beneficial for the shareholders who have
requested the exit opportunity.

Admittedly, there is a provision in Article 45 and 47 of the Article of Association that the company may by
special resolution reduced its capital and, in the EGM, held on 04.02.2019 a special resolution was duly passed
for reduction of share capital. The Appellant Company has pleaded the genuine reason for reduction of share
capital and has secured the rights of 171 non- promoter shareholders who are not traceable.

With the aforesaid we are of the view that the Tribunal has erroneously held that the Application for reduction
of share is not maintainable under Section 66 of the Act, consent affidavits from the creditors is mandatory for
reduction of share capital, SPA cannot be utilized for making payment to non- promoter shareholders, consent
from 171 non-promoter shareholders who are not traceable is required, selective reduction of shareholders
of non-promoter shareholders is not permissible. The Tribunal has dismissed the Application on untenable
grounds. Therefore, we hereby set aside the impugned order passed by the Tribunal and the reduction of equity
share capital resolved by the special resolution set out in Paragraph 11 of the Petition is hereby confirmed.

21/05/2021 Vijaya Sai Poultries Pvt. Ltd | NCLAT
(Appellant) vs. Vemulapalli Sai Company Appeal (AT) No. 296
Pramella & Ors (Respondent) 0f2019

Companies Act, 2013- oppression and financial mismanagement- forensic audit of the accounts ordered
by NCLT- whether tenable- Held, No.

Brief Facts:

The Appellant had filed this Appeal against the order passed by National Company Law Tribunal, Amaravati
Bench, whereby the Adjudicating Authority allowed the application filed by Petitioners (Respondents herein)
and directed that forensic audit be conducted of the Appellant Company since 31.03.2004.

Decision: Appeal allowed.

Reason:

After hearing the Ld. Counsel for the parties, we have considered their rival submissions and examined the
record. In the application, there is a vague allegation of fabricating, share transfer deeds and the resignation
letter.

In the application, it is not mentioned that in what manner Mr. Naveen Kishore siphoned off the money from
the Appellant Company and when has he purchased 50 properties in the name of his family members out of
the funds of the Company. Even in the application it is not mentioned as to how and when the Respondents got
the knowledge that Mr. Naveen Kishore has indulged in fraudulent sale transactions. Further, in support of said
allegations the Respondents have not place any document on record.

The Hon'ble Supreme Court in the case of Karanti Associates Pvt. Ltd. & Ors. Vs. Masood Ahmad Khan & Ors.
(2010) 9 SCC 496 after considering many earlier judgments summarized the principles on the recording of
reasons. In light of the principles laid down by the Hon’ble Supreme Court, we have examined the Impugned
Order which is reproduced in Para4 of this order.

There is nothing in the order to justify the directions for conducting forensic audit of accounts of the Company
that too for more than 15 years. The Adjudicating Authority must record reasons in support of conclusions.
However, in the impugned order no reasons are mentioned for the said directions. The order is cryptic and non-
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speaking; therefore, it cannot be sustained. With the aforesaid discussions, we have no option but to set aside
the Impugned Order.

19/11/2020 Kaledonia Jute & Fibres Pvt Ltd | Supreme Court of India
(Appellant) Civil Appeal No. 3735 of 2020[@ SLP(C)
Vs. No.5452 of 2020) S.A.Bobde, A.S.

Axis Nirman & Industries & Ors | Bopanna & V. Ramasubramanian, JJ.

(Respondent)

Whether any creditor, other than the creditor who filed the winding up petition, can apply?

Brief facts:

On the winding up petition of M/s Girdhar Trading Co., the 2nd respondent herein, the High Court of Allahabad,
passed the winding up order against the first respondent and appointed the Official Liquidator. Thereafter, the
1st respondent paid the entire amount due to the petitioning creditor (the second respondent herein) along
with costs. However, the Company Court kept the winding up order in abeyance, directing the Official Liquidator
to continue to be in custody of the assets of the Company. While things stood thus, the appellant herein, claiming
to be a creditor of the first respondent herein, filed an application before the NCLT, and it moved an application
before the company court seeking a transfer of the winding up petition to the NCLT, Allahabad. This application
was rejected by the Company Court, on the sole ground that the requirement of Rule 24 had already been
complied with and that a winding up order had already been passed. It is against this order of the High court,
refusing to transfer the winding up proceedings from the Company Court to the NCLT that the financial creditor
has come up with this civil appeal.

Issues for Consideration:

The main issues that arise for consideration in this appeal are that

(i) What are the circumstances under which a winding up proceeding pending on the file of a High Court
could be transferred to the NCLT; and

(ii) Atwhose instance, such transfer could be ordered.

Decision:

Thus, the proceedings for winding up of a company are actually proceedings in rem to which the entire body
of creditors is a party. The proceeding might have been initiated by one or more creditors, but by a deeming
fiction the petition is treated as a joint petition. The official liquidator acts for and on behalf of the entire body
of creditors. Therefore, the word “party” appearing in the 5th proviso to Clause (c) of Subsection (1) of section
434 cannot be construed to mean only the single petitioning creditor or the company or the official liquidator.
The words “party or parties” appearing in the 5th proviso to Clause (c) of Subsection (1) of Section 434 would
take within its fold any creditor of the company in liquidation.

The above conclusion can be reached through another method of deductive logic also. If any creditor is aggrieved
by any decision of the official liquidator, he is entitled under the 1956 Act to challenge the same before the
Company Court. Once he does that, he becomes a party to the proceeding, even by the plain language of the
section. Instead of asking a party to adopt such a circuitous route and then take recourse to the 5th proviso
to section 434(1)(c), it would be better to recognise the right of such a party to seek transfer directly.

As observed by this Court in Forech India Limited (supra), the object of IBC will be stultified if parallel
proceedings are allowed to go on in different fora. If the Allahabad High Court is allowed to proceed with the
winding up and NCLT is allowed to proceed with an enquiry into the application under Section 7 IBC, the entire
object of IBC will be thrown to the winds.
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Therefore, we are of the considered view that the petitioner herein will come within the definition of the
expression “party” appearing in the 5th proviso to Clause (c) of Subsection (1) of Section 434 of the Companies
Act, 2013 and that the petitioner is entitled to seek a transfer of the pending winding up proceedings against
the first respondent, to the NCLT.

Itisimportantto note thattherestrictionunder Rules 5 and 6 ofthe Companies (Transfer of Pending Proceedings)
Rules, 2016 relating to the stage at which a transfer could be ordered, has no application to the case of a transfer
covered by the 5th proviso to clause (c) of subsection (1) of Section 434. Therefore, the impugned order of the
High court rejecting the petition for transfer on the basis of Rule 26 of the Companies (Court) Rules, 1959 is
flawed.

Therefore, the appeal is allowed, the impugned order is set aside and the proceedings for winding up pending
before the Company Court (Allahabad High Court) against the first respondent herein, is ordered to be
transferred to the NCLT, to be taken up along with the application of the appellant herein under Section 7 of the
IBC. There will be no order as to costs.

20.10.2020 Ashish O. Lalpuria(Appellant) | National Company Law Appellate Tribunal New Delhi
Vs. Company Appeal (AT) No. 136 of 2020

Kumaka Industries Ltd & Ors | (Arising out of judgement and order dated 6th July,
(Respondent) 2020 passed in CP(CAA)/190/MB.1/2017 by National
Company Law Tribunal, Mumbai Bench)

Brief facts:

The Respondent Company i.e. Kumaka Industries Limited presented a Scheme of Arrangement Under Section
391-394 of Companies Act, 1956 (Existing Sections 230-232 of Companies Act, 2013) for sanction of the
Arrangement embodied in the scheme originally filed before Bombay High Court which by virtue of notification
issued by Ministry of Corporate Affairs (MCA) on 7th December, 2016 got transferred to NCLT, Mumbai.

The Appellant is a shareholder of Respondent Company and he pointed out certain irregularities and non-
compliances and raised the objections that the Scheme of Arrangements is a mere rectification of action already
taken by the Respondent company without obtaining approval of the Tribunal and other Regulatory Authorities
as required under the provisions of Companies Act. NCLT, Mumbai passed the order dated 6th July, 2020 stating
that the scheme appears to be fair and reasonable and does not violate any provision of law and is not contrary
to public policy or public interest. Hence, the Appellant on being aggrieved by the order of NCLT, Mumbai have
preferred this appeal under section 421 of Companies Act, 2013.

Decision & Reason:

National Company Law Appellate Tribunal in para 30 & 31 & 32 observed that it is pertinent to note under
section 230 (5) provides that a notice under sub-section (3) along with all the documents in such form as may be
prescribed shall also be sent to the Central Government, the income-tax authorities, the Reserve Bank of India,
the Securities and Exchange Board, the Registrar, the respective stock exchanges, the Official Liquidator, the
Competition Commission of India established under sub-section (1) of section 7 of the Competition Act, 2002,
if necessary, and such other sectorial regulators or authorities which are likely to be affected by the compromise
or arrangement and shall require that representations, if any, to be made by them shall be made within a period
of thirty days from the date of receipt of such notice, failing which, it shall be presumed that they have no
representations to make on the proposals. The basic intent behind this provisions of law is that these authorities
plays a vital role in the overall legal structure and should work harmoniously with the Tribunal in order to
ensure that the proposed scheme is not violative of any provision of law and is also not against the public policy.

NCLT has overruled the objections raised by the Regional Director on the ground that the objections are mere
on the procedural aspects and do not raise any illegality in the scheme or that it is against public policy. Even
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if the objections are procedural but it is the jurisdiction of the Tribunal that such procedural aspects need to
be duly complied with before sanctioning of the scheme, as it would lay down a wrong precedent which would
allow companies to do whatever acts without the compliances and confirmation of the Court and other sectoral
and regulatory authorities and thereafter get it ratified by the Court under the Umbrella of “scheme”. It should
havebeen contemplated that compliance of law in itself is a part of public policy. It is the duty of the Tribunal or
any court that their Orders should encourage compliances and not defaults.

The Scheme under section 230 of Companies Act, 2013 cannot be used as a method of rectification of the
actions already taken. Before the scheme gets approved, the company must be in compliance with all the public
authorities and should come out clean. There must be no actions pending against the company by the public
authorities before sanctioning of a scheme under section 230 of the Companies Act, 2013.

In light of the above observations the appeal is allowed and National Company Law Appellate Tribunal aside the
impugned order dated 6th July, 2020 passed by National Company Law Tribunal, Mumbai.

06/07/2020 Aruna Oswal (Appellant) Vs. Supreme Court of India

Pankaj Oswal & Ors (Respondent) | Civil Appeal No. 9340 of 2019 with
connected appeals

Arun Mishra & S. Abdul Nazeer, JJ.

Companies Act,2013- Sections 72, 241 & 242 - Nomination shares in favour of wife- son disputing the
nomination and claiming one-fourth share in the total number of shares in a civil suit- son filed petition
before NCLT- NCLT admitted the petition inspite of the civil suit pending- whether admission of the
petition is tenable -Held, No.

Brief facts:

The case is the outcome of a family tussle. Appellant is the mother while the respondent No.1 is the son of Late
Mr. Abhey Kumar Oswal, who was holding 39.88% shares in Oswal Agro Mills. Ltd. and 11.11% shares in M/s.
Oswal Greentech Ltd. He filed a nomination according to section 72 of the Act in favour of the appellant, his wife.
The name the appellant, was registered as a holder as against the shares held by her deceased husband. The
respondent No.1, filed a partition suit claiming onefourth share in the shareholdings of his father in the above
two companies. Further he filed a petition before the NCLT claiming oppression and suppression against his
mother and others. The appellant challenged the maintainability of the petition, inter alia, under the ground that
the respondent No.1 is not holding the required shares to file such petition. The NCLT dismissed the application
challenging the company petition’s maintainability. NCLT held respondent No.1 as legal heir was entitled to
one-fourth share of the property/shares. Aggrieved thereby, three appeals were filed before NCLAT, which have
been dismissed vide the impugned judgment and order. Aggrieved thereby, the appellants are before this Court.

Decision& Reason:

Admittedly, respondent No.1 is not holding the shares to the extent of eligibility threshold of 10% as stipulated
under section 244 in order to maintain an application under sections 241 and 242. He has purchased the holding
0f 0.03% in M/s. Oswal Agro Mills Ltd. in June 2017 after filing civil suit and remaining 9.97% is in dispute, he
is claiming on the strength of his being a legal representative. In M/s. Oswal Greentech Ltd., the shareholding
of the deceased was 11.11%, out of which onefourth share is claimed by respondent No.1. Admittedly, in a civil
suit for partition, he is also claiming a right in the shares held by the deceased to the extent of one-fourth. The
question as to the right of respondent no.1 is required to be adjudicated finally in the civil suit, including what
is the effect of nomination in favour of his mother Mrs. Aruna Oswal, whether absolute right, title, and interest
vested in the nominee or not, is to be finally determined in the said suit. The decision in a civil suit would
be binding between the parties on the question of right, title, or interest. It is the domain of a civil court to
determine the right, title, and interest in an estate in a suit for partition.
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It is admitted by respondent no.1 that he was not involved in day to day affairs of the company and had shifted

to Australia to set up his independent business w.e.f. 2001. His grievance is that the family had not recognised
him as holder of the onefourth shares. They were registered in the ownership of his mother Mrs. Aruna Oswal;
that also he had submitted to be an act of oppression. He acquired 0.03% share capital after filing of the civil
suit, otherwise he was not having any shareholding in M/s. Oswal Agro Mills Ltd.

In the instant case, we are satisfied that respondent no.1, as pleaded by him, had nothing to do with the affairs of
the company and he is notaregistered owner. The rights in estate/ shares, if any, of respondent no.1 are protected
in the civil suit. Thus, we are satisfied that respondent no.1 does not represent the body of shareholders holding
requisite percentage of shares in the company, necessary in order to maintain such a petition.

It is also not disputed that the High Court in the pending civil suit passed an order maintaining the status quo
concerning shareholding and other properties. Because of the status quo order, shares have to be held in the
name of Mrs. Aruna Oswal until the suit is finally decided. It would not be appropriate, given the order passed
by the civil Court to treat the shareholding in the name of respondent No.1 by NCLT before ownership rights
are finally decided in the civil suit, and propriety also demands it. The question of right, title, and interest is
essentially adjudication of civil rights between the parties, as to the effect of the nomination decision in a civil
suit is going to govern the parties’ rights. [t would not be appropriate to entertain these parallel proceedings
and give waiver as claimed under section 244 before the civil suit’s decision. Respondent No.1 had himself
chosen to avail the remedy of civil suit, as such filing of an application under sections 241 and 242 after that is
nothing but an afterthought.

We refrain to decide the question finally in these proceedings concerning the effect of nomination, as it being
a civil dispute, cannot be decided in these proceedings and the decision may jeopardise parties’ rights and
interest in the civil suit. With regard to the dispute as to right, title, and interest in the securities, the finding of
the civil Court is going to be final and conclusive and binding on parties. The decision of such a question has to
be eschewed in instant proceedings. It would not be appropriate, in the facts and circumstances of the case, to
grant a waiver to the respondent of the requirement under the proviso to section 244 of the Act, as ordered by
the NCLAT. It prima facie does not appear to be a case of oppression and mismanagement. Our attention was
drawn by the learned senior counsel appearing for respondent No.1 to certain company transactions. From
transactions simpliciter, it cannot be inferred that it is a case of oppression and mismanagement. We are of
the opinion that the proceedings before the NCLT filed under sections 241 and 242 of the Act should not be
entertained because of the pending civil dispute and considering the minuscule extent of holding of 0.03%, that
too, acquired after filing a civil suit in company securities, of respondent no. 1. In the facts and circumstances
of the instant case, in order to maintain the proceedings, the respondent should have waited for the decision of
the right, title and interest, in the civil suit concerning shares in question. The entitlement of respondent No.1
is under a cloud of pending civil dispute. We deem it appropriate to direct the dropping of the proceedings filed
before the NCLT regarding oppression and mismanagement under sections 241 and 242 of the Act with the
liberty to file afresh, on all the questions, in case of necessity, if the suit is decreed in favour of respondent No.1
and shareholding of respondent No.1 increases to the extent of 10% required under section 244.

We reiterate that we have left all the questions to be decided in the pending civil suit. Impugned orders passed
by the NCLT as well as NCLAT are set aside, and the appeals are allowed to the aforesaid extent. We request that
the civil suit be decided as expeditiously as possible, subject to cooperation by respondent No.1. Parties to bear
their costs as incurred.

02/09/2020 |Sandeep Agarwal & Anr (Appellant) | High Court of Delhi
Vs. W.P. (C) 5490/2020 & CM APPLs.19779-80/2020
Union of India & Anr (Respondent) | Prathiba M. Singh, J.

Companies Act, 2013- Section 164-disqualification of directors- one of the company failed to file returns
while the other companies did file- whether disqualification is correct-Held, No.
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Brief facts:

The Petitioners are directors in two companies namely Koksun Papers Pvt Ltd (“Koksun Papers”) and
KushalPower Projects Pvt Ltd (hereinafter, “Kushal Power”). The name of Kushal Power was struck off from the
Register of the Companies on 30th June, 2017, due to non-filing of financial statements and annual returns. The
Petitioners, being directors of Kushal Power were also disqualified with effect from 1st November, 2016 for a
period of five years till 31st October, 2021 under Section 164(2)(a) of the Companies Act, 2013 (hereinafter,
“Act”). Pursuant to their disqualification, their Director Identification Numbers (“DIN”) and Digital Signature
Certificates (“DSC”) have also been cancelled. In view thereof, they are unable to carry on the business and file
returns etc. in the active company Koksun Papers. By the present petition, the disqualification is challenged and
quashing is sought of the impugned list of disqualified directors.

Decision & Reason:

The Court has heard the 1d. counsel for the parties and perused the record. The judgment in Mukut Pathak &
Ors. v. Union of India & Ors., 265 (2019) DLT 506, insofar as the merits of the case is concerned, is squarely
applicable in the present case. The said judgment clearly holds that the proviso to Section 167(1) (a) of the Act
cannot be read to operate retrospectively. It was further held that the said proviso, being a punitive measure
with respect to the rights and obligations of directors, cannot be applied retrospectively unless the statutory
amendment expressly provides so.

In the present case, the facts and circumstances show that the Companies Fresh Start Scheme (CFSS) is a new
scheme, which has been notified on 30th March, 2020. The scheme is obviously launched by the Government
in order to give a reprieve to such companies who have defaulted in filing documents and they have been
allowed to file their requisite documents and to regularize their operations, so as to not face disqualification.
The Scheme also envisages non-imposition of penalty or any other charges for belated filing of the documents.
This Scheme provides an opportunity for active companies who may have defaulted in filing of documents, to
put their affairs in order. It thus provides Directors of such companies a fresh cause of action to also challenge
their disqualification qua the active companies.

In the present case, the Petitioners are Directors of two companies - one whose name has been struck off and
one, which is still active. In such a situation, the disqualification and cancellation of DINs would be a severe
impediment for them in availing remedies under the Scheme, in respect of the active company. The purpose and
intent of the Scheme is to allow a fresh start for companies which have defaulted. In order for the Scheme to be
effective, Directors of these companies ought to be given an opportunity to avail of the Scheme. The launch of
the Scheme itself constitutes a fresh and a continuing cause of action. Under such circumstances, the question
of delay or limitation would not arise.

In view of the fact that in the present case, the Petitioners are directors of an active company Koksun Papers in
respect ofwhich certain documents are to be filed and the said company is entitled to avail of the Scheme, the
suspension of the DINs would not only affect the Petitioners qua the company, whose name has been struck off,
but also qua the company which is active.

Considering the COVID-19 pandemic, the MCA has launched the Fresh Start Scheme-2020, which ought to be
given full effect. It is not uncommon to see directors of one company being directors in another company. Under
such circumstances, to disqualify directors permanently and not allowing them to avail of their DINs and DSCs
could render the Scheme itself nugatory.

In order to enable the Directors of Koksun Papers i.e. the Petitioners herein, to continue the business of the
active company Koksun Papers, in the fitness of things and also in view of the judgment in Mukut Pathak (supra),
the disqualification of the Petitioners as Directors is set aside. The DINs and DSCs of the Petitioners are directed
to be reactivated, within a period of three working days.
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20.10.2020 | Ashish O. Lalpuria (Appellant) National Company Law Appellate Tribunal New

Vs. Delhi
Kumaka Industries Ltd & | Company Appeal (AT) No.136 of 2020
Ors(Respondent) (Arising out of judgement and order dated 6th

July, 2020 passed in CP(CAA)/190/MB.1/2017 by
National Company Law Tribunal, Mumbai Bench)

Brief facts:

The Respondent Company i.e. Kumaka Industries Limited presented a Scheme of Arrangement Under Section
391-394 of Companies Act, 1956 (Existing Sections 230-232 of Companies Act, 2013) for sanction of the
Arrangement embodied in the scheme originally filed before Bombay High Court which by virtue of notification
issued by Ministry of Corporate Affairs (MCA) on 7th December, 2016 got transferred to NCLT, Mumbai.

The Appellant is a shareholder of Respondent Company and he pointed out certain irregularities and non-
compliances and raised the objections that the Scheme of Arrangements is a mere rectification of action already
taken by the Respondent company without obtaining approval of the Tribunal and other Regulatory Authorities
as required under the provisions of Companies Act. NCLT, Mumbai passed the order dated 6th July, 2020 stating
that the scheme appears to be fair and reasonable and does not violate any provision of law and is not contrary
to public policy or public interest. Hence, the Appellant on being aggrieved by the order of NCLT, Mumbai have
preferred this appeal under section 421 of Companies Act, 2013.

Decision & Reason:

National Company Law Appellate Tribunal in para 30 & 31 & 32 observed that it is pertinent to note under
section 230 (5) provides that a notice under sub-section (3) along with all the documents in such form as may
be prescribed shall also be sent to the Central Government, the income-tax authorities, the Reserve Bank of
India, the Securities and Exchange Board, the Registrar, the respective stock exchanges, the Official Liquidator,
the Competition Commission of India established under sub-section (1) of section 7 of the Competition Act,
2002, if necessary, and such other sectorial regulators or authorities which are likely to be affected by the
compromise or arrangement and shall require that representations, if any, to be made by them shall be made
within a period of thirty days from the date of receipt of such notice, failing which, it shall be presumed that they
have no representations to make on the proposals. The basic intent behind this provisions of law is that these
authorities plays a vital role in the overall legal structure and should work harmoniously with the Tribunal in
order to ensure that the proposed scheme is not violative of any provision of law and is also not against the
public policy.

NCLT has overruled the objections raised by the Regional Director on the ground that the objections are mere
on the procedural aspects and do not raise any illegality in the scheme or that it is against public policy. Even
if the objections are procedural but it is the jurisdiction of the Tribunal that such procedural aspects need to
be duly complied with before sanctioning of the scheme, as it would lay down a wrong precedent which would
allow companies to do whatever acts without the compliances and confirmation of the Court and other sectoral
and regulatory authorities and thereafter get it ratified by the Court under the Umbrella of “scheme”. It should
havebeen contemplated that compliance of law in itself is a part of public policy. It is the duty of the Tribunal or
any court that their Orders should encourage compliances and not defaults.

The Scheme under section 230 of Companies Act, 2013 cannot be used as a method of rectification of the
actions already taken. Before the scheme gets approved, the company must be in compliance with all the public
authorities and should come out clean. There must be no actions pending against the company by the public
authorities before sanctioning of a scheme under section 230 of the Companies Act, 2013.

In light of the above observations the appeal is allowed and National Company Law Appellate Tribunal aside the
impugned order dated 6th July, 2020 passed by National Company Law Tribunal, Mumbai.
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30.09.2020 | Mr. Pankaj Kumar Mishra (Appellant) | NCLAT
VS. Company Appeal (AT)No. 121 of 2020

Registrar ofCompanies, Mumbai & Ors. | Justice Jarat KumarJain Member (Judicial)
(Respondents)

Balvinder Singh Member (Technical)

The Tribunal must give a reasonable opportunity of making representations and of being heard before
passing an order, to the Registrar, the Company and all the persons concerned under Section 252 (1) of
the Companies Act, 2013.

Fact of the case

The name of the Company (Viking Ship Mangers Pvt. Ltd.) was struck off by ROC Mumbai from the Register of
Companies. The Principal Commissioner of Income Tax-15, Mumbai (Respondent No. 2 herein) challenged the
order of ROC before the NCLT, Mumbai bench (Tribunal) under Section 252 of the Companies Act, 2013. It is
stated before the Tribunal that the Company has certain Financial transactions that have been entered into by
the Company for the Assessment year 2011-12 and information regarding this were received from the office of
ITO Income Tax Officer 15 (3) (2) Mumbai. However, no return of income has been filed. Therefore, notice under
Section 148 of the IT Act, 1961 has been issued for Assessment year 2011-12 proposing to assess/ reassess the
income. The Company has been struck off from the Register of Companies. Therefore, it is difficult to assess the
defunct Company and it will cause huge loss of revenue to the Government of India. Hence, it was prayed that
the name of the Company be restore in the Register of Companies.

The Authorized representative for the Registrar of Companies submitted before the Tribunal that they do not
have any objection to restore the name of the Company in the Register of Companies. The NCLT, Mumbai Bench
by the impugned order allowed the Appeal and directed to restore the name of the Company in the Register
of Companies. However, before passing of impugned order no notice has been served on the Company, but the
Company was arrayed as the Respondent.

Being aggrieved with this order, the Appellant Ex-Director and Majority Shareholder and Power of Attorney
Holder of the Company has filed this Appeal. Appellant submitted that Section 252 (1) of the Companies Act,
2013, provides that before passing any order under this Section, the Tribunal must give a reasonable opportunity
of making representations and of being heard to the Registrar, the Company and all the persons concerned. Rule
37 of the NCLT Rules, 2016 also provides that the Tribunal shall issue notice to the Respondent to show cause
against the Application or Petition on date of hearing to be specified in the notice.

Issue

The main contention of Appellant was:

Whether the order given by the Tribunal of restoring the name of the company in Register of Companies is
sustainable in Law;, as it has been passed without giving any reasonable opportunity of making representations
or of being heard to the Appellant?

Judgement

The NCLAT held that without giving any opportunity of being heard, the order has been passed by the NCLT.

Hence, the order is not sustainable in law. Therefore, it is set aside, and the matter is remitted back to the NCLT,
Mumbai bench with the direction that after hearing the parties decide the said appeal under Section 252 of the
Companies Act, 2013, as per law without influence by its earlier Order.
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23.09.2020 | Alibaba Nabibasha (Petitioner) Delhi High Court
VvS. CRL.M.C. 1602/2020,CRL. M.A. 9935/2020

Small Farmers Agri- Business | Justice V.KameswarRao
Consortium & Ors.(Respondents)

After resignation, Director can’t be held responsible for daily affairs of Company including Cheques
issued and dishonoured

Fact of the case

The petition was filed seeking quashing of five complaint cases initiated against the Petitioner. These complaint
cases are primarily grounded on the return of five cheques which were issued on behalf of the Respondent
No.2 company for a total amount of Rs. 45 Lakhs. Petitioner submitted that he ceased to be the Director of the
Respondent No.2 company w.e.f. 27.10. 2010, at least eight years prior to the issuance of the cheques in question
and the resignation of the Petitioner was also notified to the Registrar of Companies by the Respondent No.2 by
filing Form 32 dated 04. 01.2011, which is a public document.

The Petitioner contended that he was not the Director when the underlying contract was executed between the
Respondent No.1 and Respondent No.2, nor when the cheques were issued and when they were presented.

According to the Respondent, the Petitioner was involved in the discussion before an agreement was executed
between the Respondent No.1 and the Respondent No.2. Further, the Petitioner being a responsible Director of
accused Respondent No.2 Company participated in meetings and assisted the officials of the Respondent No.1
who had visited the Respondent No.2 for verification of its financial and physical status.

Issue:

The contention of the Petitioner was:

Whether Director of the Company after resignation is still held responsible for daily affairs of Company including
Cheques issued and dishonoured?

Judgement

Delhi High Court held that, in cases where the accused has resigned from the Company and Form 32 has also
been submitted with the Registrar of Companies then in such cases if the cheques are subsequently issued
and dishonoured, it cannot be said that such an accused is in-charge of and responsible for the conduct of
the day-to-day affairs of the Company, as contemplated in Section 141 of the NI Act. Thus, Petitioner after his
resignation cannot continue to be held responsible for the actions of the Company including the issuance of
cheques and dishonour of the same. Hence, complaint cases filed under Section 138 of the NI Act, against the
petitioner are quashed.

21.09.2020 | Dr. Rajesh Kumar Yaduvanshi | Delhi High Court

(Petitioner)  vs.  Serious| cpy REV. p.1308/2019 and CRL. M.A. Nos. 43209,/2019,

Fraud Investigation Office | 3644 /7020,7626/2020,7627/2020 & 10502,/2020
(SFIO) & Anr. (Respondents)
Justice Vibhu Bakhru

Person as a Nominee Director of the Company can’t be summoned for offences in respect of Sections
128,129,448 read with Section 447 of the Companies Act, 2013, without any specific allegations against
him in Investigation report of being complicit or having acted in bad faith, when he is not involved in
the day to day affairs of the company as well as not assigned with any of executive work of the company.

Fact of the case

The petitioner has filed the present petition impugning a summoning order dated August 16, 2019 issued
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by the learned AS] in Complaint Case No. 770/2019 captioned “Serious Fraud Investigation Office (SFIO) vs.
Bhushan Steel Limited and Ors.”, to the limited extent that it directs issuance of summons to the petitioner. The
learned Court had found that there was sufficient material placed on record against the petitioner for him to
face prosecution in respect of offences under Sections 128, 129, 448 read with Section 447 of the Companies
Act, 2013. The petitioner was Punjab National Bank Limited’s nominee on the Board of Directors of Bhushan
Steel Limited (‘BSL) at the material time.

Issue:
The principal issue that arises for consideration is:

e  whether the petitioner can be prosecuted for the alleged fraud committed by BSL and/or promoters solely
for the reason that the petitioner was a director of BSL and,

e Whether there is any material on record to indicate that the petitioner was complicit in the commission of
the alleged offence.

The Petitioner submitted that there is no specific allegation in the SFIO report that the petitioner was even
remotely connected or aware of the same and, therefore, his name does not feature as being involved in the
fraudulent routing of funds. Further, it was submitted that merely mentioning the petitioner’s name as being
one of the persons who is allegedly liable to be prosecuted under Sections 128, 129 and 448 of the Companies
Act, 2013, without ascribing any specific role or pointing out any culpable conduct would not constitute
sufficient material to persuade any Court to issue summons. Hence, there was no allegation in the complaint
that the petitioner has connived with the Promoters or any other person to falsify the accounts and, therefore,
the impugned order is wholly erroneous.

The Respondent submitted that the petitioner was a Nominee Director appointed by PNB on the Board of BSL
and was expected to be independent, vigilant and cautious against any fraudulent acts committed by BSL. He
was also required to raise red flags and inform PNB of any fraudulent activity.

Judgement

Delhi High Court observed that there is no allegation that the petitioner was involved in the affairs of BSL except
in his capacity as a Nominee Director of PNB. In such capacity, he was not assigned any executive work of BSL
but was merely required to attend and participate in the Board Meetings of BSL.

Even, SFIO investigation report does not contain any specific allegations against the Petitioner of being complicit
or having acted in bad faith.

There is a material difference between the allegation that a Nominee Director has been negligent or has failed to
discharge his responsibility and an allegation that he has connived or has been complicit in approving financial
statements, which he knows to be false or conceal material information. While the latter may constitute an
offence under Section 448 of the Companies Act, 2013, the former does not constitute any such offence.

Hence, the reasoning of the learned Trial Court that the petitioner had connived with the Promoters and is liable
to be proceeded against, is clearly unsustainable and not supported by the allegations made in the complaint or
the SFIO Investigation Report. Hence, the impugned summons issued to the petitioner and the impugned order,
to the limited extent that it directs issuance of summons to the petitioner, are set aside.

14.09.2020 | QVC Exports Pvt. Ltd. & Ors. | NCLAT

(Appellants) Company Appeal (AT) No.92 and 93 of 2020
vs. Justice Jarat Kumar Jain Member (Judicial)

Cosmic Ferro Alloys Ltd. & Ors. |y gajyinder Singh Member (Technical)

(Respondents)
Dr. Ashok Kumar Dixit Member (Technical)
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Removal of Nominee Director with majority vote in duly convened EGM giving special notice Fact of the
case:

1scAppellant and 2n.aRespondent jointly entered into a Consortium Agreement and agreed to form a partnership
to submit a Resolution Plan to take over 1s:Respondent Company. Resolution plan was submitted and approved
by the COC as well as ratified by NCLT, Kolkata under Section 31 of Insolvency & Bankruptcy Code, 2016. As
per the Resolution Plan, Appellants are 34% shareholders and the 2.4 Respondent is 51% shareholder. The
remaining 15% shares are yet to be issued to the Employees’ Trust and in effect the Appellants are holding
40% and Z2naRespondent is holding 60% shares of 1s:Respondent. Accordingly, as per the mutual understanding
nominee directors of both the parties were appointed in 1s«Respondent Company.

Appellant argued that due to several disputes which arose between both the parties, special notice was issued
for removal of nominee director of Appellant from directorship and the resolution was passed in an EGM,
thereby ousting the appellant from the consortium without giving a fair opportunity to give representation.
Further, it was stated that in a quasi-partnership company or closely held company, a nominee director of the
two partners cannot be removed, that too without any reason.

Respondents argued that there is no bar for removal of nominee of minority shareholder under the Companies
Act, 2013. Further, in spite of giving notice, no shareholders from 1sto 3raappellant were present and thus they
did not raise any objection to passing of the resolution for removal of nominee director and the removal has
already been approved by the Registrar of Companies.

Issue:
Whether Nominee Directors appointed in a quasi-partnership company or closely held company by mutual
understanding between partners can be removed by passing majority vote in EGM after giving special notice?
Judgement:

The NCLAT held that as proper notice was issued to convene EGM and the same was received by the appellants
including the nominee director, but they did not make any representation and the EGM voted for removal of
nominee director with majority. Thus, there is no illegality in this process and dismissed the appeal.

24.08.2020 | Economy Hotels India Services Private | NCLAT

Limited (Appellant) Company Appeal (AT)No. 97 of 2020.

Vs. Justice Venugopal M, Member (Judicial),

Registrar of Companies & Anr. (Respondents) | Mr. Kanthi Narahari, Member (Technical)

Reduction of Capital’ under Section 66 of the Companies Act, 2013 Fact of the case

The Appellant / Petitioner has focused the instant Company Appeal (AT) No. 97 of 2020 being dissatisfied
with the order dated 27.05.2020 passed by the ‘National Company Law Tribunal, Bench V in Company
Petition No. 149/66/ND/2019 in rejecting the petition filed under Section 66(1)(b) of the Companies Act,
2013 and granting liberty to file fresh application after complying with all the requirements of Section 66 of
the Companies Act, 2013.

The Appellant / Company is a closely held private Company, limited by shares, incorporated on 08.08.2012
under the provisions of Companies Act, 1956. The authorized share capital of the Company as on March 31st,
2018 was Rs. 90 lakhs only divided into 9 lakhs equity shares of Rs. 10/- each and that the issued, subscribed
and paid up share capital of the Company as on 31.03.2019 was Rs. 30 lakhs divided into 3 lakhs equity shares
of Rs. 10/- each. Further, the Company had 67,17,900 unsecured fully compulsory convertible debentures of Rs.
100/- each as on 31.03.2019.

The Appellant / Company had filed a petition under Section 66(1)(b) of the Companies Act praying for passing
of an order for confirming the reduction of share capital.
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The pre-mordial plea of the Appellant is that the ‘National Company Law Tribunal’ had failed to appreciate
the creeping in of an ‘inadvertent typographical error’ figuring in the extract of the ‘Minutes of the Meeting’
characterising the ‘special resolution’ as ‘unanimous ordinary resolution’. Moreover, the Appellant/Petitioner
had fulfilled all the statutory requirements prescribed u/s 114 of the Companies Act, 2013 and as such the
impugned order of the Tribunal is liable to set aside.

The Appellant has also submitted that only due to a ‘typographical error’ in the extract of ‘Minutes’, a resolution

passed unanimously by the shareholders will not ceased to be a ‘special resolution’.

Issue

Whether as inadvertent ‘typographical error’ in the extract of ‘Minutes’, characterising the ‘special resolution’ as
‘unanimous ordinary resolution’ will render a resolution passed as ‘special resolution’ as invalid?

Judgement:

NCLAT observed that ‘Reduction of Capital’ under Section 66 of the Companies Act, 2013 is a ‘Domestic Affair’
of a particular Company in which, ordinarily, a Tribunal will not interfere because of the reason that it is a
‘majority decision’ which prevails.

As the Appellant has admitted its typographical error in the extract of the Minutes of the Meeting characterising
the ‘special resolution’ as ‘unanimous ordinary resolution’ and also taking into consideration of the fact that the
Appellant had filed the special resolution with ROC, which satisfies the requirement of Section 66 of the

NCLAT allowed the Appeal, thereby confirming the reduction of share capital of the Appellant Company.

17.08.2020 | K.V. Brahmaji Rao (Appellant) NCLAT
Vvs. Company Appeal (AT) No. 126 of 2019
Union of India(Respondent) Justice Jarat Kumar Jain Member (Judicial)

Balvinder Singh Member (Technical)

Kanthi Narahari Member (Technical)

The person who may be the head of some other organizations cannot be roped and his/her Assets
cannot be attached in exercising the powers under Sections 337 & 339 of the Companies Act, 2013.

Fact of the case

The Appellant K.V. Brahmaji Rao has preferred this Appeal under Section 421 of the Companies Act, 2013
against the order dated 31.01.2019 passed by National Company Law Tribunal, Mumbai Bench, at Mumbai in

M.A. No. 406 of 2019 and M.A. No. 407 of 2019 in CP No. 277 of 2018. Whereby impleaded the Appellant in CP
No. 277 of 2018 as Respondent No. 83 and passed the order of attachment of Appellant’s Assets.

The Respondent herein had initiated petition against the persons who had been named as accused in the
FIR dated 31.01.2018 and further on 15.02.2018 filed by Punjab National Bank (In Short ‘PNB’). FIRs were
registered against some known and unknown accused who had been alleged to be perpetration of the huge
Financial Scam against the PNB. The Respondent ordered investigation into the affairs of 107 Companies and
7 LLPs under the provisions of the Companies Act, 2013 and LLP Act, 2008 and also sought to supplement the
investigation by seeking indulgence of the Tribunal as per the provisions of Sections 221, 222, 241, 242 and 246
r/w Section 339 of the Companies Act, 2013.

At the relevant time the Appellant was Executive Director, PNB, Head Office, New Delhi. NCLT, Mumbai bench,
by the impugned order allowed the Applications and passed the order for frizzing Assets of the Appellant and
injuncted him from disposing movable and immoveable Properties/Assets.

The Appellant submits that the impugned order has been passed in violation of Principle of Natural Justice
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since the Appellant was not served with advance copy of the said Application and without giving opportunity of
hearing impugned order has been passed.

Issue:

Whether any person who is head of some other organizations can be roped and his/her Assets can be attached
in exercising the powers under Sections 337 & 339 of the Companies Act, 2013?

Judgement

The NCLAT observed that the person who may be the head of some other organizations cannot be roped and his
or her Assets cannot be attached in exercising the powers under Sections 337 & 339 of the Companies

Act, 2013. Admittedly, the Appellant was the Executive Director of PNB, Head Office, New Delhi i.e. employee
of other organization. Therefore, he cannot be impleaded as Respondent in the case against the Nirav Modi
Group and Gitanjali Group of Companies. Thus, the impugned order of NCLT, Mumbai bench is set aside, and the
Appeal is allowed.

04.08.2020 | Vijay Goverdhandas Kalantri & Anr. (Petitioners) Punjab & Haryana HighCourt
Vs. CWP-11209-2020 (0&M)
Unionof India & Ors. (Respondents) Justice Alka Sarin

The jurisdiction of the High Court is limited to the territorial jurisdiction of the State(s) of which it is
the High Court

Facts of the case

This petition was filed as a civil writ petition under Articles 226/227 of the Constitution of India for issuance
of a writ of certiorari for setting aside the impugned action of Respondent Nos.1, 2 and 3 disqualifying the
petitioners to act as Director from 01.11.2018 under Section 164(2)(a) of the Companies Act, 2013. In the
present case, admittedly, both the Petitioners are residents of Mumbai and the Company-Respondent no.4
itself is registered with the Registrar of Companies, Mumbai (Respondent no.3) and has no connection with the
Registrar of Companies, Punjab and Chandigarh (Respondent no.2). The counsel for the petitioners has been
unable to show how the present writ petition was maintainable before this Court.

Faced with this situation, Petitioners contended that since the petitioners wish to invest in a company within
the jurisdiction of this Court, hence, the present writ petition has been filed.

Issue:

Whether the High Court can exercise power outside the territorial jurisdiction of the State(s) of which it is the
High Court?

Judgement

Punjab & Haryana High Court observed that there is no ground whatsoever made out for invoking the jurisdiction
of this Court under Articles 226/227 of the Constitution of India in as much as neither the Petitioners are
residents of Punjab, Haryana or UT Chandigarh nor is the Company-Respondent no.4, qua which the Petitioners
were disqualified to act as Directors, registered with the Registrar of Companies, Punjab and Chandigarh
(Respondent no.2). The jurisdiction of the High Court is limited to the territorial jurisdiction of the State(s) of
which it is the High Court. Article 226 of the Constitution of India, in clear terms, empowers the High Court to
entertain a writ petition if the cause of action to file such a writ petition against the Respondents of the said writ
petition has arisen wholly or in part within the territorial jurisdiction of the High Court.

In the present case the petitioners have been unable to show as to what part of the cause of action arose within
the territorial jurisdiction of this Court. Thus, the present writ petition seems to have been filed only to gain
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benefit of the interim order passed by the Court of Punjab & Haryana in CWP. No.24977 of 2017 ‘Gurdeep Singh
& Ors. vs. Union of India & Anr.’ and other similar cases, though the initiation of the writ proceedings before this
High Court is clearly unsustainable and an abuse of jurisdiction. In view of the above, the present writ petition
is dismissed with exemplary costs.

06.07.2020 | Aruna Oswal (Appellant) vs. Pankaj | Supreme Court of India
Oswal & Ors.(Respondents) Civil Appeal N0.9340,9399 & 9401 of 2019

Justice Arun Mishrajustice S. Abdul Nazeer

Dispute of Inheritance of Shares is a civil dispute, it cannot be decided under section 241/242 of the
Companies Act, 2013

Fact of the case:

The brief facts of the case are that Late Mr. Abhey Kumar Oswal, during his lifetime, held as many as 5,35,3,960
shares in M/s. Oswal Agro Mills Ltd., a listed company. He died on 29.3.2016. Mr. Abhey Kumar Oswal filed a
nomination according to Section 72 of the Companies Act, 2013 in favour of Mrs. Aruna Oswal, his wife. Two
witnesses duly attested the nomination in the prescribed manner. The name of Mrs. Aruna Oswal, the Appellant,
was registered as a holder on 16.4.2016 as against the shares held by her deceased husband.

Pankaj Oswal (Respondent no. 1), son of late Abhay Oswal filed a partition suit in High Court claiming entitlement
to 1/4th of the estate of his father including the deceased’s shareholdings. The High Court passed an interim
order to maintain status quo concerning shares and other immoveable property.

While the suit was pending in High Court, Mr. Pankaj Oswal- Respondent No.1 filed Company Petition No.56/
CHD/PB/2018, Pankaj Oswal v. Oswal Agro Mills Ltd. & Ors., alleging oppression and mismanagement under
Section 241/242 of the Companies Act, 2013 in the affairs of Respondent No.2 company in NCLT, Chandigarh. A
prayer was also made against M/s. Oswal Greentech. Ltd.

Respondent No.1 claimed eligibility to maintain the petition on the ground of being a holder of 0.03%
shareholding and claiming entitlement and legitimate expectation to 9.97% shareholding of M/s. Oswal
Agro Mills Ltd. by virtue of his being the son of deceased Abhey Kumar Oswal. The Appellant challenged the
maintainability of the petition. The NCLT directed filing of reply to the petition, without deciding the question
of maintainability.

This was challenged before NCLAT by the Appellant, which in turn directed the NCLT to decide the question of
maintainability of the petition. The NCLT thereafter dismissed the challenge to maintainability and held that
the Respondent no.1, being a legal heir, was entitled to one-fourth of the property/shares. Therefore, the matter
eventually reached the Supreme Court of India.

Issue:

e  Whether the dispute raised as to the inheritance of the estate of the deceased is a civil dispute or could be
said to be an act of oppression and mismanagement in the affairs of the Company?

e Whether such a dispute could be adjudicated in a company petition filed during the civil suit’s pendency?

Judgement:

Supreme Court observed that the basis of the petition is the claim by way of inheritance of 1/4th shareholding
so as to constitute 10% of the holding. This is the right, which cannot be decided in proceedings under Section
241/242 of the Companies Act, 2013. Thus, filing of the petition under sections 241 and 242 seeking waiver
is a misconceived exercise as the, Respondent no.1 has to firmly establish his right of inheritance before a civil



Lesson 1 ¢ PP-MCS

court to the extent of the shares he is claiming, more so, in view of the nomination made as per the provisions
contained in Section 71 of the Companies Act, 2013. In order to maintain the proceedings, the Respondent
should have waited for the decision of the right title and interest, in the civil suit concerning shares in question.

The entitlement of Respondent No.1 is under a cloud of pending civil dispute. It is appropriate to direct the
dropping of the proceedings filed before the NCLT regarding oppression and mismanagement under sections
241 and 242 of the Companies Act, 2013 with the liberty to file afresh, on all the questions, in case of necessity,
if the suit is decreed in favour of Respondent No.1 and shareholding of Respondent

No.1 increases to the extent of 10% required under section 244 of the Companies Act, 2013. Hence, the orders
passed by the NCLT as well as NCLAT are set aside, and the appeals are allowed.

24.06.2020 | The Registrar of Companies, | NCLAT

West Bengal (Appellant) Company Appeal (AT) No. 13 of 2019
vs. Karan Kishore Samtani

(Respondent) Justice Jarat Kumar Jain, Member (Judicial)

Mr. Balvinder Singh, Member (Technical)
Dr. Ashok Kumar Mishra, Member (Technical)

The issue for consideration is, whether Tribunal can impose the compounding fees under Section 441

(1) of the Companies Act, 2013 less than minimum fine prescribed for the offence under Section 165 (1) read
with Section 165(6) of the Companies Act, 2013.

Fact of the case:

The Respondent was the Director, for more than 20 Companies till 31.03.2015. The Respondent tendered his
resignation as the Director of the Company M/s Fabius Properties Pvt. Ltd. The same was accepted by the
Board of Directors of the Companies on 29.12.2015. However, the intimation of his resignation was sent to the
Registrar of Companies vide Form DIR-12 on 10.02.2016.

On 27.01.2016 the Registrar of Companies, West Bengal sent show cause notice and asking him as to why
prosecution under Section 165(1) read with Section 165(3) of the Companies Act, 2013 should not be initiated
against him on the ground that he was the Director of more than 20 Companies at once. The Respondent
admitted the guilty and sent representation to the Registrar with a request to compound the offence under
Section 441(1) of the Companies Act, 2013. ROC forwarded the representation along with his report to the
Tribunal.

After hearing the parties the NCLT Kolkata Bench (Tribunal) allowed the compounding application under
Section 441(1) of the Companies Act, 2013 subject to payment of compounding fees of Rs. 50,000/-. Being
aggrieved with this order ROC has filed this Appeal.

The contention of the Appellantis as per the provisions of Section 165 (6) of the Companies Act, 2013 Respondent
is liable for minimum fine prescribed for the violation, whereas Tribunal has imposed compounding fees Rs.
50,000/- which is less than the minimum fine prescribed under Section 165 (6) of the Companies Act, 2013.

Issue:

The issue for consideration is, whether Tribunal can impose the compounding fees under Section 441 (1) of the
Act, less than minimum fine prescribed for the offence under Section 165 (1) read with Section 165(6) of the
Companies Act, 2013.

Judgement:

The NCLAT has observed that the Respondent has violated the provisions under Section 165(1) read with
Section 165(3) of the Companies Act, 2013 for a period 01.04.2015 to 28.12.2015 which is punishable under
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Section 165(6) of the Act, The NCLT, Kolkata bench has imposed compounding fees of Rs. 50,000/- which is less
than minimum fees prescribed under Section 165(6) of the Companies Act, 2013.

Hence, the NCLAT held that the NCLT, Kolkata Bench has failed to notice the minimum fine prescribed under
sub-section 6 of Section 165 of the Companies Act, 2013 which was applicable at relevant time.

The Respondent has contravened the provisions of 165(1) of the Companies Act, 2013 which is punishable under
Sub-Section 6 of Section 165 of the Companies Act, 2013. Taking into consideration, the facts and circumstances
of the case, NCLAT imposed minimum fine at the rate of 5000 rupees for every day for the period 01.04.2015
to 21.02.2016 i.e. 272 days. The NCLAT quantified the penalty amount to Rs. 13,60,000/-. The Respondent has
already paid Rs. 50,000/- after adjustment, now he is liable to pay Rs. 13,10,000/-. Therefore, the Respondent
is directed to pay such amount within a period of 60 days in National Company Law Tribunal, Kolkata.

24.06.2020 |S. P. Velumani & Anr. (Appellants) vs. | NCLAT

Magnum Spinning Mills India Pvt. Ltd. Company Appeal (AT) No.299 of 2019
& Ors. (Respondents)
Justice Jarat Kumar Jain, Member (Judicial)
Mr. Balvinder Singh, Member (Technical)

Dr. Ashok Kumar Mishra, Member (Technical)

The decision of the Board of Directors to write off the bad debt is a commercial decision, which does not
warrant any judicial interference

Fact of the case:

The Respondent is a closely held company incorporated on 29.10.2010 under the name of Magnum Spinning
Mills Private Limited engaged in the business of running a spinning mill. The Company has seven directors.
The Appellant pointed out the bogus transactions and siphoning of funds taking place in the company is an
act of Oppression and Mismanagement and filled a company petition in NCLT, Chennai. After having heard the
averments made by the parties the NCLT, Chennai Bench dismissed the Company Petition stating that the acts
complained of are not falling within the purview of Oppression and mismanagement. Being aggrieved by the
said order of the NCLT the appellant has filed the present appeal.

The contention of the Appellant that during the financial year 2017-18, an amount of Rs. 48,41,801/- has been
written off as bad debts, while in the previous year it was nil and the details as to identity of the party, whether
related party or otherwise is not disclosed.

Further, Appellant No. 1 also submitted that when he started questioning, the respondents with an intend to
put an end to the intervention of the Appellant No. 1, decided to change the mandate for operating the bank
accounts of the company and concocted a plan as if an alleged Board Meeting was conducted on 22.08. 2016
and resolution were allegedly passed by which any two directors can operate the account.

The Respondent No. 1 filed its reply and stated that while the Appellant have claimed alleged irregularity
in respect of certain payments, the Appellant was estopped from challenging the transection ex facie, as the
relevant purchase documents have been pursued and passed for payment only by Appellant No. 1 and cheques
also issued only by the Appellant No. 1. The Appellant has raised the issue for the first ever time only in 2017 in
the Company Petition and has not raised the issue in any prior correspondence. It is further stated on behalf of
Respondent No. 1 that there is no contractual arrangement or promoters’ agreement or Articles of Association
mandating that the Appellant No. 1 should remain compulsory signatory for operating bank account.

Issues

Whether the decision of the Board of Directors to write off the bad debt and operation of bank Account warrants
judicial interference in respect of Oppression and Mismanagement of Companies?
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Judgement:

The NCLAT observed that the records of Appellant attending the meeting and the signatures put on the
entry register shows that Appellant No. 1 was present at the registered office of respondent No. 1 Company,
where the meeting was conducted. In that meeting the resolution was passed by the majority directors to
regulate the procedure pertaining the signatories to the bank accounts of Respondent No. 1 Company,
which is in no way oppressive as the decision relating to the Operation of bank account is within the
domain of the Board of Directors.

NCLT has rightly put its reliance on Judgement of NCLAT in Upper India Steel Manufacturing and Engineering
Co. Ltd. & Ors. Vs. Gurlal Singh Grewal & Ors. where it was held that cheque signing power is solely a business
decision and cannot be interfered. Further after the authority to sign the cheques has been revised we do not
have any fact whether after the revision of the authority the appellant has been totally excluded or not from
the operation of the account. In case a person is excluded positively not to have signed even a single cheque
after the revision this could be colourable exercise. No evidence has been brought forth to make the change in
authorisation to operate the bank account as a colourable exercise. Therefore, this contention has no weight.

The NCLAT upheld the decision of the NCLT, Chennai bench that decision of the Board of Directors to write off
the bad debt is a commercial decision, which does not warrant any judicial interference. The allegations made
by Appellants are baseless.

In the same matter the NCLT, Chennai bench rightly opined that to invoke the provisions of oppression and
Management the acts of oppression must be harsh and wrongful. An isolated incident may not be enough for
grant of relief and continuous course of oppressive conduct on the part of the majority shareholders is, thus,
necessary to be proved.

18.03.2020 | Late Mona Aggarwal through her Legal | NCLAT

heir Mr. Vijay Kumar Aggarwal & Anr. Company Appeal (AT) No. 320 of 2019
(Appellants) vs. Ghaziabad Engg.

Company Ltd. & Ors. (Respondents) Justice Jarat Kumar Jain Member (Judicial)

Mr. Balvinder Singh, Member (Technical)
Dr. Ashok Kumar Mishra, Member (Technical)

Section 248 of the Companies Act, 2013 in no manner will affect the powers of the Tribunal to wind up
a company the name of which has been struck off from the register of companies.

The question for consideration is that during the pendency of winding up petition the name of the
company has been struck off under Section 248 of the Companies Act 2013. In such circumstances
whether the NCLT can proceed with winding up petition or not?

This appeal was filed by Late Smt. Mona Aggarwal (since deceased) through her legal heirs Mr. Vijay Kumar
Aggarwal and other shareholders of the Respondent No. 1 company against the order dated 7.8.2019 passed by
NCLT, New Delhi in Company Petition No. 1176/2016 thereby dismissing the petition with liberty to file fresh
one as and when the company’s name is revived.

Fact of the case:

Brief facts of this appeal are that on 22.11.2016, Appellants as shareholder of Respondent No.1 filed a petition
before Hon'ble High Court of Delhi seeking winding up under the provisions of Section 433(c), (f) and (g) of the
Companies Act, 1956. On 12.4.2017 the Hon'ble High Court as per notification Regd. No.D.L.-33004 /99 dated
7.12.2016 issued by Ministry of Corporate Affairs transferred the said petition to NCLT Principal Bench, New
Delhi. NCLT vide order dated 28.7.2017 directed the petition to be amended to refer to the relevant sections of
the Companies Act, 2013. In compliance of the directions the petition was amended i.e. the petition treated as
filed under Section 271 of the Companies Act, 2013.
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On 19.9.2017, NCLT issued notice on the petition for winding up of the Respondent No. 1 to the Respondents
herein. During the pendency of the petition, ROC vide order dated 30.6.2017 exercising powers under sub-
section (5) of Section 248 of the Companies Act 2013 struck off the name of the Company from register of
companies with effect from 7.6.2017. The Respondent No.2 filed an appeal before NCLT Delhi under Section
252 of the Companies Act, 2013 for revival of the Company which is pending for adjudication before the NCLT.

However, on 7.8.2019 NCLT rejected the petition for winding up with liberty to the petitioner (Appellants) to
file a fresh one as and when the Respondent company is revived. Being aggrieved with this order the Appellants
have filed this appeal.

Appellant submitted that during the pendency of the petition before NCLT, the name of the company was
struck off by the ROC under Section 248 of the Companies Act, 2013 for which an appeal under Section 252 of
the Companies Act, 2013 for revival of the company is pending. However, the NCLT has rejected the company
petition on the ground that the company’s name has been struck off by the ROC and after revival the appellants
herein are at liberty to file the petition. This order is erroneously passed. Even if the name of the company has
been struck off the power of NCLT to wind up the company shall not be affected as per the provisions under
Section 248 (8) of the Companies Act, 2013.

For this purpose, the appellant placed reliance on the judgement of this tribunal in the case of Hemang Phophalia
vs The Greater Bombay Cooperative Bank Ltd., Company Appeal (AT) No. 765/2019 decided on 5.9.2019. It is
submitted that the impugned order be set aside and the matter be remitted back to NCLT for deciding the
petition afresh on merit.

Respondents submits that the appeal is not maintainable as the Appellants have sought the same relief on
the same ground and cause of action as they have filed this appeal as well as filed the application before NCLT
for review of the impugned order. Appellant cannot be permitted to exercise concurrent jurisdiction over the
same dispute over the same parties for the same relief and on same ground and same cause of action. In such
circumstances the possibility of conflicting decisions cannot be ruled out.

Issues:

The question for consideration is that during the pendency of winding up petition the name of the company
has been struck off under Section 248 of the Companies Act 2013, in such circumstances whether the NCLT can
proceed with winding up petition or not?

Judgement:

The NCLAT observed that from sub-section (8) of Section 248, it is clear that Section 248 in no manner will
affect the powers of the Tribunal to wind up the company, the name of which has been struck off from the
register of companies. Therefore, even after removal of the name of the company from the register of companies
the NCLT can proceed with the petition for winding up under Section 271 of the Companies Act, 2013.

Hence, impugned order is not sustainable in law and is hereby set aside and the matter is remitted to NCLT, New
Delhi for deciding the winding up petition on merit as per law.

29.01.2020 |Bank of Baroda (Appellant) | NCLAT

vs. Aban Offshore Limited Company Appeal (AT) No. 35 of 2019
(Respondent)
Justice Jarat Kumar Jain, Member (Judicial)
Mr. Balvinder Singh, Member (Technical)

Dr. Ashok Kumar Mishra, Member (Technical)

Remedies available for Preference shareholders in relation to redemption of preference shares Fact of
the case
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The present Appeal has been filed by the Appellant w.r.t the NCLT, Chennai Bench (Tribunal) order who has
dismissed the application of Appellant solely on the ground that the Appellant being preferential shareholders
has no locus standi to file application for redemption of shares under Section 55(3) of the Companies Act, 2013
or even under Section 245 of the Companies Act, 2013.

The Appellant has submitted that the Respondent Company is a listed Company with Madras Stock Exchange
Limited, Bombay Stock Exchange Limited and National Stock Exchange of India Limited. The Appellant has
subscribed on various dates i.e.09.07.2005, 29.05.2007 and out of total subscription of Rs. 30,00,00,000/-
worth of cumulative Redeemable Non-Convertible Preference Shares at varying coupon rate of 8% and 9% per
annum; has also consented on 31.10.2011 for extended/rolled over of redemption of preference share for a
period of 3 years from the date of original redemption date.

The Appellant has also submitted that the Respondent Company has not yet redeemed any preference shares
inspite of they are paying equity dividend to the extent of 180% for the equity shareholders in the financial Year
2014-15. The Respondent has defaulted on the redemption as well as payment of dividend for the Financial
Year 2015-16 onwards and the said defaults continues till date. The Appellant has also submitted that they have
been made the remediless by the Tribunal for not considering the issue of redemption of preference shares
either under Section 55 or Section 245 of the Companies Act, 2013.

The Respondent has submitted that the Appellant is only representing in these proceedings and none others
representatives from the class of shareholders i.e. Preference shareholders class are representing. They are not
eligible to file application under Section 245 of the Companies Act, 2013 because Section 245 clearly reflects
that an application must be filed by minimum requisite members of the Company. They cannot unilaterally
decide that they are empowered to represent a class of shareholders.

Further, the Respondent has submitted that they have every intention of redeeming its preference shares
upon improvement in the financial situation as their business has gone drastically in rough weather. In view
of uncertainty in crude oil prices and their cash flow position, they were under severe strain due to the non-
realization of receivables from the Middle East rendering them unable to redeem their preference share
(Dividend in 2014-15 was paid to both Equity and Preference shareholders as per the terms and conditions of
the issues).

Issues:

Whether there is any remedy under law available to preference shareholders for filing application for
redemption of preference shares?

Judgement:

The NCLAT examined the intention of legislature for enacting Section 55 as well Section 245 of the Companies
Act, 2013. Section 55(3) of the Companies Act, 2013 clearly states that the Company, when not in a position
of redeem its preference shares, ‘may’ with the consent of 3/4th in value of such preference shares and the
approval of the Tribunal (on a petition filed in this behalf), issue further redeemable preference shares equal to
the amount due (including dividend, if any) in respect of such unredeemed shares. However, there is a proviso,
in ordering such further issue, the Tribunal shall forthwith order redemption of preference shares held by such
persons who do not consent to such further issue.

The Section stipulates that the Company only with the requisite consent of preference shareholders and filing a
petition in this behalf before the Tribunal and its consequent approval - can issue further redeemable preference
shares with regard to the unredeemed preference shares. The Section though requires prior consent of the
shareholders, does not provide for any action that can be taken by the concerned preference shareholders prior
to filing of such petition by the Company. Thus, remedies available to such preference shareholders are only by
way of either consenting or dissenting with such further issue.
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However, intention of the legislature while promulgating Section 55 of the Companies Act, 2013 was to
compulsorily provide for redemption of preference shares by doing away with the issue of irredeemable
preference shares. Therefore, even though there is no specific provision stipulated under the Companies Act,
2013 through which relief can be sought by preference shareholders in case of non-redemption by the company
or consequent non-filing of petition under Section 55 of the said Act, the intention of the legislature being clear
and absolute, Tribunal’s inherent power can be invoked to get an appropriate relief by an aggrieved preference
shareholder(s).

Alternatively, preference shareholders coming within the definition of ‘member(s)’ under Section 2(55) read
with Section 88 of the Companies Act, 2013, may file a petition under Section 245 of the said Act, as a class action
suit, being aggrieved by the conduct of affairs of the company. Thereby, it was held that preference shareholders
are not remediless and for redemption of preference shares, they can file an application under Section 55(3) of
the Companies Act, 2013 or alternatively they may also file application under Section 245 of the Companies Act,
2013 as a class action suit and the NCLT while exercising the inherent power viz. Rule 11 of NCLT Rules, 2016
can pass appropriate order.

Hence, the findings of the NCLT that the Appellant being preference shareholders has no locus standi to file
application for redemption of preference shares does not hold good. Thus, NCLT, Chennai Bench impugned
order was set aside. The matter is remitted back to NCLT, Chennai Bench to decide the application as per law.

20.12.2019 | Joint Commissioner of Income Tax (0SD), | NCLAT

Circle (3)(3)- 1, Mumbai (Appellant) | ¢4, hany Appeal (AT) Nos. 113 & 114 of
vs. Reliance Jio Infocomm Ltd. & Ors. 2019

(Respondents)
And

Income Tax Officer, Ward 3(3)-1, Mumbai
(Appellant) vs. M/s. Reliance Jio Infratel
Pvt. Ltd. & Ors. (Respondents)

Justice S. J. Mukhopadhaya, (Chairperson)
Justice A.LS. Cheema, Member (Judicial)
Mr. Kanthi Narahari, Member (Technical)

Mere fact that a Scheme of Compromise or Arrangement may result in reduction of tax liability does not
furnish a basis for challenging the validity of the same.

Brief facts of the case

‘Reliance Jio Infocomm Limited’- Demerged/ Transferor Company (Petitioner Company No.1), ‘Jio Digital Fibre
Private Limited’- Resulting Company (Petitioner Company No.2) and ‘Reliance Jio Infratel Private Limited’-
Transferee Company (Petitioner Company No. 3) moved joint petition under Sections 230-232 of the Companies
Act, 2013, seeking sanction of the Composite Scheme of Arrangement amongst ‘Reliance Jio Infocomm Limited’
and ‘Jio Digital Fibre Private Limited’ and ‘Reliance Jio Infratel Private Limited’ and their respective shareholders
and Creditors (“Composite Scheme of Arrangement”).

The Petitioner Companies (Respondents herein) filed Company Application seeking dispensation of the meeting
of Equity Shareholders of the Petitioner Company No.2 and the Petitioner Company No.3 by seeking directions
to convene and hold meetings of Secured Creditors (including Secured Debenture Holders), Unsecured Creditors
(including Unsecured Debenture Holders), Preference Shareholders and Equity Shareholders of the Petitioner
Company No.1.

By order dated 11th January, 2019, passed in Company Application, the National Company Law Tribunal
(“Tribunal” for short), Ahmedabad Bench, ordered dispensation of the meeting of the Equity Shareholders of the
Petitioner Company No.2 and the Petitioner Company No.3, directing for holding and convening the meetings
of the Secured Creditors (including Secured Debenture holders), Unsecured Creditors (including Unsecured
Debenture holders), Preference Shareholders and Equity Shareholders of the Petitioner Company No.1.

Notices were directed to be issued on Regional Director, North Western Region, Registrar of Companies,
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concerned Income Tax Authority (in case of Petitioner Company No.1), ‘Securities and Exchange Board of India/,
‘BSE Limited’ and ‘National Stock Exchange of India Limited’ (in case of Petitioner Company No.1) stating that
the representation, if any, to be made by them, within a period of 30 days from the date of receipt. Publication was
also directed to be made and published in the Newspaper in English language having all India circulation and in
Gujarati language having circulation in Ahmedabad. Statutory notice was issued and Affidavits were also filed.

The NCLT, Ahmedabad Bench, taking into consideration the Chairperson’s Report of the meeting of the Secured
Creditors; Chairperson’s Report of the meeting of the Unsecured Creditors; Chairperson’s Report of the
meeting of the Preference Shareholders; Chairperson’s Report of the meeting of the Equity Shareholders of the
Petitioner Company No.1, by order dated 11.01 2019, directed the Regional Director, North Western Region to
make a representation under Section 230(5) of the Companies Act, 2013 and the Income Tax Department to
file representation.

The Joint Commissioner of Income Tax (0OSD), Circle (3)(3)-1, Mumbai and the income Tax Officer, Ward 3(3)-1,
Mumbai have preferred these appeals.

According to the Appellants, the Tribunal has not adjudicated upon the objections raised by the Appellant-
Income Tax Department at the threshold before granting any sanction to the proposed composite scheme
of arrangement. It was submitted that the Tribunal has not dealt with specific objection that conversion of
preference shares by cancelling them and converting them into loan, it would substantially reduce the
profitability of Demerged Company/ ‘Reliance Jio Infocomm Limited” which would act as a tool to avoid and
evade taxes.

The main thrust of the argument was that by scheme of arrangement, the transferor company has sought
to convert the redeemable preference shares into loans i.e. conversion of equity into debt which is not only
contrary to the well settled principles of company law as well as Section 55 of the Companies Act, 2013 but also
would reduce the profitability or the net total income of the transferor company causing a huge loss of revenue
to the Income Tax Department.

According to the Appellants, the scheme seeks to do indirectly what it cannot do directly under the law. By way
of the composite scheme, there is an indirect release of assets by the demerged company to its shareholders
which is used to avoid dividend distribution tax which would have otherwise been attracted in light of Section
2(22) (a) of the Income Tax Act.

Further, as per the law, dividend arising out of preference shares can only be paid by the company out of its
accumulated profits. However, when preference shares are converted into loan, the shareholders turn into
creditors of the company. There are two consequences of such conversion of preference shares into loan.
Firstly, the shareholders who are now creditors can seek payment of the loan irrespective of whether there
are accumulated profits or not and secondly, the company would be liable to pay interest on the loans to its
creditors, which it otherwise would not have had to do to its shareholders. Payment of interest on such huge
amounts of loan would lead to reducing the total income of the company in an artificial manner which is not
permissible in law.

Issues

Whether an assumption that the scheme of Compromise or arrangement may result in reduction of tax liability
will furnish a basis for challenging the validity of the same?

Judgement

The NCLAT, held that without going to the record and without placing any evidence or substantiating the
allegation of avoidance of tax by appearing before the Tribunal, it was not open to the income tax department
to hold that the composite scheme of arrangement amongst the petitioner companies and their respective
shareholders and creditors is giving undue favour to the shareholders of the company and also the overall
scheme of arrangement results into tax avoidance. The NCLAT observed that mere fact that a scheme may result
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in reduction of tax liability does not furnish a basis for challenging the validity of the same.

The Income Tax Department, which sought for liberty, while accepted by the Petitioner Companies (Respondents
herein) and the NCLT, Ahmedabad bench while approving the Composite Scheme of Arrangement has granted
liberty. Such liberty to the Income Tax Department to enquire into the matter, if any part of the Composite
Scheme of Arrangement amounts to tax avoidance or is against the provisions of the Income Tax and is to let it
take appropriate steps if so required.

Thus, NCLAT upheld the decision of NCLT, Ahmedabad bench and in view of the liberty given to the Income
Tax Department decided not to interfere with the Scheme of Arrangement as approved by the Tribunal and
dismissed the appeals filed.

04.12.2019 | Registrar of Companies, Kerala | NCLAT

(Appellant) vs. Ayoli  Abdulla Company Appeal (AT) No.145 of 2019
(Respondent)
Justice Jarat Kumar Jain, Member (Judicial)
Mr. Balvinder Singh Member (Technical)

Dr. Ashok Kumar Mishra Member (Technical)

NCLT per se has no power to waive the filing fee & additional fee. Fact of the case

The Appeal has been preferred by Registrar of Companies, Kerala (‘for short ROC") under Section 421 of the
Companies Act, 2013 R/w Section 248, 252 403 R/w Rule 12 of Companies (Registration Offices & Fees) Rules,
2014 and also Rule 87A(4)(d) NCLT Rules, 2016 by inter alia seeking to set aside the order dated 07.03.2019
passed by NCLT, Chennai Bench, so far as it relate to waival of additional fee in filing of balance sheet and
Annual Return; to direct the Respondent to file all the pending statutory returns viz., Balance Sheets and Annual
Returns with filing fee and additional fee as envisaged under Section 403 of the Companies Act, 2013 etc.

The Appellanti.e. Registrar of Companies, Kerala has preferred the Appeal and the Appellant has no objection in
restoring the name of the company as ordered by the said NCLT but the Appellant is aggrieved by waival of the
additional fee in filing of the pending statutory returns of the Company viz., Balance Sheets and Annual Returns.
As per Section 403 (1) of the Companies Act, 2013 it says that any documents required to be filed under the Act
shall be filed within the time specified in the relevant provisions on payment of such fee as may be prescribed
and also provided for payment of such additional fee which shall not be less than one hundred rupees per day
and different amounts may be prescribed for different classes of Companies. Rule 12 of Companies (Registration
Offices & Fees) Rules, 2014 also states similarly.

The Respondent Company was under the management dispute in the year 2011 onwards and the same was
settled before the NCLT Chennai Bench vide order dated 07.08.2017. The Respondent in the present case was
reinstated as Managing Director of the Company as mentioned in the order of NCLT Chennai Bench. The NCLT
reinstated the Respondent as the Managing Director of the Company and declared all documents filed on or
after 27.04.2011 as null and void which included the Annual Financial Statements and Annual Returns for
the Financial Years of the Company viz. 2003-2004 to 2010-2011 filed on 7.10.2011 under the Company Law
Settlement Scheme (in vogue at the time).

Issues:

Whether NCLT has power to waive additional fees levied on defaulted statutory documents?

Judgement

The NCLAT set aside the order passed by the NCLT, Chennai Bench to the extent of waival of additional fee
for filing of Balance Sheet and Annual Return and held that NCLT per se has no power to waive the filing
fee & additional fee. The Registrar of Companies, Kerala is directed to charge minimum additional fee.
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The Respondent is directed to file all the pending statutory returns viz., Balance Sheet and Annual Return with
filing fee and additional fee within a period of 30 days from the date of receipt of this order and RoC, Kerala is
directed to accept the same with minimum additional fee.

04.12.2019 | Regional Director, Southern | NCLAT

Region and Ors. (Appellants) | ¢,mhany Appeal (AT) No. 352 of 2018
vs. Real Image LLP and Ors.

(Respondents) Justice Jarat Kumar Jain, Member (Judicial)

Mr. Balvinder Singh, Member (Technical)
Dr. Ashok Kumar Mishra, Member (Technical)

If an Indian Limited Liability Partnership (‘LLP’) is proposed to be merged into an Indian company then
firstly, the LLP has to apply for registration under Section 366 of the Companies Act, 2013.

Fact of the case

National Company Law Tribunal, Chennai vide impugned order dated 11.06.2018 allowed the company petition
filed by respondents and permitted amalgamation of the Limited Liability Partnership firm into Private Limited
company. Hence the appellant Regional Director, Southern Region and Registrar of Companies have preferred
this appeal under Section 421 of the Companies Act, 2013.

M/s. Real Image LLP (hereinafter referred to as transferor LLP) with M/s. Qube Cinema Technologies Pvt. Ltd.
(hereinafter referred to as transferee company) and their respective partners, shareholders and creditors moved
joint company petition under Section 230 to 232 ofthe Companies Act, 2013 read with Companies (Compromises,
Arrangements and Amalgamation) Rules 2016 and National Company Law Tribunal Rules, 2016 before NCLT,
Chennai. Transferor LLP is proposed to be amalgamated and vested with transferee company. Transferor LLP is
incorporated on 4.1.2016 under the provisions of Limited Liability Partnership Act, 2008 having its registered
office in Chennai. The transferee company is a private limited company incorporated on 12.1.2017 under the
Companies Act, 2013 and having its registered office also in Chennai. Both the incorporated bodies are engaged
in the business of establishing and or acquiring Audio and Video Laboratories for Recording, Re-recording,
Mixing, Editing, Computer Graphics and special effects for Film, Television Video and Radio Productions etc.

NCLT after considering the scheme found that all the statutory compliances have been made under Section
230 to 232 of the Companies Act, 2013 (in brief Act 2013). NCLT further found that as per Section 394(4)(b)
of companies Act, 1956, LLP can be merged into company but there is no such provision in the Companies Act,
2013. However, explanation of sub-section (2) of Section 234 of the Companies Act 2013 permits a foreign LLP
to merge with an Indian company, then it would be wrong to presume that the Companies Act, 2013 prohibits
of a merger of an Indian LLP with an Indian company.

Thus, there does not appear any express legal bar to allow merger of an Indian LLP with an Indian company.
Therefore, NCLT applying the principal of Casus Omissus, by the impugned order allowed the amalgamation of
Transferor LLP with transferee company.

Being aggrieved the appellants have filed the present appeal.

Issues

Issue for consideration before NCLAT is that by applying the principal of casus omissus a Indian LLP incorporated
under the LLP Act 2008 can be allowed to merge into an Indian Company incorporated under the Act, 2013?

Judgement:

NCLAT observed that it is undisputed that transferor LLP is incorporated on 04.01.2016 under the provisions of
LLP Act, 2008 and the transferee company is incorporated on 12.01.2017 under the Companies Act, 2013. Thus,
these corporate bodies were governed by the respective Acts and not by earlier Act, 1956. Hence, it is apparent
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that as per Section 232 of the Companies Act, 2013, a company or companies can be merged or amalgamated
into another company or companies. The Companies Act, 2013 has taken care of merger of LLP into company.
In this regard Section 366 of the Companies Act, 2013 provides that for the purpose of Part I of Chapter XXI
the word company includes any partnership firm, limited liability partnership, cooperative society, society or
any other business entity which can apply for registration under this part. It means that under this part LLP
will be treated as company and it can apply for registration and once the LLP is registered as company then the
company can be merged in another company as per Section 232 of the Companies Act, 2013.

NCLAT further observed that the provisions of the Companies Act, 2013 as a whole in reference of conversion of
Indian LLP into Indian company there is no ambiguity or absurdity or anomalous results which could not have
been intended by the legislature. The principal of casus omissus cannot be supplied by the Court except in the
case of clear necessity and when reason for it is found in the four corners of the statute itself. There is no such
occasion to apply the principal of casus omissus.

The legislature has enacted provision in the Companies Act, 2013 for conversion of Indian LLP into Indian
Company and vice versa in the Limited Liability Partnership Act, 2008. Thus there is no question infringement
of any constitutional right of the Respondent.

The NCLAT held that the impugned order passed by NCLT, Chennai Bench is not sustainable in law and thus, set
aside, which is allowing the merger of an Indian LLP with an Indian company without such registration.

Cassus Ommisus: a situation omitted from or not provided for by statute or regulation and therefore governed
by the common law.

02.12.2019 | G. Vasudevan (Petitioner) vs. Union of | Madras High Court

India (Rep. by Secretary, Ministry of |y it petition No. 32763 of 2019 and WMP.
Corporate Affairs and Ministry of Law |\

and Justice) (Respondents
J ) (Resp ) 33188 0of 2019

Mr. A. P. Sahi (Chief Justice)

Justice Subramonium Prasad

Section 167(1)(a) Companies Act not violative of Articles 14, and 19(1)(g) of the Constitution of India.
Fact of the case:

Petition filed under Article 226 of the Constitution of India praying for the issuance of a writ of Declaration,
to declare the “Proviso” in Section 167(1)(a) of the Companies Act 2013, as inserted vide the Companies
(Amendment) Act 2017 as ultra vires the Articles 14, 19(1)(g) of the Constitution of India and declare illegal
and null and void.

The challenge in the instant writ petition is to the vires of the proviso to Section 167(1)(a) of the Companies
Act, as inserted by the Companies (Amendment) Act 2017. The same is extracted hereunder: -

“(i) in clause (a), the following proviso shall be inserted, namely: — “Provided that where he incurs
disqualification under sub-section (2) of section 164, the office of the director shall become vacant in all the
companies, other than the company which is in default under that sub-section.”;

Section 167 of the Companies Act gives instances where the office of a Director shall become vacant. Section
167(1)(a) states that if a Director incurs any disqualification specified in Section164, then he vacates his seat
as a Director. The proviso which is under challenge in the instant writ petition states that, when a company
commits a default as stipulated in sub-section 2 of Section 164, then a Director of such defaulting company does
not vacate the post in the company in which the default is committed but a Director of such a company has to
vacate his seat as a Director in all other companies in which he is Director.

The petitioner contends that proviso to Section 167(1)(a) of the Companies Act, leads to unequal treatment
being met out to Directors of a defaulting company based on whether they are Directors in other companies or
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not. The petitioner claims that since this proviso states that such Directors of a defaulting company would only
have to vacate Directorship in other companies while retaining the same in the defaulting company, this leads
to unfair treatment to those Directors who hold such posts in multiple companies.

The petitioner further claims that this differential classification is not based on an intelligible differentia and that
there is no justification provided for mandating the vacation of Directorship in other companies, thus leading
to this provision being arbitrary and violative of Article 14 of the Constitution of India. It is also contended that
the impugned provision irrationally has a detrimental effect on other, non-defaulting companies and punishes
individual Directors for the defaults of a company even when fault cannot be directly attributed to them. The
petitioner also claims that the impugned proviso also violates the principles of natural justice.

Issue

The primary issue in this case relates to whether or not the proviso to Section 167(1)(a) was without justification
irrationally mandating the vacating of Directorship in other companies while not providing for the same in the
defaulting company?

Judgement:

The Madras High Court held that the proviso to Section 167(1)(a) must be interpreted in ordinary terms and
would apply to the entirety of Section 164 including sub-section 2. The Court has further held that this proviso
can be justified on two grounds. Firstly, it has been reiterated that the exclusion of Directors from vacating their
posts in the defaulting company while doing so in all other companies where they hold Directorship has been
done in order to prevent the anomalous situation wherein the post of Director in a company remains vacant in
perpetuity owing to automatic application of Section 167(1)(a) to all newly appointed Directors. Secondly, the
underlying object behind the proviso to Section 167(1)(a) is seen to be the same as that of Section 164(2) both
of which exist in the interest of transparency and probity in governance, Owing to these justifications, the Court
thus holds that the proviso to Section 167(1)(a) is neither manifestly arbitrary nor does it offend any of the
fundamental rights guaranteed under Part III of the Constitution of India. Thus, the writ petition is dismissed.

04.11.2019 | Mukut Pathak & Ors. vs. Union of | Delhi High Court
India & Anr. W.P. (C) 9088/2018 &CM
Appln. No.35006/2018 Justice Vibhu Bakhru

Penalty u/s 164(2) of Companies Act not to apply retrospectively. Fact of the Case:

The petitioners were directors in various companies and were disqualified from being appointed/ reappointed
as directors for a period of five years u/s 164(2)(a), for default on the part of their concerned companies, in
filing of the annual returns and financial statements for the financial year 2014-2016. The said list of directors,
who were disqualified, was published in 2017. The petitioners challenged the list of disqualified directors, for
defaults, pertaining to the financial years 2012-2014 and 2013-2015 before the High Court.

Issues

A.  Whether the provisions of Section 164(2)(a) are retrospective?

B. Whether a prior notice and an opportunity of being heard was required to be given before publishing the
list of the disqualified directors?

C.  Whether the directors of a company are disqualified from being re-appointed as directors in other non-
defaulting companies in which they were directors at the time of incurring the disqualification?
Judgement

A. It was held that the provisions of Section 164 (2) would apply prospectively and that it a well settled
law, that no statute should be construed to apply retrospectively, unless such construction appears clear



Lesson 1 ¢ Corporate Laws Including Company Law

from the language of the enactment or otherwise necessary by implication. It was also equally trite that a
statute is not retrospective merely because it affects existing rights or because a part of the requisites for
its action is drawn from a time antecedent to its passing.

B. Withrespecttothe secondissue, it was noted that principles of natural justice are only meant to supplement
the law and are a kind of code of fair administrative procedure in the decision making process.

However, in the present case, the administrative authorities are not required to take any qualitative decision, in
as to when a director would be disqualified. Section 164(2) merely sets out the conditions, which if not complied
with, would disqualify a person from being reappointed or appointed as a director. Thus, it was unable to accept
that exclusion of the “audi alteram partem” rule resulted in any procedural unfairness.

C. Lastly, Section 164(2) provides that no person who is or has been a director of company that has defaulted
u/s 164(2) shall be eligible to be re-appointed as a director of ‘that company’ or appointed in any ‘other
company’.

The expression ‘other company’ is used to refer to all companies other than the company which has committed
the defaults as specified in clauses (a) and (b) of Section 164(2).

It was also noted that the term appointment would include any ‘reappointment’ as well. Thus, it was held that
the directors of the defaulting companies were not eligible to be appointed or reappointed as directors in any
company for a period of five years. It is clarified that the petitioners would continue to be liable to pay penalties
as prescribed under the Act.

24.10.2019 |Jindal Steel and Power Limited | NCLAT

(Appellant) vs. ArunKumar Jagatramka Company Appeal (AT)No. 221 of 2018

and Ors. (Respondents
(Resp ) Justice S.]J. Mukhopadhaya(Chairperson)

Justice Bansi Lal Bhat,Member (Judicial)

During the Liquidation proceeding under Insolvency and Bankruptcy Code, 2016 a petition under
Section 230 to 232 of the Companies Act, 2013 is maintainable.

Fact of the case

Gujarat NRE Coke Limited (‘Corporate Debtor’/ ‘Corporate Applicant’) moved an application under Section
7 of the I&B Code before the Adjudicating Authority (NCLT), Kolkata for initiation of ‘Corporate Insolvency
Resolution Process’ on account of various defaults committed by it. [t was admitted by the Adjudicating
Authority on 7.04.2017 and ‘Corporate Insolvency Resolution Process’ was initiated.

In absence of any ‘Resolution Plan’, the Adjudicating Authority passed order of ‘Liquidation’ on 11.01.2018 after
the expiry of 270 days. First Respondent-Mr. Arun Kumar Jagatramka (Promoter) filed Appeal before NCLAT
against the order of ‘Liquidation’ in Company Appeal (AT) (Insolvency) No.55-56 of 2018, challenging the
ineligibility under Section 29A of the I&B Code as ‘Resolution Plan’ submitted by him was not accepted. NCLAT
allowed the liquidation proceeding to continue.

In the meantime, 1st Respondent-Mr. Arun Kumar Jagatramka (Promoter) moved an application under Sections
230 to 232 of the Companies Act, 2013 before the NCLT, Kolkata for Compromise and Arrangement between
erstwhile Promoters and the Creditors. In the said case, the impugned order dated 15.05.2018 was passed.

Jindal Steel and Power Limited (Appellant), an unsecured creditor of Gujarat NRE Coke Limited (‘Corporate
Debtor’) has preferred this Appeal under Section 421 of the Companies Act, 2013 against order dated
15.05.2018 passed by NCLT, Kolkata Bench, which allowed the application under Section 230 to 232 of the
Companies Act, 2013, preferred by Promoter - Arun Kumar Jagatramka ordered for taking steps for Financial
Scheme of Compromise and Arrangement between Applicant - Arun Kumar Jagatramka (Promoter) and the
Company (‘Corporate Debtor’) through the ‘Liquidator’, after holding the debts of shareholders, creditors etc.,
in terms of Section 230 of the Companies Act, 2013.
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Issues

The Appellant has challenged the same on following grounds: -
(i) Whether in a liquidation proceeding under Insolvency and Bankruptcy Code, 2016 the Scheme for
Compromise and Arrangement can be made in terms of Sections 230 to 232 of the Companies Act, 20137

(ii) If so permissible, whether the Promoter is eligible to file application for Compromise and Arrangement,
while he is ineligible under Section 29A of the Insolvency and Bankruptcy Code, 2016 to submit a
‘Resolution Plan’?

Judgement:

The NCLAT observed that during the liquidation process, step required to be taken for its revival and
continuance of the ‘Corporate Debtor’ by protecting the ‘Corporate Debtor’ from its management and from a
death by liquidation. During a Liquidation proceeding under Insolvency and Bankruptcy Code, 2016, a petition
under Section 230 to 232 of the Companies Act, 2013 is maintainable.

NCLAT further, stated that even during the period of Liquidation, for the purpose of Section 230 to 232 of the
Companies Act, 2013, the ‘Corporate Debtor’ is to be saved from its own management, meaning thereby the
Promoters, who are ineligible under Section 29A of Insolvency and Bankruptcy Code, 2016, are not entitled to
file application for Compromise and Arrangement in their favour under Section 230 to 232 of the Companies
Act, 2013. Proviso to Section 35(f) of Insolvency and Bankruptcy Code, 2016 prohibits the Liquidator to sell the
immovable and movable property or actionable claims of the ‘Corporate Debtor’ in Liquidation to any person
who is not eligible to be a Resolution Applicant

Further, Promoter, if ineligible under Section 29A of Insolvency and Bankruptcy Code, 2016 cannot make
an application for Compromise and Arrangement for taking back the immovable and movable property or
actionable claims of the ‘Corporate Debtor".

The NCLT by impugned order dated 15.05.2018, though ordered to proceed under Section 230 to 232 of the
Companies Act, failed to notice that such application was not maintainable at the instance of 1st Respondent-
Arun Kumar Jagatramka (Promoter), who was ineligible under Section 29A to be a ‘Resolution Applicant’.

The NCLAT thus, set aside the order passed by the NCLT, Kolkata bench and remitted the case to Liquidator/
Adjudicating Authority to proceed. Hence, the Appeal is allowed.

19.09.2018 | M/s Ind-Swift Limited (Appellant) vs. | NCLAT

Registrar of Companies (Punjab & | company Appeal (AT)No.52 - 53 0f 2018
Chandigarh) (Respondent)
Justice A.LS. Cheema,Member (Judicial)

Mr. Balvinder Singh,Member (Technical)

Repayment of Deposits accepted before Commencement of the Companies Act, 2013 Fact of the case

Appellant is a Listed company, it had accepted deposits since 2002 and regularly paid back till 28.02.2013.
In 2013, it started facing liquidity problems and incurred losses. The Appellant company filed application
before CLB and obtained relief under Section 58AA read with Section 58A (9) of the erstwhile Companies Act,
1956 and got instalments fixed to repay deposits, Appellant again sought re-fixing of periods, instalments and
rate of interest from NCLT, New Delhi bench under Section 74 of the Companies Act, 2013. NCLT rejected the
application. This appeal is against rejection of the application/s.

Issues:

Whether the Appellant company which has already got relaxation from CLB under Section 58AA read with
Section 58A (9) of the erstwhile Companies Act, 1956 and got instalments fixed to repay deposits, can again
apply for re-fixing of periods, instalments and rate of interest for repayment of deposits accepted before
commencement of the Companies Act, 2013 ?
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Judgement:

The NCLAT observed that the NCLT considered that the Appellant had at the time of first grant of time got relief
of huge extension and that there was no reason to accept the plea for further extension. The NCLT appears to
have found that when big relief had already been granted to the Company, further extension was not justified.

Section 76(2) read with Sections 73 and 74 would apply to acceptance of deposits from public by eligible
Companies butit saves the Company which had accepted or invited public deposits under the relevant provisions
of the Companies Act, 1956 and Rules there under and has been repaying such deposits and interests thereon
in accordance with such provisions, then the provisions of Clause (b) of Sub-Section (1) of Section 74 of the
new Companies Act, 2013 shall be deemed to have been complied with. This is, however, subject to the fact that
the Company complies with the requirements under the Companies Act, 2013 and the Rules and “continues
to repay such deposits and interest due thereon on due dates for the remaining period” as per the terms and
conditions.

Considering these provisions, it appears that Section 74(1)(b) was attracted and when it appears from record
that the Appellant defaulted, the penal provisions would get attracted.

Thus, when once a scheme had been got settled, from CLB, default on the part of the Appellant would attract
penal provisions as the earlier scheme itself laid down. Hence, present appeal for further extension is dismiss

09.07.2019 |S. Gopakumar Nair & Anr. vs. Obo [ NCLAT

Bettermann India Pvt.Ltd. Company Appeal (AT)No. 272,/2018
Justice A.L.S. CheemaMember (Judicial)
Mr. Balvinder SinghMember (Technical)

Purchase of minority shares without compliance to Companies Act amounts to oppression and
mismanagement.

Fact of the case:

The Appellants held 100% shares in Cape Electric India Pvt. Ltd. (“CEIPL"). Subsequently, OBO Bettermann
Holdings- GMBH Ltd. (“OBO Germany”) acquired 76% of the shares in CEIPL, pursuant to a shareholder’s
agreement entered into with the appellants. Over the course of time, the name of CEIPL was changed to OBO
Bettermann India Pvt. Ltd. (“OBO India”) and the shareholding of the appellant was reduced to 0.36% in OBO
India.

0OBO Germany made attempts to buy out the equity shares of the appellants pursuant to a put and call option
agreement and later, being in control of OBO India, issued notice u/s 236 of the Companies Act, to buy the
shares of the appellants in spite of their resistance. A petition was filed before the NCLT u/s 241, which was held
as not maintainable. Aggrieved by the order, an appeal was filed before the NCLAT.

Issues:

A.  Whether the appellants’ petition filed u/s 241 is maintainable.
B.  Whether Section 236 could be invoked to acquire the minority shareholding in the present case.

Judgement:

It was observed that there were only three shareholders in OBO India, which included OBO Germany and the
two Appellants. One of the criteria u/s 241 stated that the petition was maintainable if not less than one-tenth
of the total number of members had filed an application making grievances of oppression and mismanagement.

Thus, it was held that appellants were eligible to file petition on the basis of the number of members. The
argument that the petition wasn’t maintainable as the Appellants ceased to exist as the members of OBO India
was rejected, since the cause u/s 241 arose only when the shares of the appellants were wrongfully acquired
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u/s 236 of the Companies Act, 2013. In the present case, there was a gradual change in shareholding as per
different agreements executed between OBO Germany and the Appellants. However, Section 236 could be
invoked only in case of amalgamation, share exchange and conversion of securities and for any other reasons. It
was observed that the words “for any other reasons” had to be read ‘ejusdem generis’ with the preceding word
and must take the same or similar colour.

If this was not the intention of the legislature, then it could have generally mentioned that, in the event of any
person or group of persons becoming 90% shareholder of the issued equity share capital of the company, such
members could express their intention to buyout the remaining stake. Thus, it was held that the respondents
could not have invoked Section 236 to acquire the minority shares of the Appellants as the said provision wasn’t
applicable to their case. Hence, the appeal was allowed.

04.06.2019 | Hari Sankaran (Appellant) vs. Union of | Supreme Court of India
India & Ors.(Respondents) Civil Appeal No. 3747 02019
Justice M. R. Shah Justice Indu Malhotra

Companies Act, 2013 - Section 130 - Application by central government for reopening and recasting
of accounts - Objection by ex-director of the company - NCLT allowed the application by Central
Government - on appeal NCLAT concurred with NCLT.

Facts of the case:

The facts leading to the present appeal in nutshell are as under:

The Respondent No. 2 - IL&FS is a company incorporated under the provisions of the Companies Act, 1956.
That the said company IL&FS has 348 group companies, including IFIN and ITNL. That the said IL&FS is a
core investment company and systemically important Non-Banking Finance Company duly approved under the
Reserve Bank of India Act, 1931.

Over the years, it had inducted institutional shareholders. That on 01.10.2018, the Central Government through
the Ministry of Corporate Affairs filed a petition before the learned Appellate Tribunal under Sections 241
and 242 of the Companies Act alleging inter alia, mismanagement by the Board of IL&FS and that the affairs
of IL&FS were being conducted in a manner prejudicial to public interest. It was found that the management
of IL&FS and other group company/companies were responsible for negligence and incompetence, and had
falsely presented a rosy financial statement.

To unearth the irregularities committed by IL&FS and its companies, the provisions of Section 212(1)(c) of
the Companies Act were invoked for investigation into the affairs of the company. The investigation was to be
carried out by the Serious Fraud Investigation Office (hereinafter referred to as ‘the SFIO’) in exercise of powers
under Section 212 of the Companies Act. The SFIO submitted an interim report dated 30.11.2018 to the Central
Government placing on record that the affairs in respect of IL&FS group Companies were mismanaged, and that
the manner in which the affairs of the company were being conducted was against the public interest.

The Registrar of Companies also conducted an enquiry under Section 206 of the Companies Act, and prima
facie concluded that mismanagement and compromise in corporate governance norms and risk management
has been perpetuated on IL&FS and its group companies by indiscriminately raising long term and short terms
loans/borrowings through Public Sector Banks and financial institutions.

This appeal was filed by Infrastructure Leasing & Financial Services Limited (referred to as ‘IL & FS’) before
the Supreme Court of India against the order dated 31.01.2019 passed by the NCLAT, vide. the said order the
Appellate Tribunal has dismissed the appeal preferred by the Appellant and has confirmed the order passed
by the NCLT, Mumbai Bench dated 01.01.2019 by which the NCLT allowed the application preferred by the
Central Government under Section 130(1) & (2) of the Companies Act, 2013 and has permitted recasting and
re- opening of the accounts of IL&FS, IL&FS Financial Services Limited (“IFIN”) and IL&FS Transportation
Networks Limited (“ITNL") for the last five years.
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Issues

The question which is posed for consideration before the Hon’ble Supreme Court is, whether in the facts and
circumstances of the case, can it be said that the order passed by the learned Tribunal is illegal and/or contrary
to Section 130 of the Companies Act?

Judgement:

The Supreme Court of India inter-alia observed that the NCLT may, under Section 130 of the Companies Act,
2013, pass an order of reopening of accounts if it is of opinion that

(i) therelevant earlier accounts were prepared in a fraudulent manner; or

(ii) the affairs of the company were mismanaged during the relevant period casting a doubt on the reliability
of the financial statements.

Thus, the Tribunal would be justified in passing the order under Section 130 of the Companies Act, 2013 upon
fulfilment of either of the said two conditions.

In view of the above referred legal position in addition to the reports of SFIO & ICA], the specific observations
made by the NCLT while passing the order under Section 241/242 of the Companies Act, 2013 and considering
the fact that the Central Government has entrusted the investigation of the affairs of the company to SFIO in
exercise of powers under Section 242 of the Companies Act, it cannot be said that the conditions precedent
while invoking the powers under Section 130 of the Companies Act, 2013 are not satisfied.

Based on the facts and circumstances of the case, narrated hereinabove, and also in the larger public interest
and when thousands of crores of public money is involved, the Tribunal is justified in allowing the application
under Section 130 of the Companies Act, 2013 which was submitted by the Central Government as provided
under Section 130 of the Companies Act, 2013.

The Supreme Court of India upheld the order passed by NCLAT & NCLT under Section 130 of the Companies
Act, 2013 for reopening of the books of accounts and re-casting the financial statements of the Infrastructure
Leasing & Financial Services Limited; IL&FS Financial Services Limited and IL&FS Transportation Networks
Limited for the last five years, viz. from Financial Year 2012-13 to the Financial Year 2017-18 in larger public
interest and dismissed the appeal.

07.05.2019 | CADS Software India Pvt. Ltd. and Ors | NCLAT

(Appellant) vs.Mr. K.K. Jagadish & Ors., Company Appeal (AT) No.320 of 2018
(Respondents)
Justice A.L.S. Cheema, Member (Judicial)

Mr. Balvinder Singh, Member (Technical)

Removal of director due to loss of confidence as argued by the appellant does not appear in the
Companies Act and Managing Director is eligible for compensation

Fact of the case

1+ Respondent was removed as Director of the Appellant Company pursuant to the Management losing
confidence in him at the EGM on 7.8.2015 which resulted in 1s:Respondent to file company petition before the
NCLT, Chennai for relief against oppression and mismanagement under Sections 241 and 242 of the Companies
Act, 2013. The 1«Respondent alleged five acts of oppression while alleging three acts of mismanagement. The
Appellants pleaded that the Company Petition is filed with the ulterior motive of extracting Rs. 10 crores from
the Company.

The NCLT held that in terms of Section 202(3) of the Companies Act, upon removal, the Managing Director of
a company would be entitled to receive remuneration which he would have earned if had been in office for the
remainder of his term or for three years, whichever is shorter. Accordingly, it is deem fit to order a compensation
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of Rs.105 lakhs (calculated at the rate of Rs.35 lakhs p.a. for three years) together with interest @ 10% from
the date of removal of the petitioner (Respondent herein) from the office of Managing Director, plus other
benefits as already offered, till the date of payment to the Petitioner by the R1 company/other respondents
(Appellants herein). Being aggrieved by the impugned order dated 19.7.2018 the Appellants (Original 1st and
6th Respondent) have preferred this appeal.

The Appellants have stated that the 1+ Respondent was not legally entitled to any compensation for the loss
of office as Managing Director in the absence of any breach by the 1. Appellant and in the absence of any
fixed period of appointment as Managing Director. The Appellants further stated that the removal of the 1«
Respondent as Director of the company is valid as they have done substantial compliance with Section 169 of
Companies Act, 2013.

Issues:

Whether a person removed from the post of Managing Director is eligible for compensation, when he is removed
due to the reason of loss of confidence?

Judgement:

The NCLAT observed that the 1st respondent was functioning as Managing Director of the company since
17.4.1996 and was not appointed for a fixed tenure. 1st respondent was removed from the company. Upon
removal as Managing Director, 1st respondent is entitled to compensation for loss of office as per Section 202
of the Companies Act, 2013.

The arguments advanced by the Appellant that 1st Respondent was removed due to loss of confidence. The
Tribunal held that the term loss of confidence does not appear in the Companies Act and accordingly, the NCLT
Chennai bench has rightly given his findings and arrived at to give compensation of Rs.105 lakhs (calculated
at the rate of Rs.35 lakhs p.a. for three years) together with interest @ 10% from the date of removal of the
1st Respondent as Managing Director plus other benefits as already offered, till the date of payment by the
company/other respondents.

Hence, the Appeal is accordingly dismissed.

CompaniesAct,2013 -Sections 242 & 242 - Oppressionand mismanagement proceedings - Impleadment
of creditor bank allowed by NCLT

Fact of the case:

The Appellant ‘Usha Martin Ventures Ltd. & Ors. filed Petition under Section 241 & 242 of the Companies Act,
2013 alleging oppression and mismanagement against ‘Usha Martin Ltd. & Anr’ -Respondents. The State Bank
of India filed an intervention application, which was allowed by National Company Law Tribunal. Appellants
challenged the impleadment of SBI in this appeal.

The Appellants submitted that State Bank of India being a lender is not a necessary party nor a formal party
and, therefore, it cannot be impleaded as Respondents in a petition under Section 241 & 242 of the Companies
Act, 2013.

The Respondent submitted that the bank has a nominee Director in the Board of Directors of the company who
is required to be present in board meetings in the interest of the company.

Issues:

The Respondent- State Bank of India is not a necessary party, inspite of the same, it has allowed to intervene the
Respondents by the NCLT, Kolkata bench.



Lesson 1 ¢ Corporate Laws Including Company Law

Judgement:

NCLAT held that as the lender State Bank of India has a nominee as one of the Director of the Company and the
petitioner have alleged mismanagement of the company, The NCLT rightly allowed the State Bank of India to
intervene in the matter. The appeal is accordingly dismissed.

28.01.2019 | Kanodia Knits Pvt. Ltd. (Appellant) | NCLAT

vs. Registrar of Companies Delhi & Company Appeal (AT)No. 216 of 2018
Haryana (Respondent)
Justice A.LS. Cheema,Member (Judicial)

Mr. Balvinder Singh,Member (Technical)

The documents placed by the Appellant company failed to prove that it was carrying on business or was
in operation when its name was struck off.

Fact of the case:

The name of the appellant company was struck off by the Registrar of Companies, as the company had not been
carrying on business or nor in operations for two immediately preceding five years and the company had not
obtained the status of dormant company under Section 455 of the Companies Act, 2013.

The Appellant filed the appeal before NCLT claiming that it had not been served with Notice under Section
248(1) of the Companies Act, 2013 and the Registrar of Companies (ROC) had proceeded to issue notice under
Section 248(5) of the Companies Act, 2013 and the name of the appellant company was then struck off. The
Appellant claimed that the company had been doing business and was in operation and audited financial
statements for the year financial year 2012-13 to FY 2016-17 were filed.

The NCLT considered the case put up before it as well as the documents and came to the conclusion that the
appellant company failed to prove that it was carrying on business or was in operation when its name was
struck off and dismissed the appeal which was filed before it. Against the dismissal the present appeal has been
filed and the same claim is put up by the Appellant referring to the documents which were filed before NCLT.

The ROC filed reply before the NCLAT and affidavit of ROC claims that the Appellant company had not filed
financial statements from the financial year ending 31.3.2004 till 31.3.2011. The balance sheet and annual
return was filed for the year ending 31.3.2012 and thereafter again there was no filing and according to ROC,
STK-1 notice was duly issued to company on 21.3. 2017 and the copy of the same has been filed. According to
the ROC the Appellant did not respond to the notice and further steps to strike off the company were taken.
Hence, later on public notice as per Section 248(5) was issued.

Issues:

e Whether the ROC had served Notice under Section 248(5) of the Companies Act, 2013 before proceeding
towards striking off the name of the Appellant Company?

e Whether Appellant company was in business or operation when it was struck off?

Judgement:

The NCLAT held that there is no doubt, that the affidavit filed by the ROC attaching copy of the Notice dated
21.3.2017 as per STK 1 and the affidavit which claims that such notice was issued to the Appellant company as
per the official records of the ROC. Apart from this the appeal filed before NCLT itself admitted that notice under
Section 248 was published in the official gazette, copy of notice STK 5 also gave opportunity to the appellant to
move the ROC if it was aggrieved by the proposed removal of the company name. After such notice the Appellant
made no effort to move the ROC and put up its case that the Appellant was in business or in operation when
the name was struck off. Thus, the contention that opportunity to the Appellant was not given is not accepted.
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Regarding the merits of the claim that the Appellant was in business or in operation the documents filed before
NCLAT include two income tax returns for the assessment years 2016-17 and 2017-18. The return for 2016-17
claims that the gross total income of the year was Rs.504 and the income tax return for 2017-18 claims that
the gross total income was Rs.1473/-. If the invoices are seen, the seller is shown as Kanodia Hosiery Mills
and buyer is Kanodia Knit (P) Ltd. If the address of the seller is perused in these invoices it is 35, North Basti
Harphool Singh, Sadar Thana Road, Delhi. This is the same address of the Appellant, Kanodia Knits Pvt Ltd,
also. How much weight such documents should be given is a foregone consequence. Thus, claim of Appellant
regarding such documents does not prove that the company was in business or in operation.

Having heard the Appellant, and seeing the documents findings and observations of the NCLT, NCLAT found no
reason to differ from NCLT. Hence, there is no substance in this appeal. The appeal is rejected.

08.01.2019 | ShashiPrakash Khemka (Dead) Through | Supreme Court of India

LRs. and Anr. (Appellants) vs. Nepc| ciyj) Appeal Nos.1965-1966 of 2014
Micon & Ors. (Respondents)
Justice L. NageswaraRao

Justice Sanjay KishanKaul

Power vested with the NCLT to deal with issues pertaining to rectification of register of members and
not the civil courts.

Fact of the case

The appellant had filed a petition before the Company Law Board (“CLB”), seeking rectification of the register
of members u/s 111- A of the erstwhile Companies Act, 1956. It was held that the petitions were maintainable
and didn’t suffer from limitation, and CLB decided to hear the matter on merits.

However, an appeal was filed by the respondent before the High Court of Madras, which reversed the decision
of the CLB and in effect, relegated the parties to a civil suit. Thus, a special leave petition was filed before the
Supreme Court by the appellant to resolve the subject matter of dispute in the exercise of power u/s 111-A of
the erstwhile Companies Act, 1956.

Issues

Whether issue related to transfer of shares would be adjudicated by the Civil Courts or by the Company Law
Board.

Order

Reliance was placed on the judgment in Ammonia Supplies Corporation (P) Ltd. vs. Modern Plastic Containers
Pvt. Ltd. and Others to canvass the proposition that while examining the scope of Section 155 of the Companies
Act, 1956 (the predecessor to Section 111), a view was taken that the power was fairly wide, but in case of a
serious dispute as to title, the matter could be relegated to a civil suit.

Furthermore, it was noted that subsequent legal developments had a direct effect on the present case as
Companies Act, 2013 had been amended which provided for the power of rectification of the Register u/s 59
of the Companies Act, 2013 and conferred such powers on the NCLT. A reference was also made to Section 430
of the Companies Act, 2013 which completely barred the jurisdiction of the civil courts in matters in respect of
which the power had been conferred on the NCLT. In light of the above facts, the Supreme Court was of the view
that relegating the parties to a civil suit would not be appropriate, considering the manner in which Section 430
was widely worded.

Hence, the appeal was allowed and it was held that the appropriate course of action would be to relegate the
appellants to remedy before the NCLT under the Companies Act, 2013.
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14.11.2018 |S. Ahamed Meeran (Appellant) vs. | NCLAT

Ronny George & Ors (Respondents) Company Appeal (AT)No. 162 of 2018
Justice S.J. Mukhopadhaya,Chairperson
Justice A.L.S. CheemaMember (Judicial)

Eligibility criteria to maintain petition before the Tribunal & Grant of waiver to maintain application
under Sections 241 & 244 of the Companies Act, 2013

Fact of the case :

This appeal has been preferred by Appellant against order dated 14.03.2018 passed by NCLT, Single Bench
Chennai, whereby and where under the Tribunal granted waiver in favour of 1« Respondent - ‘Ronny George’
under Proviso to Sub-section (1) of Section 244 of the Companies Act, 2013 for entertaining a petition alleging
oppression and mismanagement in the company.

The Appellant submitted that the 1st Respondent is a minority shareholder of 2nd Respondent Company holding
8.99% shares. According to him the 1st Respondent failed to make out a case of any ‘exceptional circumstances’
to get the application for waiver allowed in its favour.

The 1st Respondent submitted that the Appellant is reagitating the issue on wholly irrelevant ground. According
to him, the NCLT has considered critical facts laid down by this Appellate Tribunal in ‘Cyrus Investment Pvt. Ltd.
& Anr. Versus Tata Sons Ltd. & Ors.’ and after careful consideration and taken into consideration the fact that 1st
Respondent is the member of the company and the matter of complaint pertains to oppression and no similar
allegations of oppression were made earlier, the waiver was allowed.

Issues:

Eligibility criteria to maintain Petition under Section 241 & 244 of the Companies Act, 2013

Judgement:

In ‘Cyrus Investment Pvt. Ltd. & Anr. V.Tata Sons Ltd. & Ors., NCLAT has noticed the shareholding pattern and
taking into consideration the fact that majority of the shareholders having less than 10% of the shareholding,
except 2 got more than 10% and that the Appellant ‘Cyrus Investment Pvt. Ltd. has invested about Rs.1,00,000
Crore in ‘Tata Sons Ltd. out of the total investment of Rs.6,00,000 Crore, held that the Appellant of the said case
namely ‘Cyrus Investment Pvt. Ltd” has made out an exceptional case to maintain a petition for waiver under
Proviso to Sub-section (1) of Section 244 of the Companies Act, 2013.

The present case of the 1sRespondent ‘Ronny George’ is not only different but a reversal case where majority
of the shareholders have more than 10% of shareholding except two who are less than 10% shareholding.
Therefore, it cannot be held that the 1+ Respondent has made out a case of exceptional circumstances for
grant of waiver to maintain an application under Section 241- 242 on such ground. This apart, no exceptional
circumstance has been shown by the Tribunal to grant waiver. The factors recorded by NCLT of the impugned
order are no grounds to treat them as exceptional circumstances keeping in view our Judgment in the matter of
‘Cyrus Investment Pvt. Ltd. & Anr. v. Tata Sons Ltd. & Ors.” (Supra).

In view of the aforesaid fact, the impugned order of Tribunal being based on wrong presumptions of fact and
law and as thelst Respondent has failed to make out a case for waiver, the said order is set aside. The petition
under Section 241 and 242 preferred by 1st Respondent (Petitioner) before the Tribunal in respect to 2nd

Respondent Company - ‘Professional International Couriers Private Limited’ is not maintainable and to be
dismissed. The appeal is allowed with aforesaid observations.
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24.10.2018 | K. J. Suwresh & Anr. (Appellants) vs. | NCLAT

Teamlease Staffing Services Pvt. Ltd. Company Appeals (AT)N0s.30 & 167 of 2018
& Anr. (Respondents)

Justice AIS Cheema,Member (Judicial)

Mr. Balvinder Singh,Member (Technical)

NCLAT dismissed the objection raised by the Appellants on alleged non- receipt of notice regarding
scheme of Amalgamation.

Fact of the case:

These appeals arise out of the order of merger passed by NCLT Chennai and NCLT Mumbai. The appellants
challenge the amalgamation of the companies on the ground that they were not put to notice of the amalgamation.

To put the case of the Appellants in a nutshell, their grievance is that they were holding 100% equity shares in
the transferor Company No.1 - ASAP Info Systems Private Limited and there was Share Purchase Agreement
(‘SPA, in short) dated 04.07.2016 between them and the transferee Company whereby the 100% shareholding
was to be transferred by them to the transferee Company. Their grievance is that the payments were to be made
by the Transferee Company in tranches and after initial payment, there has been default.

Issues:

The contention of Appellants is that they ought to have been treated either as shareholder or creditors of the
transferee Company and in either case they were entitled to Notice. It is claimed that no Notice was given to
them and hence they are aggrieved by such amalgamation.

Judgement:

The NCLAT held that the Respondents rightly submitted that with such Affidavits executed by the Appellants
in May, 2017, on record, it is clear and apparent that the Appellants had knowledge. The Appellants clearly had
knowledge and information regarding the scheme of amalgamation of these Companies and had given their No
Objections, even if they relate to Appellant No.1 in capacity of Director of Lakshmi Car Zone Limited.

The arguments on behalf of the Appellants is not convincing that they had different capacity as the 100%
shareholders of the transferor Company No.1 which had entered into the Share Purchase Agreement and thus
in that capacity Notice should have been given to them and their objections or no objections should have been
taken.

At the time of arguments, Counsel for the Appellants accepted that Diary No.4167 shows that the audited
balance sheet as available was till 31.03.2016 and the Share Purchase Agreement was of subsequent date of
04.07.2016. Although it is argued that the Share Purchase Agreement being subsequent, the Auditors may not
have known about the same and so did not refer, we find from the certified copy of record of proceedings before
NCLT, Chennai filed with Diary No.4167 that the Official Liquidator in his Report noted that the CA did record
that there was change in management in the month of August, 2016 in respect of transferor Company No.1.
The Report of Official Liquidator shows that both the transferor Companies were wholly owned subsidiaries of
transferee Company.

What appears is that after the Appellants executed the SPA, they handed over their shares and admitted that
they had resigned as Directors on 01.01.2017. In fact, the Appellants even approved the balance sheet of the
transferor Company No.1, as on 31st March, 2016 by signing the same on 31.08.2016.

The NCLAT after going through such documents observed that it clear that the Appellants were clearly aware
of the proceedings relating to the scheme of amalgamation and had no difficulties initially but it appears that,
as their transaction based on SPA landed in difficulties and so, now they want to raise grievances to the scheme
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of amalgamation on the plea that Notice to them also was necessary. Going through the material on record,
NCLAT did not find that there is any substance in the grievance raised by the Appellants. Dispute relating to SPA
is before Arbitration and Transferee Company is facing it. If Appellants had difficulty, they never went before
NCLT to raise Objections although they knew about the amalgamation process going on. This being so, both the
Appeals are rejected.

16.10.2018 | SAS Hospitality Pvt. Ltd. & Anr. (Petitioner) vs. Surya | Delhi High Court
Constructions Pvt. Ltd. & Ors. (Respondent) CS (Comm) 1496 0f2016

Justice Prathiba M.Singh.

Whether civil court has jurisdiction regarding dispute over Sections 59 & 62 - Allotment of shares
under the Companies Act, 2013

Facts of the case:

SAS Hospitality Pvt. Ltd. is the Plaintiff No.1 in the present suit and Plaintiff No.2 Mr. Anant Kumar Aggarwal
is the shareholder of the Plaintiff No.1. The Defendant No.1 - Surya Construction Pvt. Ltd. (Company) is a
company, which owned a hotel property at New Delhi. The authorised share capital of the Company was 1 crore
divided into 1 Lakh equity shares of Rs.100/- each. The actual issued share capital as on 31st March, 2013 was
Rs.85,76,500/- comprising of 85,765 shares of Rs.100/- each. The Defendant Nos.2 to 4 Mr. Samir Nawalgari,
Mr. Sharad Nawalgari and Mr. Vaibhav Jhawar were managing the Company. The majority shareholder of the
Defendant No.1 Company to the tune of 99.96% was the Plaintiff Company.

The suit was filed on the basis of the following allegations.

a) That the Defendant Nos.5 to 9 were allotted shares of the Company in an illegal and clandestine manner
on 5th October, 2013.

b) That the said allotment was made known by virtue of returns filed on 7th December, 2013

c¢) That the allotment of shares was done in an illegal and unlawful manner by transferring the moneys
belonging to the Company and showing artificial deposit of Rs.1.6 crores. In fact, the same amount of Rs.48
Lakhs belonging to the Company was rotated repeatedly to show that the Defendant Nos.5 to 9 had paid
the Company between 6th and 9th September, 2013, whereas in fact they had not made the said payments.

d) That in a fraudulent manner the shareholding of the Plaintiff in the Company, which was to the tune of
99.96%, was diluted to 21.44%.

e) That the share warrants, which were purportedly issued on 30th March, 2013, were illegal as the share
capital did not permit issuance of share warrants. Moreover, share warrants could only be issued by a
public limited company and not by a private limited company.

f)  That by circulating the same amount on four different occasions and showing that the Defendant Nos.5
to 9 had subscribed to the share capital, allotment of share was made in their names, which is completely
illegal.

The Defendants have filed their written statement and raised a preliminary issue as to the maintainability of
the present suit. It is stated that the Company was in severe financial crisis due to a loan taken by the Company
from India Bulls Housing Finance Ltd. In fact, it is stated that the only property of the Company has already been
attached under Securitisation and Reconstruction of Financial Assets and Enforcement of Securities Interest
Act, 2002 (hereinafter, ‘SARFAESI Act’) and the same has, in fact, been sold. The purported sole asset of the
Defendant No.1 Company is no longer an asset of the Plaintiff Company.

Issues:

Whether civil court has jurisdiction over disputes regarding Allotment of shares under the Companies Act,
20137
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Judgement:

Before going into the question as to whether this Court has the jurisdiction to entertain and try the present suit
and grant reliefs prayed for, it is necessary to analyse the scheme of the Companies Act, 2013, along with the
constitution of the NCLT. The NCLT has been vested with powers that are far reaching in respect of management
and administration of companies. The said powers of the NCLT include powers as broad as “regulation of
conduct of affairs of the company” under Section 242(2) (a), as also various other specific powers. NCLT is a
tribunal which has been constituted to have exclusive jurisdiction in the conduct of affairs of a company and its
powers can be contrasted with that of the CLB under the unamended Companies Act, 1956.

In the Companies Act, 2013, Sections 407 onwards deal with the constitution of the Tribunal. Section 420 has
vested the Tribunal with powers to ‘pass such orders thereon as it thinks fit. The Tribunal is also vested with
the power of review. Under Section 424 of the Companies Act, 2013, the Tribunal also has the same powers and
functions as are vested with a Civil Court. In addition to the above, the Tribunal also has the power to punish for
contempt which was hitherto not available with the CLB. In various ways, the NCLT is not merely exercising the
jurisdiction of a Company Court under the new Companies Act, 2013, but is also vested with inherent powers
and powers to punish for contempt. It is in this background that the court has to decide the issue of jurisdiction,
which has been raised by the Defendant.

Under Section 62 of the Companies Act, 2013, a procedure has been prescribed for issuance of share capital.
The said procedure involves sending of a letter of offer to existing shareholders [Section 62(1) (a)] and to
employees [Section 62(1) (b)]. The manner of sending of the said offer is also prescribed. The said offer also has
to contain the details as to the terms under which the offer is being made, including the terms for conversion
of debentures or loans to shares. Upon this procedure being followed, the subscribed share capital can be
increased by the company.

The effect of the increase in the share capital and allotment of the same to any person has an automatic effect,
i.e, itresults in the alteration of the register of members under Section 59 of the 2013 Act. Thus, while the power
to issue share capital vests in the company, the said power, without the section implementing the said issuance,
is of no effect, and has no consequence. Any dispute in respect of rectification of the register of members under
Section 59 of the Companies Act, 2013, can be raised by any person aggrieved to the Tribunal i.e., the NCLT.

The bar contained in Section 430 of the Companies Act, 2013 is in respect of entertaining “any suit”, or “any
proceedings” which the NCLT is “empowered to determine”. The NCLT in the present case would be empowered
to determine that the allotment of shares in favour of the Defendant Nos.5 to 9 was not done in accordance with
the procedure prescribed under Section 62 of the Companies Act, 2013.

The NCLT is also empowered to determine as to whether rectification of the register is required to be carried
out owing to such allotment, or cancellation of allotment ordered, if any. The NCLT can also determine if in the
interregnum, the Defendant Nos.5 to 9 ought to exercise any voting rights. The NCLT would be empowered to
pass any such orders as it thinks fit, for the smooth conduct of the affairs of the company, which would include
an injunction order protecting the assets of the Defendant No.1 Company. The NCLT would also be empowered
to oversee and supervise the working of the company, and also appoint such persons as it may deem necessary
to regulate the affairs of the company:.

The allegations in the present case relate to non-compliance of the stipulations in Section 62 of the Companies
Act, 2013. The non-compliance of any conditions contained in Section 62 of the Companies Act, 2013, also
constitutes mismanagement of the company, inasmuch as under Section 241 of the Companies Act, 2013, the
conduct of affairs of the company “in a manner prejudicial” to any member or “in a manner prejudicial to the
interest of the company”, would be governed by the same. The jurisdiction to go into these allegations, vests
with the Tribunal under Section 242 of the Companies Act, 2013. Under Section 242(2), the NCLT has the power
to pass “such order as it thinks fit”, including providing for “regulation of conduct of affairs of the company in
future”. These powers are extremely broad and are more than what a Civil Court can do.
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Even if in the present case, the Court grants the reliefs sought for by the Plaintiff, after a full trial, the effective
orders in respect of regulating the company, and administering the affairs of the company, cannot be passed in
these proceedings. Such orders can only be passed by the NCLT, which has the exclusive jurisdiction to deal with
the affairs of the company.

The Legislative scheme having been changed, with the amendments which have brought about and for all the
reasons stated herein above, this Court holds that the present suit is liable to be rejected leaving the Plaintiff to
avail its remedies, in accordance with law before the NCLT.

23.05.2018 Karn Gupta (Petitioner) vs. Union | Delhi High Court
of India & Anr.(Respondents) W.P.(C) 5009/2018 and CM N0.19290/2018

Justice C. Hari Shankar

The petitioner has resigned from the directorship of the company in question. The petitioner would not
incur a disqualification under Section 164 of the Companies Act, 2013.

Fact of the case:

The writ petitioner complains that he had been appointed as a director in a company registered under the name
of Eternal Wellness Centre Pvt. Ltd. on 11.07.2012. From where he resigned on 05.12.2012. The company failed
to submit Form 32 regarding his resignation in accordance with the provisions of the erstwhile Companies Act,
1956 with the Registrar of Companies.

On 6.09.2017 and 12.09.2017 MCA notified a list of directors who have been disqualified under Section 164(2)
(a) of the Companies Act, 2013 as directors with effect from 1.11.2016. Petitioners name features in this
list, irrespective of his resignation. As a result, the Petitioner stands prohibited from being appointed or re-
appointed as a director in any other company for a period of five years.

Hence, it is submitted that as the Petitioner has resigned from the directorship of the company in question, He
would not incur a disqualification under Section 164 of the Companies Act, 2013.

Consequently, the disqualification as notified in the lists dated 6.09.2017 and 12.09.2017 by the Respondent
no.1 was incorrect and illegal.

This position is not disputed by the respondents.

Issue:

Whether the petitioner who has resigned from the directorship of the company in question. would incur a
disqualification under Section 164 of the Companies Act, 2013?

Judgement:

Delhi High Court held that the disqualification of the petitioner as notified in the impugned list as disqualification
of the petitioner as a director of the company and the resultant prohibition under Section 164(2)(a) of the
Companies Act, 2013 by virtue of the petitioner’s name featuring in the lists dated 6.09.2017 and 12.09.2017
is hereby set aside and quashed. The Registrar of Companies is directed to ensure that its records are properly
rectified to delete the name of the petitioner from the lists.

01.03.2017 | Rishima SA Investments LLC (Petitioner) | Calcutta High Court

vs. Registrar of Companies, West Bengal | wwp No. 20044 (W) of 2016

& Ors.(Respondent
(Resp ) Justice Debangshu Basak

A person other than member or creditor can also challenge the ‘Striking’ off the Company Name Fact of
the case:
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The petitioner assails a decision of the Registrar of Companies, West Bengal striking off the name of Rama Inn
(International) Private Limited from the Register maintained in respect of companies. The petitioner is neither
a member nor a creditor or the company itself to apply under Section 560(6) of the erstwhile Companies Act,
1956 for recall of the order of the Registrar.

He submits that, the impugned decision of the Registrar of Companies is dated September 10, 2015 when the
provisions of the Companies Act, 2013 had not been notified. He further submits that, on the date of filing of
the writ petition being 08.09.2016, the same position with regard to the notification of the provisions of the
Companies Act, 2013 had continued. He submits that, the provisions of Section 248 of the Companies Act, 2013
have been notified subsequent to the filing of the writ petition. Therefore, the petitioner did not approach the
National Company Law Tribunal under the Act of 2013.

Referring to the impugned decision of the Registrar of Companies, Petitioner submits that, no reasons have
been ascribed by the Registrar why the name of the company was struck off. He submits that, the petitioner,
the company and another legal entity had entered into an agreement with regard to a hotel business. Such
agreement contains an arbitration clause. Disputes and differences had arisen between the parties to such
agreement. The petitioner had referred such disputes to arbitration in terms of the arbitration clause. Such
arbitration proceedings are pending. The company was a party respondent in such arbitration proceedings.
In order to non-suit the petitioner in the arbitration proceedings, the respondent nos. 2 and 3 who were the
persons in control and management of such company have made an application under Section 560 of the Act of
1956 before the Registrar of Companies, West Bengal. The decision of the Registrar of Companies to strike off
the name of the Company in this regard is, therefore, perverse.

The Respondent nos. 2 and 3 submits that, the Petitioner has no locus standi to file the writ petition. He submits
that, the Petitioner is neither the company itself nor is a member or creditor of the company. The petitioner,
therefore, cannot be allowed to achieve something indirectly which is not permitted to it directly. The petitioner
is not entitled to apply under Section 560(6) of the Act of 1956. The petitioner is, therefore, not entitled to
challenge a decision of the Registrar of companies taken under Section 560 of the Act of 1956.

Issues:
The pleadings and the contentions of the rival parties give rise to the following issues:-

e Isaperson, not being a member or a creditor or the company itself, entitled to challenge the striking off of
the name of the company under Section 560 of the erstwhile Companies Act, 19567

e Does the petitioner have the locus standi to file and maintain the present writ petition?

e Ifthe answers to the first two issues are in the affirmative, is the impugned order of the Registrar vitiated
as being perverse and without reason?

Judgement :

The Calcutta High Court held that though the petitioner is not the company nor its member or creditor & it is not
the person named in Section 560(6) of the erstwhile Companies Act, 1956. He does not have the statutory right
to apply under Section 560(6) of the erstwhile Companies Act, 1956 but there is a remedy for every violation
of a right. The petitioner claims violation of its rights by the impugned decision of the Registrar of Companies.
It cannot be said that, the Petitioner does not have any forum before which it can ventilate its grievances or
seek redressal with regard to the impugned decision of the Registrar of companies. The constitutional right
to approach a Court Article 226 of the Constitution of India, cannot be taken away by statute. Such a person
can approach a regular Civil Court or apply under Article 226 of the Constitution of India for redressal of his
grievances in respect of a decision of the Registrar of Companies striking off the name of a company.

The respondent nos. 2 and 3 had activated the Registrar of Companies by way of an application under Section
560 of the Companies Act, 1956. Apparently, the respondent nos. 2 and 3 were acting under an Exit Scheme
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under Section 560 of the Act of 1956.

Section 560 of the Act of 1956 allows the Registrar to strike a defunct company from the Register. Sub-section
(1) of Section 560 allows the Registrar when it has reasonable cause to believe that, the company is not carrying
on business or its operation, to issue a notice calling upon the company to explain whether the company is
carrying on business.

In the present case, the respondent nos. 2 and 3 apparently had applied under such exit policy. Even under
the exit policy, the respondent nos. 2 and 3 has to demonstrate and the Registrar has to come to a finding that,
the company had not carried on business or its operation for the name of the company to be struck off under
Section 560 of the Act of 1956. The claim of the Respondent nos. 2 and 3 before the Registrar of Companies is
that, the company was inoperative.

The NCLAT observed that a company having a paid up capital of Rs.50,00,000/-, inventories of Rs.50,51,500/-
, holding shares worth Rs.13,84,61,540/- and entering into tripartite agreement to carry on hotel business
cannot be said to be without business or being inoperative since incorporation. The decision of the Registrar of

Companies impugned herein dated September 10, 2015 is, perverse. Therefore, the Registrar of Companies,
West Bengal shall forthwith restore the name of Rama Inn (International) Private Limited in the Register of

Companies and shall take all consequential follow up steps to give effect to such restoration.

CASE STUDY

The case study on Cyrus Investments Pvt. Ltd. & Anr. Vs. Tata Sons Ltd. & Ors. Background:

Tata Group is an Indian multinational conglomerate founded in 1868 by Jamsetji Tata, the company gained
international recognition after purchasing several global companies. One of India’s largest conglomerates, Tata
Group is owned by Tata Sons. The group operates in more than 100 countries across six continents, with a
mission ‘To improve the quality of life of the communities we serve globally, through long-term stakeholder
value creation based on Leadership with Trust’.

Tata Sons is the principal investment holding company and promoter of Tata companies. Approximately 66% of
the equity share capital of Tata Sons is held by philanthropic trusts, which supports education, health, livelihood
generation, art, culture etc. The next major chunk of approx 18% is controlled by Shapoorji Pallonji Group,
whose heir apparent is Cyrus Mistry.

Mr. Cyrus Mistry was appointed as the chairman of Tata Sons in the year December, 2012 who was the sixth
chairman of Tata Sons.

Timeline of Events:

Cyrus Mistry’s Ouster

1) Inthe Board meeting of Tata Sons Limited held on 24. October, 2016, Mr. Cyrus Mistry, was replaced from
the post of Executive Chairman with immediate effect on ground of growing trust deficit and repeated
departures from the culture and ethos of the Tata group and Mr. Ratan Tata was appointed as the interim
Chairman of Tata Sons and a committee was formed to hunt for a new chairman in four months.

2) OnZ25uO0ctober, 2016, Tata Sons filed caveats in Supreme Court, Bombay High Courtand National Company
Law Tribunal to prevent ousted Tata Sons Chairman Cyrus Mistry from getting an ex-parte order against
his sacking. They don’t want any court to pass any ex-parte orders without hearing their side of the story.

Legal Battle

3) In December, 2016, two investment firms backed by Mistry family in the names -‘Cyrus Investments
Private Limited’ and ‘Sterling Investment Corporation Private Limited’, the minority group of shareholders/
‘Shapoorji Pallonji Group’ (“SP Group” for short) holding 18.37% of equity share capital “hereinafter
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4)

5)

referred to as Petitioner” filed a suit in National Company Law Tribunal (NCLT), Mumbai bench under
Sections 241-242 of the Companies Act, 2013 alleging prejudicial and oppressional acts of the majority
shareholders. They also challenged Cyrus Mistry’s removal.

In reply to this suit, Tata Sons alleged that Mistry family backed investment firms don’t have the requisite
eligibility conditions to file a suit against them. As the petitioners do not hold at least 10% of the “issued
share capital” of Tata Sons or representing at least one-tenth of the total number of members, as required
by the Companies Act, 2013. According to Tata Sons, though the petitioners hold 18.37% of equity share
capital of the company, their holding fell to approximately 2.17% when both equity and preference shares
were taken into account. With regard to the power of a tribunal to waive off such requirements if applied
for by a petitioner, Tata Sons has contended that since, the petitioners had not sought such a waiver during
the filing of the petition, such a request should not be accommodated at a later stage.

In the application filed by Mistry family firms stated that the Tata Sons’ understanding of the legal
provision is not correct. They hold 18.37% of equity shares in the Company and if preference shareholding
is considered none of the groups would have the requisite 10% issued and paid up share capital and would
lead to an absurdity as none of them would be able to maintain an application. Further, it requested the
tribunal to waive off the 10% minimum shareholding norm requirement stating that there are enough
‘facts, circumstances and sufficient reasons’ which warrants the tribunal to exercise its powers so that the
petition can be heard on its merits. If not done so “the grave issues raised in the petition would go entirely
un-investigated”.

Provisions under the Companies Act, 2013

Under Section 244 of the Companies Act, 2013, the following members of a Company shall have the right to file
application under Section 241 of Companies Act, 2013 namely:

(a)

(b)

in the case of a company having a share capital, not less than one hundred members of the company or
not less than one-tenth of the total number of its members, whichever is less, or any member or members
holding not less than one-tenth of the issued share capital of the company, subject to the condition that
the applicant or applicants has or have paid all calls and other sums due on his or their shares;

in the case of a company not having a share capital, not less than one-fifth of the total number of its
members.

Provided that the Tribunal may, on an application made to it in this behalf, waive all or any of the requirements
specified in clause (a) or clause (b) above so as to enable the members to apply under section 241 of Companies
Act 2013, for prevention of oppression or mismanagement against minority shareholders.

6)

7)
8)

9)

10)

Meanwhile during pendency of the case in NCLT, Tata Sons issued notice in month of January calling for
Extraordinary General Meeting (‘EGM’) of the company on 6« February, 2017 with subject of business
being removal of Mr. Cyrus Mistry as director of Tata Sons.

On 6:February, 2017, shareholders of Tata Sons removed Mr. Cyrus Mistry as director of Tata Sons.

With effect from 21« February, 2017, Mr. N Chandrasekaran took the charge as Executive Chairman of
Tata Sons.

The National Company Law Tribunal (NCLT), Mumbai Bench, initially dismissed the petition under
Sections 241-242 of the Companies Act, 2013 being non-maintainable, citing that no cause of action
was established in any of the allegations raised by the Petitioners, they didn’t meet the criteria of 10%
ownership in a company for the filing of a case of alleged oppression of minority shareholders under the
Companies Act, 2013 and also dismissed the petition for waiver.

Petitioner moved The National Company Law Appellate Tribunal (NCLAT), challenging NCLT order which
rejected their petitions over maintainability. They also challenged rejection of their waiver plea.



Lesson 1 ¢ Corporate Laws Including Company Law

11)

NCLAT by its order dated 21st September, 2017 allowed the plea by the petitioners seeking waiver in
filing case of oppression and mismanagement against Tata Sons taking into consideration the exceptional
circumstances and directed the Mumbai bench of the NCLT to proceed in the matter.

Allegations of the Petitioner:

vi)

vii)

viii)

ix)

X)

xi)

xii)

The Articles of Association of the Company (“Articles”) are per se oppressive as they ensure that Sir Ratan
Tata Trust and Sir Dorabji Tata Trust control the affairs of the Company.

Huge interference of Mr. Ratan N. Tata and Mr. N.A. Soonawala in every decision of the Company:.

The Petitioners alleged that the powers vested under certain Articles were not exercised in a judicious
manner and should be struck off in entirety. However, the Petitioners failed to disclose in their pleadings
whether at the time of making amendments to the specific Articles, they did not attend the meeting,
contested and voted against the resolution.

Overpriced Corus acquisition- Tata Steel Limited purchased Corus Group PLC (Corus) for a sum
approximately in excess of USD 12 billion at a substantial premium, the value of which was more than
33% of its original offer price.

Continuation of doomed business of Nano Car Project undertaken by Tata Motors upon insistence of Mr.
Ratan Tata.

Use of Tata Sons shareholding in certain Tata Group Companies to requisition EGM for removal of Cyrus
Mistry as Director from the Board of Tata Sons.

Illegal removal of Mr. Cyrus Mistry as the Chairman of the Company was in violation of law, principles of
governance, fairness, transparency and probity.

Actions of Tata Sons undermined the position and status of independent Directors in listed Tata Group
companies and taking steps to remove Nasli Wadia as he expressed support towards Mr. Cyrus Mistry.

Joint Venture between Air Asia Limited and Telstra Trade place Private Limited entering the aviation
sector including possible fraudulent, hawala transactions as indicated in the Deloitte Forensic Report.

Actions of Mr. Ratan Tata constitute breach of SEBI Regulations on prohibition of Insider Trading.
Close relationship of Ratan Tata with Shiva leading to leakage of Board meeting discussions.

Bestowing contracts upon Mr. Mehli Mistry and enriching him at the cost of Tata companies.

Reply to the petition on behalf of Tata Sons:

i)

ii)

iii)

The company says that this petition is primarily filed to advocate the cause of Mr. Cyrus Mistry’s removal
as illegal and prejudicial to the petitioners so that to raise the issues of alleged oppression against the
petitioners and alleged mismanagement in the company, but in reality, it is nothing but a strategy by
Mr. Cyrus Mistry to publicly express his displeasure at the loss of his office as executive chairman of the
company and also to tarnish the reputation of the company.

Mr. Ratan Tata was appointed as chairman of the company in the year 1991 and continued for about 21
years until his retirement in the year 2012 upon attaining the retirement age of 75 years, and that in
his leadership, Tata group witnessed best significant growth and the valuation of the company increased
more than 500 times.

In December 2012, the board of the company decided to re-designate Mr. Cyrus Mistry as executive
chairman of the company ,in the same board meeting, the board decided that Mr. Ratan Tata should, as
a special and a permanent invitee to the board meetings, continue to receive notices, agenda papers and
the minutes of the board meetings, so that Mr. Ratan Tata could attend at his choice, any meeting which he
would feel appropriate but whereas Mr. Ratan Tata clarified that he would no longer be on the board, he
would always be available if the directors needed his guidance.



Lesson 1 ¢ PP-MCS

v)

vi)

vii)

viii)

As to the allegations regarding arbitrary articles of the Company are concerned, shareholders of the
company passed an unanimous resolution introducing a right to Tata Trusts to jointly nominate “one-
third of the prevailing number of directors on the Board” so long as the Trusts own and hold in aggregate
atleast 40% of the paid-up ordinary share capital of the company and that all “matters before any meeting
of the board which are required to be decided by a majority of the directors shall require the affirmative
vote of all the directors appointed pursuant to article 104B at the meeting”. This article was subsequently
amended by the shareholders of the company pursuant to which, the affirmative vote could be exercised
by “majority of directors appointed pursuant to Article 104B present at the meeting”. Tata Sons states that
it is pertinent to note that Mr. Pallonji Shapoorji Mistry was present at the General Meeting and voted in
favour of the adoption of the new version of the Articles of Association which the petitioners now want to
struck off in entirety.

During the tenure of Mr. Cyrus Mistry, several disturbing facts emerged in relation to his leadership in
respect to capital allocation decisions, slow execution on problems that were identified, which are called
as “hot spots”, strategic plan and business plan lacked specificity and no meaningful steps to enter new
growth businesses, reluctant to embrace the articles of association leads to growing trust deficit between
the Board of Directors and Mr. Cyrus Mistry.

Mr. Cyrus Mistry in a systematic manner reduced the representation of the company on the Boards of
other major Tata Companies. Over a period of time, several directors of the company on the Board of Tata
group Companies retired. Exercising the executive power, Mr. Cyrus Mistry did not appoint any directors
of the company on the Boards of other Tata Companies, as was practice in the past. This systemic dilution
weakened the bind through which Tata values, ethos, governance principles, group strategies were to be
implemented across the Tata Group Companies. In most of the cases, Mr. Cyrus Mistry ensured that he was
the only director who was common to the company and Tata group companies, effectively making himself
the only channel between the company and Tata Group Companies.

Mr. Cyrus Mistry acted unwisely in acquiring Welspun Renewables Energy Ltd. by Tata Power Renewable
Energy Ltd., a subsidiary of Tata Power company, to which purchase consideration for the transaction was
estimated to be approximately in excess of USD I billion, because Tata power was in already 40,000 crores
debt apart from non-resolution of tariff issue of its Mundra Project. In addition to this problem, Mr. Cyrus
Mistry, without placing it before the Directors of the company, agreed for such an execution.

The Articles of Association against which these Petitioners making hue and cry were unanimously
approved either by the father of Mr. Cyrus Mistry or by Mr. Cyrus Mistry himself, though amendments
have come to these Articles long before, they did never become a problem to these Petitioners until before
Mr. Cyrus Mistry’s removal, now all those past acts have all of sudden become oppressive against the
Petitioners from the day he was removed as Chairman.

Astohistorical business decision and investment by the Tata Group, the company says, Tata Steel acquisition
of Corus Group is the largest overseas acquisition by Indian corporate, making Tata Steel the world’s sixth
largest steel producer. The launch of Nano Car by Tata Motors, is a revolutionary aimed at changing the
landscape of Indian Passenger car market. Siva group is a Consultant to TTSL as an equity investor. The
company re-entered into an aviation business through joint ventures with two of Asia’s leading airline
carriers in the low cost segment and premium full service business. As to Mr. Mehli is concerned, it has
nowhere been mentioned in the Petition that Mr. Cyrus Mistry was the director on the board of Tata Power
from the year 2002 approving many of the transactions, Tata Power entered into with Mr. Mehli. The
company submits that all the above issues raked up by the petitioners were all hit by delay and laches for
many of them or almost all of them were issues in between 1993 and 2008, therefore those issues cannot
be issues before this Bench solely because Mr. Cyrus Mistry was removed as Chairman.

The company submits that this petition is sponsored by Mr. Cyrus Mistry to pursue personal vendetta
against Mr. Ratan Tata and Mr. Soonawala to adopt a “scorched earth policy” so as to tarnish the reputation
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xi)

xii)

xiii)

xiv)

XV)

12)

13)

14)

15)

16)

17)

18)
19)

of the company on being removed as Chairman of the board of directors of the company

The company submits that the allegations in the petition do not constitute the affairs of the company,
which in fact is a petition sought to impugn the affairs of public charitable trusts which is not permissible
under law, of course, the allegation of violation of Insider Trading Regulation and FEMA Regulations is not
triable by this Bench.

The Company submits that it is weird to hear that Tata Trusts acting detrimental to the interest of the
company;, if such is the case, Trusts are the first persons to suffer because such action would directly hurt
the investments held by the Trusts in the company.

The company submits that the petitioners have cherry picked certain business decisions predicating
Mr. Ratan Tata has taken certain decisions during his tenure which the petitioners consider imprudent
and non-judicious which have allegedly caused loss to the company. When they say Corus and Nano are
instances of bad business deal, why they have not referred Tetley acquisition and immensely successful
Jaguar Land Grover acquisition and phenomenal rise and success of TCS.

As to the allegation of interference by Mr. Soonawala, it has been said that he has held various positions
on financial side in the company including that of Finance Director from 1988-89 to 2000,thereafter for
11 years as Vice Chairman and Finance Advisor of the company, therefore it was unanimously resolved
that Mr. Soonawala would be available as an advisor to the company as such Mr. Cyrus himself and other
persons from the company approached Mr. Soonawala on various occasions seeking his guidance and
advice.

It is denied that the removal of Mr. Cyrus Mistry as chairman of the company is wholly illegal, ultra- vires
and constitutes suppression of the petitioners and it is against the interest of the company. It is submitted
that the removal process does not suffer from any impropriety and it is in complete conformity with the
provisions of the Act

On September 21, 2017, Tata Sons’ shareholders approved conversion of Tata Sons from Public Limited
Company to a Private Limited Company.

In November, 2017: Cyrus Mistry’s camp moves petition to the NCLT, Mumbai, against Tata Sons going
private.

OnJuly 9, 2018: NCLT Mumbai dismissed pleas of Mr. Mistry challenging his removal as Tata Sons chairman
and also the allegations of rampant misconduct on part of Mr. Ratan Tata and the company’s Board. NCLT
said it found no merit in his allegations of mismanagement in the Company. The two-judge bench also
cleared the deck for Tata Sons going Private.

Accordingly, NCLT highlighted the past and products of the ‘Tata Sons Limited’ and observed that “The
petitioners have petitioned to this Tribunal asking to seasoning of Tata Sons functioning, which keeps

seasoning our daily food with Tata Salt. Irony is salt also at times needs salt to be seasoned.....” and passed
stricture observations against the Petitioners and dismissed the petition.

The Petitioners approached the NCLAT against the order of the NCLT of dismissal of plea of Mr. Mistry
challenging his removal as chairman of the company. The NCLAT admitted petition filed by the petitioners
and also admitted Mr. Cyrus Mistry’s petition in his personal capacity and decided to hear along with the
main petitions filed by the two investment firms.

On August 6, 2018: Tata Sons got nod from Registrar of Companies for conversion from Public to Private
Company.

On May 23, 2019: NCLAT reserves its order after completing the hearing in the matter.

On December 18, 2019, the NCLAT gave its judgement in favour of Mistry camp and set aside the order of

NCLT. The NCLAT reinstated Mr. Mistry as the Executive Chairperson for Tata Sons for his remaining term,
and declared that the appointment of Natarajan Chandrasekaran as executive chairman of Tata Sons was
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20)

21)

22)

illegal, but suspended its implementation for four weeks in order to provide time for Tatas to appeal. The
NCLAT order had also set aside Tata Sons’ decision to convert itself into a private company. The NCLAT
enquired the Registrar of Companies (RoC) to explain the rationale behind allowing Tata Sons to convert
into a private company and also sought details of the process for the permission.

In January 2020, Tata Sons appealed to the Supreme Court against National Company Law Appellate
Tribunal (NCLAT) decision to re-instate Mr. Cyrus Mistry as its Chairman as this decision is a blow to
corporate democracy and rights of the Board of Directors.

Ground of Appeal

i)  Restoration of Cyrus Mistry “undermines corporate democracy”. He was replaced after a majority in
the Board voted against him.

ii) Mr Mistry never sought re-instatement after his tenure ended.
iii) NCLAT’s conclusions are based on an error that Tata Sons continues to be a Public Company.

iv) NCLAT imposed an unsolicited consultative process by asking the Tatas to consult minority
shareholders Shapoorji-Pallonji group before appointing the executive chairman.

v) Restraint imposed by NCLAT on Mr. Ratan Tata and the nominee of the ‘Tata Trusts’ “from taking
any decision in advance which requires majority decision of the Board of Directors or in the Annual
General Meeting”. According to Tata Sons such a direction was “wholly nebulous and seeks to stifle
the exercise of rights of the shareholders and board members, resulting in their disenfranchisement
which cripples corporate democracy”.

The Hon'ble Supreme Court on 10« January, 2020 stayed NCLAT order reinstating Mr. Cyrus Mistry
as the executive chairman of Tata Sons and restoring his directorships in the holding company, with a
preliminary observation that the first impression of the order was “not good” and that the tribunal ‘could
not have given consequential relief that had not been sought in the first place’.

On 24w January, 2020 The Supreme Court put stay on the NCLAT order of dismissing the Registrar of
Companies (RoC) plea seeking modification of its verdict in the Tata-Cyrus Mistry matter.
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22.03.2021 | ShrutiVora, Neeraj Kumar Agarwal, Parthiv Dalal | Securities Appellate Tribunal (SAT)
and Aditya Omprakash Gaggar (Appellants) vs.
Securities and Exchange Board of India (SEBI)
(Respondent)

Justice Tarun Agarwala,
Presiding Officer
Dr. C.K.G. Nair, Member

Justice M.T. Joshi, Judicial Member

A “forwarded as received” WhatsApp message circulated on a group regarding quarterly financial
results of a Company closely matching with the vital statistics, shortly after the in-house finalization
of the financial results by the Company and some time before the publication/disclosure of the same
by the concerned Company, would not amount to an UPSI under the provisions of SEBI (Prohibition of
Insider Trading) Regulations.

Facts of the case :

The case pertains to the circulation of Unpublished Price Sensitive Information (UPSI) in various private
WhatsApp groups about certain companies including Bajaj Auto Ltd., Bata India Ltd., Ambuja Cements Ltd.,
Asian Paints Ltd., Wipro Ltd. and Mindtree Ltd. As a result, SEBI vide its orders imposed a penalty of Rs. 15
Lakh each on Shruti Vora, Neeraj Kumar Agarwal, Parthiv Dalal and Aditya Omprakash Gaggar for violating the
Sections 12 A (d) & 12 A (e) of the SEBI Act, 1992 and Regulation 3 (1) of SEBI (Prohibition of Insider Trading)
Regulations, 2015 (PIT Regulations).

Hence, the appeals were filed by the appellants to SAT.

The SEBI orders show that numerous messages were retrieved from the devices of the appellants Quarterly
financial results of the above six companies for different period of time say December, 2016, March, 2017 were
finalized after about 15 days of closure of the quarter by the respective finance team, tax team, auditor’s team
etc. All those were finalized around 15 days prior to respective disclosure of the same on the platform of the
stock exchange. However, within a day or two of the finalization of the financial results, one liner WhatsApp
messages in the present group were circulated which closely matched with the respective later on published
financial results.

For instance the WhatsApp message was “Wipro revenue 13700 PBIT 2323 PBT 2758". Actual figure of the
financial results published later on in details disclosed the essence as revenue 13764 crores PBIT 2323.6 (“PBIT
- Profit before Interest and Tax”) and PBT 2758.9 (“PBT - Profit before Tax").

Thus, the deviation between the figures given in the WhatsApp message and actual result was 0.47% regarding
revenue, 0.03% in the case of PBIT and 0.03% in the case of PBT. Similar pattern was observed regarding the
other WhatsApp messages regarding other companies for different quarterly period.

The SEBI in its orders reasoned that though the appellants were involved as employees or Case Snippets
otherwise in the securities market, their duties did not involve sending any such messages to any of the clients
and some of the entities to whom the messages were forwarded were not even clients.

Further the proximity of the circulation of the WhatsApp messages with publication of financial results, striking
resemblances between the figures circulated via messages and actual results declared by the respective
companies, also weighed with the learned AO in each of the case to come to the conclusion that the message
was nothing but circulation of unpublished price sensitive information in violation of PIT Regulations.

Each of the appellant raised similar defenses. They submitted that the messages mined by the respondent SEBI
from the devices admittedly would show that none of the appellants were the originator of the messages but
they had simply forwarded the messages as received from some other sources.

SAT Order:
The SAT set aside the penalty imposed by the SEBI for forwarding allegedly UPSI of six companies on WhatsApp.
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Further, the SAT said that AO of the SEBI failed -

e  to appreciate that the appellants were pleading that the WhatsApp messages might have been originated
from the brokerage houses, or from the estimates found on the platform of Bloomberg which were floated
and were in the public domain.

e to take into consideration that there were numerous other messages of similar nature received and
forwarded by the appellant which did not at all match with the published financial results.

Appellant Shruti Vora in the case of Wipro has specifically pointed out that along with the said message, a similar
message regarding Axis Bank had also reached her which she had also forwarded. The published results, in that
case, however, were widely different. The AO did not give any weightage to the same, SAT said.

e  toprove any preponderance of probabilities that the impugned messages were unpublished price sensitive
information, that the appellants knew that it was unpublished price sensitive information and with the
said knowledge they or any of them had passed the said information to other parties.

For details: http://sat.gov.in/english/pdf/E2021_]02020313_25.PDF

08.07.2020 |ICICI Bank Limited | Securities Appellate Tribunal
(Appellant) vs. SEBI

Appeal No. 583 of 2019 Justice Tarun Agarwala, Presiding Officer
(Respondent)

Dr. C.K.G. Nair, Member

Justice M.T. Joshi, Judicial Member

Undue delay in initiating the proceedings by the SEBI by itself causes prejudice and would ultimately
attach a stigma pursuant to any adverse order that may be passed.

Brief facts of the case:

This appeal has been preferred aggrieved by the order of the Adjudicating Officer of SEBI dated September 12,
2019. By the said order a penalty of Rs. 5 lakh each has been imposed on the appellant for violation of Clause
36 of the Equity Listing Agreement read with Section 21 of the Securities Contracts (Regulation) Act, 1956 and
Regulation 12(2) of the SEBI (Prohibition of Insider Trading) Regulations, 1992.

The question raised in this appeal is, whether the information relating to signing of a Binding Implementation
Agreement on May 18, 2010 by an Authorized Executive Director of the appellant with the dominant
Shareholders of the Bank of Rajasthan was liable to be disclosed on an immediate basis under Clause 36 of the
Listing Agreement and Regulation 12(2) of the PIT Regulations, 1992.

Decision:

Therefore, SAT are of the considered view that issuance of a penalty order against the appellant in September,
2019 for certain disclosure violations in mid-May 2010 by issuing a show cause notice on June 26, 2018 has
caused prejudice to the appellant and the order suffers from laches. After all the charge against the appellant
is one trading day’s delay in disclosure, but the delay on the part of SEBI to show cause is 2955 days from the
date of the event and about 2130 days from the date of the preliminary investigation report, which is too wide
a gap to be ignored.

Though there are laches, that by itself in the peculiar circumstances of the case, will not vitiate the proceedings
but definitely the penalty amount of Rs. 10 lakh imposed on the appellant cannot be sustained and deserves to
be substituted by a lesser penalty. In the result, while upholding the impugned order on merits, SAT modify the
penalty imposed on the appellant to only a warning which will meet the ends of justice in the given facts and
circumstances of the matter. Appeal is thereby partly allowed.

For more detalils, please click on http://sat.gov.in/english/pdf/E2020_]02019583.PDF
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01.07.2020 | India Ratings and | Securities Appellate Tribunal Misc. Application no.159 of
Research Private Ltd.|2020Appeal No.103 of 2020
(Appellant) vs. SEBI

Justice Tarun Agarwala, Presiding Officer
(Respondent)

Dr. C.K.G. Nair, Member

Justice M.T. Joshi, Judicial Member

SEBI can call for and examine records of any proceedings if it considers the orders passed by the
adjudicating officer erroneous and not in the interests of securities markets. After making inquiry, SEBI
may enhance the quantum of penalty imposed, if the circumstances of the case so justify.

Brief facts of the case:

The Adjudicating Officer by the impugned order dated 26th December;, 2019 has imposed a penalty of Rs.25
lakhs upon the Appellant for violating the Code of Conduct to the Securities and Exchange Board of India (Credit
Rating Agencies) Regulations, 1999 while granting credit rating to IL&FS for the financial year 2018-19.

SEBlissued a second show cause notice dated 28th January, 2020 by exercising powers under Section 15-1(3) of
the SEBI Act directing the Appellant to show cause as to why penalty should not be enhanced as in their opinion
the order of the Adjudicating Officer was not in the interest of the securities market.

“Under Section 15-1(3), the SEBI can call for and examine records of proceedings if it considers the orders
passed by the adjudicating officer erroneous and not in the interests of securities markets. After examining the
matter, the SEBI can enhance the quantum of penalty imposed.”

Misc. Application no.159 of 2020 has been filed in Appeal no.103 of 2020 praying that proceedings initiated by
SEBI pursuant to the second show cause notice dated 28th January, 2020 issued under Section 15-1(3) of the
SEBI Act, should be stayed.

Decision:

SEBI has the power to initiate proceedings under Section 15-1(3) of the SEBI Act. SAT directed the Appellant to
deposita sum of Rs.25 lakhs pursuant to the impugned order dated 26th December, 2019 before the Respondent
within four weeks which would be subject to the result of the appeal. SAT further directed that the proceedings
in pursuance to the second show cause notice dated 28th January, 2020 will continue and the Respondent will
pass appropriate orders after giving an opportunity of hearing to the Appellant either through physical hearing
or through video conferencing but any order that is passed by the Respondent shall not be given effect to during
the pendency of this appeal. Misc. Application is accordingly disposed of.

For more details, please click on http://sat.gov.in/english/pdf/E2020_]02020103.PDF

27.06.2020 | Dr. Udayant Malhoutra | Securities Appellate Tribunal Misc. Application no.154 of
(Appellant) vs. SEBI | 2020Misc. Application no.155 of 2020Appeal No. 145 0of 2020

(Respondent) Justice Tarun Agarwala, Presiding Officer
Dr. C.K.G. Nair, Member

Justice M.T. Joshi, Judicial Member

There is no doubt that SEBI has the power to pass an interim order and that in extreme urgent cases
SEBI can pass an ex-parte interim order but such powers can only be exercised sparingly and only in
extreme urgent matters.

Brief facts of the case:

The present appeal has been filed against an ex-parte order dated June 15, 2020 passed by the Whole Time
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Member (‘WTM’) of SEBI directing the appellant to deposit a sum of Rs. 2,66,59,215/-plus interest till date
totaling Rs.3,83,16,230.73 in an Escrow Account towards notional loss allegedly avoided by him by using
unpublished price sensitive information and further directed that the bank accounts / demat accounts of the
appellant shall remain frozen till such time the amount is not deposited. The WTM further directed the appellant
to show cause as to why an order of disgorgement should not be passed.

The facts leading to the filing of the present appeal is, that the appellant is the Chief Executive Officer and
Managing Director of a listed company known as Dynamatic Technologies Limited (‘DTL) which is engaged in
the manufacturing of aerospace, automotive and engineered products. The appellant has been the Managing
Director since 1989. The charge leveled against the appellant is, that he had sold 51,000 shares of the company
DTL on October 24, 2016 having inside knowledge of the price sensitive information, namely, the unaudited
financial results of the quarter ending September 30, 2016. It was alleged that the financial results were
approved by the Board of Directors on November 11, 2016 whereupon the price of the scrips of the company
drastically went down. It was alleged that the appellant had inside information of the price sensitive information
and, being a connected person had sold the shares and thus made a notional gain or averted a notional loss.

Decision:

In the instant case, SAT do not find any case of extreme urgency which warranted the respondent to pass an
ex-parte interim order only on arriving at the prima-facie case that the appellant was an insider as defined in
the SEBI (Prohibition of Insider Trading) Regulations, 2015 without considering the balance of convenience
or irreparable injury. In the light of the aforesaid, the impugned order cannot be sustained and the same is
quashed at the admission stage itself without calling for a counter affidavit except the show cause notice. The
appeal is allowed.

For more details, please click on http://sat.gov.in/english/pdf/E2020_]02020145.PDF

17.01.2019 | Indus Weir Industries | Securities Appellate Tribunal
Limited (Appellant)

Appeal No. 85 of 2018 Justice Tarun Agarwala, Presiding Officer
vs. SEBI(Respondent)

Dr. C.K.G. Nair, Member

Penalty imposed by SEBI on violating SEBI (Issue and Listing of Non-Convertible Redeemable Preference
Shares) Regulations, 2013, further reduced by SAT to meet the end of justice in the matter.

Brief facts of the case:

Appellant, a Company registered under the Companies Act mobilized funds through issuance of Redeemable
Preference Shares (“RPS”) during 2010-11 to 2013-14. Admittedly, the appellant collected an amount of Rs.
33,39,86,230/- from 32,454 investors during this period of 4 years. This appeal has been filed challenging the
order of the Adjudicating Officer of SEBI dated January 15, 2018 whereby a penalty of Rs. 1,00,00,000/- (Rupees
One Crore only) has been imposed on the appellant under Section 15HB of SEBI Act for violation of Regulations
4(2) and 16 of SEBI (Issue and Listing of Non-Convertible Redeemable Preference Shares) Regulations, 2013.

Since the number of investors from whom money was collected by the appellant through issuance of RPS
exceeded 49 in each of the 4 years, it is held in the impugned order that the appellant has violated Regulation
4(2) and 16 of the Issue and Listing Regulations, 2013. This act of collecting funds from more than 49 investors
is tantamount to a deemed public issue which has been done without following the procedure as stipulated by
the regulations for such public issue and listing, and hence the violations.

Decision:

While upholding the impugned order on merit, SAT reduce the amount of penalty imposed on the appellant
from Rs. 1 crore to Rs. 50 lakh. Appellant is directed to pay the penalty of Rs. 50 lakh to SEBI within a period of
4 weeks from the date of this order. In the event, the appellant fails to deposit the penalty within the stipulated



Lesson 2 ¢ Securities Laws

period of 4 weeks SEBI is at liberty to recover the amount of Rs. 50 lakh along with interest @ 12% p.a. from
the date of the impugned order. Appeal is partly allowed and is disposed of on above terms with no order as to
costs.

For more detalils, please click on http://sat.gov.in/english/pdf/E2019_J0201885.PDF

28.02.2019 | Mr. Mahendra Girdharilal (Appellant) vs. NSE, SEBI | Securities Appellate TribunalMisc.
and T. Stanes And Company Limited (Respondents) | Application no.91 of 2019 Appeal
No. 73 0of 2019

Justice Tarun Agarwala, Presiding
Officer
Dr. C.K.G. Nair, Member

Justice M.T. Joshi, Judicial Member

Where the buy-back offer is made with the intention to provide an exit opportunity to the existing
shareholders at a fair price, the stock exchange may remove the company from the Dissemination Board
of the stock exchange.

Brief facts of the case:

The scrips of T. Stanes And Company Limited were listed in the Madras Stock Exchange. The said Stock Exchange
surrendered its recognition due to non-fulfillment of the criteria stipulated by SEBI. As a result, the Company’s
share was placed in the Dissemination Board of the NSE with effect from December 1, 2014. A circular in this
regard was issued by the Company dated December 2, 2014 to its shareholders intimating that they can avail
the limited facility of buying and selling their shares on the Dissemination Board of the NSE.

The appellant is a shareholder of T. Stanes And Company Limited. The appellant being aggrieved by the order
dated July 2, 2018 passed by the National Stock Exchange of India Limited (‘NSE’), allowing T. Stanes And
Company Limited, to be removed from the Dissemination Board has filed the present appeal praying for the
quashing of the order dated July 2, 2018 passed by the NSE and further praying that a direction should be issued
to bring back the T. Stanes And Company Limited on the Dissemination Board of NSE.

Decision:

SAT finds that SEBI issued a circular dated July 25, 2017 permitting the Company to buyback the shares so as to
provide an exit to the public shareholders. In view of the said circular SAT do not find any illegality being made
in the buy-back of the shares by the Company. In the light of the aforesaid, SAT do not see any illegality in the
order of NSE dated July 2, 2018 removing T. Stanes And Company Limited Company from the Dissemination
Board. The appeal fails and is dismissed.

For more details, please click on http://sat.gov.in/english/pdf/E2019 J0201973.PDF

25.02.2019 | Synergy Cosmetics (Exim) Limited (Appellant) vs. | Securities Appellate Tribunal
BSE Limited (Respondent) Misc. Application No. 414 0f 2018

Appeal No. 469 of 2018 Justice
Tarun Agarwala, Presiding

Officer
Dr. C.K.G. Nair, Member

The delay in filing the appeal is condoned and the application for condonation of delay is allowed on
sufficient cause.
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Brief Facts of the case:

The respondent BSE Limited by the impugned order dated 26.06.2018 issued an order compulsorily delisting
the securities of the appellant company. The appellant being aggrieved by the computation of the fair value
of the shares at Rs. 9.07 per equity share has filed the appeal under Section 23L of the Securities Contracts
(Regulation) Act, 1956.

There is a delay of 73 days in filing the appeal. It has been urged that the reason for the delay is that the appellant
company has its registered office at Ahmedabad, in Gujarat and it took them some time to find a specialized
lawyer dealing in securities market. Thereafter, it took some time to collect, compile as well as collate various
documents as required by the advocate. It was also urged that the appellant is in financial difficulties and that
they had to pool the resources to file the appeal which also took time. It was contended that they are not
aggrieved by the order of delisting but are only aggrieved by the determination of the fair value as determined
by the independent valuer at Rs. 9.07 per equity share for which purpose they approached the respondent to
provide the details with regard to the determination of the fair value. It was contended that since no information
was supplied the present appeal was filed along with an application for condoning the delay.

Decision:

SAT of the opinion that sufficient cause has been explained by the appellant which is adequate as well as
satisfactory and, therefore, SAT of the opinion, that the delay of 73 days in filing the appeal should be condoned

For more detalils, please click on http://sat.gov.in/english/pdf/E2019_]02018469.PDF

25.02.2019 | Nicer Green Housing Infrastructure Developers Ltd. | Securities Appellate Tribunal
&Ors. (Appellant) vs. SEBI (Respondent) Appeal No. 307 of 2018]ustice
Tarun Agarwala,

Presiding Officer
Dr. C.K.G. Nair, Member

In the absence of any evidence that the appellants had refunded and that they are ready and willing
to pay the balance amount to investors in a time bound manner, SAT is of the opinion that there is no
infirmity in the order passed by SEBI disposing of their representations.

Brief facts of the case:

The Nicer Green Housing Infrastructure Developers Ltd., Appellant No. 1 is a company incorporated under the
Companies Act, 1956 as a public limited company and is engaged in the business of acquiring agricultural land
and developing the same for the purpose of re-sale. SEBI found that the activity of fund mobilization by the
appellant no. 1 under its scheme fell within the ambit of “Collective Investment Scheme” as defined under

Section 11AA of Securities and Exchange Board of India Act, 1992 (hereinafter referred to as, ‘SEBI Act’).

SEBl issued an order dated November 9, 2015 under Section 19 read with Sections 11(1), 11B and 11(4) of the
SEBI Act read with Regulation 65 of Securities and Exchange Board of India (Collective Investment Schemes)
Regulations, 1999 issuing a slew of directions restraining the appellant and its directors from collecting any
money from the investors or to launch or to carry out any investments schemes.

SEBI further directed to refund the money collected under its scheme to the investors and thereafter wind up
the company. The appellants being aggrieved by the said order filed an Appeal before the Securities Appellate
Tribunal wherein the appellants contended that they are ready and willing to comply with the order passed by
SEBI contending that out of an amount of Rs. 31.71 crore collected the appellants have already refunded Rs.
27.48 crore and that the appellants are ready and willing to refund the balance amount in a time bound manner.
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Decision:

SAT finds that no proof has been filed either before SEBI or even before this Tribunal to show that the appellants
had refunded a sum of Rs. 27.48 crore and that they are ready and willing to pay the balance amount in a time
bound manner. In the absence of any evidence being filed, SAT is of the opinion that there is no infirmity in the
order passed by SEBI disposing of their representations. The appeal lack merit and is dismissed summarily.

For more detalils, please click on http://sat.gov.in/english/pdf/E2019_]02018307.PDF

07.07.2020 |Final Order in the matter of M/s Sungold Capital | Securities and Exchange Boardof
Limited India
WTM/AB/IVD/ID5/8189/2020-
21
Ananta Barua, Whole Time
Member

One of the principles underlying under SAST Regulations is exit opportunity to the public shareholders
of the Target Company at the best price and accordingly, the provisions of SAST Regulations deals with
offer price, that offer price in an open offer highest of the prices of shares of the Target Company derived
through various methods.

Brief facts of the case:

The respective acquirers/PAC’s after acquiring shares/voting rights of Sungold Capital Limited (“Target
Company”) beyond the threshold of initial/creeping acquisition have failed to make an open offer in terms of
Regulation 10 and 11(1) of SAST Regulations, 1997, on, April 1, 2007 and September 14, 2007, respectively. As
per Regulation 21(19) of SAST Regulations, 1997, the acquirer and the PAC’s were jointly and severally liable
for discharge of obligations under SAST Regulations, 1997.

SAST Regulations, 1997 has been repealed by Regulation 35(1) of SAST Regulations, 2011 and has been replaced
by SAST Regulations, 2011. Regulation 35(2)(b) of SAST Regulations, 2011,provides that all obligations incurred
under the SAST Regulations, 1997, including the obligation to make an open offer, shall remain unaffected as if
the repealed regulations has never been repealed.

Therefore, the obligations to make open offer, incurred by the acquirers/PAC’s under SAST Regulations, 1997,
are saved and can be enforced against them by virtue of Regulation 35 of SAST Regulations, 2011.

Decision:

SEBI directed acquirers/PAC’s of the target company to make a public announcement of a combined open offer
for acquiring shares of Sungold Capital Ltd., under Regulation 10 and 11(1) of the SAST Regulations, 1997,
within a period of 45 days from the date when this order comes into force, in accordance with SAST Regulations,
1997. The acquirers/PAC’s shall along with the offer price, pay interest at the rate of 10% per annum for delay
in making of open offer, for the period starting from the date when the Noticees incurred the liability to make
the public announcement and till the date of payment of consideration, to the shareholders who were holding
shares in the Target Company on the date of violation and whose shares are accepted in the open offer, after
adjustment of dividend paid, if any.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jul-2020/final-order-in-the-
matter- of-sungold-capital-ltd-_47016.html
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06.07.2020 | Final Order in respect of Mr. Amalendu | Securities and Exchange Board ofindia
Mukherjee(Noticee) in the matter of Ricoh India |y /MPB/IVD-ID6,/120,/2020
Limited

Madhabi Puri Buch, Whole Time
Member

The practice of insider trading is intended to be prohibited in order to sustain the investors’ confidence
in the integrity of the security market.

Brief facts of the Case:

The Noticee, Amalendu Mukhergee, traded through the account of Fourth Dimension Solutions Limited (“FDSL")
in the scrip of Ricoh India Limited (“Ricoh”) while in possession of UPSI during the period of UPSI. Noticee
traded through the account of FDSL from August 14, 2014 to November 17, 2015. While trading so, the Noticee
made a wrongful gain of Rs.1,13,56,118/- in the account of FDSL. Similarly, the Noticee wrongfully avoided a
loss of Rs.1,16,77,892 /- in the account of FDSL.

The Noticee is the Managing Director and Promoter, having shareholding of 73.23% in FDSL and control over
its financials and operations. In view of,
a. improper conduct of insider trading

b.  the fraud of manipulation of accounts of Ricoh with the involvement of FDSL and its Managing Director i.e,
the Noticee, and

being the ultimate beneficiary as controlling promoter and dominant shareholder of FDSL.

d. for the protection of interest of investors relating to Ricoh, the corporate veil of FDSL requires to be lifted
in the present facts and circumstances of the case.

As the corporate veil is lifted, the Noticee is also liable for the above discussed insider trading and its
consequences. Therefore, Noticee is also individually liable for an amount of INR2,30,34,010/-and interest
there on.

Decision:

SEBI directed Fourth Dimension Solutions Limited (FDSL) Managing Director Amalendu Mukherjee to disgorge
an amount worth over INR2,30,34,010/- for insider trading in the scrip of Ricoh India Ltd. The amount has to
be paid along with 12 per cent interest within 45 days. In addition, Amalendu Mukherjee has been restrained
from accessing securities markets for a period of seven years.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jul-2020/order-in-respect-of-mr-
amalendu-mukherjee-in-the-matter-of-ricoh-india-limited_47010.html

01.07.2020 | Final Order in the matter of inspection of Vishal | Securities and Exchange Board of
Vijay Shah (Noticee) India

WTM/GM/EFD/15/2020-21
G. Mahalingam, Whole TimeMember

The objective of opening and maintaining a separate account for the clients’ securities is to segregate
and identify them separately and to prevent its use by the Stock Broker for any purpose. The debiting
of any client’s account for transactions which are not related to that client defeats the very purpose of
maintaining client’s account separately.
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Brief facts of the Case:

In the facts of the instant proceedings, it is observed that the Vishal Vijay Shah (“Noticee”), a registered Stock
Broker had received funds in the client and settlement bank accounts from third parties in cash and had made
payments to third parties on behalf of clients. It is further observed that the Noticee had also made withdrawal
of cash from the client bank accounts. Under the SEBI Circulars, a responsibility has been cast on the Stock
Broker to ensure that payments are received directly from the respective clients and not from third parties.
Accordingly, the Noticee should have taken expedient steps to ensure that funds received from third parties are
exceptionally dealt with and suitable explanations should have been asked from the client when such blatant
third party monetary amounts were received. However, there is nothing on record to suggest that such steps
were indeed taken.

Further, the Noticee in its submissions has itself admitted to having carried out such irregular practices. The
aforementioned conduct of the Noticee clearly demonstrates that it failed to maintain fairness in the conduct
of its business, exercise due skill and care and comply with the statutory requirements. Thus, in addition to the
violation of the SEBI Circulars the Noticee has also violated the provisions of Clauses A(1), (2) & (5) of the Code
of Conduct as specified under Schedule II read with Regulation 9(f) of the Stock Brokers Regulations.

The BSE had earlier conducted inspection of the Noticee and upon a consideration of the BSE Inspection
Reports in light of the Inspection Report, it is observed that the violations committed by the Noticee in the
instant proceedings are repetitive in nature. Further, it is a well settled position of law that SEBI may initiate
multiple proceedings for the same set of violations.

Decision:

The Noticee had violated the aforementioned provisions of the Stock Brokers Regulations and aforementioned
SEBI Circulars. Having regard to the facts and circumstances of the instant proceedings, SEBI accept the
recommendation of the Designated Authority that the Certificate of Registration of the Noticee be suspended
for a period of one year.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jul-2020/order-in-the-matter-of-
inspection-of-vishal-vijay-shah_46988.html

25.06.2020 | Adjudication Order in respect of M/s | Securities and Exchange Boardof India
BeckonsIndustries Limited (Noticee) Adjudication Order No.: Order/BD/
VS/2020-21/7999

B ] Dilip, Adjudicating Officer

It is important to note that timely disclosure of information, as prescribed under the statute, is an
important regulatory tool intended to serve a public purpose. Timely disclosures are also an essential
part of the proper functioning of the securities market and failure to do so prevents investors from
taking a well-informed investment decision.

Brief facts of the case:

In this case, it is established that Beckons Industries Limited (“Noticee”) by employing fraudulent arrangement
with regard to subscription of GDRs had acted in a manner which is fraudulent and deceptive, thereby
detrimental to the interest of investors in the Indian securities market. The Noticee defrauded the Indian
investors by entering Pledge Agreement with respect to subscription of GDRs outside India and thereby inducing
the Indian investors to deal in the shares of Beckons by deliberately making false/misleading statements,
misrepresenting, actively suppressing and concealing material facts /regarding GDR proceeds being available
at Beckon’s disposal when in fact GDR issuance, was just a facade to create underlying equity shares without
receipt of consideration. It is particularly evident from the established facts that the entire proceedings of GDR
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which was transferred in the EURAM’s account of Noticee served as collateral to the loan taken by Vintage
FZE (“Vintage”) in subscribing GDR and such amount was ultimately transferred to the Noticee’s Indian Bank
Account, only as and when Vintage repaid the loan to EURAM. Thus, the manner in which the entire scheme
of fraudulent and deceptive scheme was planned and executed demonstrates beyond reasonable doubt the
manipulative intent to deliberately withhold the critical information to Stock Exchange and also to the investors
which ultimately enabled them to carry out the fraud. Such a conduct by a listed company erodes the trust and
confidence of investors and also threatens the integrity of the securities market. Therefore, such lapses need
to be dealt with sternly to protect the interest of investors in the securities market. Therefore, SEBI found it
appropriate to impose suitable penalty on the Noticee.

It is established that Beckons had deliberately and actively concealed the true and material facts and made false
and misleading disclosures and also made misrepresentation of facts to the stock exchange and investors in its
shares. Such acts on the part of the Listed Company cannot be viewed leniently.

Decision:

SEBI imposed monetary penalty of Rs. 10,00,00,000/- on Beckons Industries Limited under 15HA of the SEBI
Act alleging that the company issued the GDRs in a fraudulent way by way of credit agreement and account
charge agreement, which was not disclosed to the stock exchanges and also made misleading disclosure to the
stock exchanges that “it had successfully closed its Global Depository Receipts issue..” and thereby violated the
provisions of section 12A (a),(b) and (c) of SEBI Act read with Regulation 3 (a) (b) (c) (d), 4 (1), 4 (2) (f) (k) (r)
of SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market) Regulations, 2003.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jun-2020/adjudication-order-in-
respect-of-beckons-industries-limited-in-the-matter-of-issuance-of-gdr_46931.html

30.06.2020 | Adjudication Order in respect of Mr. Gurmeet | Securities and Exchange Boardof
Singh (“Noticee-1”), Mr. LS. Sukhija (“Noticee-2") | India

and Mr. Adjudication Order No.: Order/
H. S. Anand (“Noticee-3”) in the matter of Beckons | BD/VS/2020-21/8164-8166

Industries Limited B ] Dilip, Adjudicating Officer

A basic premise that underlies the integrity of the securities market is that entities connected with
the securities market conform to standards of transparency, good governance and ethical behaviour
prescribed in securities laws and do not resort to fraudulent activities.

Brief facts of the case:

In this case, it is established that Mr. Gurmeet Singh (“Noticee-1") and Mr. L.S. Sukhija (“Noticee-2") by employing
fraudulent arrangement with regard to subscription of GDRs had acted in a manner which is fraudulent and
deceptive, thereby detrimental to the interest of investors in the Indian securities market. The Noticees actively
played a role in defrauding the Indian investors by entering Pledge Agreement with respect to subscription
of GDRs outside India and thereby inducing the Indian investors to deal in the shares of Beckons Industries
Limited (“Beckons”) by deliberately making false/misleading statements, misrepresenting, actively suppressing
and concealing material facts /regarding GDR proceeds being available at Beckon’s disposal when in fact GDR
issuance, was just a facade to create underlying equity shares without receipt of consideration. It is particularly
evident from the established facts that the entire proceedings of GDR which was transferred in the EURAM’s
account of Beckons served as a collateral to the loan taken by Vintage FZE (“Vintage”) in subscribing GDR and
such amount was ultimately transferred to the Beckons’ Indian Bank Account, only as and when Vintage repaid
the loan to EURAM. Thus, the manner in which the entire scheme of fraudulent and deceptive scheme was
planned and executed demonstrates beyond reasonable doubt the manipulative intent to deliberately withhold
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the critical information to Stock Exchange and also to the investors which ultimately enabled them to carry out
the fraud. Such a conduct by a listed company erodes the trust and confidence of investors and also threatens
the integrity of the securities market. Therefore, such lapses need to be dealt with sternly to protect the interest
of investors in the securities market. Therefore, SEBI found it appropriate to impose suitable penalty.

Decision:

In view of the above, it was alleged that the Noticees violated the provisions of section 12A (a), (b) and (c)
of Securities and Exchange Board of India Act, 1992 read with regulations 3(a), (b), (c), (d) and 4(1) of SEBI
(Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market) Regulations, 2003.

In this regard, SEBI imposed monetary penalty of Rs. 1 crore on Mr. Gurmeet Singh and Rs. 20 lakh on Mr.
L.S. Sukhija, directors of Beckons Industries Limited for employed fraudulent arrangement with regard to
subscription of GDRs and had acted in a manner which was fraudulent and deceptive, thereby detrimental to
the interest of investor.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jun-2020/adjudication-order-
in-respect-of-mr-gurmeet-singh-mr-i-s-sukhija-and-dr-h-s-anand-in-the-matter-of-issuance-of-gdr-by-beckons-
industries-limited_46981.html

22.06.2020 | Adjudication Order in respect of M/s Ashlar | Securities and Exchange Board of
Commodities Private Limited (Noticee) India

Adjudication Order No.:
Order/BD/AP/SK/2020-21/7964
Amit Pradhan, Adjudicating Officer

The platform of the stock exchange has been used for a non-genuine trade. Trading is always with the
aim to make profits. But if one party consistently makes loss and that too in pre-planned and rapid
reverse trades, it is not genuine; it is an unfair trade practice.

Brief facts of the case:

Ashlar Commodities Private Limited (‘Noticee”) was indulged in execution of alleged non genuine trades. It
was observed from the trade log of the Noticee that it had traded in 530 unique contracts in the Stock Options
segment of BSE during the relevant period, in which it has allegedly entered into non genuine trades in 528
contracts wherein it executed a total of 1154 trades out of which 1151 trades were allegedly non genuine trades
which had resulted into creation of artificial volume of total 2,87,13,000 units in the given 528 contracts. It is
further observed that the Noticee, by executing non genuine trades during the relevant period, registered a
positive close out difference of X 8,06,09,700. The trades entered by the Noticee were reversed on the same day
within few minutes with same counterparty at a substantial price difference without any basis for significant
change in the contract price which indicates that these trades were artificial and non-genuine in nature.

Decision:

Taking into consideration all the facts and circumstances of the case, SEBI imposed monetary penalty of Rs.
84 lakh on Ashlar Commodities Private Limited under section 15HA of the SEBI Act for market abuse and
fraudulent practices considering the fact that the trades of the company in 528 stock option contracts which
resulted into artificial volume in range of 1% to 100%, generated out of the 528 non-genuine trades of the
company and such trades had created a misleading appearance of trading in the scrip.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jun-2020/adjudication-order-in-
respect-of-ashlar-commodities-private-limited-in-the-matter-of-illiquid-stock-option-at-bse_46904.html
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16.07.2020 | Adjudication Order in respect of Mr. B Renganathan | Securities and Exchange Board
(‘Noticee’) in the matter of Edelweiss Financial | of India
ServicesLtd.

Adjudication Order No.:

Order/KS/VC/2020-21/8265 K
Saravanan, Chief General

Manager and Adjudicating
Officer

Compliance officers are expected to discharge a responsible role in the corporate functioning. The
standards of good compliance aid and build up good corporate governance to add value and confidence
to the market and its investors.

Brief facts of the case

SEBI, upon receipt of examination report from National Stock Exchange (NSE), conducted investigation in the
dealings in the scrip of Edelweiss Financial Services Ltd. (‘EFSL’/‘Company’) to examine the violation, if any,
of the provisions of SEBI (Prohibition of Insider Trading) Regulations, 2015 (‘PIT Regulations, 2015’) for the
period of January 25, 2017 to April 05, 2017 (‘Investigation Period’/‘IP’).

The Companyislisted on NSE and Bombay Stock Exchange (BSE). Itis observed that Mr. BRenganathan (‘Noticee’)
was the compliance officer and Company Secretary of EFSL during IP. During the course of investigation, it
was observed by SEBI that Ecap Equities Limited (‘Ecap’), a wholly owned subsidiary of EFSL, had acquired
Alternative Investment Market Advisors Private Limited (‘AIMIN’), a fintech company, on April 05, 2017 by
entering into a share purchase agreement (SPA). The same was disclosed by EFSL to NSE and BSE on the same
day. Further, a Term Sheet in respect of the said transaction was signed between Ecap and AIMIN on January 25,
2017. Therefore, it was alleged that the acquisition of AIMIN by Ecap was a price sensitive information which
had come into existence on January 25, 2017 upon signing of Term Sheet. Despite that, the Noticee, being the
compliance officer of the company, failed to close the trading window during the period of January 25, 2017 to
April 05, 2017. By his failure to close the trading window during this period, it is alleged that the Noticee has
violated the provisions of Clause 4 of Minimum Standards for Code of Conduct to Regulate, Monitor and Report
Trading by Insiders mentioned in Schedule B read with Regulation 9(1) of PIT Regulations, 2015. In view of
this, adjudication proceedings were initiated against the Noticee under the provisions of section 15HB of the
‘SEBI Act.

Decision:

Adjudicating Officer, SEBI find non-compliance on the part of the Noticee by failing to close trading windows
when necessary as per law. Therefore, there were repeated instances wherein the Noticee had failed to close
the trading window. In view of the above the argument of the Noticee that there was no repetition of violation is
not acceptable. Adjudicating Officer’s considered view that a repetitive violation, in disregard to the applicable
provisions of law, cannot be construed to be a technical violation.

After taking into consideration the facts and circumstances of the case, material/facts on record, the reply
submitted by the Noticee, Adjudicating Officer imposed a penalty of Rs. 5,00,000/- (Rupees Five Lakh only)
on the Noticee. The Noticee shall remit / pay the said amount of penalty within 45 days of receipt of this order.

For more details, please click on https://www.sebi.gov.in/enforcement/orders/jul-2020/adjudication-order-in-
respect-of-b-renganathan-in-the-matter-of-edelweiss-financial-services-Itd-_47075.html
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25.09.2019 |Dr. Uppal Devinder Kumar (Appellant) vs. SEBI | Securities Appellate Tribunal

(Respondent) Appeal No. 220 of 2017 Justice
Tarun Agarwala,

Presiding Officer
Dr. C.K.G. Nair, Member
M. T.JOSH]I, JUDICIALMEMBER

Section 11AA, read with section 11B, of the Securities and Exchange Board of India Act, 1992, and
Regulations 3 and 4 of the SEBI (Collective Investment Schemes) Regulations, 1999 - Collective
Investment Scheme

The question referred can be enumerated and summarized as follow:

1.  Whether thus, SEBI was not justified in holding that appellant had sponsored or carried out CIS specially
when SEBI had specifically recorded that month-wise mobilization of companies was not available.

2. Whether thus, impugned order passed by SEBI imposing penalty upon appellant was not justified.

Brief Facts of the Case:

The company-PACL was a real estate company involved in the sale and purchase of agricultural land. The
said company mobilised funds from the general public by sponsoring a scheme which was in fact a Collective
Investment Scheme without obtaining registration from Securities and Exchange Board of India (SEBI). SEBI
conducted an investigation into the affairs of the company ‘PACL' and eventually a show- cause notice was
issued, for violation of the SEBI (Collective Investment Schemes) Regulations, 1999 and section 12(1B). Based
on the show-cause notice an order was passed by SEBI under sections 11 and 11B directing the company to
refund the amount collected under the Collective Investment Schemes (CIS) and further restrained the directors
including the appellant from accessing the securities market till such time the amount was refunded.

The SEBI also passed an order against the company and its directors imposing a penalty of Rs. 7269.49 crore to
be paid jointly and severally by the company and its directors.

The appellant being aggrieved by the said order filed an appeal contending vehemently that he was never
appointed as a director and thus could not be made liable for the wrongs committed by the company. The
Tribunal allowed the appeal and set aside the order of the Adjudicating Officer. The Tribunal remitted the
matter back to the Adjudicating Officer with a direction to decide the matter afresh and record a specific finding
as to whether the appellant had acted as a director.

Based on the order of Tribunal, proceedings were again initiated and after considering the reply of the appellant
a fresh order was passed imposing a penalty of Rs. 1 crore. The appellant being aggrieved by the said order had
filed the instant appeal.

Decision:

A perusal of section 12(1B) clearly indicates that no person shall sponsor or cause to be sponsored or carry on
or cause to be carried on any collective investment scheme, unless he obtains a certificate of registration from
the Board in accordance with the regulations.

According to Shorter Oxford Dictionary 6th edition ‘sponsor’ means a person taking responsibility or standing
surety for another; contribute to or bear the expenses of an event; support in a fund-raising activity by pledging
money in advance. Black’s Law Dictionary 6th edition defines ‘sponsor’ as a surety; one who makes a promise
or gives security for another, particularly a godfather in baptism. In the civil law, one who intervenes for another
voluntarily and without being requested.
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From the aforesaid, it is clear that the appellant has not made a promise or given surety for another. The
appellant has not sponsored not pledged any money in advance. There is no evidence to indicate that he had
contributed to bear the expenses of the scheme in return for some gain. Section 12(1B), read with regulations
3 and 4 further states that no person shall carry on or cause to be carried on any collective investment scheme.
There is no specific finding by the SEBI that the appellant was involved in carrying on the CIS or was involved in
the execution of the scheme or was involved in the collection of the money pursuant to the scheme. Appellant
was director only for 50 days and there is no evidence brought on record to show that the appellant attended
any meeting of the Board of Directors nor there is any document to show that the appellant had any role at all
in connection with the CIS or sponsoring a CIS or being responsible for the registration of the CIS. In fact, the
evidence on the record is writ large, namely, that the scheme was launched/ sponsored and executed by other
directors of the company prior to the appointment of the appellant as a director. The SEBI in its order while
penalizing other directors to a sum of Rs. 7269 crore has given a categorical finding that the said directors
were directly involved in the initiation and sponsoring of the scheme and were directly instrumental in the
collection of the monies. Thus, the finding of the SEBI that appellant had sponsored and carried on the CIS
is patently based on surmises and conjectures. Thus, in the absence of any documentary evidence the SEBI
was not justified in holding that the appellant had sponsored or carried on the CIS or was instrumental in the
collection of the monies pursuant to the scheme especially when the SEBI has specifically recorded that month-
wise mobilization of the companies was not available.

If a company is liable to refund the monies received from the investors and if the company fails to pay the
amount then the amount can be recovered jointly and severally from every director of the company who is an
officer in default. Therefore, when the company is the offender, the vicarious liability of the acts of the directors
cannot be computed automatically. The contention that being a director of the company the appellant cannot
disown his responsibility for the acts of the company is misconceived. It is not possible to lay down any hard
and fast rule as to when a director would be vicariously responsible for the acts as a director in charge of day-
to-day affairs of the company. However a finding has to be arrived at that the appellant was responsible for the
day-to-day affairs of the company and was involved in the collection of the monies and in the implementation of
the schemes. It is not necessary that every director is required to be penalized merely because he is a director
on the ground that he was deemed to be responsible for the affairs of the company. If the director can explain
that he had no role to play in the alleged default or that he was not responsible for the affairs of the company in
which case penalty could not be fastened upon him on the mere ground that he was a director.

Further, as per section 150, a maximum penalty of Rs. 10,000 for each day could be imposed. The appellant was
a director only for 50 days and if a maximum penalty of Rs. 10,000 per day is taken into consideration then a
maximum penalty of Rs. 5 lakh could be imposed. By no stretch of imagination a penalty of Rs. 1 crore could be
imposed.

The SEBI by a separate order has already given a finding that the company and its directors were directly
responsible for sponsoring the CIS without registration and were instrumental in generating the monies
through this scheme in violation of the Regulations and the Act. The SEBI has already imposed penalties against
the company and the said directors. The appellant in the instant case no doubt was a director only for a period
of 50 days and there is no finding that he was responsible either for sponsoring the scheme or for carrying out
the scheme. The appellant was not instrumental in the launching/sponsoring or carrying on the scheme.

Conclusion

Thus, no penalty could be imposed upon the appellant. In view of the aforesaid the impugned order passed by,
SEBI cannot be sustained and is quashed. The appeal is allowed.

For more details, please click on http://www.sat.gov.in/english/pdf/E2019_J02017220.PDF
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03.12.2019 | Bajaj Finance Limited (Appellant) vs. SEBI and | Securities Appellate Tribunal
KarvyStock Broking Limited (Respondent) Appeal (L) No. 585 of 2019

Dr. C.K.G. Nair, Member
M. T. JOSHI, JUDICIAL MEMBER

Brief fact of the case:

Bajaj Finance Limited (“Appellant”), a Non-Banking Financial Company (‘NBFC’) aggrieved by the interim order
of the Securities and Exchange Board of India (‘SEBI’) dated November 22, 2019 in the matter of M/s. Karvy
Stock Broking Ltd. (‘Karvy’) has filed an appeal. Appellant is particularly aggrieved by direction no.

(iv) as mentioned in the order, which prohibited transfer of pledged shares by Karvy to the Appellant. The
transfer of securities from Karvy shall be permitted only to the respective beneficial owner who has
paid in full against these securities, under supervision of NSE.

It is the contention of the appellant that Karvy has an outstanding obligation of Rs. 345 crore plus applicable
interest and other charges towards the appellant and its said rights got destroyed by the impugned order.

Appellant is in the normal business of an NBFC including lending against pledged securities. Accordingly, by
way of a Loan Against Securities Arrangement with Karvy, it has been lending funds towards working capital
requirements against pledge of securities since December 2014. Karvy has an outstanding obligation of Rs. 345
crore plus applicable interest and other charges towards the appellant.

Further, there has been an undertaking from Karvy that such pledged securities were owned by Karvy itself and
not from clients’ accounts.

Further, Karvy violated certain clauses of the loan agreementand withdrew beyond the sanctioned amounta Loan
Recall Notice was issued to Karvy seeking refund of the full outstanding loan of Rs. 345 crore (approximately)
along with interest and charges.

In the event of failure by Karvy to refund the same the appellant was planning to invoke the pledge.

However, on account of the impugned order dated November 22, 2019 which inter alia prohibited
transfer of securities from Karvy with immediate effect the appellant could not invoke the pledge.

At the same time before passing such an order which affected its rights the appellant was not given any notice
or opportunity of being heard in any manner.

On becoming aware of the impugned order, immediately on November 23, 2019 despite being a Saturday the
appellant sent a representation to SEBI raising all these issues which, however, remain unanswered even today.
Such unilateral action by SEBI has left the appellant to face the consequences of the impugned order despite no
fault of the appellant.

Rights of the appellant are seriously affected and not providing an opportunity by SEBI has seriously prejudiced
the appellant, the appellant seeks to quash the impugned order or in the alternative stay on the direction to
transfer the shares held by the appellant in the form of pledge to respective beneficial owners.

Decision:

Having heard the parties it is found by SAT that the impugned order notes that Karvy had raised funds pledging
securities from banks and NBFCs and therefore was aware that rights of those entities would be impacted by
the said order.

Assuch, evenifappellantcould notbe heard while passing the impugned order at the least on their representation
they were entitled to be heard. It is on record that the appellant wrote to SEBI on November 23, 2019.
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It is also an undisputed fact that lending against securities is a normal and permitted business activity of banks
and NBFCs and SEBI is fully aware of the same.

Therefore, SAT considered view that the impugned order has prejudiced and adversely affected the rights of the
appellant as a bonafide lender.

Accordingly, without commenting on the merit of the case, SAT directs SEBI to hear the appellant on the basis
of their representation dated November 23, 2019.

Thereafter, the SEBI shall consider the representations of the appellant and, after giving an opportunity for
personal hearing, pass an order as per law. .

Appeal is disposed of on above terms at the stage of admission itself. No order on costs.

For more detalils, please click on http://sat.gov.in/english/pdf/E2019_]02019585.PDF

28.02.2019 | Adjudicating Officer, SEBI (Appellant) vs. Bhavesh | Supreme Court

Pabari (Respondent) Civil Appeal No(s).11311 of 2013
with connected appeals

Ranjan Gogoi, Deepak Gupta &

Sanjeev Khanna, J].

SEBI Act - Section 15] read with sections 15A to H - Powers of adjudicating officer in levying penalty

Supreme Court clarifies law. Brief facts of the case:

Two primary questions, in a way interconnected, have been referred by the Referral judgment and order dated
14th March 2016 passed in Siddharth Chaturvedi Vs. Securities and Exchange Board of India (2016) 12 SCC
119. The questions referred can be enumerated and summarized as follows:

(i) Whether the conditions stipulated in clauses (a), (b) and (c) of Section 15] of the Securities and Exchange
Board of India Act, 1992 (hereinafter referred to as “SEBI Act”) are exhaustive to govern the discretion in
the Adjudicating Officer to decide on the quantum of penalty or the said conditions are merely illustrative?

(ii) Whether the power and discretion vested by Section 15] of the SEBI Act to decide on the quantum of
penalty, regardless of the manner in which the first question is answered, stands eclipsed by the penalty
provisions contained in Section 15A to Section 15HA of the SEBI Act?

Decision & Reasoning :

For the purposes of the present reference, we may proceed to consider the provisions contained in Chapter
VIA of the SEBI Act. Sections 15A to 15HA are the penalty provisions whereas Section 151 deal with the power
of adjudication and Section 15] enumerates the “factors to be taken into account by the Adjudicating Officer”
while adjudging the quantum of penalty. So far as the second question is concerned, if the penalty provisions
are to be understood as not admitting of any exception or discretion and the penalty as prescribed in Section
15A to Section 15HA of the SEBI Act is to be mandatorily imposed in case of default/ failure, Section 15] of the
SEBI Act would stand obliterated and eclipsed. Hence, the question referred. Sections 15A(a) to 15HA have to
be read along with Section 15] in a manner to avoid any inconsistency or repugnancy. We must avoid conflict
and head on clash and construe the said provisions harmoniously. Provision of one section cannot be used to
nullify and obtrude another unless it is impossible to reconcile the two provisions. The explanation to Section
15 ] of the SEBI Act added by Act No.7 of 2017, quoted above, has clarified and vested in the Adjudicating Officer
a discretion under Section 15] on the quantum of penalty to be imposed while adjudicating defaults under
Sections 15A to 15HA. Explanation to Section 15] was introduced/added in 2017 for the removal of doubts
created as a result of pronouncement in M/s. Roofit Industries Ltd. case (supra).
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We are in agreement with the reasoning given in reference order dated 14th March 2016 that M/s Roofit
Industries Ltd. had erroneously and wrongly held that Section 15] would not be applicable after Section 15
A(a) was amended with effect from 29th October 2002 till 7th September 2014 when Section 15A(a) of the
SEBI Act was again amended. It is beyond any doubt that the second referred question stands fully answered by
clarification through the medium of enacting the Explanation to Section 15] vide Act No.7 to 2017, which also
states that the Adjudicating Officer shall always have deemed to have exercised and applied the provision. We,
therefore, deem it appropriate to hold that the provisions of Section 15] were never eclipsed and had continued
to apply in terms thereof to the defaults under Section 15A(a) of the SEBI Act.

Reference Order in Siddharth Chaturvedi & Ors. (supra) on the said aspecthas observed that Section 15A(a) could
apply even to technical defaults of small amounts and, therefore, prescription of minimum mandatory penalty
of Rs.1 lakh per day subject to maximum of Rs.1 crore, would make the Section completely disproportionate
and arbitrary so as to invade and violate fundamental rights. Insertion of the Explanation would reflect that the
legislative intent, in spite of the use of the expression “whichever is less” in Section 15A(a) as it existed during
the period 29th October 2002 till 7th September 2014, was not to curtail the discretion of the Adjudicating
Officer by prescribing a minimum mandatory penalty of not less than Rs. 1 lakh per day till compliance was
made, notwithstanding the fact that the default was technical, no loss was caused to the investor(s) and no
disproportionate gain or unfair advantage was made. The legislative intent is also clear as Section 15A(a) was
amended by the Amendment Act No.27 of 2014 to state that the penalty could extend to Rs. 1 lakh for each day
during which the failure continues subject to a maximum penalty of Rs. 1 crore. This amendment in 2014 was
not retrospective and therefore, clarificatory and removal of doubt Explanation to Section 15] was added by the
Act No. 7 of 2017.

Normally the expression “whichever is less” would connote absence of discretion by prescribing the minimum
mandatory penalty, but in the context of Section 15A(a) as it was between 29th October,2002 till 7th September,
2014, read along with Explanation to Section 15] added by Act No.7 of 2017, we would hold the legislative
intent was not to prescribe minimum mandatory penalty of Rs.1 lakh per day during which the default and
failure had continued. We would prefer read and interpret Section 15A(a) as it was between 25th October, 2002
and 7th September, 2014 in line with the Amendment Act 27 of 2014 as giving discretion to the Adjudicating
Officer to impose minimum penalty of Rs.1 lakh subject to maximum penalty of Rs.1 crore, keeping in view the
period of default as well as aggravating and mitigating circumstances including those specified in Section 15]
of the SEBI Act.

This will require us to consider the first question referred. Having dealt with the submissions advanced by the
rival parties, (both parties have actually canvassed for a wider and more expansive interpretation of Section
15]), we are inclined to take the view that the provisions of clauses (a), (b) and (c) of Section 15] are illustrative
in nature and have to be taken into account whenever such circumstances exist. But this is not to say that
there can be no other circumstance(s) beyond those enumerated in clauses (a), (b) and (c) of Section 15] that
the Adjudicating Officer is precluded in law from considering while deciding on the quantum of penalty to be
imposed.

A narrow view would be in direct conflict with the provisions of Section 151 (2) of the SEBI Act which vests
jurisdiction in the Adjudicating Officer, who is empowered on completion of the inquiry to impose “such penalty
as he thinks fit in accordance with the provisions of any of those sections.”

Therefore, to understand the conditions stipulated in clauses (a), (b) and (c) of Section 15] to be exhaustive
and admitting of no exception or vesting any discretion in the Adjudicating Officer would be virtually to admit/
concede that in adjudications involving penalties under Sections 15 A, 15B and 15C, Section 15] will have no
application. Such a result could not have been intended by the legislature. We, therefore, hold and take the view
that conditions stipulated in clauses (a), (b) and (c) of Section 15 ] are not exhaustive and in the given facts of a
case, there can be circumstances beyond those enumerated by clauses (a), (b) and (c) of Section 15] which can
be taken note of by the Adjudicating Officer while determining the quantum of penalty.
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There is a distinction between a continuing offence and a repeat offence. The continuing offence is a one which
is of a continuous nature as distinguished from one which is committed once and for all. The term “continuing
offence” was explained and elucidated by giving several illustrations in State of Bihar vs. Deokaran Nenshi &
Ors. (1972) 2 SCC 890. In case of continuing offence, the liability continues until the rule or its requirement
is obeyed or complied with. On every occasion when disobedience or noncompliance occurs and reoccurs,
there is an offence committed. Continuing offence constitutes a fresh offence every time or occasion it occurs.
In Union of India & Anr. Vs. Tarsem Singh (2008) 8 SCC 648, continuing offence or default in service law was
explained as a single wrongful act which causes a continuing injury. A recurring or successive wrong, on the
other hand, are those which occur periodically with each wrong giving rise to a distinct and separate cause of
action. We have made reference to this legal position in view of clause (c) of Section 15] of the SEBI Act which
refers to repetitive nature of default and not a continuing default. The word “repetitive” as used therein would
refer to a recurring or successive default. This factum has to be taken into consideration while deciding upon
the quantum of penalty. This dictum, however, does not mean that factum of continuing default is not a relevant
factor, as we have held that clauses (a) to (c) in Section 15] of the SEBI Act are merely illustrative and are not the
only grounds/factors which can be taken into consideration while determining the quantum of penalty.

For more details, please click on https://main.sci,gov.in/supremecourt/2013/36291/36291_2013_Judgement_28-
Feb-2019.pdf

12.04.2019 | PVP Global Ventures Pvt. Ltd. (Appellant) vs. SEBI | Securities Appellate Tribunal

(Respondent) Appeal No. 451 of 2018 with
batch of connected appeals

Justice Tarun Agarwala,
Presiding Officer

Dr. C.K.G. Nair, Member

M. T. Joshi, Judicial Member

Section 28A of the SEBI Act, 1992 read with section 220 of the Income Tax Act, 1961 - Recovery
proceedings - Interest imposed by recovery officer - Whether tenable - Held, Yes.

Brief facts of the case:

This batch of appeals involves a common issue and, therefore, the same are being decided together. Penalty
imposed on the appellants, by the adjudicating Officer, attained finality and thereafter the recovery officer
issued a certificate of recovery which included interest on the penalty and in the process attached the bank
account of the appellants. Against this, appellants have filed the present appeals before the Tribunal challenging
that interest cannot be levied by the recovery officer and that a separate demand notice for the recovery is
required to be issued.

Decision: Appeals dismissed. Reason

The object and intention of inserting Section 28A to the SEBI Act was to provide a mechanism for recovery of
the amount due to SEBI. Instead of prescribing an independent mechanism for collection and recovery of the
amounts due to SEBI, the legislature deemed it fit to follow the mechanism provided under the Income Tax
Act and accordingly inserted Section 28A to SEBI Act wherein the provisions of the Income Tax Act relating
to collection and recovery have been incorporated. Thus, the legislature by inserting Section 28A to SEBI Act
has provided that if a person fails to pay the amounts referred in Section 284, then the Recovery Officer shall
draw up a statement/certificate and proceed to recover the amounts specified in the certificate by any one or
more of the five modes specified therein.

This Tribunal in Dushyant N. Dalal & Anr. v. SEBI decided on March 10, 2017 (Appeal No. 41 of 2014) which
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judgment was affirmed by the Supreme Court reported in 2017 SCC OnLine SC 1188, after considering the
provision of Section 28A of SEBI Act read with Section 220 of the Income Tax Act held that the liability to pay
interest under Section 28A read with Section 220 is automatic and arises by operation of law.

We further find that the Adjudicating Officer in its order while imposing penalty had also directed the appellant
to pay the penalty amount within 45 days. In our view this order of penalty would also be deemed to include a
notice of demand and thus a formal requirement for issuance of a separate notice of demand pursuant to the
order of penalty is no longer required. Thus, the contention raised by the appellant is not sustainable and is
rejected.

The contention that interest was impliedly waived when the penalty was reduced by the Tribunal or that
interest cannot be imposed with retrospective effect is patently misconceived. Hon’ble Supreme Court while
affirming the judgment of this Tribunal in Dushyant Dalal’s case (supra).

From the aforesaid, it becomes clear that interest was not only chargeable under Section 28A read with Section
220(2) of the Income Tax Act but the provisions of Interest Act, 1978 could also be taken into consideration and
interest could be charged from the date on which the penalty became due.

In the light of the aforesaid, we are of the view that the Recovery Officer was justified in charging interest from
the date of the order passed by the Adjudicating Officer. In view of the aforesaid, we find no merit in these
appeals and are dismissed. In the circumstances there shall be no order on costs.

For more details, please click on http://sat.gov.in/english/pdf/E2019 J02018452.PDF

01.05.2019 | M/s Therm Flow Engineers Pvt. Ltd. (Appellant) vs. | Securities Appellate Tribunal

SEBI(Respondent) Appeal No. 349 of 2018]Justice
Tarun Agarwala,

Presiding Officer
Dr. C.K.G. Nair, Member
M. T.JOSH]I, JUDICIALMEMBER

SEBI takeover code read with SEBI Act - Takeover of company - Acquisition of minuscule proportion
above the permitted limit - Transfer of shares between promoters via open market - No public
announcement made - WTM directed public announcement - Whether correct - Held, No.

Brief facts of the case :

The appellant is aggrieved by the order of the Whole Time Member where under the present appellant was
directed to make public announcement to acquire shares of M/s. Patel Airtemp (India) Limited (hereinafter
referred to as “Target Company”) within a period of 45 days from the date of the order and to pay interest at
the rate of ten percent per annum as detailed in the order. The appellant is promoter of the Target Company
consisting of a consortium of individual promoters.

Decision: Appeal partly allowed. Reason

In the present case, we have found that the acquisition is of miniscule proportion above the permitted limit,
that too between the promoters. In the case of Nirma Industries Ltd & Anrv. SEBI (2013) 8 SCC 20, the Hon’ble
Supreme Court in para 17 observed that in the given set of circumstances of that case the withdrawal of the
open offer to acquire 20 percent of shared of the Company was neither in the interest of the investor nor in the
development of the securities market. Thus, the case of Nirma was decided in its own circumstances.

In the case of SEBI v. Kishore R. Ajmera (2016) 6 SCC 368, the Hon’ble Supreme Court found that the manipulative
and fraudulent market practices are required to be curbed by brining a comparative legislative to bring about
some clarity and certainty which cannot be disputed.
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Considering all the aspects of the case that violation of the Takeover Regulation is only to the extent of 0.04
percent and that too due to transfer of shares between the promoters via open market, in our view the direction
of the WTM to make public announcement to acquire shares would be disproportionate. In the circumstance,
the directions as provided by Rule 32(1) (b) of the Takeover Regulations as cited supra would meet the ends
of justice. The appellant can be directed to transfer 0.04 percent shares i.e. 2000 shares through open market
and to direct to deposit an amount of Rs.3,60,300/- (2000 shares x Rs.180.15 : purchase price) in the Investor
Protection and Education Fund would meet the ends of justice. Hence the following order:

Order

1. The appeal is hereby partly allowed. The order of the WTM directing the appellant to make public
announcement to acquire shares of the target company and to pay interest at the rate of 10 percent as
detailed in the order is hereby set aside.

2. Instead it is hereby directed that the appellant shall transfer 2000 shares in open market within a period
of 4 weeks and shall deposit an amount of Rs.3, 60,300 in the Investor Protection and Education Fund
established by SEBI within a period of six weeks from the date of this order.

3. In default, the amount shall carry interest at the rate of 12 percent p.a. from the date of this order till the
date of deposit.

For more details, please click on http://sat.gov.in/english/pdf/E2019 J02018349.PDF

10.06.2019 | GRD Securities Ltd. (Appellant) vs. National Stock | Securities Appellate Tribunal
Exchange of India & SEBI (Respondents) Appeal No. 285 of 2018Justice

Tarun Agarwala,

Presiding Officer

Dr. C.K.G. Nair, Member

M. T.JOSH]I, JUDICIALMEMBER

SEBI Act - Currency derivative segment transaction - Margin money deposited with delay - Heavy
penalty levied - Whether correct - Held, No.

Brief facts of the case:

This appeal is filed challenging the decision of the Disciplinary Action Committee (‘DAC’ for short) of the
National Stock Exchange of India Limited (‘NSE’ for short) whereby the review application of the appellant
was rejected. Consequently, the earlier decision of the DAC which directed the appellant to pay a penalty of Rs.
2,05,43,900/- and face suspension of one trading day in the currency derivative segment of the Exchange stood
confirmed.

The appellant is a member broker in the Capital Market (CM), Futures and Options (F&O) and Currency
Derivatives (CD) segments of the NSE. During a regular inspection of the books and records of the appellant
for the calendar year 2016 in February 2017 NSE noticed that the appellant falsely reported margin amounting
to Rs. 2,05,43,947/- in the CD segment in respect of two clients on two occasions on April 26, 2016 and June
21, 2016. Accordingly, DAC in its meeting held on January 12, 2018, after considering the oral and written
submissions of the appellant, imposed a monetary penalty to the tune of Rs. 2,05,43,900/- and suspension of
one trading day in the CD segment after giving three weeks’ notice. This was communicated to the appellant
on February 8, 2018. This matter came up in appeal before this Tribunal which quashed the said order passed
by the DAC of NSE on March 1, 2018 and directed the appellant to file a review application before the DAC. The
order impugned in this appeal is issued by the DAC of NSE further to giving another opportunity of personal
hearing to the appellant and considering their written submissions.
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Decision: Appeal partly allowed. Reason:

We do not agree with the contentions of the appellant that it was only a technical violation. It is quite evident
from the facts that though cheques may have been received from the clients the appellant had not credited
these amounts to the account upfront which is a basic requirement of margin collection from clients. Moreover,
in respect of client Monotype India it is not even clear whether the margin was ever collected. The submission
that margin requirement as on T + 5, not as on the trading day, is what is relevant is not correct and hence not
admissible. Upfront collection of margins is an important mechanism for ensuring prompt settlement and in
promoting market integrity. As such any explanation to the contrary is not sustainable.

However, we are not able to agree with the stand of SEBI and NSE that no discretion in imposition penalty
can be exercised, once a violation is established. The Circular issued by SEBI dated August 10, 2011 specifies
different percentages of penalty with respect to short collection / non-collection of margins from clients in
equity and currency derivatives segment. While it specifies small proportion of 5% to 10% of margin short fall
as penalty for non-reporting, it specifies that 100% of the short collection shall be imposed as penalty. If such
violation is noticed at the time of inspection, then in addition to 100% penalty one day suspension has to be
imposed. The said circular does not differentiate between situations involving upfront collection of cheques
but late depositing or late crediting of the said amount and no upfront collection at all and hence suffers from
the proportionality principle. In order to incorporate proportionality, as is provided for small percentages of
short falls in margin collection in the same circular itself, the word ‘shall’ in the circular has to be read as ‘may’
as it would enable the Exchange authorities to distinguish between no collection of margin at all and delayed
collection of margin, particularly, in situations like no impact on the settlement or market at all. Accordingly, we
are unable to agree with the interpretation of the spirit of the circular provided by SEBI as well as NSE.

In this matter before us the penalty imposed is Rs. 2, 05, 43,900/- and suspension from trading in the Currency
Derivatives segment for one day. The appellant before us submits that the annual income from brokerage from
CD segment is only to the tune of about Rupees three lakh which is not disputed. While we totally agree that
upfront collection of margin is an important regulatory tool to safeguard market integrity, at the same time
we are equally concerned with proportionality while imposing a penalty of a very heavy amount which can
completely ruin an entity for a single violation. It is an undisputed fact that the appellant has not committed
any other violation. While the SEBI circular is quite mechanical in directing the Exchanges to impose a fixed
penalty, the Exchange Rules provide for an appeal / review and empowers the authority to review / rescind /
reconsider the penalty imposed. Given these factors we are of the considered view that based on the facts and
circumstances of the present matter, the law has to be interpreted in its spirit invoking proportionality.

Though we are inclined to reduce the penalty given these facts, the penalty has to be in tune with the violation.
The appellant’s submission that brokerage from the CD segment is only just over Rs. 3 lakh is incomplete since it
has not disclosed the total earnings including that from other segments of the market. Moreover, it is imperative
to underscore the importance of prompt upfront margin collection for promoting market integrity. Balancing
all these, a penalty of Rupees Fifty Lakh and one day suspension from the CD segment would meet the ends of
justice in the matter. Appellant is directed to pay the penalty within four weeks from today. Respondent NSE
shall implement the one-day suspension after giving fifteen days’ notice to the appellant.

For more details, please click on http://sat.gov.in/english/pdf/E2019_]02018285.PDF

23.02.2016 | SEBI (Appellant) vs. Kishore | Supreme Court

Rajmera (Respondent) Civil Appeal No. 2818 of 2008with Civil Appeal No.8769
of 2012, Civil Appeal N0.6719 0f2013, Civil

Appeal No.252 of 2014 & CivilAppeal No.282 of 2014
Ranjan Gogoi & Prafulla C. Pant)]].

SEBI (Prohibition of Fraudulent and Unfair Trade Practices Relating to Securities Market) Regulations
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and SEBI (Stock-Brokers and Sub-Brokers) Regulations - Penalty for matching trade - Whether tenable-
Held, No - Penalty for synchronised trade and circular trade - Whether tenable - Held, Yes. Brief facts
of the case:

Civil Appeal No. 2818 of 2008 (SEBI v. Kishore R. Ajmera) is with regard to the allegation of indulging in
“matching trades” thereby creating artificial volumes in the scrip of M/s. Malvica Engineering Ltd. (MEL).

Civil Appeal No.6719 of 2013 (SEBI Vs. Ess Intermediaries Pvt. Ltd.), Civil Appeal No.252 of 2014 (SEBI Vs.
M/s. Rajendra Jayantilal Shah, Civil Appeal No.282 of 2014 (SEBI Vs. M/s. Rajesh N. Jhaveri) are with regard to
indulging in “synchronised trades” in the scrip of M/s. Adani Export Ltd. (AEL) by respondents who were sub-
brokers.

Civil Appeal No. 8769 of 2012 (SEBI Vs. Networth Stock Broking Ltd.) is with respect to “circular trading” of the
scrip on behalf of one Indumati Goda.

In all the above cases the Whole time member of the SEBI imposed penalty which was set aside by the SAT.
Therefore, SEBI challenged the orders of SAT before the Supreme Court.

The question of law arising in this group of appeals is “what is the degree of proof required to hold brokers/
sub- brokers liable for fraudulent/ manipulative practices under the SEBI (Prohibition of Fraudulent and Unfair
Trade Practices Relating to Securities Market) Regulations and/or liable for violating the Code of Conduct
specified in Schedule II read with Regulation 9 of the SEBI (Stock - Brokers and Sub-Brokers) Regulations,
19927 (‘Conduct Regulations, 1992").

Decision : C.A. N0.2818 of 2008 dismissed; Rest of the appeals allowed.

Reason:

It is a fundamental principle of law that proof of an allegation levelled against a person may be in the form
of direct substantive evidence or, as in many cases, such proof may have to be inferred by a logical process of
reasoning from the totality of the attending facts and circumstances surrounding the allegations/charges made
and levelled. While direct evidence is a more certain basis to come to a conclusion, yet, in the absence thereof
the Courts cannot be helpless. It is the judicial duty to take note of the immediate and proximate facts and
circumstances surrounding the events on which the charges/allegations are founded and to reach what would
appear to the Court to be a reasonable conclusion therefrom. The test would always be that what inferential
process that a reasonable/prudent man would adopt to arrive at a conclusion.

Insofar as C.A. No.2818 of 2008 SEBI v. Kishore R. Ajmera is concerned the proved facts are that (i) Both the
clients are known to each other and were related entities;(ii) This fact was also known to the sub-broker and
the respondent-broker;(iii) The clients through the sub-broker had engaged in mutual buy and sell trades in
the scrip in question, volume of which trade was significant, keeping in mind that the scrip was an illiquid scrip.
Apart from the above there is no other material to hold either lack of vigilance or bona fides on the part of the
sub-broker so as to make respondent-broker liable. An irresistible or irreversible inference of negligence/lack
of due care etc., in our considered view, is not established even on proof of the primary facts alleged so as to
make respondent-broker liable under the Conduct Regulations, 1992 as has been held in the order of the Whole
Time Member, SEBI which, according to us, was rightly reversed in appeal by the Securities Appellate Tribunal.

This will take us to the second and third category of cases i.e. M/s Ess Intermediaries Pvt. Ltd., M/s Rajesh
N. Jhaveri and M/s Rajendra Jayantilal Shah [second category] and M/s Monarch Networth Capital Limited
(earlier known as Networth Stock Broking Limited) [third category]. In these cases the volume of trading in
the illiquid scrips in question was huge, the extent being set out hereinabove. Coupled with the aforesaid fact,
what has been alleged and reasonably established, is that buy and sell orders in respect of the transactions
were made within a span of 0 to 60 seconds. While the said fact by itself i.e. proximity of time between the buy
and sell orders may not be conclusive in an isolated case such an event in a situation where there is a huge
volume of trading can reasonably point to some kind of a fraudulent/manipulative exercise with prior meeting
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of minds. Such meeting of minds so as to attract the liability of the broker/sub-broker may be between the
broker/ sub-broker and the client or it could be between the two brokers/sub-brokers engaged in the buy and
sell transactions. When over a period of time such transactions had been made between the same set of brokers
or a group of brokers a conclusion can be reasonably reached that there is a concerted effort on the part of the
concerned brokers to indulge in synchronized trades the consequence of which is large volumes of fictitious
trading resulting in the unnatural rise in hiking the price/value of the scrip(s).

It must be specifically taken note of herein that the trades in question were not “negotiated trades” executed in
accordance with the terms of the Board’s Circulars issued from time to time. A negotiated trade, it is clarified,
invokes consensual bargaining involving synchronizing of buy and sell orders which will result in matching
thereof but only as per permissible parameters which are programmed accordingly.

The conclusion has to be gathered from various circumstances like that volume of the trade effected; the period
of persistence in trading in the particular scrip; the particulars of the buy and sell orders, namely, the volume
thereof; the proximity of time between the two and such other relevant factors.

The fact that the broker himself has initiated the sale of a particular quantity of the scrip on any particular day
and at the end of the day approximately equal number of the same scrip has come back to him; that trading has
gone on without settlement of accounts i.e. without any payment and the volume of trading in the illiquid scrips,
all, should raise a serious doubt in a reasonable man as to whether the trades are genuine. The failure of the
brokers/sub-brokers to alert themselves to this minimum requirement and their persistence in trading in the
particular scrip either over a long period of time or in respect of huge volumes thereof, in our considered view,
would not only disclose negligence and lack of due care and caution but would also demonstrate a deliberate
intention to indulge in trading beyond the forbidden limits thereby attracting the provisions of the FUTP
Regulations. The difference between violation of the Code of Conduct Regulations and the FUTP Regulations
would depend on the extent of the persistence on the part of the broker in indulging with transactions of the
kind that has occurred in the present cases. Upto an extent such conduct on the part of the brokers/sub-brokers
can be attributed to negligence occasioned by lack of due care and caution. Beyond the same, persistent trading
would show a deliberate intention to play the market. The dividing line has to be drawn on the basis of the
volume of the transactions and the period of time that the same were indulged in. In the present cases it is clear
from all these surrounding facts and circumstances that there has been transgressions by the respondents
beyond the permissible dividing line between negligence and deliberate intention.

For more details, please click on https://main.sci.gov.in/judgment/judis/43427.pdf

02.06.2016 | Neesa Technologies Limited & ORS Securities and Exchange Board of IndiaWTM/
PS/46 /WRO/JUN/2016

Prashant Saran, Whole Time Member

SEBI (Issue and Listing of Debt Securities) Regulations, 2008 read with SEBI Act and Companies Act,
1956 - Issue of NCDs violation of provisions- whether the company is liable for the violations - Held,
Yes.

Brief facts of the case:

On the basis of the material available on record i.e., correspondences exchanged between SEBI and NTL;
complaint and additional documents received by SEBI and information obtained from the Ministry of
Corporate Affairs’ website i.e. MCA 21 Portal and IDBI Trusteeship Services Limited (ITSL), SEBI vide an ex-
parte interim order dated June 03, 2015 (hereinafter referred to as ‘interim order’), prima facie observed that
Neesa Technologies Limited (hereinafter referred to as the ‘Company’ or ‘NTL") had engaged in fund mobilizing
activity from the public, through its offer and issue of Non-Convertible Debentures (hereinafter referred to
as ‘NCDs’) and violated the provisions of Sections 56, 60, 73 and 117C of the Companies Act, 1956 and the
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provisions of the SEBI (Issue and Listing of Debt Securities) Regulations, 2008 (hereinafter referred to as the
‘ILDS Regulations”).

Company and its directors filed replies contending that they have not violated any of the provisions of the
companies Act or Regulations as alleged.

Decision : NCD’s to be refunded with interest.

Reason:

In the present matter, the Company had offered and allotted NCDs to 341 persons during the financial year
2013-2014 and mobilized Rs.5.96 crore. Considering the number of persons to whom the NCDs were offered
and issued, I conclude that the Company made a public issue of NCDs during the relevant period, in terms of the
first proviso to section 67(3) of the Companies Act, 1956.

The Company had contended that the NCDs were treated as ‘deposits’ by RoC and therefore SEBI would not
have jurisdiction in the matter. In this regard, I note that the Company vide letter dated November 05, 2014, had
admitted issuing Non-Convertible Debentures. Further, the RoC notice dated July 07, 2015 has also mentioned
about the NCDs for Rs.5.96 crore. The allegation of the RoC inter alia is that the Company failed to pay the
interest on such NCDs or pay back the money collected under such NCDs in violation of Section 74(1) and (2)
of the Companies Act, 2013. Section 67(3) is in respect of “shares” and “debentures”. In view of the same, the
Company having admittedly issued debentures in a public issue is under the jurisdiction of SEBI.

Accordingly, Sections 56, 60 and 73 of the Companies Act, 1956 are required to be complied with by a company
making a public issue of securities. In addition to the above, the Company was mandated to comply with 117C
of the Companies Act, 1956 and the provisions of the ILDS Regulations in respect of its public offer and issuance
of NCDs. These provisions have allegedly not been adhered to by the Company.

By making a public issue of NCDs, the Company had to compulsorily list such securities in compliance with
Section 73(1) of the Companies Act, 1956. A Company making a public issue of securities cannot choose
whether to list its securities or not as listing is a mandatory requirement under law. As per Section 73(1) of
Companies Act, 1956, a company is required to make an application to one or more recognized stock exchanges
for permission for the shares or debentures to be offered to be dealt with in the stock exchange.

Further, there is no material to say that the Company has filed an application with a recognized stock exchange
to enable the securities to be dealt with in such stock exchange. Therefore, the Company has failed to comply
with this requirement.

As the Company failed to make an application for listing of such securities, the Company had to forthwith repay
such money collected from investors under NCDs. If such repayments are not made within 8 days after the
Company becomes liable to repay, the Company and every director is liable to repay with interest at such rate.
The liability of the Company to refund the public funds collected through offer and allotment of the impugned
securities is continuing and such liability would continue till repayments are made. There is no record to suggest
that the Company made the refunds as per law.

As the amounts mobilized through the issue of NCDs have not been refunded within the time period as mandated
under law, it would therefore be appropriate to levy an interest @ 15% p.a. as provided for under the above
section read with rule 4D (which prescribes that the rates of interest, for the purposes of sub-sections (2) and
(2A) of section 73, shall be 15 per cent per annum) of the Companies (Central Government’s) General Rules and
Forms, 1956 on the amounts mobilized by the Company through its offer and issue of NCDs, from the date when
the same was liable to be repaid till the date of actual payment to the investors.

Section 117C stipulates that, where a company issues debentures, it shall create a debenture redemption
reserve for the redemption of such debentures, to which adequate amounts shall be credited, from out of its
profits every year until such debentures are redeemed. There is no record to suggest that the Company had
created a debenture redemption reserve and has therefore violated Section 117C of the Companies Act, 1956.
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As NCDs are ‘debt securities’ in terms of the ILDS Regulations, the Company was also mandated to comply with
the provisions of the ILDS Regulations in respect of its public issue of NCDs. However, the Company failed to
comply with the provisions of the ILDS Regulations.

From the foregoing, I conclude that the Company failed to comply with the provisions of Sections 56, 60, 73 and
117C of the Companies Act, 1956 in respect of its offer and issuance of NCDs and the aforesaid provisions of the
ILDS Regulations and therefore liable for suitable action under the Companies Act, 1956, the SEBI Act and the
ILDS Regulations including action for default under section 73(2) of the Companies Act, 1956.

For more details, please click on https://www.sebi.gov.in/sebi_data/attachdocs/1464948152217.pdf

11.07.2016 | SEBI (Appellant) vs. M/s Opee Stock-Link Ltd. & | Supreme Court
Anr(Respondents) Civil Appeal No. 2252 0f 2010
with Civil Appeal Nos. 2285, 2286,
2294 & 2303 0f 2010

Anil R. Dave & R. Banumathi, JJ.

SEBI Act - Section 15Z - Cornering of shares in IPO through benami demat accounts - Supreme Court
upholds the penalty and punishment imposed by SEBI on the erring stock brokers.

Brief facts of the case:

These are the cases which reflect the manner of getting excessive number of shares in an irregular manner,
which would adversely affect Retail Individual Investors (RII), who are the persons with relatively less means
and who desire to invest their hard earned money into shares of companies, whereby they also make an effort
to participate in the progress of the economy. We are concerned with issue of shares in the nature of IPO made
by Jet Airways Limited and Infrastructure Development Finance Company Limited, which had been over-
subscribed.

Investigations was made by the officials of the SEBI and in pursuance of the said investigation it was revealed
that in the matter of the IPO of the aforestated two companies, shares which were meant for Rlls had been
cornered through hundreds of benami/fictitious demat account holders.

As modus operandi was quite similar in applications for shares made in respect of both the companies and
parties concerned are common, we have referred to the issue of Jet Airways India Limited. It was found by the
SEBI that respondent in Appeal No. 20 of 2009 before the SAT had received 12,053 shares out of which 3272
shares were transferred before the day of listing of shares of the company with the stock exchange, 3598 shares
on the day of listing and 5183 shares after the day of listing. The said shares were purchased through off market
transactions from 553 demat account holders, who had been allotted shares of the said company. The shares of
the company were listed on 14th March, 2005.

The said 553 demat account holders sold the shares to the said respondent at the rate of Rs. 1170/- per share,
though the market value of the said shares was much more than Rs. 1170/- per share. The said shares were
thereafter sold by the said respondent at a higher price. Upon investigation, it was also found that most of those
553 demat account holders were not genuine persons.

The Whole Time Member [WTM] of the SEBI came to the conclusion that the dealings of the respondents were
not fair and were in violation of the Act as well as the Regulations, and imposed penalty on the respondents. On
appeal, SAT set aside the order of the WTM. SEBI challenged the order of SAT before the Supreme Court.

Decision: Appeals allowed.

Reason:

We do not find any substance in the submissions made on behalf of the respondents to the effect that the price
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of the shares of Jet Airways India Ltd. paid by the respondents to the demat account holders was reasonable.
Even according to the submission made by the learned counsel, value of the said shares, during the said period
varied from Rs.1172 /- to Rs. 1339/- and in such circumstances, nobody would believe that all the demataccount
holders would sell their shares at the same rate, viz. Rs.1170/- per share to the respondents. These transactions
are, therefore, definitely of fishy nature.

The submission to the effect that no Retail Individual Investor had made any complaint to the SEBI is not at
all relevant because the SEBI need not act only on the basis of a complaint received. If from its independent
sources, the SEBI, after due enquiry comes to know about some illegality or irregularity, the SEBI has to act
in the manner as it acted in the instant case. The fact, however, remains that because of the undue advantage
which the respondents got, some small investors or RII must have not got the shares, which they ought to have
been allotted.

We do not agree with the submission that a common address given by several demat account holders would
not show any irregularity, because normally a person would give his own address when he is opening his demat
account. Rarely, a person would give someone else’s address if he is not having any permanent address or
is likely to shift his residence. In the instant case, not one or a few, but several demat holders had given one
particular address and it is also pertinent to note that upon initiation of an inquiry at the instance of the SEBI,
most of the demat accounts had been closed by the demat account holders.

The submission was also to the effect that the shares could have been sold before they were listed with a stock
exchange and such a sale cannot be said to be an illegality. Looking at the fact that number of persons, having
common address of their demat accounts, selling their shares at the same price to a particular person before
listing of shares of a company with a stock exchange is not a normal thing. In the facts and circumstances of the
case, we do not accept the said submission made by the learned counsel appearing for the respondents.

The submission made to the effect that the Tribunal is a final fact finding authority cannot be disputed. According
to the learned counsel, the facts found by the SAT should not be disbelieved by this Court. However, for coming
to a definite conclusion contrary to the findings arrived at by the lower authority, the appellate authority, in the
instant case, the SAT, ought to have recorded specific reasons for arriving at a different conclusion, but we do
not find any sound reason for coming to a different conclusion in the impugned order. On the other hand, we
find detailed discussion for coming to a particular conclusion in the order, which was passed by the Whole Time
Member of the SEBI and therefore, we do not see any reason for the SAT to disturb the said finding without
mentioning any strong and justifiable reason for coming to a different conclusion.

For more details, please click on https://main.sci.gov.in/judgment/judis/43778.pdf

02.12.2016 | SEBI (Appellant) vs. Burren Energy India Ltd. &Ors. | Supreme Court
(Respondents) Civil Appeal No. 361 of 2007
Ranjan Gogoi & N.V. Ramana,]].

SEBI Acquisition & Takeover Regulations - Acquirer entered into a MoU (share purchase agreement) for
the acquisition of shares on 14/02/2005 - Acquirer appointed its nominees as directors in the parent
company of the target company on 14/02/2005 - Public offer made on 15/02/2005 - Whether the
appointment of directors violates the provisions of the Takeover Regulations - Held, Yes.

Brief facts of the case:

Burren Energy India Ltd (“Burren”) is incorporated in England, to acquire the entire of the equity share capital
of one Unocal Bharat Limited (“UBL"), which is incorporated in Mauritius. The shares of UBL were acquired by
one Unocal International Corporation (“UIC”) incorporated in California in USA. UBL at the relevant time, held
26.01% of the issued share capital of Hindustan Oil Exploration Co. Ltd. (“the target company”).
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Burren entered into a share purchase agreement with UIC on 14th February, 2005 to acquire the entire equity
share capital of UBL, in England and by virtue thereof all the shares of UBL were registered in the name of
Burren on the same day itself. On account of this transformation Burren came to hold 26.01% of the share
capital in the target company. As the acquisition was beyond the stipulated 15% of the equity share capital of
the target company the Regulations got attracted making it obligatory on the part of Burren to make a public
announcement, which was accordingly made for sale/purchase of 20% of the shares of the target company at
a determined price of Rs.92.41 per fully paid up equity share was made on 15th February, 2005 by Burren and
UBL acting as a person acting in concert.

On 14th February, 2005 i.e. date of execution of the share purchase agreement Burren appointed two of its
Directors on the board of UBL and on the same date UBL, which is a person acting in concert with Burren,
appointed the same persons on the board of directors of the target company. This, according to SEBI, amounted
violation of Regulation 22(7) of the Regulations inasmuch as the said appointment was made during the offer
period which had commenced on and from 14th February, 2005 i.e. date of execution of the share purchase
agreement. The adjudicating authority imposed a penalty of Rs.25 lakhs which was set aside by the Securities
Appellate Tribunal. Hence the appeal by SEBI.

Decision: Appeal allowed.

Reason:

The mainthrustofthe contentionsadvanced onbehalfoftheappellantappearstobethatthe words ‘Memorandum
of Understanding’ are, in an appropriate situation may also include a concluded agreement between the parties.
Even in a given case where a Memorandum of Understanding is to fall short of a concluded agreement and, in
fact, the concluded agreement is executed subsequently, the ‘offer period’ would still commence from the date
of the Memorandum of understanding. If the offer period commences from the date of such Memorandum of
Understanding, according to the learned counsel, there is no reason why the same should not commence from
the date of the share purchase agreement when the parties had not executed a Memorandum of Understanding.
It is also submitted that the commencement of the ‘offer period’ from the date of public announcement would
primarily have relevance to a case where acquisition of shares is from the market and there is no Memorandum
of Understanding or a concluded agreement pursuant thereto.

In reply, the respondents urged that Regulation 22(7) of the Regulations can have no application to the present
case inasmuch as the disqualification from appointment on the board of directors of the target company will
operate only when the acquirer or persons acting in concert are individuals and not a corporate entity. In the
present case, while Burren was the acquirer, UBL was the person acting in concert. This is evident from the
letter of offer (public announcement) dated 15th February, 2005. The embargo under Section 22(7) is both
on the acquirer and a person acting in concert. The expression ‘person acting in concert’ includes a corporate
entity [Regulation 2(1) (e) (2) (i) of the Regulations] and also its directors and associates [Regulation 2(1) (e)
(2)(iii) of the Regulations]. If this is what is contemplated under the Regulations we do not see how the first
argument advanced by Shri Divan on behalf of the respondents can have our acceptance.

Insofar as the second argument advanced by Shri Divan is concerned it is correct that in the definition of ‘offer
period’ contained in Regulation 2(1)(f) of the Regulations, relevant for the present case, a concluded agreement
is not contemplated to be the starting point of the offer period. But such a consequence must naturally follow
once the offer period commences from the date of entering into a Memorandum of Understanding which, in
most cases would reflect an agreement in principle falling short of a binding contract.

If the offer period can be triggered of by an understanding that is yet to fructify into an agreement, we do not
see how the same can be said not to have commenced/started from the date of a concluded agreement i.e.
share purchase agreement as in the present case. On the view that we have taken we will have to hold that
the learned Tribunal was incorrect in reaching its impugned conclusions and in reversing the order of the
Adjudicating Officer. Consequently the order of the learned Tribunal is set aside and that of the Adjudicating
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Officer is restored. The penalty awarded by the Adjudicating Officer by order dated 25th August, 2006 shall be
deposited in the manner directed within two months from today.

For more details, please click on https://main.sci.gov.in/judgment/judis/44356.pdf

07.03.2017 | National Securities Depository Ltd. (Appellant) vs. | Supreme Court
SEBI(Respondent) Civil Appeal No. 5173 of 2006
with Civil Appeal No. 186 of
2007
Pinaki Chandra Ghose &
R.ENariman, JJ.

SEBI Act, 1992 - Sections 11 and 15T - Appealable orders - Whether administrative circular issued by
SEBI is appealable before the SAT - Held, No.

Brief facts of the case:

The present appeal raises an interesting question as to whether an administrative circular that is issued by SEBI
under Section 11(1) of the Securities Exchange Board of India Act, 1992, can be the subject matter of appeal
under Section 15T of the said Act.

By an administrative circular dated 9th November, 2005, SEBI under the caption “review of dematerialization
charges” issued an administrative circular under Section 11(1) of the SEBI Act to protect the interests of
investors in securities and to promote the development of, and to regulate the securities market.

Depositories were advised by the said circular to amend all relevant bye-laws, rules and regulations in order to
see that with effect from 9th January, 2006, no charges shall be levied by a depository on DPs and consequently
by a DP on a beneficiary owner when a beneficiary owner transfers all securities lying in his account to another
branch of the same DP or to another DP of the same depository or another depository, provided the BO account
at transferee DP and that transferor DP are identical in all respects.

Apreliminary objection was raised in the appeal filed by the respondent before the Securities Appellate Tribunal.
It was urged that under the SEBI Act, SEBI has administrative, legislative and quasi-judicial functions. Appeals
preferred to the Securities Appellate Tribunal can only be from quasi-judicial orders and not administrative and
legislative orders.

This preliminary objection was turned down by the impugned judgment dated 29th September, 2006, by the
Securities Appellate Tribunal. According to the Tribunal, the expression “order” is extremely wide, and there
being nothing in the Act to restrict an appeal only against quasi- judicial orders, appeals would lie against all
three types of orders under the Act i.e. administrative orders, legislative orders as well as quasi- judicial orders.
This was held purportedly following the decision in Clariant International Ltd. & Anr. v. Securities & Exchange
Board of India [(2004) 8 SCC 524]. The Tribunal, therefore, rejected the preliminary objection and went into the
merits of the arguments against the impugned circular, and dismissed the same.

Cross appeals have been filed before us. Civil Appeal No.5173 of 2006 has been filed by the National Securities
Depositories Ltd, on the merits of the dismissal, whereas Civil Appeal No.186 of 2007 has been filed by the SEBI
against the rejection of the preliminary objection raised before the Securities Appellate Tribunal.

Decision: Appeal of SEBI allowed. Appeal of NSDL dismissed.

Reason:

We will take up the second appeal first inasmuch as if the preliminary objection were to succeed, it is clear that
the merits would not have to be gone into.

We have now to determine on a conspectus of the authorities as to whether Section 15T refers only to quasi-
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judicial orders, quite apart from the construction placed upon the Section earlier in this judgment. SEBI is
an expert body created by the Act which, as has been stated earlier, has administrative, legislative and quasi-
judicial functions.

It may be stated that both Rules made under Section 29 as well as Regulations made under Section 30 have to
be placed before Parliament under Section 31 of the Act. It is clear on a conspectus of the authorities that it
is orders referable to Sections 11(4), 11(b), 11(d), 12(3) and 15-I of the Act, being quasi-judicial orders, and
quasi- judicial orders made under the Rules and Regulations that are the subject matter of appeal under Section
15T. Administrative orders such as circulars issued under the present case referable to Section 11(1) of the Act
are obviously outside the appellate jurisdiction of the Tribunal for the reasons given by us above.

Civil Appeal No.186 of 2007 is, therefore, allowed and the preliminary objection taken before the Securities
Appellate Tribunal is sustained. The judgment of the Securities Appellate Tribunal is, accordingly, set aside.

In this view of the matter, Civil Appeal No.5173 of 2006 being a challenge to the merits of the impugned circular,
has necessarily to be dismissed. We make it clear that liberty is granted to take appropriate steps in judicial
review proceedings to challenge the aforesaid circular in accordance with law. Civil Appeal No.5173 of 2006 is
disposed of accordingly.

For more detalils, please click on https://main.sci.gov.in/judgment/judis/44673.pdf

13.07.2017 | Laurel Energetics Pvt. Ltd. (Appellant) vs. SEBI | Supreme Court

(Respondent) Civil Appeal No. 5675 of 2017
with Civil Appeal No. 5694

of 2017
R.F. Nariman & S.K. Kaul, J].

SEBI Act, 1992 read with Regulation 10 of the SEBI Takeover Regulations, 2011 - Shares of target
company - Interse transfer between promoters in July 2014 at Rs.6.20 per share - Acquirer promoters
of the target company are the promoters of parent company also - Public announcement for open offer
made in 2015 at Rs.3.20 per share - SEBI rejected the offer price and directed to increase it to Rs.6.20 -
whether corporate veil could be lifted to avail exemption under section 10 of the Regulations - Held, No.

Brief facts of the case:

Indiabulls Real Estate Ltd (“IBREL"), a listed company, had two lines of business viz real estate and power
generation. The target Company “Rattan India Infrastructure Ltd [“Rattan Company] is the WoS of IBREL. The
Appellant (“Laurel”) is the WoS of Nettle Construction Pvt. Ltd, which was wholly owned by one Rajiv Rattan.
Appellant company and Rajiv Rattan have been listed as promoters of IBREL in the year 2009-10.

In 2011, IBREL demerged its power business to Rattan Company i.e. target company. The target company
was listed in BSE and NSE in July 2012. The appellant acquired 18% of the equity share holding of the target
company at a price of Rs.6.30 per share sometimes in July, 2014. It made certain other purchases with which we
are not concerned, because the price paid for those acquisitions was less than Rs.6.30 per share.

On 20th October, 2015 Laurel and Arbutus Consultancy LLP along with various other entities, who were persons
acting in concert, made a public announcement under Regulation 15(1) of the SEBI Substantial Acquisition of
Shares and Takeover Regulations, 2011 when an open offer was made for acquisition of 35,93,90,094 equity
shares of the Target Company from the equity shareholders of the Target Company at the price of Rs.3.20 per
share.

SEBI observed, by an order, that the exemption provisions contained in Regulation 10 would not apply to the
2014 acquisition, as a result of which the price of Rs.3.20 per share was not accepted and the higher price of
Rs.6.30 was stated to be an amount that would have to be paid to the equity shareholders of the Target Company.
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From the aforesaid order, the Appellate Tribunal dismissed an appeal on 5th April, 2017, holding that Regulation
10 did not exempt the acquisitions of 2014, as a result of which the price payable per share necessarily became
Rs.6.30 instead of Rs.3.20 per share. The correctness of the aforesaid order is now before the Supreme Court.

Issue:

Whether the appellant could be considered as the promoter of the target company also being the promoter of
the parent company so as to consider it as a promoter for more than 3 years in the target company also by lifting
the corporate veil of the parent company and the target company?

Decision: Appeal dismissed.

Reason :

When we come to Regulation 10 itself, and we see some of the other clauses contained in the regulation, with
which we are not directly concerned, the corporate veil is lifted in certain specified circumstances.

A reading of sub regulation (iii) would show that holding companies and their subsidiaries are treated as one
group subject to control over such companies being exclusively held by the same persons. This shows that it has
been statutorily recognized in sub regulation (iii) that in a given situation viz. holding subsidiary relationship,
the corporate veil would be lifted.

When we come to sub regulations (iv) and (v), it is clear that these two sub regulations follow the pattern
contained in sub regulation (ii) in as much as when it comes to persons acting in concert, the period should
be not less than three years prior to the proposed acquisition, and disclosed as such pursuant to filings under
the listing agreement. Also, when it comes to shareholders of a target company who have been persons acting
in concert for a period of not less than three years prior to the proposed acquisition and are disclosed as such
pursuant to filings under the listing agreement, the corporate veil is not lifted. The difference between sub
regulations(ii), (iv) and (v) on the one hand, and sub regulation (iii) on the other, again shows us that it is
impermissible for the court to lift the corporate veil, either partially or otherwise, in a manner that would distort
the plain language of the regulation. Where the corporate veil is to be lifted, the regulation itself specifically so
states.

In the factual scenario before us, it is not possible to construe the regulation in the light of its object, when
the words used are clear. This statement of the law is of course with the well known caveat that the object of a
provision can certainly be used as an extrinsic aid to the interpretation of statutes and subordinate legislation
where there is ambiguity in the words used.

As has already been stated by us, we find the literal language of the regulation clear and beyond any doubt. The
language of sub regulation (ii) becomes even clearer when it is contrasted with the language of sub regulation
(iii), as has been held by us above.

Having gone through the appellate tribunal’s judgment, we find that, for the reasons stated by us, we cannot
fault its conclusion and accordingly the appeals stand dismissed.

For more details, please click on https://main.sci.gov.in/supremecourt/2017/13304/13304_2017_Judgement_13-
Jul-2017.pdf

04.10.2017 | Dushyant N Dalal and Another (Appellants) vs. SEBI | Supreme Court

(Respondent) Civil Appeal No. 5677 of 2017
with batch of appeals

R.F. Nariman & S.K. Kaul, J].

SEBI Act, 1992 - Section 28A - Recovery of interest on penalty and disgorgement of unlawful gains cases
- Whether interest could be recovered - Held, Yes.
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Brief facts of the case:

The present appeals raise an interesting question under Section 28Aof the Securities and Exchange Board of
India Act, 1992 (SEBI Act), namely, as to whether interest can be recovered on orders of penalty issued under
the Act and/or orders of disgorgement of unlawful gains, when the said amounts have remained unpaid. In the
penalty cases, it is SEBI who is before us as appellant, whereas in the disgorgement case, it is private individuals
who are before us.

C.A.5677 0f 2017 is the disgorgement case. In this case while awarding interest for the years 2005 to 2009, WTM
had not expressly awarded any future interest and that this was done deliberately inasmuch as if the amount
of Rs. 6 crores was not paid within 45 days from the date of the order, the consequence was specified as being
debarment for a further period of 7 years which was so severe that further future interest was deliberately not
found necessary to be awarded. SAT upheld that interest is payable. Aggrieved broker appealed against this
order.

Insofar as the penalty orders are concerned, the delinquent persons paid the penalty but did not pay the interest
charged under section 28A. SAT held that the imposition of interest has to operate prospectively and set aside
that portion of the order levying interest. It is against this part of the order that SEBI has appealed.

Decision : Appeals allowed.

Reason :

We are of the view that an examination of the Interest Act, 1978 would clearly establish that interest can be
granted in equity for causes of action from the date on which such cause of action arose till the date of institution
of proceedings.

It is clear, therefore, that the Interest Act of 1978 would enable Tribunals such as the SAT to award interest
from the date on which the cause of action arose till the date of commencement of proceedings for recovery
of such interest in equity. The present is a case where interest would be payable in equity for the reason that
all penalties collected by SEBI would be credited to the Consolidated Fund under Section 15JA of the SEBI Act.
There is no greater equity than such money being used for public purposes. Deprivation of the use of such
money would, therefore, sound in equity. This being the case, it is clear that, despite the fact that Section 28A
belongs to the realm of procedural law and would ordinarily be retrospective, when it seeks to levy interest,
which belongs to the realm of substantive law, the Tribunal is correct in stating that such interest would be
chargeable under Section 28A read with Section 220(2) of the Income Tax Act only prospectively. However,
since it has not the same 2014 Amendment which introduced Section 284, with effect from 18.7.2013, also
introduced Section 15]B retrospectively, with effect from 20.4.2007. This is a positive indication that Section
28A was intended only to have prospective application. It must be taken into account the Interest Act, 1978
at all, we set aside the Tribunal’s findings that no interest could be charged from the date on which penalty
became due. The Civil Appeals 10410- 10412 of 2017 are allowed insofar as the penalty cases are concerned.

However, going to the facts in Civil Appeal No. 5677 of 2017, we observe that the same whole time member
of SEBI has passed similar orders in other cases where all the aforesaid orders show that the said whole-time
member was fully cognizant of his power to grant future interest which he did in all the aforesaid cases. In fact,
in the last mentioned case, whose facts are very similar to the facts of the present case, the order was passed
“without prejudice to SEBI’s right to enforce disgorgement along with further interest till actual payment is
made.” The words “along with further interest till actual payment is made” are conspicuous by their absence
in the order dated 21.7.2009. In the circumstances, if there is default in payment of Rs. 6 crores within the
stipulated time, no future interest is payable inasmuch as a much severer penalty of being debarred from the
market for 7 years was instead imposed. We have noticed how the appellant has, in fact, suffered the aforesaid
debarment and how he made payment of Rs. 6 crores on 6.1.2014 from the sale of shares. The SAT was incorrect
in stating that the order dated 21.7.2009 contained an obligation to pay interest at the rate of 12% per annum
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on the unlawful gain of Rs.4.05 crores till payment. We, therefore, allow C.A. 5677 of 2017 and set aside the
SAT’s judgment in this appeal as well.

For more detalils, please click on https://main.sci.gov.in/supremecourt/2017/13024/13024_2017_Judgement_04-
Oct-2017.pdf

23.10.2007 | Ratnabali Capital Markets Ltd. (Petitioner) vs. SEBI & ORS | Supreme Court

(Respondent) Civil Appeal No. 4945 of
2007 with Civil Appeal No.

3674 0f 2007
S. H. Kapadia &
B. Sudershan Reddy, J].

SEBI Act,1992 read with section 391 of the Companies Act, 1956 - Merger of companies dealing in stocks
and shares - Benefit of payment of registration fees - Merged entity operated in derivative market -
Whether fee exemption available - Held, No.

Brief facts of the case:

The short question that arises for our consideration in these civil appeals filed is whether the appellants were
entitled to the benefit of fee continuity under para 7 of Circular dated 30.9.2002 issued by SEBI.

In 1995 Ratnabali Securities Ltd. (“RSL") was registered as a broker with National Stock Exchange (“NSE”) and
had paid initial registration fees for the first year and thereafter it had paid fees on turnover basis for subsequent
four years. No further fees on turnover basis was paid by RSL under the said Regulations for continuation of
registration except a fee of rupees five thousand for a block of next five years. RSL operated in cash and spot
market.

SEBI adopted recommendations of Gupta Committee stating that no company whose net worth was less than
rupees three crores would be allowed to trade as a broker in the derivative segment of the Stock Exchange.
To meet this net worth criteria, RSL and RCML merged under the Scheme of Amalgamation sanctioned by the
order of the Calcutta High Court. Under that order, all rights, licences, assets, properties and registrations of RSL
stood transferred by operation of law to RCML.

On 30.9.2002 SEBI issued a circular stating that in the case of merger carried out as a result of compulsion
of law, fees would not have to be paid afresh by a transferee entity provided that majority shareholders of
transferor entity (RSL) continues to hold majority shareholding in the transferee entity (RCML).

After the merger of RSL with RCML, a demand was made by SEBI for registration fees on turnover basis.
According to RCML, when the above two companies stood merged on 9.2.2000, which merger was approved by
Calcutta High Court, all assets and liabilities, including benefits in the form of licences obtained by RSL, stood
transferred by operation of law in the hands of RCML. According to RCML, the concept of merger constitutes
transfer by operation of law. According to RCML, the concept of merger operates on account of legal compulsion
or compulsion in law. According to RCML, in the case of merger, which takes place after complying with the
procedure prescribed by Sections 391 to 394 of the Companies Act, duly approved by the High Court, the assets
and liabilities of the transferor company comes into the hands of RCML on account of legal compulsion. There
is nothing voluntary in such cases of merger. According to RCML, the registration fees once paid by RSL should
be given the benefit of continuity vide para 7 of Circular dated 30.9.2002 issued by SEBI. In other words, RCML
now claims that it is entitled to the benefit of registration fees which RSL had paid from time to time as a broker
in the cash and spot market. This claim of RCML has been rejected by the impugned decision. Hence, this civil
appeal.

Decision : Appeals dismissed.
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Reason :

We repeat that there is a dichotomy between functions of the stock exchange and the functions performed
by SEBI. The licences given by the stock exchange enables the stock- broker to buy and sell securities on the
exchange whereas the regulation of the trade per se is done by SEBI for which it is entitled to charge requisite
registration fees.

In the present case, we have no doubt in our mind that, on merger of the above two companies, a new entity
stood emerged/constituted, which was given a right to operate in the derivative segment and, therefore, it had
to pay fresh registration fees on the turnover basis. That new entity (RCML) was not entitled to the benefit of
continuity of fees deposited earlier by RSL, which got merged into RCML. According to RCML, the two companies
were required to merge because of acceptance of recommendations of Gupta Committee by SEBI. According to
the report of the said Committee, if a broker desires to enter derivative market then he is required to have a
net worth of at least rupees three crores. According to RCML, the said requirement constituted a pre-condition
for entering the derivative market. According to RCML, this pre-condition of possessing net worth of rupees
three crores constituted compulsion of law, which made RSL merged into RCML and, in the circumstances,
the appellants were entitled to the benefit of Circular dated 30.9.2002 issued by SEBI. Under the said circular,
mergers/amalgamations carried out as a result of compulsion of law stood excluded from payment of fees
afresh.

We do not find any merit in the above arguments. Two points arises for determination in the present case.
They are interconnected. Firstly, whether RCML, on amalgamation, duly sanctioned by Calcutta High Court, was
entitled to claim the benefit of Fee Continuity and, secondly, whether the demand made by SEBI imposing fresh
turnover/registration fees on the merged entity (RCML) constituted an act in derogation of the provisions of
any other law for the time being in force in terms of section 32 of the said 1992 Act.

We make it clear that it would depend on the facts of each case whether a scheme under section 391 could be
construed as an alternative to liquidation. It is not in every matter that the scheme under section 391 would
constitute an alternative to liquidation. Therefore, it would depend on the facts of each case. Under circular dated
30.9.2002 what SEBI intends to say is that fresh turnover/registration fees would not be payable by a company
which goes for amalgamation/merger as an alternative to liquidation. In other words, if the company’s net worth
is negative and if that company is on the brink of liquidation, which compels it to go for a scheme under section
391, then in such cases SEBI exempts such companies from payment of fresh turnover/ registration fees. Such
is not the case herein. On the contrary, in the present case, amalgamation has taken place in order to increase
the “reserves” component of the net worth. The difference between the amount recorded as fresh share capital
issued by the transferee company on amalgamation and the amount of share capital of the transferor company
to be reflected in the Revenue Reserve(s) of the transferee company was the sole object behind amalgamation.
Therefore, SEBI was right, in the present case, in refusing to give the benefit of exemption to the transferee
companies. These transferee companies were not on the brink of liquidation. The scheme under section 391
was not an alternative to liquidation. Hence, the transferee companies were not entitled to claim the benefit of
Circular dated 30.9.2002. Further, we do not find any merit in the argument that the demand raised by SEBI for
fresh turnover/registration fees constituted an act derogatory of the provisions of the Companies Act. In our
view, on the emergence of a new entity, which was entitled to operate in derivative market, SEBI was certainly
entitled to regulate its trade in the derivative segment for which it was entitled to charge requisite fees. Under
the 1992 Act, a duty is cast on SEBI to protect the interest of investors in securities and to regulate the trade in
securities on the Stock Exchange. Such Regulation is not a part of the Companies Act. Derivative market is highly
speculative. It carries lot of risks. In fact, history shows that many investors and traders lost money earlier when
badla transactions were prevalent. Derivative market, to a certain extent, replaces badla. The point to be noted
is that Gupta Committee recommended the net worth of rupees three crores in order to secure the interests of
investors and traders who regularly play in derivatives. In the circumstances, it cannot be said that raising of an
amount of rupees three crores as net worth constituted legal compulsion for RSL to merge into RCML. As stated
above, the Government decided to vest SEBI with statutory powers in order to deal effectively with all matters
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relating to capital market. The main function of SEBI is to regulate the trade which takes place in the securities
market and for that purpose it is entitled to charge registration fees. In the present case, we are concerned with
merger of two distinct independent companies. In the present case, we are not concerned with merger of firms.
In the present case, we are not concerned with joint ventures. After the merger of RSL into RCML a new entity
has emerged. In the circumstances, SEBI was entitled to charge the stipulated fees.

For more details, please click on https://main.sci.gov.in/judgment/judis/29713.pdf

17.04.2018 | Penta Gold Limited (Appellant) vs. National Stock | Securities AppellateTribunal
Exchange of India Limited (Respondent) Appeal No. 116 0f 2018
Justice ].P. Devadhar,
Presiding Officer

Dr. C.K.G. Nair, Member

SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009 - Regulation 106P - Discharge
of underwriter’s obligation - Done through procuring applications from third parties - Whether
permissible - Held, Yes.

Brief facts of the case:

Where a public issue is undersubscribed, whether, the underwriters to the public issue are entitled to discharge
their obligation contained in regulation 106P of the Securities and Exchange Board of India (Issue of Capital
and Disclosure Requirements) Regulations, 2009 (‘ICDR Regulations’ for short) by procuring applications from
third parties is the basic question raised in this appeal.

Decision : Appeal allowed.

Reason :

In the present case, the underwriting agreement executed on September 26, 2017 in accordance with the model
underwriting agreement prescribed by SEBI specifically records that the underwriters agree to underwrite
and/or procure subscription for the issue of shares in case the issue is undersubscribed. Admittedly the said
underwriting agreement was vetted by NSE before the public issue was opened.

Thus on one hand, regulation 106P(2) of ICDR Regulations require the merchant banker to underwrite at least
15% of the issue size on his own account and further regulation 106P(4) provides thatif the other underwriters
or the nominated investors fail to fulfil their obligation then the merchant banker shall fulfil their underwriting
obligations. On the other hand, the model underwriting agreement prescribed by SEBI in the year 1993 which
continues to be in force till date permits the underwriters to procure applications from the investors to subscribe
to the unsubscribed shares if the issue is undersubscribed. The model underwriting agreement prescribed by
SEBI further provides that in the event of failure by the underwriters to subscribe to the shares, the issuer
company shall be free to make arrangement with one or more persons to subscribe to such shares without
prejudice to the rights of the issuer company to take such measures and proceedings as may be available to it
against the underwriters including the right to claim damage for any loss suffered by the company by reason of
failure on part of the underwriters to subscribe to the shares.

In the present case the underwriting agreement executed by and between the appellant and the underwriters
was in accordance with the model underwriting agreement prescribed by SEBI and the said underwriting
agreement was admittedly vetted by NSE. Having vetted the underwriting agreement executed by the appellant
company and the underwriters which is in consonance with the model underwriting agreement prescribed
by SEBI, NSE is not justified in rejecting the basis of allotment submitted by the appellant on ground that the
underwriters have failed to subscribe to the unsubscribed shares as contemplated under regulation 106P of the
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ICDR Regulations.

In these circumstances, in the interest of investors and securities market, we dispose of the appeal by passing
the following order:-

(a) The impugned communication of NSE dated April 6, 2018 is quashed and set aside;

(b) Appellant is at liberty to ascertain from the underwriters within 3 days from today as to whether they
are ready and willing to discharge their obligation set out in regulation 106P of the ICDR Regulations and
intimate the same to the NSE immediately thereafter.

(c) Ifthe underwriters express their inability to discharge their obligation under the ICDR Regulations, then
the appellant company be permitted to take into consideration the shares subscribed by the 8 investors
and proceed to complete the public issue process.

(d) Ifthe underwriters agree to discharge their obligation set out in the ICDR Regulations, then, in the peculiar
facts of present case, no action need be taken against the underwriters.

Before concluding we deem it proper to bring to the notice of SEBI that there is no clarity between the ICDR
Regulations and the model underwriting agreement prescribed by SEBI in the year 1993 (which is still in
operation) in relation to the obligations to be discharged by the underwriters. Therefore, it would be just and
proper that SEBI addresses itself on the above issue expeditiously and ensure that there is clarity in relation to
the obligations to be discharged by the underwriters.

For more details, please click on http://sat.gov.in/english/pdf/E2018 J02018116.PDF

12.04.2018 | BOI Shareholding Limited (Appellant) vs. SEBI | Securities Appellate Tribunal

(Respondent) Appeal No. 256 of 2017 Justice
J.P. Devadhar,

Presiding Officer
Dr. C.K.G. Nair, Member

SEBI Act - Section 15HB - Delay in implementation of anti-money laundering policy - Imposition of
penalty of Rs. 40 lakhs - Whether tenable - Penalty reduced.

Brief facts of the case:

This appeal is filed challenging the order of the Adjudicating Officer (‘AO’ for short) of SEBI whereby a penalty
of Rs.40 Lakh has been imposed on the appellant under Section 15HB of SEBI Act read with Section 19G of the
Depositories Act, 1996 for delayed implementation of the SEBI Circulars / Guidelines relating to anti-money
laundering (AML) policy.

Decision : Quantum of penalty reduced.

Reason :

We have perused the records produced before us. In the Master Circular on AML/CFT dated December 31,2010
issued by SEBI we note that all the registered intermediaries were directed to comply with the requirements
contained therein on an immediate basis. Similarly, subsequent amendments made on January 24, 2013
also required adoption on immediate basis though the Circular dated March 12, 2014 does not specify the
implementation time schedule. However, following the spirit of the basic policy it has to be presumed that
implementation has to be done at the earliest. From the evidence produced before us itis clear that the appellant
hasimplemented all the requirements of the AML/CFT policy as specified in the SEBI Circulars though belatedly.
We have also noted that for delayed implementation / violation SEBI has imposed varying penalty including
no penalty in some cases. However, under the relevant Sections i.e. 15HB of SEBI Act read with Section 19G of
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the Depositories Act, 1996 the penalty imposable for each violation shall not be less than Rs. 1 Lakh which may
extend to 1 Crore rupees. Accordingly, the minimum penalty imposable in case of six violations committed by
the appellant should be in tune with the statutory provisions relating to the penalty.

Given the fact that, though belatedly, the appellant has implemented all the required policies and procedures on
AML/CFT policy as stipulated under the various circulars of SEBI and by the penalty precedent set by SEBI itself
we are of the view that the penalty of Rs.40 Lakh imposed on the appellant is excessive. We, therefore, reduce
the amount of penalty imposed on the appellant to Rs.6 Lakh.

For more details, please click on http://sat.gov.in/english/pdf/E2018 J02017256.PDF

NSE- DARK FIBRE CO-LOCATION CASE

NSE Co-location Facility

Under the NSE co-location facility, trading members can place their servers in the exchange’s data centre,
where they get faster access to the price feed, helping in swift execution of trades. The NSE’s co-location facility
provides access to brokers for a cost to execute trades faster.

NSE Co-location: Case in Brief

In NSE - Dark Fibre case, the Noticees (herein referred to the group of individuals to whom notice were issued
by SEBI, unless the context specifies otherwise) have been alleged to have followed unfair conduct while
allowing an unauthorized service provider i.e. Sampark Infotainment Private Limited (“Sampark”) to provide
the P2P connectivity to only a few selective registered stock brokers so as to help them gain undue advantage
of latency vis- a- vis other stock brokers.

Explanation: A dark fibre or unlit fibre, with respect to network connectivity, refers to an already laid but A
unused/ passive optical fibre, which is not connected to any active electronics/equipment’s and does not
have other data flowing through it and is available for use in fibre-optic communication.

Further, it has been alleged that by permitting an unauthorized service provider i.e. “Sampark”, to provide
the dark fiber connectivity for certain stock brokers, the Noticees allowed these stock brokers to gain more
bandwidth and lower latency for their data transmission and again by allowing “Sampark” to continue the
service even after it was found that “Sampark” did not possess the necessary license from the Department of
Telecommunications to provide the required P2P connectivity to the brokers of NSE.

Also, the Noticees have allegedly acted in violation of NSE circular in which, NSE had authorized only four (04)
specific Telecom Service Providers from whom its brokers could avail the P2P connectivity.

The Noticees allegedly being the Director and/or KMP of NSE can be held liable thus, the Show Cause Notice
issued to the Noticees in the present proceedings broadly cover the following points/issues:

e  NSE allowed Sampark to lay down a P2P connectivity,

e By allowing Sampark to provide the P2P connectivity to stock broker, despite not having the authorised
licence for the same, NSE has acted in violation of its own circular no. NSE /MEM/12985 dated August 31,
2009 which states to inform all the Trading Members about the introduction of co-location services, to
facilitate better use of DMA and ALGO trading.

e  Preferential treatment granted to certain stock brokers by NSE in accessing its Co-location facility to install
P2P connectivity while refusing the request of some others.

Note: Companies which have Infrastructure Provider Category - I registration, can provide assets such as Dark
Fibres, etc. on lease / rent / sale basis to the licensed providers of Telecom Services having license under Section
4 of Indian Telegraph Act, 1885, on a mutually agreed terms and conditions.
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Detailed Background

In NSE - Dark Fibre, the Securities and Exchange Board of India (“SEBI”) received complaints alleging various
irregularities in respect of Co-location facility provided by NSE. To deal with the same, a Cross Functional Team
of SEBI officials was constituted to undertake a preliminary fact finding with respect to various irregularities
alleged in these complaints.

Subsequently, another complaint was received which alleged inter alia, that certain stock brokers were
permitted to avail of Point to Point (“P2P”) dark fibre connectivity from “Sampark”, a non-empanelled service
provider and the P2P connectivity provided by “Sampark” conferred a latency advantage to a few brokers which
resulted in substantial increase in their turnover during the period April-August, 2015.

Based upon the preliminary findings on the above complaints, a common Show Cause Notices was issued to a
number of entities including the Noticees covered in the instant proceedings, inter alia alleging that :-

e NSE system architecture allowed the Tick-by-Tick (“TBT”) price information to be disseminated
sequentially in the order in which the stock brokers were connected/logged-into the server. However,
multiple TBT servers at NSE have experienced varied load and have started at different points of time.
Further, the back-up servers were allowed to be accessed by certain stock brokers(s) as load on such
servers was low.

e The above set-up enabled ‘first-to-connect’ stock brokers to receive data ahead of others and thus, they
were able to react to the information earlier than the rest of the stock brokers.

. Differential access in the form of ‘dark fibre’ was given to a certain brokering firms/ members at NSE,
especially to connect across NSE and BSE co-location facilities at least 4-5 months ahead of other members.

In the Show Cause Notice, the Noticees were called upon to explain as to why direction under Section 11(1),
11(2) (a),11(2)(j) and 11B of Securities and Exchange Board of India Act, 1992 (“SEBI Act”) should not be issued
to them for acting in breach of the code of ethics prescribed in regulations 26(2) of SEBI (Stock Exchanges and
Clearing Corporations) Regulation, 2012 (“SECC Regulations”).

A detail investigation into the complaint was carried out by SEBI to find out possible violation of provisions of
SEBI Act, Securities Contracts (Regulation) Act, 1956 (“SCR Act”) and/ or the Rules and the Regulations made
there-under such as SECC Regulations and SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating
to Securities Market) Regulations, 2003 (“PFUTP Regulations”).

Investigation so conducted by SEBI revealed various irregularities in addition to the preliminary findings cited
above and accordingly another show cause Notice was issued to different entities/ persons for violations of
different provisions of SEBI Act, SECC Regulations and PFUTP Regulations by them. It is observed that NSE
allowed Sampark Infotainment Private Limited to provide lease lines in NSEs co-location facility despite not
being on authorized service provider of NSE. NSE has acted in contradiction to its own policy by allowing an
unauthorized service provider to lay dark fibre/ lease line.

In view of the above, it has been alleged that the Noticees covered in the present proceedings who were
Directors/KMPs for discharging various functions at NSE, failed to act in a manner to ensure fairness, openness,
transparency and to provide fair, equal, unrestricted and transparent access to its co-location facilities and
trade data etc., to all market participants in conformity with the SECC Regulations. Consequently, it was alleged
that the Noticees have not complied with the Code of conduct specified under Regulation 26(2), of the SECC
Regulations read with SEBI Master Circular Dated December 31, 2010.

Directors/KMP Roles and Responsibilities

To providing equal, fair and transparent access to trade data by the stock exchanges to persons in the securities
market is one of the underlying unassailable principles, which is embodied in the SCRA as well as in the
regulations framed thereunder, more particularly in regulation 41(2) of SECC Regulations.
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Regulation 41(2) of SECC Regulations provide that “the recognised Clearing Corporation and recognised Stock
Exchange shall ensure equal, unrestricted, transparent and fair access to all persons without any bias towards
its associates and related entities.”

The fundamental principle of corporate law i.e. the obligation to comply with the abovementioned principle of
equality and fair access as enshrined in the SECC Regulations rigorously applies to the Directors, management
and Key Managerial Persons (KMP) of the stock exchanges.

Further, regulation 26 (1) of SECC specifically casts such onus on the Directors of the stock exchange by requiring
them to abide by the Code of Conduct specified under Part-A of Schedule-II of SECC Regulations.

Regulation 26(2) additionally requires the Directors and KMPs to abide by the Code of Ethics specified under
Part-B of Schedule-II of SECC Regulations.

The provisions contained in clause V (b) of the Code of Conduct, affirm that every Director shall endeavour to
analyse and administer the stock exchange with professional competence, fairness, impartiality, efficiency and
effectiveness. Therefore, a comprehensive understanding of the SECC Regulations and the Code of Conduct
and Code of Ethics prescribed thereunder for Directors and KMPs explicitly makes it imperative to “establish a
minimum level of business/ professional ethics to be followed by these Directors and KMPs, toward establishing
a fair and transparent market place.”

SECC Regulations cast an omnibus duty on the stock exchange, its Directors and/or KMPs to abide by the
fundamental principle of providing equal, fair and transparent access to all the market participants and not
to resort to granting favour to any select market participants at the cost of interest of other participants or to
indulge in any acts of discrimination while dealing with market participants.

It has been noted that while granting permission to the stock brokers for the purpose of establishing P2P
connectivity from its Co-location facility with the help of “Sampark”, NSE has adopted a discriminatory
approach towards large number of other stock brokers, by allowing “Sampark” services to be availed by only a
few selected stock brokers.

Under this circumstances, it has been alleged that NSE has not acted in a fair and equitable manner while
dealing with its members and also by allowing a selected few market participants to avail the dark fiber services
of “Sampark”, NSE has indulged in a practice of differential and discriminatory treatment vis- a- vis its stock
brokers and has promoted preferential treatment to some of the members, at the cost of large number of other
stock brokers.

Submission by Noticees

The Noticees have stated that the Dark fibre team was not reporting to them at any point of time during their
tenure as employees or consultants of NSE. Therefore, the Noticees did not have any role in relation to either
allowing the ‘Sampark’ to lay down the dark fibre line so as to provide P2P connectivity between Co-location
facility of NSE and Co-location center of BSE or in facilitating brokers to avail the service of ‘Sampark’.

Further, show cause notices were issued based on the complaints received and some preliminary observation
thereon by SEBI. There is no specific evidence available on record pointing out the liability of the Noticees. There
is no independent evidence available which could indicate the involvement of Noticees in allowing “Sampark”
to establish P2P connectivity from Co-location facility of NSE to Co-location center of BSE.

It has further been submitted that the functional reporting of the Co-location team was with the business
development team and none of the Noticees was part of the business development team at the relevant point
of time. As per the Noticees, during the relevant period of time, none of them was in-charge of the Co-location
facility at NSE. They have also not participated in any discussions, verbal or written, relating to laying of the
dark fibre by ‘Sampark.
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SEBI Observations

The replies and submissions of the Noticees have been carefully perused and their explanations and arguments
have been considered by SEBI. On perusal of the Show Cause Notice, the materials available on record and the
submissions made by the Noticees, SEBI observed that the allegations pertaining to the involvement of the
Noticees have been made only because of their association in some capacities with NSE during the relevant
period of time. Since, it is the liability of a Director and/or KMP for breaches, if any, ought to be determined by
taking into consideration, the specific functions entrusted to such Directors or KMPs by virtue of their position
or designation in the organisation.

Therefore, it is an admitted position that none of the Noticees was occupying the position of a Director or KMP
in NSE, when ‘Sampark’ was allowed to lay down dark fibre lines to establish P2P connectivity between the two
stock exchanges for a few selected stock brokers during the relevant period i.e. April - July 2015.

During this period, when “Sampark” was allowed to install dark fibre connectivity in the Co-location facility of
NSE, the Noticees were not working /employed with NSE either in the capacity of a Director or as a KMP. Thus,
from the records, SEBI did not find any evidence or any material that establishes or even remotely indicates any
role played by any of the Noticees as far as establishment of P2P connectivity by ‘Sampark’ is concerned. The
allegations have been made on the presumption that the Noticees were holding the post of KMP.

It is further observed that, the available records do not indicate any role played by the Noticees in permitting
“Sampark” to either lay down the dark fibre optical lines or to continue with the services despite the fact that
“Sampark” did not possess the desired eligibility to provide such services.

Conclusion

In the above high profile NSE Co-location case, SEBI exonerated the Noticees (nine current and former officials
of NSE) as they could not be held responsible for any misconduct or non compliance in dark fibre issue and
hence, disposed off proceedings initiated against the Noticees.

References

Order dated January 16, 2020 in the matter of NSE- Dark Fibre. Detailed order is available at https://www.sebi.
gov.in/enforcement/orders/jan-2020/order-dated-january-16-2020-in-the-matter-of-nse-dark-fibre_45694.html
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10.12.2018 | EMAAR MGF LAND LIMITED (APPELLANT) vs. AFTAB | SUPREME COURT OF INDIA
SINGH (RESPONDENT)

Consumer Protection Act, 1985 read with Arbitration and Conciliation Act, 1996 - Flatbuyer’s agreement
- Consumer dispute - Agreement contained arbitration clause - Purchaser filed consumer complaint -
Whether liable to be referred to arbitration - Held, No.

Brief facts:

A Buyer’s agreement was entered into between the appellant and the respondent. In the Buyer’s agreement,
there was an arbitration clause providing for settlement of disputes between parties under the 1996 Act. On
27.07.2015, the respondent filed a Consumer Complaint before the NCDRC against the appellant praying for
delivery of possession of the built up Villa, adjustment of excess payment and compensation for deficiency of
service. Appellant filed an application under Section 8 of the 1996 Act for referring the matter to arbitration
for and on behalf of the appellant. The single judge referred the issue to the larger Bench and the larger bench
dismissed the application on the ground that the consumer dispute is not arbitrable. On appeal, The Supreme
Court also concurred with the National commission but the appellant sought a review of the judgement under
the present review petition.

Decision: Petition dismissed.

Reason:

This Court in the series of judgments as noticed above considered the provisions of Consumer Protection Act,
1986 as well as Arbitration Act, 1996 and laid down that complaint under Consumer Protection Act being a
special remedy, despite there being an arbitration agreement the proceedings before Consumer Forum have
to go on and no error committed by Consumer Forum on rejecting the application. There is reason for not
interjecting proceedings under Consumer Protection Act on the strength an arbitration agreement by Act,
1996. The remedy under Consumer Protection Act is a remedy provided to a consumer when there is a defect
in any goods or services. The complaint means any allegation in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or deficiencies caused by a service provider, the cheap and a
quick remedy has been provided to the consumer which is the object and purpose of the Act as noticed above.

Not only the proceedings of Consumer Protection Act, 1986 are special proceedings which were required to
be continued under the Act despite an arbitration agreement, there are large number of other fields where an
arbitration agreement can either stop or stultify the proceedings. For example, any action of a party, omission
or commission of a person which amounts to an offence has to be examined by a criminal court and no amount
of agreement between the parties shall be relevant for the said case. For example, there may be a commercial
agreement between two parties that all issues pertaining to transaction are to be decided by arbitration as per
arbitration clause in the agreement. In case where a cheque is dishonoured by one party in transaction, despite
the arbitration agreement party aggrieved has to approach the criminal court. Similarly, there are several issues
which are non- arbitrable. There can be prohibition both express or implied for not deciding a dispute on the
basis of an arbitration agreement.

We have already noted several categories of cases, which are not arbitrable. While referring to judgment of this
Court in Booz Allen & Hamilton Inc v. SBI Home Finace Ltd. & Ors. (2011) 5 SCC 532 those principles have again
been reiterated by this Court in A. Ayyasamy v .A. Paramasivam & Ors. (2016) 10 SCC 386.

The amendment in Section 8 cannot be given such expansive meaning and intent so as to inundate entire regime
of special legislations where such disputes were held to be not arbitrable. Something which legislation never
intended cannot be accepted as side wind to override the settled law. The submission of the petitioner that after
the amendment the law as laid down by this Court in National Seeds Corporation Limited(supra) is no more a
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good law cannot be accepted. The words “notwithstanding any judgment, decree or order of the Supreme Court
or any Court” were meant only to those precedents where it was laid down that the judicial authority while
making reference under Section 8 shall entitle to look into various facets of the arbitration agreement, subject
matter of the arbitration whether the claim is alive or dead, whether the arbitration agreement is null and void.
The words added in Section 8 cannot be meant for any other meaning.

We may, however, hasten to add that in the event a person entitled to seek an additional special remedy provided
under the statutes does not opt for the additional /special remedy and he is a party to an arbitration agreement,
there is no inhibition in disputes being proceeded in arbitration. It is only the case where specific/ special
remedies are provided for and which are opted by an aggrieved person that judicial authority can refuse to
relegate the parties to the arbitration. We, thus, do not find that any error has been committed by the NCDRC.

14.12.2018 | CARLSBERG BREWERIESA/S. (PLAINTIFF) vs. SOMDISTILLERIES | DELHI HIGH COURT
AND BREWERIES LTD. (DEFENDANT)

Infringement of design and passing off of the plaintiff’s trade dress - Composite suit filed - Whether
maintainable - Held, Yes.

Brief facts:

The reference to this larger, Special Bench of five judges, was occasioned by the detailed speaking order of a
learned Single Judge, in the present suit, which sought the reliefs of infringement of design and a decree for
injunction against passing off. The learned Single Judge, by the order dated 02.05.2017, referred the question
as on the whether the decision in Mohan Lal v. Sona Paint, 2013 (55) PTC 61 (Del) (FB) - hereafter “Mohan Lal”
on the aspect of maintainability of a composite suit in relation to infringement of a registered design and for
passing off, where the parties to the proceedings are the same needs re-consideration by a larger bench in the
light of Order II Rule 3 CPC, which permits joinder of causes of action. The decision in Mohan Lal (supra) was
by a Full Bench of three judges, which held that “infringement of design” and “passing off” cannot be combined
in a composite suit.

The present suit (out of which this reference arose) was filed, complaining of infringement of a registered
design as well as passing off (of the plaintiff’s trade dress) in respect of the bottle and overall get up of the
“Carslberg” mark. The defendant objected to the frame of the suit, pointing out that per Mohan Lal (supra),
the two claims (for passing off and reliefs regarding design infringement) could not be combined in one suit.
The single judge analysed parties" submissions and felt that the issue decided in Mohan Lal (supra) required a
second look; he therefore, referred the matter for appropriate orders to the Chief Justice.

Decision: Composite suit is maintainable.

Reason:

The issue therefore which is required to be squarely addressed by this Full Bench is as to whether there would
arise common questions of facts and law in the two causes of action of infringement of registered design and
passing off so that these two causes of action can be joined under Order II Rule 3 CPC, and which is an issue
which was not decided either in Dabur India Limited v. K.R. Industries, (2008) 10 SCC 595 or in the case of
Dhodha House v. S.K. Maingi, (2006) 9 SCC 41. Before however we go on this aspect, the general law with
respect to joinder of causes of action under Order II Rule 3 CPC can be usefully referred to and as held in the
case of Prem Lata Nahata & Anr v. Chandi Prasad Sikaria, (2007) 2 SCC 551.

The ratio of the judgment in the case of Prem Lata Nahata & Anr (supra) is that with respect to entitlement
or otherwise of joinder of causes of action, the question to be asked is as to whether the evidence to be led in
the two causes of action would be common, and if the substantial evidence of two causes of action would be
common, then there can be joinder of causes of action under Order II Rule 3 CPC. Putting it negatively if the
evidence is for the most part different of the two causes of action, then there cannot be joinder of causes of
action.
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Therefore since the crux of the matter for joinder of causes of action under Order II Rule 3 CPC is to see if
common questions of law and facts arise in two separate causes of action and whereupon there can be joinder
of causes of action under Order II Rule 3 CPC in one composite suit which joins two causes of action, therefore
we now proceed to examine as to whether there would exist common questions of law and fact in the two
causes of action of infringement of registered design and passing off. For so deciding first it would be necessary
to refer to the meaning of cause of action.

Let us now accordingly examine as to what are the bundle of facts, or the bundle of material facts, in the two
causes of action of infringement of a registered design and passing off, and as to whether there would arise
common questions of law and fact in the two bundle of facts of the two causes of action of infringement of
registered design and passing off.

To decide the issue of existence of common questions of law and fact in the two causes of action of infringement
of a registered design and passing off, at this stage it would be instructive to refer to a judgment passed by the
Division Bench of this Court in the case of M/s. Jay Industries v. M/s. Nakson Industries, 1992 SCC Online Del
84; AIR 1992 Del 338 because this judgment lays down the ratio for the issue at hand as to when there can be
joinder of causes of action.

A reading of the observations made in the judgment of M/s. Jay Industries (supra) shows that the Division
Bench was of the view that two different causes of action in fact can be a part of the same transaction. The same
transaction is that transaction of the selling of goods by the defendant by packing and labelling them in such a
manner which infringes the trademark and the copyright of the plaintiff. In such facts there would be common
bundle of facts in the two causes of action of infringement of trademark and copyright, because there is a single
and same transaction of sale of the goods by the defendant of its goods in cartons under being similar to the
cartons in which the plaintiff sells its goods and which as per plaintiff results in violation of his rights in his
registered trade mark and copyright in his label.

The Division Bench has concluded that since the transaction of sale by the defendant in effect results in the
infringement of both the trademark rights and violation of copyright of the plaintiff, therefore under Order II
Rule 3 CPC it is permissible to join the two causes of action against the same defendant and that in fact in such
cases the joinder of causes of action would result in avoidance of multiplicity of proceedings.

It is therefore seen that once a transaction of sale which is impugned by the plaintiff results in infringement of
two rights of the plaintiff of infringement of plaintiff’s trademark and violation of plaintiff’s copyright, since
there would be common questions of law and facts because it is the transaction of sale with its bundles of facts
which is impugned being common in both the causes of action, therefore joinder of causes of action can take
place under Order II Rule 3 CPC, and ought to be done because this will avoid multiplicity of proceedings.

The reference is answered by holding that one composite suit can be filed by a plaintiff against one defendant by
joining two causes of action, one of infringement of the registered design of the plaintiff and the second of the
defendant passing off its goods as that of the plaintiff on account of the goods of the defendant being fraudulent
or obvious imitation i.e. identical or deceptively similar, to the goods of the plaintiff.

13.12.2018 | HINDUSTAN INFRASTRUCTURE CONSTRUCTION CORPORATION | DELHI HIGH COURT
LTD. (PETITIONERS) vs. M/S. R.S. WOODS INTERNATIONAL &
ORS (RESPONDENTS)

Indian Partnership Act, 1932 read with Negotiable instruments Act, 1881 - Dishonour of cheque - Civil
suit filed by unregistered partnership firm - Whether suit is barred under section 69(2) - Held, No.

Brief facts:

In the suit filed by the Respondent, the petitioners/defendants Nos. 2 & 3 have filed an application under Order
VII Rule 11 CPC for rejection of the plaint on the ground that the suit is barred under Section 69 (2) of the Indian
Partnership Act, 1932 (‘the Act’).
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By the impugned order, the learned AD] dismissed the application of the petitioners by relying upon a judgment
of the Kerala High Court in Afsal Baker v. Maya Printers 2016 SCC OnLine Ker 29914. The petitioners have
challenged the above judgement in the present revision petition.

Decision: Petition dismissed.

Reason:

The above provision i.e. Section 69 deals with the effect of non-registration of a partnership firm and bars filing
of a suit by or on behalf of such firm to enforce a right arising from a contract by or on behalf of such firm against
any third party.

Admittedly the respondents/plaintiff has filed a Civil Suit for recovery of Rs.24,41,967 /- against the petitioners/
defendant on account of dishonour of cheques bearing n0.482933 dated 18.11.2013 for Rs.5 lacs, no.482934
dated 19.11.2013 for Rs.5 lacs, n0.482935 dated 20.11.2013 for Rs.5 lacs, n0.70984.6 dated 18.11.2013 for Rs.5
lacs and no.709845 dated 20.11.2013 for Rs.4,41,967/-, total of which comes to Rs.24,41,967/-, which is the
suit amount.

The Kerala High Court in Afzal Baker (surpa) observed as under:- “10. In the instant case, as noticed above,
by virtue of Section 30 and 37 of the Negotiable Instruments Act, on the dishonour of a cheque, the statute
creates a liability on the drawer, apart from the general law of contracts. The right to sue on the contract is
available and open to the party. However, apart from that, the statute creates a liability as against the drawer of
the instrument. If the suit is on the original cause of action based on the original contract between the parties,
there is no doubt, the suit would be hit by Section 69 (2) of the Indian Partnership Act. But, in the instant case,
what is sought to be enforced is the liability created under the Negotiable Instruments Act. It is not a case
where suit is filed on the original cause of action by producing the cheques as a piece of evidence to prove the
liability under the original contract. Here, the suit itself is laid on the instrument. A reading of the plaint leaves
no room for doubt regarding that. The bar under Section 69(2) of the Indian Partnership Act would apply only
where the suit is sought to be laid on a contract and not in a case where statutory right/liability is sought to
be enforced. In the instant case, the suit being purely based on the liability under Section 30 and 37 of the
Negotiable Instruments Act, it is a suit based on statutory liability dehors the contract between the parties. The
suit cannot be held to be barred under Section 69(2) of the Indian Partnership Act.”

In the instant case, the respondent is seeking enforcement of the liability of the petitioners created under
Section 30 and 37 of the Negotiable Instruments Act, 1881 as the cause of action for the plaint is based on the
dishonour of the said cheques. Since, the suit is not based on any contract between the parties, the bar under
Section 69 (2) of the Act would not apply.

In view of this, I do not find any illegality or infirmity in the impugned order. Accordingly, the revision petition
along with application, being C.M. N0.4276/2018, is dismissed with no order as to costs.

08.01.2019 | M/S. SICAGEN INDIA LTD. (APPELLANT) vs. MAHINDRA | SUPREME COURT OF INDIA
VADINENI & ORS (RESPONDENTS)

Negotiable Instruments Act, 1881 - Section 138 - Dishonour of cheque - Complaint filed on the basis of
second notice - Whether maintainable - Held, Yes.

Brief facts:

Case of the appellant-complainant is that they had business dealings with the respondents and in the course
of business dealings, the respondents had issued three cheques, which when presented for collection were
dishonoured and returned with the endorsement “insufficient funds”. The appellant-complainant had issued
first notice to the respondent(s) on 31.08.2009 demanding the repayment of the amount. The cheques were
again presented and returned with the endorsement “insufficient funds”. The appellant had issued a statutory
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notice on 25.01.2010 to the respondent(s). Since the cheque amount was not being paid, the appellant-
complainant had filed the complaint under Section 138 of the Negotiable Instruments Act based on the second
statutory notice dated 25.01.2010.

The respondent(s)-accused filed petition before the High Court under Section 482 Cr.P.C. seeking to quash the
criminal complaint filed by the appellant-complainant on the ground that the complaint was not filed based
on the first statutory notice dated 31.08.2009 and the complaint filed based on the second statutory notice
dated 25.01.2010 is not maintainable. The High Court quashed the complaint by holding that “the amount
has been specifically mentioned in the first notice and, thereafter, the complainant himself has postponed the
matter and issued the second notice on 25.01.2010 and the complaint filed on the same cause of action was not
maintainable.

Decision: Appeal allowed.

Reason:

The issue involved whether the prosecution based upon second or successive dishonour of the cheque is
permissible or not, is no longer res integra. In Sadanandan’s case [(1998) 6 SCC 514] it was held that while
second and successive presentation of the cheque is legally permissible so long as such presentation is within
the period of six months or the validity of the cheque whichever is earlier, the second or subsequent dishonour of
the cheque would not entitle the holder/payee to issue a statutory notice to the drawer nor would it entitle him
to institute legal proceedings against the drawer in the event he fails to arrange the payment. The correctness
of the decision in Sadanandan’s case was doubted and referred to the larger bench.

Three-Judge Bench of this Court in MSR Leathers v. S. Palaniappan & Anr 2013 ((1) SCC 177 held that there is
nothing in the provisions of Section 138 of the Act that forbids the holder of the Cheque to make successive
presentation of the cheque and institute the criminal complaint based on the second or successive dishonour
of the cheque on its presentation.

In the present case as pointed out earlier that cheques were presented twice and notices were issued on
31.08.2009 and 25.01.2010. Applying the ratio of MSR Leathers (supra) the complaint filed based on the second
statutory notice is not barred and the High Court, in our view, ought not to have quashed the criminal complaint
and the impugned judgment is liable to be set aside.

The Complaint CC No. 4029 of 2010 before the Court of XVIII, Metropolitan Magistrate at Saidapet, Chennai is
restored to the file of the Trial Court and the Trial Court shall proceed with the matter in accordance with law
after affording sufficient opportunity to both the parties.

29.01.2019 | UNION OF INDIA vs. KHAITAN HOLDINGS (MAURITIUS) LTD. & | DELHI HIGH COURT
ORS

Arbitration under bilateral investment treaties - BIT between India and Mauritius - Investment in India
by Mauritius entity - Dispute - Arbitration proceedings initiated under BIT by investor - Government of
India sought anti-arbitration injunction - Whether grantable - Held, No.

Brief facts:

Arbitration as a means for resolution of disputes is well entrenched in most judicial systems. In the context of
commercial arbitration, there are two types - domestic arbitration and international commercial arbitration.
In all these disputes, minimum judicial interference in the conduct of arbitral proceedings is the norm. There
is yet another species of arbitration which is the subject matter of the present case i.e., Arbitral proceedings
under Bilateral Investment Treaties. While traditional arbitrations arise out of commercial contracts entered
into between individuals and companies, arbitrations under BITs arise out of agreements signed between two
sovereign nations. Under these agreements, each of the States, signatory to the Agreement agrees to provide
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Fair and Equitable Treatment to investors from the other State, as also extend protection against arbitrary,
discriminatory and unfair practices. The investments made by investors of the State are to be safeguarded
against any expropriation and remedies are also provided for adjudication of disputes through international
dispute settlement mechanisms. The dispute settlement mechanisms can be triggered both by the aggrieved
State as also an aggrieved investor from a State which is party to the Agreement, against the other State.
Interference by domestic courts in arbitral proceedings that may be commenced under BITs is permissible but
only in "‘compelling circumstances, in ‘rare cases. Courts are hesitant to interfere in the arbitral process once the
Tribunal is constituted and is seized of the dispute.

The Union of India seeks an anti-arbitration injunction against the arbitral proceedings initiated by Defendant
No. 1 - M/s Khaitan Holdings (Mauritius) Ltd. a Mauritius based company, under the Agreement entered into
between the Republic of India and the Republic of Mauritius for the Promotion and Protection of Investments
(hereinafter “BIT agreement”).

Decision: Injunction refused.

Reason:

The genesis of the dispute, which has been encapsulated in the notice invoking arbitration is the judgement of
the Supreme Court in CPIL (supra) of the Supreme Court by which the Supreme Court cancelled the licences
granted to various companies including Loop Telecom. The judgment of the Supreme Court resulted in fresh
recommendations being made by the Telecom Regulatory Authority of India, and thereafter an auction being
conducted for allocation of the spectrum and award of licenses.

It can be seen that in the era of BIT agreements, even judgements of Courts could trigger investment disputes
under the BITs resulting in enormous claims being raised against the Government. This is so because under
publicinternational law which primarily governs BIT agreements, the Articles of State Responsibility specifically
provide that the conduct of any organ of the State can be called to question. The grounds on which the Republic
of India seeks an anti-arbitration injunction are inter alia as under;

e  That Khaitan Holdings is not a genuine investor due to the clear link and control by Sh. Ishwari Prasad
Khaitan and Smt.Kiran Khaitan of both Khaitan Holdings (Mauritius) and Loop Telecom;

e That the BIT cannot be invoked by an entity, though incorporated in Mauritius, but is actually controlled
by Indian citizens;

e  That there has been no expropriation as due process has been followed and the decision to cancel the
licences was rendered by the Supreme Court of India in public interest;

e That the entire foreign investment, being through the automatic route, was subject to Indian laws under
the UASL;

e  That Loop Telecom has already availed of its remedies against the cancellation of its licences under Indian
law and hence rights under the BIT stand waived;

e Overlapping nature of the claims raised by Loop Telecom before TDSAT and Defendant no.1 in the arbitral
proceedings;

All the above grounds, are those that can be that with and decided by the Arbitral Tribunal. The arbitration
having been invoked in 2013 and the Tribunal having been constituted and being seized of the dispute, it is not
for this Court to adjudicate on these issues. The above issues ought to be raised by the Republic of India before
the Arbitral Tribunal, which under Article 21, would rule upon the same. The proceedings which are already
underway cannot be termed as being oppressive, vexatious or an abuse of process at this stage. The prayer
for adinterim relief seeking stay of the arbitral proceedings commenced by Khaitan Holdings under the BIT, is
accordingly rejected, at this stage.



Lesson 3 ¢ FEMA and Other Economic and Business Legislations 105

06.02.2019 (BIR SINGH (APPELLANT) vs. MUKESH KUMAR |SUPREME COURT OF
(RESPONDENTS) INDIA

Negotiable Instruments Act,1881 - Section 138 & 139 - Issuance of cheque admitted by drawer -
Objection raised that payee filled in the cheque and the cheque was given as security - Trial court and
first appellate court convicted the drawer - High Courtreversed the decision-whether correct - Held, No.

Brief facts:

The respondent-accused issued a cheque in the name of the appellant towards repayment of a “friendly loan”
of Rs.15 lakhs advanced by the appellant-complainant to the respondent accused. On 11-4-2012, the appellant-
complainant deposited the said cheque in his bank, but the cheque was returned unpaid with the endorsement
“Insufficient Fund”. The appellant complainant again presented the cheque to his bank, but it was again returned
unpaid with the remark “Insufficient Fund”.

The appellant-complainant filed a Criminal Complaint against the respondent-accused, where the Judicial
Magistrate convicted the respondent-accused. On appeal by the accused, the Appellate Court upheld the
conviction of the respondent accused and confirmed the compensation of Rs.15 lakhs directed to be paid to
the appellant- complainant. The sentence of imprisonment was however reduced to six months from one year.
The respondent-accused filed a Criminal Revision Petition in the High Court challenging the Judgment and
order of the Appellate Court. The appellant- complainant also filed a Criminal Revision Petition challenging the
reduction of the sentence from one year to six months.

By a common final Judgment and order, the High Court has reversed the concurrent factual findings of the Trial
Court and the Appellate Court and acquitted the respondent, observing, inter alia, that there was fiduciary
relationship between the appellant- complainant, an Income Tax practitioner, and the respondent- accused who
was his client.

Decision: Appeal allowed.

Reason:

In passing the impugned judgment, the High Court misconstrued Section 139 of Negotiable Instruments Act,
1881 which mandates that unless the contrary is proved, it is to be presumed that the holder of a cheque
received the cheque of the nature referred to in Section 138, for the discharge, in whole or in part, of any debt
or other liability. Needless to mention that the presumption contemplated under Section 139 of the Negotiable
Instruments Act, is a rebuttable presumption. However, the onus of proving that the cheque was not in discharge
of any debt or other liability is on the accused drawer of the cheque.

[After referring to various judgements] The proposition of law which emerges from the judgments referred to
above is that the onus to rebut the presumption under Section 139 that the cheque has been issued in discharge
of a debt or liability is on the accused and the fact that the cheque might be post-dated does not absolve the
drawer of a cheque of the penal consequences of Section 138 of the Negotiable Instruments Act, 1881.

A meaningful reading of the provisions of the Negotiable Instruments Act, 1881 including, in particular, Sections
20, 87 and 139, makes it amply clear that a person who signs a cheque and makes it over to the payee remains
liable unless he adduces evidence to rebut the presumption that the cheque had been issued for payment of a
debt or in discharge of a liability. It is immaterial that the cheque may have been filled in by any person other
than the drawer, if the cheque is duly signed by the drawer. If the cheque is otherwise valid, the penal provisions
of Section 138 would be attracted.

If a signed blank cheque is voluntarily presented to a payee, towards some payment, the payee may fill up the
amount and other particulars. This in itself would not invalidate the cheque. The onus would still be on the
accused to prove that the cheque was not in discharge of a debt or liability by adducing evidence.
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It is not the case of the respondent-accused that he either signed the cheque or parted with it under any threat
or coercion. Nor is it the case of the respondent-accused that the unfilled signed cheque had been stolen. The
existence of a fiduciary relationship between the payee of a cheque and its drawer, would not disentitle the
payee to the benefit of the presumption under Section 139 of the Negotiable Instruments Act, 1881 in the
absence of evidence of exercise of undue influence or coercion.

Even a blank cheque leaf, voluntarily signed and handed over by the accused, which is towards some payment,
would attract presumption under Section 139 of the Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in discharge of a debt.

In the absence of any finding that the cheque in question was not signed by the respondent-accused or not
voluntarily made over to the payee and in the absence of any evidence with regard to the circumstances in
which a blank signed cheque had been given to the appellant-complainant, it may reasonably be presumed
that the cheque was filled in by the appellant-complainant being the payee in the presence of the respondent-
accused being the drawer, at his request and/or with his acquiescence. The subsequent filling in of an unfilled
signed cheque is not an alteration. There was no change in the amount of the cheque, its date or the name of the
payee. The High Court ought not to have acquitted the respondent accused of the charge under Section 138 of
the Negotiable Instruments Act, 1881.

15.03.2019 | ROHITBHAI J PATEL (APPELLANT) vs. THE STATE OF | SUPREME COURT OF INDIA
GUJARAT (RESPONDENTS)

Negotiable Instruments Act, 1881 - Section 138 &139 - Preseumption as to cheque drawn in favour of
complainant - Yet trial court put the onus on the complainant to prove the liability - Whether correct
- Held, No.

Brief facts:

This appeal is directed against the common judgment and order whereby, the High Court of Gujarat has reversed
the respective judgment and orders as passed by the 8th Additional Senior Civil Judge and Additional Chief
Judicial Magistrate, Vadodara in 7 criminal cases pertaining to the offence of dishonour of 7 cheques in the sum
of Rs. 3 lakhs each, as said to have been drawn by the accused-appellant in favour of the complainant-respondent
No. 2. In the impugned judgment and order High Court has disapproved the acquittal of the accused- appellant
and, while holding him guilty of the offence under Section 138 of the NI Act, has awarded him the punishment
of simple imprisonment for a period of 1 year with fine to the extent of double the amount of cheque (i.e., a sum
of Rs. 6 lakhs) with default stipulation of further imprisonment for a period of 1 year in each case; and, out of
the amount payable as fine, the complainant-respondent No. 2 is ordered to be compensated to the tune of Rs.
5.5. Lakhs in each case.

Decision: Appeal dismissed.

Reason:

Having given anxious consideration to the rival submissions and having examined the record, we are clearly of
the view that as regards conviction of the accused-appellant for the offence under Section 138 of the Negotiable
Instruments Act, 1881, the impugned judgment and order dated 08.01.2018 does not call for any interference
but, on the facts and in the circumstances of this case, the punishment as awarded by the High Court deserves
to be modified.

In the case at hand, even after purportedly drawing the presumption under Section 139 of the Negotiable
Instruments Act, 1881, the Trial Court proceeded to question the want of evidence on the part of the complainant
as regards the source of funds for advancing loan to the accused and want of examination of relevant witnesses
who allegedly extended him money for advancing it to the accused. This approach of the Trial Court had been
at variance with the principles of presumption in law. After such presumption, the onus shifted to the accused
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and unless the accused had discharged the onus by bringing on record such facts and circumstances as to show
the preponderance of probabilities tilting in his favour, any doubt on the complainant’s case could not have
been raised for want of evidence regarding the source of funds for advancing loan to the accused-appellant. The
aspect relevant for consideration had been as to whether the accused-appellant has brought on record such
facts/material/ circumstances which could be of a reasonably probable defence.

Hereinabove, we have examined in detail the findings of the Trial Court and those of the High Court and have no
hesitation in concluding that the present one was clearly a case where the decision of the Trial Court suffered
from perversity and fundamental error of approach; and the High Court was justified in reversing the judgment
of the Trial Court. The observations of the Trial Court that there was no documentary evidence to show the
source of funds with the respondent to advance the loan, or that the respondent did not record the transaction
in the form of receipt of even kachcha notes, or that there were inconsistencies in the statement of the
complainant and his witness, or that the witness of the complaint was more in know of facts etc. would have been
relevant if the matter was to be examined with reference to the onus on the complaint to prove his case beyond
reasonable doubt. These considerations and observations do not stand in conformity with the presumption
existing in favour of the complainant by virtue of Sections 118 and 139 of the Negotiable Instruments Act, 1881.
Needless to reiterate that the result of such presumption is that existence of a legally enforceable debt is to be
presumed in favour of the complainant. When such a presumption is drawn, the factors relating to the want of
documentary evidence in the form of receipts or accounts or want of evidence as regards source of funds were
not of relevant consideration while examining if the accused has been able to rebut the presumption or not. The
other observations as regards any variance in the statement of complainant and witness; or want of knowledge
about dates and other particulars of the cheques; or washing away of the earlier cheques in the rains though
the office of the complainant being on the 8th floor had also been of irrelevant factors for consideration of a
probable defence of the appellant.

On perusing the order of the Trial Court, it is noticed that the Trial Court proceeded to pass the order of
acquittal on the mere ground of ‘creation of doubt’. We are of the considered view that the Trial Court appears
to have proceeded on a misplaced assumption that by mere denial or mere creation of doubt, the appellant had
successfully rebutted the presumption as envisaged by Section 139 of the Negotiable Instruments Act, 1881. In
the scheme of the Negotiable Instruments Act, 1881, mere creation of doubt is not sufficient.

The result of discussion in the foregoing paragraphs is that the major considerations on which the Trial Court
chose to proceed clearly show its fundamental error of approach where, even after drawing the presumption, it
had proceeded as if the complainant was to prove his case beyond reasonable doubt. Such being the fundamental
flaw on the part of the Trial Court, the High Court cannot be said to have acted illegally or having exceeded its
jurisdiction in reversing the judgment of acquittal. As noticed hereinabove, in the present matter, the High Court
has conscientiously and carefully taken into consideration the views of the Trial Court and after examining the
evidence on record as a whole, found that the findings of the Trial Court are vitiated by perversity. Hence,
interference by the High Court was inevitable; rather had to be made for just and proper decision of the matter.
For what has been discussed hereinabove, the findings of the High Court convicting the accused- appellant
deserves to be, and are, confirmed.

16.04.2019 BHARAT BROADBAND NETWORK LTD. (APPELLANT)vs. | SUPREME COURT OF INDIA
UNITED TELECOMS LTD. (RESPONDENTS)

Arbitration and Conciliation Act, 1996 - Section 12 - Appointment of arbitrator - Agreement provided
for CMD as arbitrator - CMD disqualified and became ineligible to be appointed as arbitrator - Whether
such disqualified person can appoint an arbitrator - Held, No.

Brief facts:

The Chairman & Managing Director of the appellant, had the right to appoint the arbitrator as provided in the
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arbitration clause in the purchase order dated 30/09/2014 (contract). Since disputes and differences arose
between the parties, the respondent, by its letter dated 03.01.2017, invoked the aforesaid arbitration clause.
The appellant’s Chairman and Managing Director, by a letter dated 17.01.2017, nominated one Shri K.H. Khan
as sole arbitrator to adjudicate and determine disputes that had arisen between the parties.

The Supreme Court, by its judgment in TRF Ltd. v. Energo Engineering Projects Ltd., (2017) 8 SCC 377 (rendered
on 03.07.2017), held that since a Managing Director of a company which was one of the parties to the arbitration,
was himself ineligible to act as arbitrator, such ineligible person could not appoint an arbitrator, and any such
appointment would have to be held to be null and void.

The appellant therefore made an application to the sole arbitrator praying that since he (arbitrator) is de jure
unable to perform his function as arbitrator; he should withdraw from the proceedings to allow the parties to
approach the High Court for appointment of a substitute arbitrator in his place. The application was rejected
and on appeal High court also rejected the appeal stating that the very person who appointed the arbitrator is
estopped from raising a plea that such arbitrator cannot be appointed after participating in the proceedings.
Hence the present appeal before the Supreme Court.

Decision: Appeal allowed.

Reason :

From a conspectus of the above decisions, it is clear that Section 12(1), as substituted by the Arbitration
and Conciliation (Amendment) Act, 2015 [“Amendment Act, 2015”], makes it clear that when a person is
approached in connection with his possible appointment as an arbitrator, it is his duty to disclose in writing
any circumstances which are likely to give rise to justifiable doubts as to his independence or impartiality. The
disclosure is to be made in the form specified in the Sixth Schedule, and the grounds stated in the Fifth Schedule
are to serve as a guide in determining whether circumstances exist which give rise to justifiable doubts as to
the independence or impartiality of an arbitrator. Once this is done, the appointment of the arbitrator may be
challenged on the ground that justifiable doubts have arisen under sub-section (3) of Section 12 subject to the
caveat entered by sub- section (4) of Section 12. The challenge procedure is then set out in Section 13, together
with the time limit laid down in Section 13(2). What is important to note is that the arbitral tribunal must
first decide on the said challenge, and if it is not successful, the tribunal shall continue the proceedings and
make an award. It is only post award that the party challenging the appointment of an arbitrator may make an
application for setting aside such an award in accordance with Section 34 of the Act.

Section 12(5), on the other hand, is a new provision which relates to the de jure inability of an arbitrator to act
as such.

Under this provision, any prior agreement to the contrary is wiped out by the non- obstante clause in Section
12(5) the moment any person whose relationship with the parties or the counsel or the subject matter of the
dispute falls under the Seventh Schedule. The sub-section then declares that such person shall be “ineligible”
to be appointed as arbitrator. The only way in which this ineligibility can be removed is by the proviso, which
again is a special provision which states that parties may, subsequent to disputes having arisen between them,
waive the applicability of Section 12(5) by an express agreement in writing. What is clear, therefore, is that
where, under any agreement between the parties, a person falls within any of the categories set out in the
Seventh Schedule, he is, as a matter of law, ineligible to be appointed as an arbitrator. The only way in which this
ineligibility can be removed, again, in law, is that parties may after disputes have arisen between them, waive
the applicability of this sub-section by an “express agreement in writing”. Obviously, the “express agreement
in writing” has reference to a person who is interdicted by the Seventh Schedule, but who is stated by parties
(after the disputes have arisen between them) to be a person in whom they have faith notwithstanding the fact
that such person is interdicted by the Seventh Schedule.

The scheme of Sections 12, 13, and 14, therefore, is that where an arbitrator makes a disclosure in writing which
is likely to give justifiable doubts as to his independence or impartiality, the appointment of such arbitrator



Lesson 3 ¢ FEMA and Other Economic and Business Legislations 109

may be challenged under Sections 12(1) to 12(4) read with Section 13. However, where such person becomes
“ineligible” to be appointed as an arbitrator, there is no question of challenge to such arbitrator, before such
arbitrator. In such a case, i.e., a case which falls under Section 12(5), Section 14(1)

(a) of the Act gets attracted inasmuch as the arbitrator becomes, as a matter of law (i.e., de jure), unable to
perform his functions under Section 12(5), being ineligible to be appointed as an arbitrator. This being so,
his mandate automatically terminates, and he shall then be substituted by another arbitrator under Section
14(1) itself. It is only if a controversy occurs concerning whether he has become de jure unable to perform his
functions as such, that a party has to apply to the Court to decide on the termination of the mandate, unless
otherwise agreed by the parties. Thus, in all Section 12(5) cases, there is no challenge procedure to be availed
of. If an arbitrator continues as such, being de jure unable to perform his functions, as he falls within any of the
categories mentioned in Section 12(5), read with the Seventh Schedule, a party may apply to the Court, which
will then decide on whether his mandate has terminated. Questions which may typically arise under Section
14 may be as to whether such person falls within any of the categories mentioned in the Seventh Schedule,
or whether there is a waiver as provided in the proviso to Section 12(5) of the Act. As a matter of law, it is
important to note that the proviso to Section 12(5) must be contrasted with Section 4 of the Act. Section 4 deals
with cases of deemed waiver by conduct; whereas the proviso to Section 12(5) deals with waiver by express
agreement in writing between the parties only if made subsequent to disputes having arisen between them.

On the facts of the present case, it is clear that the Managing Director of the appellant could not have acted as an
arbitrator himself, being rendered ineligible to act as arbitrator under Item 5 of the Seventh Schedule.

Whether such ineligible person could himself appoint another arbitrator was only made clear by this Court’s
judgment in TRF Ltd. (supra) on 03.07.2017, this Court holding that an appointment made by an ineligible
person is itself void ab initio. Thus, it was only on 03.07.2017, that it became clear beyond doubt that the
appointment of Shri Khan would be void ab initio. Since such appointment goes to “eligibility”, i.e., to the root
of the matter; it is obvious that Shri Khan's appointment would be void. There is no doubt in this case that
disputes arose only after the introduction of Section 12(5) into the statute book, and Shri Khan was appointed
long after 23.10.2015. The judgment in TRF Ltd. (supra) nowhere states that it will apply only prospectively, i.e.,
the appointments that have been made of persons such as Shri Khan would be valid if made before the date of
the judgment. Section 26 of the Amendment Act, 2015 makes it clear that the Amendment Act, 2015 shall apply
in relation to arbitral proceedings commenced on or after 23.10.2015. Indeed, the judgment itself set aside the
order appointing the arbitrator, which was an order dated 27.01.2016, by which the Managing Director of the
respondent nominated a former Judge of this Court as sole arbitrator in terms of clause 33(d) of the Purchase
Order dated 10.05.2014. It will be noticed that the facts in the present case are somewhat similar. The APO itself
is of the year 2014, whereas the appointment by the Managing Director is after the Amendment Act, 2015, just
as in the case of TRF Ltd. (supra). Considering that the appointment in the case of TRF Ltd. (supra) of a retired
Judge of this Court was set aside as being non-est in law, the appointment of Shri Khan in the present case must
follow suit.

We thus allow the appeals and set aside the impugned judgment. The mandate of Shri Khan having terminated,
as he has become de jure unable to perform his function as an arbitrator, the High Court may appoint a substitute
arbitrator with the consent of both the parties.

10.05.2019 | ANJUM HUSSAIN & ORS (APPELLANT) vs. INTELLICITY | SUPREME COURT OF
BUSINESS PARK PVT LTD. & ORS. (RESPONDENTS) INDIA

Consumer Protection Act,1986 - Section 12 - Class action by consumers - Delay in handing over
possession of office/flats - All buyers filed a joint complaint before the NC - NC dismissed the case as
not maintainable as class action - Whether correct - Held, No.

Brief facts:
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The Appellant No.1 had booked an office space admeasuring about 440 sq. ft. in a project consisting of residential
units, shops and offices launched by the respondent. The Builder - Buyer Agreement was executed between the
Appellant No.1 and the respondent on 02.12.2013, where under the respondent was to deliver possession of
the office unit within four years. Similar such Agreements were entered between the appellant nos.2 to 44 and
the respondent in respect of various units from the same project.

Since the respondent had failed to honour its commitments of delivering possession in four years and as the
project was still at the stage of excavation, consumer complaint Case No.2241 of 2018 was filed, as class action,
by the appellants 1 to 44 seeking refund of the amounts paid by them to the respondent along with interest and
compensation. The National Commission vide the impugned judgement/order concluded that the case could
not be accepted as class action and dismissed the same. The dismissal of the case as class action is questioned
in this appeal.

Decision: Appeal allowed.

Reason:

According to the National Commission, though all the appellants had a common grievance that the respondent
had not delivered possession of the respective units booked by them and thus the respondent was deficient
in rendering service, it was not shown how many of the allottees had booked the shops/commercial units
solely for the purchase of earning their livelihood by way of self-employment. In Chairman, Tamil Nadu Housing
Board, Madras v. T. N.Ganapathy (1990) 1 SCC 608 it was held by this Court that the persons who may be
represented in a Suit under Order 1 Rule 8 of Civil Procedure Code need not have the same cause of action and
all that is required for application of said provision is that the persons concerned must have common interest
or common grievance. What is required is sameness of interest. Very same issue was dealt with by Full Bench of
the National Commission in Ambrish Kumar Shukla and Ors. v. Ferrous Infrastructure Pvt. Ltd. [Consumer Case
No0.97 of 2016, decided on 07.10.2016]. The National Commission relied upon the decision of this Court in T.N.
Housing Board (supra)

It was observed by this Court in T.N. Housing Board (supra) that the provision must receive an interpretation
which would subserve the object for its enactment. It is in this light that the Full Bench of the National
Commission held that oneness of the interest is akin to a common grievance against the same person.

However, the National Commission in the instant case, completely lost sight of the principles so clearly laid
down in the decisions referred to above. In our view, the approach in the instant case was totally erroneous.

We, therefore, allow this appeal, set aside the Order under appeal. The application preferred by the appellants
is held to be maintainable. Case No.2241 of 2018 is restored to the file of the National Commission and shall be
proceeded with in accordance with law.

16.12.2015 | RESERVE BANK OF INDIA (PETITIONERS) vs.JAYANTILAL | SUPREME COURT OF INDIA
N. MISTRY (RESPONDENTS)

Right to Information Act, 2005 - Section 8 - Exemptions from disclosure - Informants asked information
as to investigation, audit, bad debts, FEMA violations etc. of various banks from RBI - RBI refused to
furnish the same on the ground of information obtained from these banks on fiduciary relationship -
Whether refusal tenable - Held, No.

Brief facts:

The main issue that arose for the consideration of the Court in these transferred cases was as to whether all the
information sought for under the Right to Information Act, 2005 can be denied by the Reserve Bank of India
and other Banks to the public at large on the ground of economic interest, commercial confidence, fiduciary
relationship with other Bank on the one hand and the public interest on the other. If the answer to above
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question is in negative, then up to what extent the information can be provided under the 2005 Act.
The following information were sought by various respondents from the RBI:

e Details of the reports of pertaining to investigation and audit carried out by RBI, details of past 20 years’
investigation with respect to cooperative banks.

e Details of the report sent by RBI to the Finance Minister with respect to FEMA violations committed by
several commercial banks.

e Details of the inspection reports of apex cooperative banks.

. Details of the loans taken by the industrialists that have not been repaid, and he had asked about the
names of the top defaulters who have not repaid their loans to public sector banks.

e Details of the show cause notices and fines imposed by the RBI on various banks. RBI had refused to
provide the requested information on the ground that they are exempted from disclosure, and the
applicants moved the CIC and got orders in favour of them which were being challenged by the RBI in
various High courts. Ultimately all these appeals were transferred to the Supreme Court and the Supreme
Court had decided the cases by passing a common order.

Decision: Appeals dismissed.

Reason:

We have extensively heard all the counsels appearing for the petitioner Banks and respondents and examined
the law and the facts.

The information sought for by the respondents from the petitioner-Bank have been denied mainly on the
ground that such information is exempted from disclosure under section 8 of the RTI Act.

Learned counsel appearing for the petitioner-Bank mainly relied upon Section 8(1) (e) of the RTI Act taking
the stand that the Reserve Bank of India having fiduciary relationship with the other banks and that there is no
reason to disclose such information as no larger public interest warrants such disclosure. The primary question
therefore, is, whether the Reserve Bank of India has rightly refused to disclose information on the ground of its
fiduciary relationship with the banks. [Court examined in detail the term ‘fiduciary relationship’ from various
angles]

In the instant case, the RBI does not place itself in a fiduciary relationship with the Financial institutions
(though, in word it puts itself to be in that position) because, the reports of the inspections, statements of
the bank, information related to the business obtained by the RBI are not under the pretext of confidence or
trust. In this case neither the RBI nor the Banks act in the interest of each other. By attaching an additional
“fiduciary” label to the statutory duty, the Regulatory authorities have intentionally or unintentionally created
an in terrorem effect.

RBI is a statutory body set up by the RBI Act as India’s Central Bank. It is a statutory regulatory authority to
oversee the functioning of the banks and the country’s banking sector. RBI has been given powers to issue any
direction to the banks in public interest, in the interest of banking policy and to secure proper management of
a banking company. It has several other far- reaching statutory powers.

RBI is supposed to uphold public interest and not the interest of individual banks. RBI is clearly not in any
fiduciary relationship with any bank. RBI has no legal duty to maximize the benefit of any public sector or
private sector bank, and thus there is no relationship of ‘trust’ between them. RBI has a statutory duty to uphold
the interest of the public at large, the depositors, the country’s economy and the banking sector. Thus, RBI ought
to act with transparency and not hide information that might embarrass individual banks. It is duty bound to
comply with the provisions of the RTI Act and disclose the information sought by the respondents herein.

The baseless and unsubstantiated argument of the RBI that the disclosure would hurt the economic interest of
the country is totally misconceived. In the impugned order, the CIC has given several reasons to state why the
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disclosure of the information sought by the respondents would hugely serve public interest, and non-disclosure
would be significantly detrimental to public interest and not in the economic interest of India. RBI's argument
that if people, who are sovereign, are made aware of the irregularities being committed by the banks then the
country’s economic security would be endangered, is not only absurd but is equally misconceived and baseless.

In the present case, we have to weigh between the public interest and fiduciary relationship (which is being
shared between the RBI and the Banks). Since, RTI Act is enacted to empower the common people, the test to
determine limits of Section 8 of RTI Act is whether giving information to the general public would be detrimental
to the economic interests of the country? To what extent the public should be allowed to get information?

In the context of above questions, it had long since come to our attention that the Public Information Officers
(PIO) under the guise of one of the exceptions given under Section 8 of RTI Act, have evaded the general public
from getting their hands on the rightful information that they are entitled to.

And in this case the RBI and the Banks have sidestepped the General public’s demand to give the requisite
information on the pretext of “Fiduciary relationship” and “Economic Interest”. This attitude of the RBI will
only attract more suspicion and disbelief in them. RBI as a regulatory authority should work to make the Banks
accountable to their actions.

Even if we were to consider that RBI and the Financial Institutions shared a “Fiduciary Relationship”, Section
2(f) would still make the information shared between them to be accessible by the public. The facts reveal
that Banks are trying to cover up their underhand actions, they are even more liable to be subjected to public
scrutiny. We have surmised that many Financial Institutions have resorted to such acts which are neither clean
nor transparent. The RBI in association with them has been trying to cover up their acts from public scrutiny. It
is the responsibility of the RBI to take rigid action against those Banks which have been practicing disreputable
business practices.

The ideal of ‘Government by the people’ makes it necessary that people have access to information on matters of
public concern. The free flow of information about affairs of Government paves way for debate in public policy
and fosters accountability in Government. It creates a condition for ‘open governance’ which is a foundation of
democracy.

We have, therefore, given our anxious consideration to the matter and came to the conclusion that the Central
Information Commissioner has passed the impugned orders giving valid reasons and the said orders, therefore,
need no interference by this Court.

There is no merit in all these cases and hence they are dismissed.

16.12.2015 | GAUTAM KUNDU (APPELLANT) vs. MANO] KUMAR | SUPREME COURT OF INDIA
ASSISTANT DIRECTOR, DOE (RESPONDENTS)

Prevention of Money Laundering Act, 2002 read with the Code of Criminal Procedure, 1973 and SEBI
Act, 1992 - Offence committed under section 3 of the PMLA - Bail sought under section 439 of the CRPC
appellant floating as many as 27 companies - Monies collected through front company routed through
these companies - Whether appellant entitled for bail - Held, No.

Brief facts:

This appeal, by special leave, is directed against the judgment and order passed by the High Court of Calcutta,
whereby the High Court has rejected appellant’s application for bail under Section 439 of the Code of Criminal
Procedure, 1973. The appellant was arrested on 25.03.2015 in relation to an offence alleged to have been
committed under Section 3 of the Prevention of Money Laundering Act, 2002, (hereinafter referred to as
“PMLA"). The appellant is the Chairman of Rose Valley Real Estate Construction Ltd. (hereinafter referred to
as the “Rose Valley”), a public company incorporated in the year 1999 and registered under the Companies
Act, 1956. Certain non-convertible debentures were issued by the Rose Valley by ‘private placement method.
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No advertisements etc. were issued to the public. The said debentures were issued to the employees of the
Company and to their friends and associates after fulfilling the formalities for private placement of debentures.
Thus, the appellant collected money by issuing secured debentures by way of private placement in compliance
with the guidelines issued by the Securities and Exchange Board of India from time to time. Further the appellant
had floated as much as 27 companies and routed the monies collected by his front companies through these
companies.

Decision: Appeal dismissed.

Reason:

We have heard the learned counsel for the parties. At this stage we refrained ourselves from deciding the
questions tried to be raised at this stage since it is nothing but a bail application. We cannot forget that this
case is relating to “Money Laundering” which we feel is a serious threat to the national economy and national
interest. We cannot brush aside the fact that the schemes have been prepared in a calculative manner with a
deliberative design and motive of personal gain, regardless of the consequence to the members of the society.

We note that admittedly the complaint is filed against the appellant on the allegations of committing the offence
punishable under Section 4 of the PMLA. The contention raised on behalf of the appellant that no offence under
Section 24 of the SEBI Act is made out against the appellant, which is a scheduled offence under the PMLA, needs
to be considered from the materials collected during the investigation by the respondents. There is no order as
yet passed by a competent court of law, holding that no offence is made out against the appellant under Section
24 of the SEBI Act and it would be noteworthy that a criminal revision praying for quashing the proceedings
initiated against the appellant under Section 24 of SEBI Act is still pending for hearing before the High Court.
We have noted that Section 45 of the PMLA will have overriding effect on the general provisions of the Code
of Criminal Procedure in case of conflict between them. As mentioned earlier, Section 45 of the PMLA imposes
two conditions for grant of bail, specified under the said Act. We have not missed the proviso to Section 45 of
the said Act which indicates that the legislature has carved out an exception for grant of bail by a Special Court
when any person is under the age of 16 years or is a woman or is a sick or infirm. Therefore, there is no doubt
that the conditions laid down under Section 45A of the PMLA, would bind the High Court as the provisions of
special law having overriding effect on the provisions of Section 439 of the Code of Criminal Procedure for grant
of bail to any person accused of committing offence punishable under Section 4 of the PMLA, even when the
application for bail is considered under Section 439 of the Code of Criminal Procedure.

We cannot brush aside the fact that the appellant floated as many as 27 companies to allure the investors to
invest in their different companies on a promise of high returns and funds were collected from the public at
large which were subsequently laundered in associated companies of Rose Valley Group and were used for
purchasing moveable and immoveable properties. We have further noted that the High Court at the time of
refusing the bail application, duly considered this fact and further considered the statement of the Assistant
General Manager of RBI, Kolkata, seizure list, statements of directors of Rose Valley, statements of officer bearers
of Rose Valley, statements of debenture trustees of Rose Valley, statements of debenture holders of Rose Valley,
statements of AGM of Accounts of Rose Valley and statements of Regional Managers of Rose Valley for formation
of opinion whether the appellant is involved in the offence of money laundering. In these circumstances, we do
not find that the High Court has exercised its discretion capriciously or arbitrarily in the facts and circumstances
of this case. We further note that the High Court has called for all the relevant papers and duly taken note of
that and thereafter after satisfying its conscience, refused the bail. Therefore, we do not find that the High Court
has committed any wrong in refusing bail in the given circumstances. Accordingly, we do not find any reason to
interfere with the impugned order so passed by the High Court and the bail, as prayed before us, challenging the
said order is refused. Consequently the appeal is dismissed.
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17.12.2015 | KOTAK MAHINDRA BANK LTD. (APPELLANT) vs. ANUJ] KUMAR | DELHI HIGH COURT
TYAGI (RESPONDENT)

Limitation Act, 1963 - Section 3 read with articles 55 and 113 - Grant of vehicle loan - Borrower failing to
pay the EMIs - Suit filed by the bank - Trial court dismissed the suit as time barred without appreciating
articles 55 and 113 - Whether the rejection of suit tenable - Held, No.

Brief facts:

The respondent had approached ICICI Bank Ltd. in July, 2007, for grant of credit facility of Rs.3.28 lacs to
purchase a TATA INDICA Vehicle, which was granted. As per the loan agreement, the respondent was required
to repay the sum borrowed, in 59 Equated Monthly Instalments (EMIs), amounting to Rs. 7544 /- each. The
first due date, as stipulated in the loan agreement, was 10.08.2007, with the date of maturity indicated as
10.06.2012. The repayment clause contained in the loan agreement provided that the due date would be the
tenth day of each successive month. Additional security in the form of four post-dated cheques, was also given.
The respondent also hypothecated the subject vehicle in favour of ICICI Bank Ltd., by executing an unattested
deed of hypothecation. Furthermore, an irrevocable power of attorney was also executed in favour of ICICI Bank
Ltd.

It appears that the loan account became irregular, as the respondent failed to adhere to the financial discipline
in the payment of the EMIs. Since, the respondent, failed to regularize the account, a loan recall-cum- demand
notice dated 26.06.2012 was issued to him, which was posted on 29.06.2012. By virtue of the said recallcum-
demand notice, the loan agreement was terminated and the respondent was called upon to repay the entire
outstanding amount, and handover possession of the subject vehicle. As, the respondent, failed to oblige, a
suit for recovery was instituted against him. It is pertinent to note, that in the interregnum, ICICI Bank Ltd. had
assigned the loan to an entity by the name of Asset Reconstruction Company (India) Ltd., which in turn, assigned
the loan account, pertaining to the respondent vide assignment deed dated 31.12.2009, to the appellant herein.

The learned ADJ had, on a perusal of the statement of accounts (Ex. PW1/9) filed by the appellant, which is
dated 31.10.2009, as per which the last transaction with the respondent took place on 11.08.2008, concluded
that since, the suit was filed on 20.07.2012, it was “hopelessly” barred by limitation. Hence the present appeal.

Decision: Appeal allowed.

Reason:

To my mind, Article 55 could have possibly been made applicable, to this case as well, as the loan agreement had
a tenure extending from 10.08.2007 till 10.06.2012, but for one aspect of the matter which [ have adverted to in
the following paragraph. In so far as Article 55 is concerned, the fact that that the respondent failed to adhere to
the schedule of repayment, would not deprive the right of the appellant to treat each breach as a fresh cause of
action. The last breach, quite clearly, in the instant case, would have occurred only in May-June, 2012, assuming
the last instalment was to be adjusted by virtue of the respondent having paid an initial amount of Rs. 7544/- as
an advance. The suit, admittedly, was instituted on 20.07.2012.

Having said so, there is, as stated above, another aspect of the matter,; as regards this case, which is that, under
the loan agreement, the appellant, in terms of clause 48, is conferred with the power, in an event of a default.
Quite clearly, in terms of clause 48, the appellant had discretion to decide when to trigger the recall of loan upon
occurrence of an event of default. The fact that EMIs were to be paid over a period spanning from 10.08.2007
till 10.06.2012, gave the appellant, under clause 48 the right to treat any of the defaulted EMI’s (that is, after
the due date for its payment had passed) as an event of default. Once, such an event of default occurred, the
appellant under clause 48 could set in motion the process for recall of the loan. The commencement of the
period of limitation, would thus be triggered, once, the said notice was issued, which in turn would relate to the
defaulted EMI.
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In the instant case, as noticed above, the recall-cum-demand notice dated 26.06.2012 was dispatched to the
respondent, on 29.06.2012. Quite clearly, the period of limitation, would, relate back to last defaulted EMI as,
vide the aforementioned notice the appellant gave a final opportunity to the respondent to repay the amount,
which was due and payable on the date of notice. The right to sue would occur, in my opinion, each time when,
there is a default in payment of an EMI on its due date. The appellant in terms of clause 48 is, however, at liberty
to take a decision to treat the non-payment of a particular EMI, as an event of default. The period of limitation
would, though, commence from the date of the last defaulted EMI, which is made the subject matter of the
notice and not from the date of the notice itself. Therefore, in such a situation, Article 113 of the 1963 Act would
become applicable as against Article 55.

The trial court while dismissing the suit has not alluded to any specific Article of the 1963 Act. Recourse has
been taken by the trial court to Section 3 of the 1963 Act, which inter alia, only empowers a court to dismiss a
suit which is barred by limitation even if limitation is not set up as a defence. The section by itself could not have
helped the trial court in coming to the conclusion as to what should be the period of limitation in a case such as
this. Furthermore, the reference to Article 37 in the written statement is also of no relevance as the appellant
did not sue either on a promissory note or a bond.

Having regard to the above, the appeal is allowed and, consequently, the impugned judgement is set aside.

25.01.2016 | MAHANIVESH OILS & FOODS PVT LTD. (PETITIONER) vs.| DELHI HIGH COURT
DIRECTORATE OF ENFORCEMENT (RESPONDENT)

Prevention of Money Laundering Act, 2005 - Section 5 - Proceeds of crime - Property purchased before
the enforcement of the Act attachment of property - Whether tenable - Held, No.

Brief facts:

On 08.05.2009, an FIR was lodged by the CBI on a written complaint made by NAFED wherein it was alleged that
Mr. Homi Rajvansh - the Additional Managing Director of NAFED, had hatched a conspiracy, in connivance with
the directors of M/s M.K. Agri International Ltd. (hereafter ‘MKAIL), for making wrongful gains by executing
Memoranda of Understanding (MOUs) with MKAIL on behalf of NAFED for import of raw sugar and selling the
same by entering into three High Seas Sale (HSS) Agreements with M/s M.K. International Ltd. (hereafter ‘MIL),
a sister concern of MKAIL, without charging/recovering any cost for the commodity.

MIL on 10.02.2005, through its director - Mr. M.K. Agarwal issued cheques for an amount aggregating to Rs.1.5
crores in favour of its two holding companies namely, M/s Duoroyale Enterprises Ltd. and M/s Sri Radhey
Trading Pvt. Ltd. Subsequently, both the said companies issued two cheques each amounting to Rs.75 lacs in
favour of M/s Mahanivesh Oils & Foods Pvt. Ltd., the petitioner company, where Smt. Alka Rajvansh - wife of
Mr. Homi Rajvansh was a Director. On 16.02.2005 and 17.02.2005, M/s Mahanivesh Oils and Foods Pvt. Ltd.,
issued two cheques of Rs. 1,32,00,00/- and Rs. 10,81,000/- respectively in favour of M/s Uppal Agencies Pvt.
Ltd. for purchase of the ground floor and basement of the property situated at E-14/3, Vasant Vihar, New Delhi
(hereafter ‘the said property’).

It is alleged that Smt. Alka Rajvansh used the funds received from M/s Duoroyale Enterprises Ltd. and M/s Sri
Radhey Trading Pvt Ltd. for purchasing the abovementioned property pursuant to a sale deed dated 18.03.2005
executed by Shri B.K. Uppal in favour of the petitioner company.

The property was provisionally attached by the enforcement directorate under the provisions of the Prevention
of Money Laundering Act, 2005. Petitioner challenged this attachment before the High Court.

Decision: Petition allowed.

Reason:

It is not disputed that the property sought to be attached under the Act was purchased on 18.03.2005 i.e. prior
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to 01.07.2005 that is, prior to the Act coming into force. In the circumstances, the principal controversy to be
addressed is whether any proceedings under the Act could lie in respect of the said asset. In the present case,
the impugned order has been made under Section 5(1) of the Act. A conjoint reading of Section 5(1) read with
Section 2(u) of the Act clearly indicates that the power to attach is only with respect to the property derived or
obtained directly or indirectly by any person as a result of criminal activity relating to a scheduled offence or
the value of such property.

The occurrence of a scheduled offence is the substratal condition for giving rise to any proceeds of crime and
consequently, the application of Section 5(1) of the Act. A commission of a scheduled offence is the fundamental
pre-condition for any proceeding under the Act as without a scheduled offence being committed, the question
of proceeds of crime coming into existence does not arise. In view of the above, the contention that the Act
is completely independent of the principal crime (scheduled offence) giving rise to proceeds of crime is
unmerited. It is necessary to bear in mind that the substratal subject of the Act is to prevent money-laundering
and confiscate the proceeds of crime. In that perspective, there is an inextricable link between the Act and the
occurrence of a crime. It cannot be disputed that the offence of money-laundering is a separate offence under
section 3 of the Act, which is punishable under Section 4 of the Act. However as stated earlier, the offence of
money-laundering relates to the proceeds of crime, the genesis of which is a scheduled offence. In the aforesaid
circumstances, before initiation of any proceeding under Section 5 of the Act, it would be necessary for the
concerned authorities to identify the scheduled crime. The First Proviso to Section 5 also indicates that no
order of attachment shall be made unless in relation to a scheduled offence a report has been forwarded to
a Magistrate under Section 173 of the Code of Criminal Procedure, 1973 or a complaint has been filed by a
person authorised to investigate the scheduled offence before a Magistrate or Court for taking cognizance of
the scheduled offence. Thus, in cases where the scheduled offence is itself negated, the fundamental premise
of continuing any proceedings under the Act also vanishes. Such cases where it is conclusively held that
commission of a scheduled offence is not established and such decision has attained finality pose no difficulty;
in such cases, the proceedings under the Act would fail.

The central issue in the present case is not on whether the scheduled offence was committed, but whether
the attachment under Section 5 of the Act can be sustained where the principal offence as well as the offence
of using its proceeds is alleged to have been committed prior to the Act coming into force. The Act is a penal
statute and, therefore, can have no retrospective or retroactive operation. Article 20(1) of the Constitution
of India expressly forbids that no person can be convicted of any offence except for the violation of a law in
force at the time of the commission of the act charged as an offence. Further, no person can be inflicted a
penalty greater than what could have been inflicted under the law at the time when the offence was committed.
Clearly, no proceedings under the Act can be initiated or sustained in respect of an offence, which has been
committed prior to the Act coming into force. However, the subject matter of the Act is not a scheduled offence
but the offence of money-laundering. Strictly speaking, it cannot be contended that the Act has a retrospective
operation because it now enacts that laundering of proceeds of crime committed earlier as an offence.

The next contention to be considered is whether in the given facts and circumstances, any offence or money-
laundering had been made out to warrant an issuance of the impugned order. It is alleged that on 10 the
February, 2005, MIL through its Director issued cheques aggregating Rs.1.5 crores in favour of its holding
companies, namely, M/s Duoroyale Enterprises Ltd. and M/s Shri Radhey Trading Pvt. Ltd. and these companies
in turn issued two cheques of Rs.75 lacs each in favour of the petitioner. It is suggested that these amounts
were proceeds of crime received by the petitioner as a result of a criminal activity and bulk of these funds were
utilized by the petitioner for paying the consideration for acquiring the property in question. It was argued
that all actions of integrating the money by purchase of immovable property would fall within the definition
of ‘money- laundering’ In this respect it is relevant to note that the sale deed in respect of the property was
executed on 18.03.2005. Thus, even if the allegations made by the respondent are assumed to be correct, the
proceeds of crime had been used by the petitioner for acquisition of the property much prior to the Act coming
into force. The process of activity of utilising the proceeds of crime, if any, thus, stood concluded prior to the Act
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coming into force. Even if it is assumed that the funds received from M/s Duoroyale Enterprises Ltd. and M/s
Shri Radhey Trading Pvt. Ltd. were proceeds of crime and were properties involved in money-laundering, such
funds had come into possession of the petitioner prior to the Act coming into force. Thus, funds were already
projected as untainted funds unconnected with the crime for which Mr. Homi Rajvansh and other persons
are accused. The funds had, thus, been laundered at a time when money-laundering was not an offence and
proceedings under the Act cannot be initiated.

In the present case, the respondent could not point out any material to counter the petitioner’s contention that
there was no material on record, which could possibly lead to a belief that the petitioner is likely to transfer or
conceal the property in any manner. As indicated earlier, the concerned officer must have a reason to believe
on the basis of material in his possession that the property sought to be attached is likely to be concealed,
transferred or dealt with in a manner which may result in frustrating any proceedings for confiscation of their
property under the Act.

Although, the impugned order records that the concerned officer has reason to believe that the property in
question is likely to be concealed, transferred or dealt with in a manner, which may result in frustrating the
proceedings relating to confiscation of the said proceeds of crime, there is no reference to any fact or material
in the impugned order which could lead to this inference. A mere mechanical recording that the property is
likely to be concealed, transferred or dealt with would not meet the requirements of Section 5(1) of the Act.
Consequently, the impugned order is likely to be set aside. In view of the above, the petition is allowed and the
impugned order is set aside.

20.01.2016 | SANDEEP GUPTA (PETITIONER) vs. PUNJAB NATIONAL BANK & | DELHI HIGH COURT
ORS (RESPONDENTS)

Indian Partnership Act, 1932 - Section 32 - Retiring partner’s liability petitioner provided guarantee
to the respondent bank - Upon retirement he sought to withdraw his guarantee - Reconstitution
agreement upon which the petitioner retired and new partners inducted did not provide for the release
of the guarantee - Whether guarantee could be released - Held, No.

Brief facts:

The petitioner, upon ceasing to be a partner of respondent no.2 partnership firm viz. M/s Allied Fibre Industries,
seeks mandamus to the respondent no.1 Punjab National Bank to release the title deeds of the property of the
petitioner and to discharge the petitioner from the guarantee furnished by the petitioner, (as the then partner
of the respondent no.2) for repayment of the dues of the respondent no.2 to the respondent no.1 Bank.

In this regard it is pertinent that the petitioner had, before instituting the present petition, filed a suit against the
respondents no. 3 & 4 claiming specific performance of the agreement contained in the deed of reconstitution
of partnership to have the security furnished by the petitioner substituted in which the respondent no.1 Bank
is also a party to the said suit.

Decision: Petition dismissed.

Reason:

The said suit was admittedly instituted prior to the institution of this petition. The petition is not maintainable
on this ground alone. The petitioner cannot maintain a petition under Article 226 of the Constitution of India
for the relief for which the petitioner, prior to instituting the writ petition, has already availed of the relief under
the civil law.

Supreme Court in Jai Singh Vs. Union of India (1977)1 SCC 1 held that the appellant therein having filed a suit in
which the same question as the subject matter in the writ petition was agitated could not be permitted to pursue
two parallel remedies in respect of the same matter at the same time. Similarly in Bombay Metropolitan Region
Development Authority, Bombay Vs. Gokak Patel Volkart Ltd. (1995) 1 SCC 642 finding that the writ petitioner had
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availed of the alternative statutory remedy it was held that the writ petition should not have been entertained.
Yet again in S.J.S Business Enterprises (P) Ltd Vs. State of Bihar (2004) 7 SCC 166 it was held that if a party has
already availed of the alternative remedy while invoking the jurisdiction under Article 226, it would not be
appropriate for the court to entertain the writ petition. This rule was held to be based on public policy. Reference
in this regard can also be made to K.S. Rashid and Son Vs. Income Tax Investigation Commission AIR 1954 SC
207, Madura Coats Limited Vs. Union of India (UOI) 112(2004) DLT622, Lal Harsh Deo Narain Singh Vs. State of
UP. MANU/UP/1143/2004, Major Jasbinder Singh Bala S/o Sri Bachan Singh Bala Vs. lInd Additional District
Judge MANU/UP/1679/2005 and D.D Shah and Brothers Vs. The Union of India (UOl) MANU/RH/0268/2004.
Even otherwise, the respondent no.1 Bank which is the trustee of public monies cannot be left high and dry
by granting the relief of releasing the security of the outgoing partners without the continuing / new partners
substituting the said security. The petitioner prior to signing the deed of reconstitution of firm ought to have
ensured that the security furnished by him is released, if that was the agreement with the respondents No.3 & 4.

13.01.2016 | TODAY HOTELS (NEW DELHI) PVT LTD. (APPELLANT) vs.| DELHI HIGH COURT
INTECTURE INDIA DESIGNS PVT LTD. (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Section 8 - Application to refer to arbitration dismissed -
Whether appeal lies against it - Held, No.

Brief facts:

The appellant/defendant has filed the present appeal impugning the order dated 21.07.2015 whereby IA No.
14371/2015 filed by the appellant under Section 8 of the Arbitration & Conciliation Act, 1996 (hereinafter
referred to as the Act) has been dismissed.

Decision: Appeal dismissed.

Reason:

The main question that arises for determination in the present case is whether an appeal would lie from an
order passed under Section 8 of the Act allowing or refusing to allow an application under Section 8 of the Act?

[After elaborately referring to various judgements] we are in complete agreement with the view taken by the
various division benches of this court and also by the full bench of the Bombay High Court in Conros Steels Pvt.
Ltd v. Lu Qin (Hong Kong) Company Ltd. AIR 2015 Bom 106 (FB). The sequitur of the same is that an order
passed under Section 8 is an order passed by the judicial authority/forum/court by drawing its power from
section 8 of the Act and since the order is passed by drawing the power from Section 8 of the Act, the right to
file an appeal being a creature of statute has also to be found in the Act. If the Act does not provide for an appeal
or specifically prohibits an appeal from an order passed under Section 8, then no appeal would lie under the
Act. Since the order is passed in exercise of powers conferred by the act, reliance cannot be placed for filing an
appeal under section 10 of the Delhi High Court Act, 1966 or under the Letters Patent. Since Section 37 does
not permit filing of an appeal from an order passed under Section 8, no appeal would lie from such an order
under the Act.

In view of the above, we hold that the present appeal impugning the order rejecting the application under
Section 8 of the Act, is not maintainable and is accordingly dismissed leaving the parties to bear their own costs.

07.01.2016 | LAKHMI CHAND (APPELLANT) vs. RELIANCE GENERAL | SUPREME COURT OF INDIA
INSURANCE (RESPONDENT)

Consumer Protection Act,1986 - Section 23 - Revision by National Commission - Accident caused due
to the rash driving of the offending vehicle - Damaged vehicle was carrying excess passenger - National
Commission rejected the compensation on the ground of violating the insurance contract terms -
Whether correct - Held, No.



Lesson 3 ¢ FEMA and Other Economic and Business Legislations 119

Brief facts:

The appellant was the owner of a Tata Motors goods carrying vehicle and the vehicle was insured with the
respondent- Company. The risk covered in this policy was to the tune of Rs.2,21,153/-. The said vehicle met
with an accident on account of rash and negligent driving of the offending vehicle bearing registration no.
UP-75-] 9860. In this regard, an FIR No.66 of 2010 dated 11.02.2010 was registered with the jurisdictional
Police Station. The appellant incurred expenses amounting to Rs.1,64,033/- for the repair of his vehicle and
the Surveyor appointed by the respondent assessed the damage caused to the said vehicle at Rs.90,000/-. The
appellant had preferred a claim for a sum of Rs.1,64,033/- with supporting bills, which was rejected by the
respondent.

Aggrieved of rejection of the claim of the appellant by the respondent- Company, he filed Complaint before the
District Forum, which allowed the claim. Aggrieved of the order of the District Forum, the respondent Company
preferred an appeal before the State Commission urging various grounds. The State Commission allowed the
appeal. The said judgment passed by the State Commission was challenged by the appellant before the National
Commission, which dismissed the petition on the ground that the appellant had violated the terms of the
insurance contract. Review petition was also dismissed.

Decision: Petition allowed.

Reason:

In our considered view, the concurrent findings recorded by the National Commission in the impugned judgment
and order are erroneous in law for the following reasons.

It is an admitted fact that the accident of the vehicle of the appellant was caused on account of rash and
negligent driving of the offending vehicle bearing registration no. UP-75-]9860. An FIR No. 66 of 2010 dated
11.02.2010 was registered against the driver of the said vehicle for the offences referred to supra. The vehicle
of the appellant was badly damaged in the accident and it is an undisputed fact that the report of Surveyor
assessed the loss at Rs.90,000/-, but the actual amount incurred by the appellant on the repair of his vehicle
was Rs.1,64,033/-. The said claim was arbitrarily rejected by the respondent-Company on the ground that the
damage caused to the vehicle did not fall within the scope and purview of the insurance policy, as there was a
contravention of terms and conditions of the policy of the vehicle.

The National Commission upheld the order of dismissal of the complaint of the appellant passed by the State
Commission. The National Commission however, did not consider the judgment of this Court in the case of

B.V. Nagaraju v. Oriental Insurance Co. Ltd Divisional Officer, Hassan, IV 2010 CPJ] 315 (SC). In that case, the
insurance company had taken the defence that the vehicle in question was carrying more passengers than the
permitted capacity in terms of the policy at the time of the accident. The said plea of the insurance company
was rejected. This Court held that the mere factum of carrying more passengers than the permitted seating
capacity in the goods carrying vehicle by the insured does not amount to a fundamental breach of the terms
and conditions of the policy so as to allow the insurer to eschew its liability towards the damage caused to the
vehicle.

In the instant case, the respondent-Company has not produced any evidence on record to prove that the
accident occurred on account of the overloading of passengers in the goods carrying vehicle. Further, as has
been held in the case of B.V. Nagaraju (supra) that for the insurer to avoid his liability, the breach of the policy
must be so fundamental in nature that it brings the contract to an end. In the instant case, it is undisputed that
the accident was in fact caused on account of the rash and negligent driving of the offending vehicle by its driver,
against whom a criminal case vide FIR no. 66 of 2010 was registered for the offences referred to supra under
the provisions of the IPC. These facts have not been taken into consideration by either the State Commission
or National Commission while exercising their jurisdiction and setting aside the order of the District Forum.
Therefore, the judgment and order of the National Commission dated 26.04.2013 passed in the Revision Petition
No. 2032 of 2012 is liable to be set aside, as the said findings recorded in the judgment are erroneous in law.
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Accordingly, we allow these appeals and restore the judgment and order of District Forum. Further, we award
a sum of Rs.25,000/- towards the cost of the litigation as the respondent-Company has unnecessarily litigated
the matter up to this Court despite the clear pronouncement of law laid down by this Court on the question with
regard to the violation of terms and conditions of the policy and burden of proof is on the insurer to prove the
fact of such alleged breach of terms and conditions by the insured.

27.01.2016 |INDIAN MACHINERY COMPANY (APPELLANT) vs. ANSAL | SUPREME COURT OF
HOUSING & CONSTRUCTION LTD. (RESPONDENT) INDIA

Consumer Protection Act, 1986 - First complaint dismissed due to the default of non-prosecution
second complaint filed but rejected as not maintainable - Whether correct - Held,No.

Brief facts:

We have heard learned counsel for the parties. The only question that has arisen in this appeal is whether a
second complaint to the District Forum under the Consumer Protection Act, 1986 is maintainable when the first
complaint was dismissed for default or non- prosecution. The National Commission has taken the view in the
impugned order that the second complaint would not be maintainable.

Decision: Appeal allowed.

Reason:

Our attention has been drawn to a decision of this Court in New India Assurance Co Ltd v. R. Srinivasan
[(2000) 3 SCC 242] wherein this precise question had arisen as mentioned in paragraph 5 of this decision. It is
mentioned in that paragraph that the only question is that in view of the dismissal of the first complaint filed by
the respondent therein, a second complaint on the same facts and cause of action would not lie and it ought to
have been dismissed as not maintainable.

While dealing with this issue, this Court held in paragraph 16 as follows:
“This Rule [Rule 9(6) of the Tamil Nadu Consumer Protection Rules, 1988] is in identical terms with sub-rule

(8) of Rule 4 and sub-rule (8) of Rule 8. Under this sub-rule, the appeal filed before the State Commission against
the order of the District Forum, can be dismissed in default or the State Commission may in its discretion
dispose of it on merits. Similar power has been given to the National Commission under Rule 15(6) of the Rules
made by the Central Government under Section 30(1) of the Act. These Rules do not provide that if a complaint
is dismissed in default by the District Forum under Rule 4(8) or by the State Commission under Rule 8(8) of
the Rules, a second complaint would not lie. Thus, there is no provision parallel to the provision contained in
Order 9 Rule 9(1) CPC which contains a prohibition that if a suit is dismissed in default of the plaintiff under
Order 9 Rule 8, a second suit on the same cause of action would not lie. That being so, the rule of prohibition
contained in Order 9 Rule 9(1) CPC cannot be extended to the proceedings before the District Forum or the State
Commission. The fact that the case was not decided on merits and was dismissed in default of non-appearance
of the complainant cannot be overlooked and, therefore, it would be permissible to file a second complaint
explaining why the earlier complaint could not be pursued and was dismissed in default.”

We have also not been shown any rule similar to Order IX, Rule 9(1) of the Code of Civil Procedure, 1908. That
being so, and in view of the decision rendered by this Court, with which we have no reason to disagree, we are
of the opinion that the second complaint filed by the appellant was maintainable on the facts of this case. Under
the circumstances, we set aside the order passed by the National Commission and remit the matter back to the
National Commission for adjudicating the disputes on merits.

23.05.2016 |EITZEN BULK A/S (APPELLANT) vs. ASHAPURA | SUPREME COURT OF INDIA
MINECHEM LTD. & ANR (RESPONDENT)
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Arbitration and Conciliation Act, 1996 - Seat of arbitration was London and governing law of the contract
was English law - Foreign award - Execution thereof in India - Whether Indian courts have jurisdiction
to entertain the challenge to the execution of foreign award - Held, No.

Brief facts:

The dispute in these appeals, arises out of the Contract of Affreightment dated 18.1.2008 (hereinafter referred
as ‘the Contract’). Eitzen Bulk A/S of Denmark (hereinafter referred to as ‘Eitzen’) entered into the contract
with Ashapura Minechem Limited of Mumbai (hereinafter referred to as ‘Ashapura’) as charterers for shipment
of bauxite from India to China. The Charter party contained an Arbitration Clause under which the seat of
arbitration was London and the governing law was English law.

Disputes having arisen between the parties, the matter was referred to Arbitration by a sole Arbitrator. The
Arbitration was held in London according to English Law. Ashapura Minechem was held liable and directed to
pay a sum of 36,306,104 US$ together with compound interest at the rate of 3.75 % per annum. In addition they
were directed to pay 74,135 US$ together with compound interest at the rate of 3.75% per annum and another
sum of 90,233.66 Pounds together with compound interest at the rate of 2.5% per annum vide Award of the
Sole Arbitrator dated 26.5.2009.

When Eitzen sought to enforce the award in India, Ashpura moved Gujarat High court and Bombay high court for
the stay of the execution of award on the ground that Part 1 of Indian Arbitration and Conciliation Act, 1996 is
not excluded. Gujarat High Court stayed the execution while Bombay High court refused to stay the proceedings
holding that Part 1 of Indian Arbitration and Conciliation Act, 1996 excludes Indian courts to interfere in the
execution.

We thus have, on the one hand, the decision of the Gujarat High Court holding that a Court in India has
jurisdiction under Section 34 to decide objections raised in respect of a Foreign Award because Part I of the
Arbitration Act is not excluded from operation in respect of a Foreign Award and on the other, a decision of the
Bombay High Court holding that Part I is excluded from operation in case of a Foreign Award and thereupon
directing enforcement of the Award.

The decisions of the Gujarat High Court are questioned by Eitzen by way of SLP (C) Nos.2210-2212/2011. The
decisions of the Bombay High Court are questioned by Ashapura by way of SLP (C) Nos.7562- 7563/2016.
Interim order dated 05.10.2011 passed by the High Court of Judicature at Bombay in Notice of Motion No. 3975
of 2009 in Arbitration Petition No. 561 of 2009 is under challenge in appeal arising out of SLP (C) No. 3959 of
2012. Decision: Bombay High Court’s decision upheld. Reason: Thus, the main question on which contentions
were advanced by the learned counsel for the parties is whether Part I of the Arbitration Act is excluded from its
operation in case of a Foreign Award where the Arbitration is not held in India and is governed by foreign law.

Clause 28, which is the Arbitration Clause in the Contract, clearly stipulates that any dispute under the Contract
“is to be settled and referred to Arbitration in London”. It further stipulates that English Law to apply. The
parties have thus clearly intended that the Arbitration will be conducted in accordance with English Law and
the seat of the Arbitration will be at London.

The question is whether the above stipulations show the intention of the parties to expressly or impliedly
exclude the provisions of Part I to the Arbitration, which was to be held outside India, i.e., in London. We think
that the clause evinces such an intention by providing that the English Law will apply to the Arbitration. The
clause expressly provides that Indian Law or any other law will not apply by positing that English Law will
apply. The intention is that English Law will apply to the resolution of any dispute arising under the law. This
means that English Law will apply to the conduct of the Arbitration. It must also follow that any objection to
the conduct of the Arbitration or the Award will also be governed by English Law. Clearly, this implies that
the challenge to the Award must be in accordance with English Law. There is thus an express exclusion of the
applicability of Part I to the instant Arbitration by Clause 28. In fact, Clause 28 deals with not only the seat of
Arbitration but also provides that there shall be two Arbitrators, one appointed by the charterers and one by
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the owners and they shall appoint an Umpire, in case there is no agreement. In this context, it may be noted that
the Indian Arbitration and Conciliation Act, 1996 makes no provision for Umpires and the intention is clearly
to refer to an Umpire contemplated by Section 21 of the English Arbitration Act, 1996. It is thus clear that the
intention is that the Arbitration should be conducted under the English law, i.e. the English Arbitration Act,
1996. It may also be noted that Sections 67, 68 and 69 of the English Arbitration Act provide for challenge to an
Award on grounds stated therein. The intention is thus clearly to exclude the applicability of Part I to the instant
Arbitration proceedings. This is a case where two factors exclude the operation of Part I of the Arbitration Act.
Firstly, the seat of Arbitration which is in London and secondly the clause that English Law will apply. In fact,
such a situation has been held to exclude the applicability of Part I in a case where a similar clause governed
the Arbitration. In this clause 28 in the present case must be intended to have a similar effect that is to exclude
the applicability of Part I of the Indian Arbitration and Conciliation Act since the parties have chosen London
as the seat of Arbitration and further provided that the Arbitration shall be governed by English Law. In this
case the losing side has relentlessly resorted to apparent remedies for stalling the execution of the Award and
in fact even attempted to prevent Arbitration. This case has become typical of cases where even the fruits
of Arbitration are interminably delayed. Even though it has been settled law for quite some time that Part I
is excluded where parties choose that the seat of Arbitration is outside India and the Arbitration should be
governed by the law of a foreign country.

We are thus of the view that by Clause 28, the parties chose to exclude the application of Part I to the Arbitration
proceedings between them by choosing London as the venue for Arbitration and by making English law
applicable to Arbitration, as observed earlier. It is too well settled by now that where the parties choose a
juridical seat of Arbitration outside India and provide that the law which governs Arbitration will be a law other
than Indian law, part I of the Act would not have any application and, therefore, the award debtor would not be
entitled to challenge the award by raising objections under Section 34 before a Court in India. A Court in India
could not have jurisdiction to entertain such objections under Section 34 in such a case.

08.11.2016 | ROTOMAC ELECTRICALS LTD. (APPELLANT) vs. UNION OFINDIA & | DELHI HIGH
ANR (RESPONDENTS) COURT

Foreign Trade (Development and Regulation) Act, 1992 - Advance licence - Export obligations - Failure
to discharge - Penalty proceedings - Failure to produce documents - Penalty imposed - Whether
tenable - Held, yes.

Brief facts:

The appellant/writ petitioner was granted an advance licence dated 22.12.1999 under Duty Exemption Scheme
under the Foreign Trade (Development and Regulation) Act, 1992 (for short ‘FTDR Act’). As per the conditions
of the licence, the appellant was required to complete the export obligation of Rs.1,07,58,600/- as Free On
Board (FOB) value within a period of 18 months from the date of the issue of advance licence. The appellant
failed to fulfil this obligation and the penal proceedings were initiated against it and penalty was imposed. The
appellant challenged the imposition of the penalty.

Decision: Appeal dismissed.

Reason:

I have examined the documents and gone through the facts of the case. The appellant was granted various
opportunities of personal hearing as detailed in above paras to produce requisite evidence of fulfilment of
export obligation but the appellant has failed to do so. From the documents (only photocopies) submitted by
the firm with their letter dated 03.09.2014 and also with their appeal, it is observed that Part-2 of DEEC Book
has been not logged by Customs. They have not been able to produce shipping bills showing authorization No/
File No. Further, it is observed that appellant has not produced Duplicate/Bank Certificate copy of BRC. They
were repeatedly advised to provide the documents required as per Policy/Procedure but they failed to do so.
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From the above, it is clear that the appellant did not have the requisite documents required to prove that they
have fulfilled export obligation in respect of advance licence N0.0131276 dated 22.12.1999.

As rightly held by the learned Single Judge, such finding of fact recorded by the statutory authorities regarding
the failure of the appellant to furnish the documents to establish the fulfilment of the export obligation warrants
no interference by this Court in exercise of the writ jurisdiction under Article 226 of the Constitution of India.
We have observed that the dispute was not with regard to the interpretation of clause 4.12 as to whether the
exports that had taken place even before the grant of advance licence can be considered or not, but the issue
was whether the appellant could produce authenticated documents to prove the fulfilment of export obligation
as required under the terms and conditions of the advance licence. A categorical finding was recorded by the
respondent Nos.1 & 2 that the appellant/writ petitioner failed to produce. Therefore, the respondents cannot
be said to have committed any error in imposing the penalty in exercise of the powers conferred by Section
11(2) of FTDR Act, 1992.

We do not find any substance even in the contention that the show cause notices being silent about the proposed
levy of penalty, it is not open to the respondents to invoke Section 11(2) of FTDR Act, 1992. On a perusal of the
show cause notices, we found that the petitioner was put on notice that it failed to submit the documents to
prove the fulfilment of export obligation. It is also relevant to note that the show cause notice dated 01.12.2009
was in fact issued under Section 14 of the FTDR Act proposing to take action under Section 11(2) for non-
fulfilment of export obligation against the advance licence dated 22.12.1999. Hence, the allegation that the
show cause notices were silent about the action proposed has no factual basis. Therefore, the decisions cited
on behalf of the appellant, i.e., Commissioner of Customs, Mumbai v. Toyo Engineering India Ltd. (2006) 7 SCC
592; Commissioner of Central Excise, Nagpur v. Ballarpur Industries Ltd. (2007) 8 SCC 89 and Commissioner
of Central Excise v. Gas Authority of India Limited(2007) 15 SCC 91 are not relevant for adjudicating the case
on hand.

The contention that the Directors of the appellant company should not have been made liable also deserves no
consideration since none of the Directors approached this Court. For the aforesaid reasons, the appeal is devoid
of merit and the same is accordingly dismissed.

14.12.2016 | GREAVES COTTON LTD. (APPELLANT) vs. UNITED | SUPREME COURT OF INDIA
MACHINERY & APPLIANCES (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Section 8 - Civil suit filed by plaintiff against defendant
- Defendant initially sought time to file written statement thereafter defendant filed an application
seeking reference to arbitration - Trial court rejected the application - Whether correct - Held, No.

Brief facts :

Appellant Greaves Cotton are manufacturers of, inter alia, diesel engines and Respondent United Machinery
and Appliances are manufacturers of diesel generator sets. An agreement containing arbitration clause was
executed between them for supply of diesel engines by the appellant to the respondent for using the same in
the diesel gensets. The plaintiff-respondent filed civil suit seeking money decree towards the loss and damages
suffered by it on account of alleged breach of contract on the part of defendant- appellant. After receiving notice
from the court, the appellant moved an application seeking extension of time for eight weeks to file written
statement and also invoked the arbitration clause contained in the agreement. Thereafter, the appellant moved
application under Section 5 read with Section 8 of the Arbitration and Conciliation Act, 1996 (for short “the
1996 Act”), in the suit seeking reference of the disputes between the parties forming the subject-matter of the
suit, for arbitration, which was rejected by the Court on the ground that the appellant has, by moving application
for extension of time to file written statement, waived its right to seek arbitration. Hence, this appeal through
special leave.

Decision: Appeal allowed.
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Reason:

The issue before us for consideration is whether filing of an application for extension of time to file written
statement before a judicial authority constitutes - ‘submitting first statement on the substance of the dispute’
or not. In view of the law laid down by this Court, in Manna Lal Kedia& Ors. v. State of Bihar & Ors. AIR 2000 Pat
91; Rashtriya Ispat Nigam Ltd & Anr v. Verma Transport Co (2006) 7 SCC 275 and in Booz Allen and Hamilton
Inc. v. SBI Homes Finance Ltd & Ors. (2011) 5 SCC 532, we find it difficult to agree with the High Court that in
the present case merely moving an application seeking further time of eight weeks to file the written statement
would amount to making first statement on the substance of the dispute. In our opinion, filing of an application
without reply to the allegations of the plaint does not constitute first statement on the substance of the dispute.
It does not appear from the language of sub- section (1) of Section 8 of the 1996 Act that the Legislature intended
to include such a step like moving simple application of seeking extension of time to file written statement as
first statement on the substance of the dispute. Therefore, in the facts and circumstances of the present case,
as already narrated above, we are unable to hold that the appellant, by moving an application for extension of
time of eight weeks to file written statement, has waived right to object to the jurisdiction of judicial authority.

From the order impugned, it also reflects that before disposing of application under Section 8 of the 1996 Act
the High Court has not looked into questions as to whether there is an agreement between the parties; whether
disputes which are subject-matter of the suit fall within the scope of arbitration; and whether the reliefs sought
in the suit are those that can be adjudicated and granted in arbitration. In view of the above, we think it just and
proper to request the High Court to decide the application afresh in the light of law laid down by this Court in
para 19 of the judgment in Booz Allen and Hamilton (supra) except the point, which has already been answered
in the present case by us. Accordingly the appeal is allowed.

12.01.2017 | THOUGHTWORKS INC (PETITIONER) vs. SUPER SOFTWAREPVT | DELHI HIGH COURT
LTD & ANR (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Section 34 - Appellant’s registered trademark - Infringement
thereof by the respondent in its domain name arbitrator failed to consider certain valid issues in the
award - Award passed against the appellant - Whether appeal to be allowed - Held, Yes.

Brief facts:

The Petitioner is engaged in the business of IT consulting, software development services and sale of proprietary
software under its coined trademark/tradename “ThoughtWorks” since 1993. The Petitioner has registered its
trademark ThoughtWorks in India in 2001 under class 9.

In 2015, the Petitioner became aware that the domain name “Thoughtworks.in” was registered by Respondent
No. 1 when one of the analysts of the Petitioner accessed the website of Respondent No. 1 mistaking it to be
the Petitioner’s website. Immediately the Petitioner filed a complaint against Respondent No. 1 before NIXI
under the “In Domain Dispute Resolution Policy (“INDRP”)” and the Procedure Rules of NIXI. The Respondent
contested the above complaint. The arbitrator passed an award against the petitioner, against which the present
appeal has been filed.

Decision: Petition allowed.

Reason:

Indeed, the learned Arbitrator does not appear to have drawn the attention of the Petitioner to the three
different addresses appearing in the petition. However, the logical sequitur would be to seek the Petitioner’s
clarification. For some reason, the learned Arbitrator failed to do so. Not permitting a party to clarify the factual
aspect might itselflead to a grave error that is fatal to the Award in terms of what could be seen as a procedural
lapse. The learned Arbitrator also appears to have made a mistake about the trademark registration not having
been produced. As pointed out by the Petitioner, it was annexed to the complaint itself as Annexure F.
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The Petitioner was able to show that no sooner than he came to know of the above domain name, it took prompt
action by filing a complaint with NIXI. More importantly, the learned Arbitrator appears to have come to an
erroneous conclusion that the trademark “ThoughtWorks” did notbelong to the Petitioner. Again, no opportunity
was afforded to the Petitioner. The impugned domain name contains only the Petitioner’s trademark and yet
no finding was returned on whether there was any similarity. The decision in Stephen Koenig v. Arbitrator,
National Internet Exchange of India & Anr 186 (2012) DLT 43, which was subsequently upheld by the Division
Bench of this Court because of the fact that a mere delay in lodging the complaint would not disentitle the
aggrieved party from proceeding against the ‘squatter’.

The Court is satisfied that in the present case, the learned Arbitrator failed to apply his mind to the facts on
record. Indeed, a copy of the trademark registration certificate of the Petitioner was enclosed with the complaint
and yet the learned Arbitrator failed to have noticed this fact. In any event, the complaint itself contained details
of its various registrations. If there was any doubt, the learned Arbitrator ought to have sought a clarification
from the Petitioner on this aspect as well. Importantly, no finding was returned on whether the use of the
domain name by Respondent No. 1 would lead to confusion and deception. With the domain name taking up
the entire name of the Petitioner, there could be no doubt that the use of such domain name by the Respondent
would be deceptively confusing and erroneously indicate a connection of Respondent No. 1 with the Petitioner
when there is none.

For all of the aforementioned reasons, the Court is satisfied that the impugned Award is opposed to the
fundamental policy of India as it has numerous glaring errors which appear on the face of the Award.
Consequently, the Court sets aside the impugned Award and allows the petition but, in the circumstances, with
no order as to costs.

14.02.2017 | FALCON PROGRESS LTD (DECREE HOLDER) vs. SARA |DELHI HIGH
INTERNATIONAL LTD. (JUDGMENT DEBTOR) COURT

Arbitration and Conciliation Act, 1996 - Execution of foreign award challenge as to validity of the
contract - Whether tenable - Held, No.

Brief facts:

The above captioned petition has been filed by Falcon Progress Limited (hereafter ‘FPL’), a company registered
under the laws of Hong Kong, for enforcement of the foreign award dated 22.11.2012 as corrected by the award
dated 21.12.2012 (hereafter ‘the impugned award’). The impugned award was rendered by the sole arbitrator
pursuant to arbitration proceedings conducted under the rules of Singapore International Arbitration Centre
(SIAC) in respect of disputes between FPL and Sara International Ltd. (hereafter ‘Sara’), the Judgment Debtor.

Sara has filed the present application under Section 48 of the Arbitration and Conciliation Act, 1996 (hereafter
‘the Act’) inter alia praying that enforcement of the impugned award be declined.

Decision: Objections dismissed.

Reason:

The principal question to be considered is whether there was a concluded contract between the parties. The
undisputed facts are that on 24.04.2009 at 03:33 p.m., Ms. Daisy Liu of FPL sent an e- mail to Mr. Gill of Sara
attaching therewith a final version of the agreement for signing. The e-mail clearly stated: “Attached please fi nd
the final version of the contract for signing. Please kindly send us the signed contract for counter-signing today
with thanks”. In response to the said mail, Mr. Gill of Sara sent an e-mail on 24.04.2009 at 6:23 p.m. attaching
a signed copy of the agreement. Mr. Gill clearly stated: “Please find enclosed herewith signed contract. Kindly
let us have the counter signed & stamped copy”. Admittedly, the signed agreement was attached with the said
mail. Thereafter, Ms. Daisy Liu sent another mail at 6:47 p.m. attaching a counter signed scanned copy of the
agreement which was earlier signed and sent by Sara. The said mail, inter alia, reads as under:-
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“Attached please fi nd the co-signed contract. We'll send you the LC format early next week. Please kindly nominate
vessel asap so that we can determine the LC quantity and amount.”

It is not disputed that the agreement attached with the mail of FPL was the same agreement which was
subsequently signed on behalf of Sara and, thereafter, counter-signed on behalf of FPL. In the circumstances, the
contention that the parties had only agreed to agree and there was no concluded contract between the parties
is unsustainable. The Arbitral Tribunal had also considered the aforesaid contention and rejected the same.

A plain reading of the agreement indicates that all essential terms had been agreed to between the parties. The
contention that since FPL had requested Sara to indicate the name of the vessel and the quantity for opening
of the LC, the signed agreement attached with the mail could not be considered as a concluded contract, is
unsustainable. FPL's request for nomination of the vessel and for informing the quantity of goods being shipped
is not inconsistent with the terms of the agreement. Although, it is correct that FPL had agreed to open LC in
favour of Sara within a period of seven days from signing of the contract to cover the entire value of shipment; the
same is consistent with FPL's request to Sara to intimate the quantities to be shipped as well as the nominated
vessel. In the present case, it is not disputed that the agreement attached with the emails referred hereinabove
contained an arbitration clause and, therefore, the contention that there is no arbitration agreement between
the parties is also devoid of any merits.

The nextissue to be considered is whether the impugned award falls foul of the fundamental policy of Indian law
inasmuch as the Arbitral Tribunal had awarded damages in favour of FPL. The finding of the Arbitral Tribunal
that Sara had breached the agreement cannot be assailed in these proceedings. The said finding is final and
binding. The only issue advanced was that award of damages without sufficient proof of loss would fall foul of
the fundamental policy of Indian law.

Both the parties were ad idem that in case of breach of agreement, the damages to be awarded were to be
measured in terms of Section 51(3) of the Sale of Goods Act, 1979 (UK). The controversies raised by Sara
included the determination of the market value and the relevant date in reference to which the market value was
to be determined. However, it is not disputed that the parties had agreed on a list of market prices on various
dates which were drawn from Umetal Figures. On the basis of the said list, the Arbitral Tribunal determined the
market value of the ore by making due adjustments including on account of moisture content. It is relevant to
note that computation of the difference between the market value and the contracted value is not in dispute. No
contentions have been advanced in this court assailing the aforesaid calculation. The only contention advanced
is that since FPL had not procured the goods in question from another source at a higher value, no damages
could be awarded to FPL. It was earnestly contended that FPL was a trader and, therefore, would have suffered
actual loss only if it had further transacted the goods or had procured the goods at a higher price. The aforesaid
contention is also unmerited. A trader is not required to show that it has procured the goods at a higher price in
order to claim damages. It is sufficient for a trader to show that the market value of the goods promised to it had
increased. It is well settled that the difference in the contracted value and the market value of the goods which
the seller has failed to deliver represents the amount that the buyer must obtain to put itself in the position,
it would have been if the agreement was duly performed by the seller. Thus, FPL is entitled to the difference
between the market price and the contracted value of the goods as representing the damages actually suffered
by FPL. The fact that the goods at the contracted value were not delivered to the trader would itself indicate that
it had suffered a loss of drop in value. In view of the above, the application is dismissed.

25.05.2017 | COSMO FERRITES LTD. (PETITIONER) vs. PRAGYA ELECTRONICS | DELHI HIGH
PVT. LTD. & ORS. (RESPONDENTS) COURT

Arbitration and Conciliation Act, 1996 - Section 31(7) (a) - Interest on award arbitrator refused to
allow interest on awarded sum - Whether correct - Held, No.
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Brief facts:

CFL entered into a non-exclusive distributorship agreement dated 01.04.2005 (hereafter ‘the Agreement")
with PEPL, respondent herein for the supply of soft ferrites. Subsequently, the parties entered into annual
agreements for the years 2007, 2008 and 2009. In terms of the Agreement, PEPL placed purchase orders on
CFL for supply of goods, which in turn were sold by PEPL to its customers.

Dispute arose as to the payments and the issue was referred to arbitration. Although, the arbitral tribunal found
that CFL was entitled to recover the aforesaid amount, it rejected CFL's claim for interest at the rate of 12.25%
p.a. on the said awarded sum.

Decision: Appeal allowed.

Reason:

The principal issue to be addressed is whether the decision of the arbitral tribunal to reject CFL's claim for
interest is sustainable. It is trite law that the arbitral tribunal cannot ignore the terms of the agreement between
the parties. Section 28(3) of the Act mandates that the arbitral tribunal must decide in accordance with the
contract between the parties. (See: Indian Hume Pipe Company Limited v. State of Rajasthan: (2009) 10 SCC
187). In the present case, there is no dispute that the Agreement expressly provided for interest on delayed
payments. The arbitral tribunal has not found the aforesaid clause to be invalid or inapplicable. The arbitral
tribunal has also not indicated any reason as to why the aforesaid clause ought to be ignored. The arbitral
tribunal is bound to make award in terms of the Agreement between the parties and there is no indication as to
why the arbitral tribunal has rejected CFL's claim for interest. In the case of State of Haryana & Ors. v. S. L. Arora
& Co (2010) 3 SCC 690, the Supreme Court had expressly held as under:-

“24.2 The authority of the Arbitral Tribunals to award interest under Section 31(7) (a) is subject to the contract
between the parties and the contract will prevail over the provisions of Section 31(7) (a) of the Act. Where the
contract between the parties contains a provision relating to, or requlating or prohibiting interest, the entitlement
of a party to the contract to interest for the period between the date on which the cause of action arose and the
date on which the award is made, will be governed by the provisions of the contract, and the Arbitral Tribunal will
have to grant or refuse interest, strictly in accordance with the contract. The Arbitral Tribunals cannot ignore the
contract between the parties, while dealing with or awarding pre- award interest. Where the contract does not
prohibit award of interest, and where the arbitral award is for payment of money, the arbitral tribunal can award
interest in accordance with Section 31(7)(a) of the Act, subject to any term regarding interest in the contract.”

The aforesaid decision was overruled by the Supreme Court in its later decision in Hyder Consulting (UK) Ltd.
v. Governor, State of Orissa: (2015) 2 SCC 189, albeit, only to the extent that interest under Section 31(7) (b) of
the Act would also be payable on any interest included in the sum awarded under Section 31(7) (a) of the Act.
However, the view that contractual stipulations as to interest cannot be ignored by the arbitral tribunal is good
law and the decision of the Supreme Court in S. L. Arora (supra) continues to be a binding precedent.

Having stated the above, it is also necessary to observe that the arbitral tribunal would still have the discretion
to award interest in cases where the contract is silent. However, such discretion would have to be exercised
objectively keeping in view, the facts of the case. In cases where the contract expressly provides that interest
would be payable on sums withheld, the arbitral tribunal would be bound to award the same unless there are
good reasons to not to do so.

In the present case, the impugned award does not indicate any reason as to why CFL's claim for interest has
been rejected. This Court is hard pressed to find any discernible reason from the facts and circumstances, as
discussed in the impugned award, as to why interest on the amount awarded has been denied to CFL. The
arbitral tribunal has also ignored the provisions of the Agreement, which expressly entitles CFL to claim interest
not exceeding the rate of 14% p.a. for any delay in payment. In view of the above, the petition is liable to be
allowed and the impugned award is liable to be set aside to the extent of rejection of CFL's claim for interest at
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the rate of 12.25% p.a. from the date of invoices till the date of the impugned award. In view of the above, the
impugned award is set aside to the extent as indicated above. The petition is, accordingly, disposed of.

07.06.2017 | DELHI METRO RAIL CORPORATION LTD. (APPELLANT) vs. DELHI | DELHI HIGH COURT
AIRPORT METRO EXPRESS PVT. LTD. (RESPONDENT)

Arbitration and conciliation Act, 1966 - Award in favour of respondent - Single judge directs deposit of
Rs.65 crores with the bank of Respondent to cover interest charges - Whether tenable - Held, Yes.

Brief facts:

Disputes arose between the parties in respect of the contract relating to the airport metro line. The Arbitral
Tribunal has rendered an Award in favour of the respondent in the sum of Rs.4670 crores including interest till
the date of the Award. The appellant DMRC, moved the High court against the award.

In the order dated 30.05.2017 (hereinafter referred to as “the impugned order”) the learned Single Judge has
directed the respondent/appellant herein to pay a sum of Rs.60 crores directly to Axis Bank who is stated to
be the lead lending bank to the petitioner (before learned Single Judge and respondent herein) to protect the
rights of the appellant herein, the respondent has been directed to furnish an unconditional bank guarantee to
the extent of Rs. 65 crores which would cover the factor of interest at the rate of 12% per annum should the
appellant herein succeed. The appellant challenged this order before the Division Bench.

Decision: Appeal dismissed.

Reason:

We have heard the learned counsel for the parties. We find no force in the submission of learned counsel for the
appellant that the present petition under Section 9 of the Act is premature. The submission of the petitioners
is premised in the language of Section 36 which stipulates that only after the expiry of time for making an
application to set aside the arbitral award under Section 34 has expired, the award is deemed to be a decree of
the Court. According to the learned counsel for the appellant, there is no decree as on date. This submission is
not acceptable in view of the express language of Section 9 itself. From the aforegoing, it is clear that the power
vested in the Court may be exercised when the proceedings before the Arbitrator are either “contemplated”,
“pending” or even “completed”. The present case is one under the third category and the Court has the power to
order interim measures after the passing of the award, but before its enforcement in accordance with Section
36 of the Act. Hence, the Court was clearly vested with the power to grant interim measures prior to the award
becoming a deemed decree under Section 36 of the Act. We may notice that the order dated 30.05.2017 is only
an interim order and all the issues sought to be raised by the parties have been kept open to be considered by
the learned Single Judge on the next date of hearing as is evident upon reading of the order dated 30.05.2017.
We find no grounds to interfere in the impugned order passed by the learned Single Judge, firstly, for the reason
that order dated 30.05.2017 is an interim order by which the appellant herein has been directed to deposit
Rs.60 crores out of an award in favour of the respondent in the sum of Rs.4670 crores; secondly, for the amount
to be deposited, the respondent has been directed to provide the bank guarantee of Rs.65 crores which would
cover the interest on Rs.60 crores to be deposited by the appellant herein; and thirdly, this amount is to be paid
directly to the Axis Bank keeping in view the large sums of interest to be paid by the respondent (Rs.65 lakh
per day/Rs.20 crores per month) and also for the reason that all the grounds sought to be urged have been
kept open to be decided by the learned Single Judge. Accordingly, the present appeal as well as the application
is dismissed.

02.06.2017 | ESSAR PROJECTS (INDIA) LTD. (PETITIONER) vs. INDIAN OIL | DELHI HIGH COURT
CORPORATION LTD. & ANR. (RESPONDENTS)

Arbitration and Conciliation Act, 1996 - Dispute between the parties - Respondent was about to encash
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the bank guarantees given by petitioner - Whether respondent could be restrained from encashing the
guarantees - Held, No.

Brief facts:

By the present petition under Section 9 of the Arbitration and Conciliation Act, 1996, the petitioner inter
alia prays for restraining the respondents from encashing bank guarantees no.160004IBGA00036 and
16000IBGA00037 dated 28.03.2016.

Decision: Petition dismissed.

Reason:

The only ground urged before this Court is that special equities exist in favour of the petitioner entitling it to
an injunction against the respondents on the grounds that extensions of time were granted by the respondent
no.1, the amount due from the petitioner has not been computed and that on the contrary, I0C owes about 900
crores to the petitioner therein.

The scope of interference by courts in the invocation of the bank guarantees is no longer res integra. It has
been repeatedly held that, especially in cases of unconditional bank guarantees, the court should not interfere
unless the petitioner is able to establish fraud of egregious nature or is able to plead special equities. I need not
burden my opinion with numerous judicial pronouncements, suffice it to reproduce the relevant paragraphs of
a judgment of this very Court in CWHEC-HCIL (JV) v. Calcutta Haldia Port Road Co. Ltd. & Ors., ILR (2008) 1 Del
353.

The first question which arises for consideration is whether the two bank guarantees which are identical in
nature are unconditional or not. Reading of the terms of the bank guarantee, more particularly the clauses
extracted in paragraph 20 aforegoing, leave no room for doubt that the petitioner had provided unconditional
bank guarantees to the respondent no.1.

As regards, the submission that the respondent no.1 has acted as an arbiter in its own cause and decided the
quantum of damages unilaterally, the question, in my view, stands fully answered in the case of Hindustan
Steelworks Construction Ltd. v. Tarapore & Co. and Another, (1996) 5 SCC 34. In the case, the appellant had
granted a contract for construction of civil works in a steel plant to the contractor, which despite extensions
was unable to complete the project within the stipulated time and the appellant rescinded the contract. As
per the terms of the contract, the appellant assessed the loss/damages and invoked the bank guarantees. The
contractor rushed before the Trial Court praying for an injunction restraining the appellant from invoking the
bank guarantees to no avail and then approached the Andhra Pradesh High Court alleging that since the bank
guarantees were given for securing due performance, the same would be encashable only after the arbitrators
decide the factum of breach as well as the damage suffered. The High Court reversed the decision of the Trial
Court finding that the liability to pay damages would arise only after it is established that there is a breach of
contract and same could be ascertained by the arbitrator. This did not find favour with the Apex Court, which
allowed the appeals by observing as under:

“We are, therefore, of the opinion that the correct position of law is that commitment of banks must be honoured
free from interference by the courts and it is only in exceptional cases, that is to say, in case of fraud or in a case
where irretrievable injustice would be done if bank guarantee is allowed to be encashed, the court should interfere.
In this case fraud has not been pleaded and the relief for injunction was sought by the contractor/ Respondent 1
on the ground that special equities or the special circumstances of the case required it. The special circumstances
and/or special equities which have been pleaded in this case are that there is a serious dispute on the question
as to who has committed breach of the contract, that the contractor has a counter- claim against the appellant,
that the disputes between the parties have been referred to the arbitrators and that no amount can be said to be
due and payable by the contractor to the appellant till the arbitrators declare their award. In our opinion, these
factors are not sufficient to make this case an exceptional case justifying interference by restraining the appellant
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from enforcing the bank guarantees. The High Court was, therefore, not right in restraining the appellant from
enforcing the bank guarantees.”

Even the other grounds urged by the learned senior counsel for the petitioner fail to establish a case of special
equities. The attribution of the guilt for the delay and the consequent or other claims of the petitioner can be
adjudicated before the arbitral tribunal. Further, the respondent no.1 being an instrumentality of the state,
there is no danger of the petitioner being unable to recover any amounts it claims should the same be awarded
to it in the arbitral proceedings. I may also note that similar grounds pertaining to outstanding bills, amounts
and attribution of blame for delay in execution of project were raised before this Court in CWHEC-HCIL (JV) and
were rejected (paragraphs 2-4, 19, 41 and 44).

In the present case, the petitioner has not been able to establish any special equities in claim or counter claim
on behalf of the petitioner against a ground to stay the bank guarantee which is an independent document.
Therefore, I find no grounds to stay the invocation of the two bank guarantees.

15.11.2016 | ANANTHESH BHAKTA (APPELLANTS) vs. NAYANA S.| SUPREME COURT OF INDIA
BHAKTA & ORS. RESPONDENTS)

Arbitration and Conciliation Act, 1966 - Disputes between partners unregistered partnership -
Partnership deed as well as retirement deed provided for arbitration - Whether arbitration proceedings
could be refused on the ground that partnership is unregistered - Held, No.

Brief facts:

Facts are complicated and elaborate. Suffice to state that disputes arose between the partners of an unregistered
partnership firm and a suit was filed to resolve the dispute, in which the defendants have filed an application
seeking to refer the dispute to arbitration as the partnership deed as well as the retirement deed contained
arbitration clause.

Decision: Appeal dismissed.

Reason:

After considering the submissions of learned counsel for the parties and perusing the records, the court framed
the following three issues and answered them accordingly.

(1) Whether non-filing of either original or certified copy of retirement deed and partnership deed along with
application [.LA.No. IV dated 09.05.2014 entailed dismissal of the application as per section 8(2) of 1996
Act.

In the present case as noted above, the original Retirement Deed and Partnership Deed were filed by the
defendants on 12th May and it is only after filing of original deeds that Court proceeded to decide the
application .A.No. IV. In the present case it is relevant to note the Retirement Deed and Partnership Deed
have also been relied by the plaintiffs. Hence, the argument of plaintiffs that defendants’ application I.A.No.
IV was not accompanied by original deeds, hence, liable to be rejected, cannot be accepted. We are thus of
the view that the appellants submission that the application of defendants under Section 8 was liable to be
rejected, cannot be accepted.

(2) Whether the fact that all the parties to the suit being not parties to the retirement deed/partnership deed,
the Court was not entitled to make the reference relying on arbitration agreement. The plaintiffs admittedly
are parties to the arbitration agreement as noted above. It does not lie in their mouth to contend that since
one of the defendants whom they have impleaded was not party to the arbitration agreement, no reference
can be made to the arbitrator. In the facts of the present case, it cannot be said that merely because one
of the defendants i.e. defendant no. 6 was not party to the arbitration agreement, the dispute between
the parties which essentially relates to the benefits arising out of Retirement Deed and Partnership deed
cannot be referred.
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Learned District Judge has noted that defendant no.6 has not inherited any share either in Partnership
deed or in the schedule property and hence there is no question of bifurcation of either cause of action
or parties. We fully endorse the above view taken by Learned District Judge.

(3) Whether dispute pertaining to unregistered partnership deed cannot be referred to an arbitration
despite there being arbitration agreement in the deed of retirement/partnership deed. The submission
by the petitioner is that partnership being an unregistered partnership, no reference can be made to the
arbitration. In the present case there is no dispute between the parties that both Retirement deed and
Partnership deed contain an arbitration clause. In Retirement deed which had been signed by retiring
partners, continuing partners and concurring partners, following was stated in clause 8:

“..In case of any dispute or difference arising between the parties, regarding the interpretation of the contents of
this Deed of Retirement or any other matter or transactions touching the said retirement, it shall be referred to an
arbitration under the provisions of the Arbitration & Conciliation Act, 1996.”

When the partners and those who claim through partners agreed to get the dispute settled by arbitration, it is
not open for the appellants to contend that partnership being unregistered partnership, the dispute cannot be
referred.

The petitioners have not been able to show any statutory provision either in 1996 Act or in any other statute from
which it can be said that dispute concerning unregistered partnership deed cannot be referred to arbitration.
We thus do not find any substance in the third submission of the appellant.

In the result, we do not find any merit in this appeal which is accordingly dismissed.

14.07.2017 | NEWGEN SPECIALTY PLASTIC LTD. (APPELLANT) vs. INTEC | DELHI HIGH COURT
CAPITAL LTD. (APPELLANT)

Arbitration and conciliation Act, 1996 - Section 37 - Ex parte award - Liability to repay the loan proved
by evidence - Whether the award could be interfered - Held, No.

Brief facts:

The appellant/objector had obtained a loan of Rs.3 crores from the respondent for purchase of equipment for
its business. Appellant also tendered a collateral security for a sum of Rs.90,00,000/-. Since the appellant failed
to pay the monthly instalments on time, hence there arose dues of Rs.2,80,25,074/-, and to recover which claim
the respondent/lender invoked arbitration proceedings.

Appellant/applicant appeared in the arbitration proceedings on some dates but thereafter failed to appear and
hence was proceeded ex-parte and the impugned award was passed decreeing the recovery of the amount along
with interest but subject to adjustment to be granted to the appellant with respect to the collateral amount of
Rs.90,00,000/-

Appellant challenged the impugned award by filing objections before the court below under Section 34 of the
Act, and which have been dismissed by the impugned judgment, hence the present appeal.

Decision : Appeal dismissed.

Reason :

Once, it is established by the respondent by leading evidence that appellant had taken a loan, that there was
default in re- payment of the loan amount as there was default of the payment of monthly instalments, i.e. the
respondent proved its claim in the arbitration proceedings, the impugned award dated 11.2.2016 could not
have been interfered with by the court below under Section 34 of the Act. The court below could not have
interfered with such an award not only because a court hearing objections does not sit as an appellate court
to re-apprise the evidence as also findings of facts and conclusions, but also because even if the court below
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hearing objections was a civil court, yet the impugned award even as a decree could not have been set aside as
the Respondent’s entitlement was proved for recovery of the amount taken as loan (but not repaid) with the
agreed rate of interest.

Learned counsel for the appellant firstly argued that it was the duty of the respondent/lender first to adjust
the amount due by sale of hypothecated equipment, however when I put a query to counsel for the appellant
that whether the appellant had returned the machinery to the respondent, it is conceded that the machinery/
equipment purchased by the appellant, by utilization of the loan granted, have not being returned to the
respondent.

Learned counsel for the appellant then argued that the respondent is liable to adjust the security amount, and
to which there is no dispute, because, arbitrator as per the impugned award while granting relief as per para 8
directed recovery of the amount due only after adjustment of the amount of Rs.90,00,000/-.

Though, learned counsel for the appellant argued that the amount of Rs.90,00,000/- had to bear interest,
however, this plea could only have been taken before this Court if the appellant had taken such a plea in the
arbitration proceedings, and substantiated the same, but once the appellant chooses to remain ex-parte in the
arbitration proceedings, a plea on merits which is not raised before the arbitration proceedings cannot be
raised before the court hearing objections under Section 34 of the Act and much less this appellate court having
appeal against the dismissal of objections.

Accordingly, this Court cannot adjudicate the issues on merits which were not addressed in the arbitration
proceedings. In view of the above discussion, there is no merit in the appeal and the same is hereby dismissed.

19.06.2017 | KANCHAN UDYOG LTD. (APPELLANT) vs. UNITEDSPIRITS | SUPREME COURT OF
LTD . (RESPONDENT) INDIA

Indian contract Act,1872 - Section 73 - Damages towards loss of anticipated profits - Bottling contract -
Termination thereof by brand owner - Bottler filed suit claiming damages for loss of anticipated profits
- Trial court decreed the suit while High Court reversed it - Whether the plaintiff is entitled damages
for loss of anticipated profits - Held, No.

Brief facts :

The appellant entered into an agreement with the respondent for establishment of a non-alcoholic beverages
bottling plant. The concentrate (Essence), for preparation of the non-alcoholic beverage, was to be supplied
by the respondent. The beverage was to be sold in specified districts of West Bengal, as provided for in the
marketing agreement.

The bottler’s agreement was terminated by the respondent. Commercial production at the plant ceased and
the suit was instituted by the appellant in 1990. The learned Single Judge decreed the Suit, awarding damages
towards loss of anticipated profits, and towards costs for installation of the plant, after deducting Rs.9.05 lakhs
payable by the appellant to the respondent as consultancy charges. The respondent was held liable to pay to the
appellant a sum of Rs.4,24,33,000/- with interest @ 10% from the date of suit till payment. The Division Bench
in appeal reversed the decree, and dismissed the Suit. Hence the present appeal to the Supreme Court.

Decision : Appeal dismissed.

Reason :

In the facts of the present case, it cannot be held that the breach alone was the cause for loss of anticipated
profits, much less was it the primary or dominant reason. The appellate court has adequately discussed the
appellant’s letter dated 04.07.1987 thanking the respondent for its advertising support. During the year 1986-
87, the respondent spent Rs. 2,05,13,376.14 for advertising purposes evident from its balance sheet. Similarly,
in 1987-88, it spent Rs. 1,65,87,158.73 towards advertisement and sale promotions. On the contrary, for the
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year ending 31.03.1987, the appellant spent Rs.6,68,856.00 towards advertisement and in the year 1987-88
it spent only Rs.39,288.00. The fact that it was unable to pay for the concentrates seeking deferred payment,
acknowledgement on 09.05.1988 that it would continue to suffer loss for the next six years upto 1992-93
seeking long term credit for five years for supply of concentrates and its acknowledgement in letter dated
27.04.1987 that due to “many factors already discussed with you we have not been able to run the factory and
the sales of our product have not picked up in the market”, and not to press for payment of consultancy fees,
failure to deploy adequate manpower as per its own projections demonstrates the poor financial condition
of the appellant as the prime reason for its inability to run the plant and earn profits. As against a value of
Rs.4,26,685.19 of raw materials in 1989, the appellant had an over draft of Rs.13,89,000.00. It had a credit entry
0f Rs.5,135.00 only in July, 1988 in its account with the State Bank of India. The current account with the Union
Bank of India reflected a balance of Rs.1,28,619.25 on 28.03.1989. The Bank balance on 31.03.1989 reflected
from its balance sheet was only Rs.43,345.38, and its loss as reflected in the balance sheet on 31.03.1987 was
Rs.18,47,018.11. In the facts of the present case, it cannot be held that the breach by the respondent was the
cause, much less the dominant cause for loss of anticipated profits by the appellant.

The appellate court with reference to evidence has adequately discussed that the appellant failed to take steps
to mitigate it losses under the Explanation to Section 73 of the Act. We find no reason to come to any different
conclusion from the materials on record. If concentrates were available from M/s. VEC, the appellant had to
offer an explanation why it stopped lifting the same after having done so for nearly a year, and could have
continued with the business otherwise and earned profits. It could also have taken steps to sell the unit after its
closure in May, 1989 rather than to do so belatedly in 1996. No reasonable steps had been displayed as taken by
the appellant for utilisation of its bottling plant by negotiations with others in the business. Nothing had been
demonstrated of the injury that would have been caused to it thereby.

That leaves the question with regard to reliance loss and the expectation loss. Whether the two could be
maintainable simultaneously or were mutually exclusive? In Pullock & Mulla, 14« Edition, Volume II, page 1174,
the primary object for protection of expectation interest, has been described as to put the innocent party in the
position which he would have occupied had the contract been performed. The general aim of the law being to
protect the innocent party’s defeated financial expectation and compensate him for his loss of bargain, subject
to the rules of causation and remoteness. The purpose of protection of reliance interest is to put the plaintiff in
the position in which he would have been if the contract had never been made. The loss may include expenses
incurred in preparation by the innocent party’s own performance, expenses incurred after the breach or even
pre-contract expenditure but subject to remoteness.

In view of the conclusion, that the appellant was not entitled to any expectation loss towards anticipated
profits, for reasons discussed, any grant of reliance loss would tantamount to giving a benefit to it for what was
essentially its own lapses. There are no allegations of any deficiency in the plant. Contrary to its claim of Rs.2.52
crores towards cost of the plant, the learned Single Judge awarded Rs.1.60 crores without any discussion for the
basis of the same. Though the appellant had preferred a cross appeal, it did not press the same.

The aforesaid discussion leads to the inevitable conclusion that the appellant had failed to establish its claim
that the breach by the respondent was the cause for loss of anticipated profits, that the profitability projection
in its loan application was a reasonable basis for award of damages towards loss of anticipated profits. The
appellant had failed to abide by its own obligations under Exhibit ‘C’ and lacked adequate infrastructure,
finances and manpower to run its business. It also failed to take reasonable steps to mitigate its losses. The
appeal lacks merit and is dismissed.

10.10.2017 | M/S DURO FELGUERA S.A (PETITIONER) vs.GANGAVARAM | SUPREME COURT OF INDIA
PORT LIMITED (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Five different contracts and one MoU - Each contract contained
arbitration clause - Whether single arbitration tribunal could be appointed to resolve all the disputes
arose in these six contracts - Held, No.
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Brief Facts:

The Respondent GPL intended to expand its facilities in the Port with respect to Bulk Material Handling Systems.
This included Engineering, Design, Procurement of Materials, Manufacturing, Supply, Erection, Testing and
Commissioning of Bulk Material Handling Systems, as well as all other associated works and integration of the
same with the existing coal handling systems etc. After post-bid negotiations, the petitioner Duro Felguera and
its subsidiary (FGI) were considered by GPL and Duro Felguera and FGI were selected as “the Contractors” for
the work.

After discussion between the parties, the main contract i.e. Original Package No. 4 TD was divided into five
different and separate Packages.Separate Letters of Award for five different Packages were issued to M/s Duro
Felguera, S.A. and the Indian Subsidiary-FGI for the above said work respectively.

Each of the Packages has special conditions of contract as well as general conditions of contract. Each one of the
Contract/Agreement for works under split-up Packages contains an arbitration clause namely sub- clause 20.6.
Duro Felguera had also entered into a Corporate Guarantee dated 17.03.2012 guaranteeing due performance of
all the works awarded to Duro Felguera and FGI. The said Corporate Guarantee had its own arbitration clause
namely clause (8).

In addition, Duro Felguera and FGI have executed a tripartite Memorandum of Understanding with GPL. In the
said MoU, Duro Felguera and FGI have agreed to carry out the works as per the priority of documents listed
therein.

Dispute arose between the parties. GPL contended that all the five contracts are composite contract and one
arbitration tribunal should be appointed. On the other hand, Petitioner contended that all five contracts are
separate contracts and different arbitration tribunals should be appointed.

Decision : Different arbitration tribunals appointed.

Reason :

The learned Senior Counsel for GPL relied upon Chloro Controls India Private Ltd. v. Severn Trent Water
Purification Inc. & Ors. (2013) 1 SCC 641, to contend that where various agreements constitute a composite
transaction, court can refer disputes to arbitration ifall ancillary agreements are relatable to principal agreement
and performance of one agreement is so intrinsically interlinked with other agreements. Even though Chloro
Controls has considered the doctrine of “composite reference”, “composite performance” etc., ratio of Chloro
Controls may not be applicable to the case in hand. In Chloro Controls, the arbitration clause in the principal
agreement i.e. clause (30) required that any dispute or difference arising under or in connection with the
principal (mother) agreement, which could not be settled by friendly negotiation and agreement between the
parties, would be finally settled by arbitration conducted in accordance with Rules of ICC. The words thereon
“under and in connection with” in the principal agreement was very wide to make it more comprehensive.
In that background, the performance of all other agreements by respective parties including third parties/
non- signatories had to fall in line with the principal agreement. In such factual background, it was held that all
agreements pertaining to the entire disputes are to be settled by a “composite reference”.

The case in hand stands entirely on different footing. As discussed earlier, all five different Packages as well as
the Corporate Guarantee have separate arbitration clauses and they do not depend on the terms and conditions
of the Original Package No.4 TD nor on the MoU, which is intended to have clarity in execution of the work.

Duro Felguera being a foreign company, for each of the disputes arising under New Package No.4 and Corporate
Guarantee, International Commercial Arbitration Tribunal are to be constituted. M/s. Duro Felguera has
nominated Mr. Justice D.R. Deshmukh (Former Judge of Chhattisgarh High Court) as their arbitrator. Gangavaram
Port Limited (GPL) has nominated Mr. Justice M.N. Rao (Former Chief Justice of Himachal Pradesh High Court).
Along with the above two arbitrators Mr. Justice R.M. Lodha, Former Chief Justice of India is appointed as the
Presiding Arbitrator of the International Commercial Arbitral Tribunal.
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Package No.6 (Rs.208,66,53,657/-); Package No.7 (Rs.59,14,65,706/-); Package No.8 (Rs.9,94,38,635/-); and
Package No0.9 (Rs.29,52,85, 558/-) have been awarded to the Indian company-FGI. Since the issues arising
between the parties are inter-related, the same arbitral tribunal, Justice R.M. Lodha, Former Chief Justice of
India, Justice D.R. Deshmukh, Former Judge of Chhattisgarh High Court and Justice M. N. Rao, Former Chief
Justice of Himachal Pradesh High Court, shall separately constitute Domestic Arbitral Tribunals for resolving
each of the disputes pertaining to Packages No.6, 7, 8 and 9.

12.10.2017 | HIMANGNI ENTERPRISES (APPELLANT) vs. KAMALJEET | SUPREME COURT OF INDIA
SINGH AHLUWALIA (RESPONDENT)

Arbitration and conciliation Act, 1996 - Section 8 - Tenancy contract - Arbitration clause in the contract
- Landlord initiated civil proceedings for eviction - Civil court refused to refer the parties to arbitration
- Whether correct - Held, Yes.

Brief facts :

The appellant is the defendant whereas the respondent is the plaintiff in a civil suit out of which this appeal
arises. The respondent has filed a civil suit against the appellant in the district Court for eviction and for recovery
of unpaid arrears of rent and grant of permanent injunction.

The appellant, on being served with the notice of the civil suit, filed an application under Section 8 of the
Arbitration and conciliation Act, 1996 [the Act] on the ground that the suit was founded on the lease deed, which
contained an arbitration clause for resolving the dispute arising out of the lease deed between the parties, and
when admittedly the disputes had arisen in relation to the suit premises, the same were governed by the terms
of the lease deed. The trial court rejected the application. On appeal High court also dismissed the appeal. Hence
the present appeal.

Decision : Appeal dismissed.

Reason :

In our considered opinion, the question involved in the appeal remains no longer res integra and stands
answered by two decisions of this Court in Natraj Studios (P) Ltd. v. Navrang Studios & Anr, 1981(1) SCC 523 and
Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd. & Ors.,, (2011) 5 SCC 532 against the appellant and in favour
of the respondent.

So far as Natraj Studio’s case (supra) is concerned there also, the landlord had filed a civil suit against the tenant
in the Small Causes Court, Bombay claiming therein the tenant’s eviction from the leased premises. There also,
the tenant was inducted pursuant to “leave and license” agreement executed between the landlord and the
tenant. This Court (Three Judge Bench) speaking through Justice O. Chinnappa Reddy rejected the application
filed by the tenant under Section 8 of the Act and held, inter alia, that the civil suit filed by the landlord was
maintainable. It was held that the disputes of such nature cannot be referred to the arbitrator.

Yet in another case of Booz Allen & Hamilton Inc. (supra), this Court (two Judge Bench) speaking through R. V.
Raveendran J. laid down the following proposition of law after examining the question as to which cases are
arbitrable and which are non-arbitrable:

“36. The well-recognised examples of non-arbitrable disputes are: (i) disputes relating to rights and liabilities
which give rise to or arise out of criminal offences; (ii) matrimonial disputes relating to divorce, judicial separation,
restitution of conjugal rights, child custody; (iii) guardianship matters; (iv) insolvency and winding-up matters;
(v) testamentary matters (grant of probate, letters of administration and succession certificate); and (vi) eviction
or tenancy matters governed by special statutes where the tenant enjoys statutory protection against eviction and
only the specified courts are conferred jurisdiction to grant eviction or decide the disputes.” (emphasis supplied)

Keeping in view the law laid down by this Court in aforementioned two decisions and applying the same to
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the facts of this case, we have no hesitation to hold that both the Courts below were right in dismissing the
appellant’s application filed under Section 8 of the Act and thereby were justified in holding that the civil suit
filed by the respondent was maintainable for grant of reliefs claimed in the plaint despite parties agreeing to get
the disputes arising therefrom to be decided by the arbitrator.

The Delhi Rent Act, which deals with the cases relating to rent and eviction of the premises, is a special Act.
Though it contains a provision (Section 3) by virtue of it, the provisions of the Act do not apply to certain
premises but that does not mean that the Arbitration Act, ipso facto, would be applicable to such premises
conferring jurisdiction on the arbitrator to decide the eviction/rent disputes. In such a situation, the rights
of the parties and the demised premises would be governed by the Transfer of Property Act and the civil suit
would be triable by the Civil Court and not by the arbitrator. In other words, though by virtue of Section 3 of the
Act, the provisions of the Act are not applicable to certain premises but no sooner the exemption is withdrawn
or ceased to have its application to a particular premises, the Act becomes applicable to such premises. In this
view of the matter, it cannot be contended that the provisions of the Arbitration Act would, therefore, apply to
such premises. In view of foregoing discussion, we find no merit in the appeal, which fails and is accordingly
dismissed.

05.01.2018 [ INNOX WIND LTD. (APPELLANT) vs. THERMOCABLESLTD. | SUPREME COURT OF
(RESPONDENT) INDIA

Arbitration and Conciliation act, 1996 - Appointment arbitrator - Purchase orders - Standard terms
and conditions containing arbitration clause attached to the purchase orders - Disputes between the
parties - whether arbitrator could be appointed - Held, Yes.

Brief facts :

Two purchase orders were issued by the Appellant to the Respondent for supply of cables for their WTGs.
According to the Purchase Order, the supply was to be according to the terms mentioned in the order and
the Standard Terms and Conditions that were attached thereto. Apart from the other conditions, the Standard
Terms and Conditions contain a clause pertaining to dispute resolution. The said clause provides for a dispute
to be resolved by a sole arbitrator in accordance with the provisions of the Arbitration and Conciliation Act,
1996. The material on record indicates that the Respondent accepted all the terms and conditions mentioned
in the Purchase Order except the delivery period.

As dispute arose between the parties as to the quality of the cables, Appellant invoked the arbitration clause to
resolve the disputes and issued a notice dated proposing the name of a sole arbitrator in terms of the Standard
Terms and Conditions. In the absence of any response, the Appellant moved the High Court of Judicature at
Allahabad by filing an application under Section 11 (6) of the Act.

The High Court dismissed the said application by holding that an arbitrator cannot be appointed as the
Appellant did not prove the existence of an arbitration agreement. Aggrieved, the appellant approached the
Supreme Court.

Decision : Appeal allowed.

Reason :

We are of the opinion that though general reference to an earlier contract is not sufficient for incorporation of an
arbitration clause in the later contract, a general reference to a standard form would be enough for incorporation
of the arbitration clause. In M.R. Engineers this Court restricted the exceptions to standard form of contract
of trade associations and professional institutions. In view of the development of law after the judgment in
M.R. Engineers’ case, we are of the opinion that a general reference to a consensual standard form is sufficient
for incorporation of an arbitration clause. In other words, general reference to a standard form of contract
of one party will be enough for incorporation of arbitration clause. A perusal of the passage from Russell on
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Arbitration 24th Edition (2015) would demonstrate the change in position of law pertaining to incorporation
when read in conjunction with the earlier edition relied upon by this Court in M.R. Engineers’ case. We are in
agreement with the judgment in M.R. Engineer’s case with a modification that a general reference to a standard
form of contract of one party along with those of trade associations and professional bodies will be sufficient to
incorporate the arbitration clause.

In the present case, the purchase order was issued by the Appellant in which it was categorically mentioned that
the supply would be as per the terms mentioned therein and in the attached standard terms and conditions. The
Respondent by his letter dated 15.12.2012 confirmed its acceptance of the terms and conditions mentioned in
the purchase order except delivery period. The dispute arose after the delivery of the goods. No doubt, there
is nothing forthcoming from the pleadings or the submissions made by the parties that the standard form
attached to the purchase order is of a trade association or a professional body. However, the Respondent was
aware of the standard terms and conditions which were attached to the purchase order. The purchase order
is a single contract and general reference to the standard form even if it is not by a trade association or a
professional body is sufficient for incorporation of the arbitration clause.

For the aforementioned reasons, the appeal is allowed and the judgment of the High Court is set aside. Justice
Sushil Harkauli is appointed as the Arbitrator to adjudicate the dispute between the parties.

23.01.2018 |(INDIAN FARMERS FERTILIZER COOPERATIVE LTD.|SUPREME COURT OF
(APPELLANT) vs. M/S.BHADRA PRODUCTS INDIA

Arbitration and Conciliation Act, 1996 - Arbitrator deciding the issue of limitation - Whether an interim
award amenable to challenge under appeal - Held, Yes.

Brief facts :

An interesting question arises as to whether an award delivered by an Arbitrator, which decides the issue of
limitation, can be said to be an interim award, and whether such interim award can then be set aside under
Section 34 of the Arbitration and Conciliation Act, 1996 (hereinafter referred to as “the Act”).

Decision : Appeal allowed.

Reason :

Tested in the light of the statutory provisions and the case law cited above, it is clear that as the learned
Arbitrator has disposed of one matter between the parties i.e. the issue of limitation finally, the award dated 23:«
July, 2015 is an “interim award” within the meaning of Section 2(1) (c) of the Act and being subsumed within
the expression “arbitral award” could, therefore, have been challenged under Section 34 of the Act.

However, Shri Sinha has argued before us that the award dated 23rd July, 2015 being a ruling on the arbitral
tribunal’s jurisdiction would fall within Section 16 of the Act, and inasmuch as the decision taken on the point of
limitation was rejected, the drill of Section 16must be followed in which case all other issues have to be decided
first, and it is only after such issues are decided that such an award can be challenged under Section 34 of the
Act. Section 16 of the Actlays down what, in arbitration law, is stated to be the Kompetenz-kompetenz principle,
viz. that an arbitral tribunal may rule on its own jurisdiction. At one time, the law was that the arbitrator, being
a creature of the contract, could not rule on the existence or validity of the arbitration clause contained in the
contract. This, however, gave way to the Kompetenz principle which was adopted by the UNCITRAL Model Law.

In our view, therefore, it is clear that the award dated 23 rd July, 2015 is an interim award, which being an
arbitral award, can be challenged separately and independently under Section 34 of the Act. We are of the view
that such an award, which does not relate to the arbitral tribunal’s own jurisdiction under Section 16, does not
have to follow the drill of Section 16(5) and (6) of the Act. Having said this, we are of the view that Parliament
may consider amending Section 34 of the Act so as to consolidate all interim awards together with the final
arbitral award, so that one challenge under Section 34 can be made after delivery of the final arbitral award.
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Piecemeal challenges like piecemeal awards lead to unnecessary delay and additional expense.

The appeal is, accordingly, allowed and the impugned judgment is set aside. The Section 34 proceedings before
the District Judge, Jagatsinghpur may now be decided. There shall, however, be no order as to costs.

14.12.2017 | TOYOTA JIDOSHA KABUSHIKI KAISHA vs. PRIUS AUTO | SUPREME COURT OF
INDUSTRIES LTD & ORS. (RESPONDENTS) INDIA

Trademarks Act - Prior use of trademark - Use in a particular territory - What to be established to
claim prior user right - Supreme Court explains the law.

Brief facts :

The appellant is the owner of the trademarks ‘TOYOTA, “TOYOTA INNOVA, ‘TOYOTA DEVICE’ and the mark
‘Prius’ of which the plaintiff claimed to be a prior user. The dispute between the appellant and respondent with
respect to the use of the above trademarks ultimately decided by the Delhi High Court which refrained the
respondent to use the trademarks ‘“TOYOTA INNOVA, “TOYOTA DEVICE’ but allowed to use the trademark ‘Prius.
Aggrieved by the decision, the appellant had challenged the decision before the Supreme Court.

Decision : Appeal dismissed.

Reason :

At the very outset it must be clarified that in view of the virtual acceptance of the conditional order of injunction
with regard to the “TOYOTA, “TOYOTA INNOVA’ and “TOYOTA DEVICE MARKS’ by the defendants, the truncated
scope of the present appeal would be confined to the correctness of the views of the Division Bench of the
High Court with regard to the use of the name ‘Prius’ and specifically whether by use of the said name/ mark
to market the automobile spare parts manufactured by them, the defendants are guilty of passing off their
products as those of the plaintiff thereby injuring the reputation of the plaintiff in the market.

Indeed, the trade mark ‘Prius’ had undoubtedly acquired a great deal of goodwill in several other jurisdictions
in the world and that too much earlier to the use and registration of the same by the defendants in India.
But if the territoriality principle is to govern the matter, and we have already held it should, there must be
adequate evidence to show that the plaintiff had acquired a substantial goodwill for its car under the brand
name ‘Prius’ in the Indian market also. The car itself was introduced in the Indian market in the year 2009-
2010. The advertisements in automobile magazines, international business magazines; availability of data in
information- disseminating portals like Wikipedia and online Britannica dictionary and the information on the
internet, even if accepted, will not be a safe basis to hold the existence of the necessary goodwill and reputation
of the product in the Indian market at the relevant point of time, particularly having regard to the limited online
exposure at that point of time, i.e., in the year 2001.

The news items relating to the launching of the product in Japan isolatedly and singularly in the Economic
Times (Issues dated 27.03.1997 and 15.12.1997) also do not firmly establish the acquisition and existence
of goodwill and reputation of the brand name in the Indian market. Coupled with the above, the evidence of
the plaintiff’s witnesses themselves would be suggestive of a very limited sale of the product in the Indian
market and virtually the absence of any advertisement of the product in India prior to April, 2001. This, in
turn, would show either lack of goodwill in the domestic market or lack of knowledge and information of the
product amongst a significant section of the Indian population.

While it may be correct that the population to whom such knowledge or information of the product should
be available would be the section of the public dealing with the product as distinguished from the general
population, even proof of such knowledge and information within the limited segment of the population is
not prominent. All these should lead to us to eventually agree with the conclusion of the Division Bench of the
High Court that the brand name of the car Prius had not acquired the degree of goodwill, reputation and the
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market or popularity in the Indian market so as to vest in the plaintiff the necessary attributes of the right of a
prior user so as to successfully maintain an action of passing off even against the registered owner. In any event
the core of the controversy between the parties is really one of appreciation of the evidence of the parties; an
exercise that this Court would not undoubtedly repeat unless the view taken by the previous forum is wholly
and palpably unacceptable which does not appear to be so in the present premises.

If goodwill or reputation in the particular jurisdiction (in India) is not established by the plaintiff, no other
issue really would need any further examination to determine the extent of the plaintiff’s right in the action
of passing off that it had brought against the defendants in the Delhi High Court. Consequently, even if we are
to disagree with the view of the Division Bench of the High Court in accepting the defendant’s version of the
origin of the mark ‘Prius’, the eventual conclusion of the Division Bench will, nonetheless, have to be sustained.
We cannot help but also to observe that in the present case the plaintiff’s delayed approach to the Courts has
remained unexplained. Such delay cannot be allowed to work to the prejudice of the defendants who had kept
on using its registered mark to market its goods during the inordinately long period of silence maintained by
the plaintiff.

For all the aforesaid reasons, we deem it proper to affirm the order(s) of the Appellate Bench of the High Court
dated 23.12.2016 and 12.01.2017 and dismiss the appeals filed by the appellant/plaintiff.

14.12.2017 | ROYAL ORCHID HOTELS LTD. (PETITIONER) vs. KAMAT | SUPREME COURT OF INDIA
HOTELS (INDIA) LTD & ORS (RESPONDENTS)

Copyrights Act - Earlier registration under class 16 upheld - Later classification under class 42 refused
- Facts proved that petitioner was not able to prove that it was the prior user of the logo- High Court held
accordingly - Whether requires interference by the Supreme Court - Held, No.

Brief facts :

The petitioner - ‘Royal Orchid Hotels Limited’ got registration of its trademark ‘Royal Orchid’ and ‘Royal Orchid
Hotels’ in class 16 sometime in the year 2005 and the dispute, between the parties, with regard to registration
of the trademarks ‘Royal Orchid’ and Royal Orchid Hotels in class 16, therefore, has attained finality in law in
favour of the petitioner.

It appears that the petitioner sometime in the year 2004 applied for registration of its aforesaid trademarks
in class 42. This was refused by the Deputy Registrar of the Trademarks and ultimately by the High Court also.
Aggrieved, this special leave petition has been filed.

Decision : Petition dismissed.

Reason :

Areading of the discussions by the High Court goes to show that the conclusion recorded in the impugned order
is based on a detailed consideration of the materials brought on record by both the parties. The conclusion that
the petitioner had not demonstrated that it was the first user of the logo/mark and that it is the respondent who
is the first user was arrived at on such consideration.

The High Court was also of the view that notwithstanding the class of customers serviced by the parties before
it, it cannot be said that the two logos/marks would not give rise to confusion amongst the customers using the
Hotels. In this regard, the High Court observed that the view expressed by the IPAB that having regard to the
class of customers serviced by the hotels (High Income) there could be no possibility of being misled cannot be
accepted as a general proposition and will always depend on individual customers. As the marks/logos were
largely similar, the High Court took the view that even on the second question formulated by it the writ petition
has to be allowed and the order of the IPAB set aside.

If the High Court on an elaborate consideration of the materials and evidence adduced by the parties before
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it had thought it proper to reach a conclusion consistent with the findings of the primary authority i.e. the
Deputy Registrar and the reasons for reversal of the view of the primary authority by the IPAB being summary,
as noticed, the present petition really turns on the question of appreciation of the evidence on record. Having
considered the matter we are of the view that the conclusions reached by the High Court cannot be said to be,
in anyway, unreasonable and/or unacceptable. Rather, we are inclined to hold that the view recorded by the
High Court is a perfectly possible and justified view of the matter and the conclusion(s) reached can reasonably
flow from a balanced consideration of the evidence and materials on record. We will, therefore, not consider
the present to be a fit case for interference with the order of the High Court. Accordingly, we dismiss the Special
Leave Petition and refuse leave to appeal.

15.02.2018 |SUNDARAM FINANCE LTD. (APPELLANT) vs. ABDUL | SUPREME COURT OF INDIA
SAMAD & ORS (RESPONDENTS)

Arbitration and Conciliation Act, 1996 - Section 42 - Execution of award - Whether it can be filed and
executed straightaway in the Court where the assets are located - Held, Yes.

Brief facts :

The divergence of legal opinion of different High Courts on the question as to whether an award under the
Arbitration & Conciliation Act, 1996 (hereinafter referred to as the ‘said Act’) is required to be first filed in
the court having jurisdiction over the arbitration proceedings for execution and then to obtain transfer of the
decree or whether the award can be straightway filed and executed in the Court where the assets are located is
required to be settled in the present appeal.

The Petitioner is the lender and the Respondent is the borrower of a vehicle loan. Upon default of the respondent,
the Petitioner instituted arbitration proceedings and award was passed in Petitioner’s favour.

The case of the appellant is that the award being enforceable as a decree under Section 36 of the said Act,
execution proceedings were filed in the jurisdiction of the courts at Morena, Madhya Pradesh under Section 47
read with Section 151 and Order 21 Rule 27 of the Code of Civil Procedure, 1908 (hereinafter referred to as the
‘said Code’). The respondents sought to contest the proceedings inter alia on the ground that the vehicle against
which the loan was obtained was stolen.

Decision : Appeal allowed.

Reason :

It is not necessary to go into further details of the proceedings but suffice to say that the trial court vide order
dated 20.3.2014 return the execution application on account of lack of jurisdiction to be presented to the
court of competent jurisdiction. The effect of the judgment was that the appellant was required to file the
execution proceedings first before the court of competent jurisdiction in Tamil Nadu, obtain a transfer of the
decree and then only could the proceedings be filed in the trial court at Morena. This view adopted by the trial
court was in turn based on the judgment of the Madhya Pradesh High Court and the opinion of the Karnataka
High Court while it is pleaded that the view of the Rajasthan High Court and the Delhi High Court were to the
contrary. The petitioner did not approach the High Court against the said order of the trial court but straightway
approached this Court by filing the Special Leave Petition on the ground that no useful purpose would be served
by approaching the Madhya Pradesh High Court in light of the view already expressed by that Court in conflict
with the opinions of some other High Courts.

In order to appreciate the controversy, we would first like to deal with the provisions of the said Code and the
said Act. The aforesaid provision would show that an award is to be enforced in accordance with the provisions
of the said code in the same manner as if it were a decree. It is, thus, the enforcement mechanism, which is akin
to the enforcement of a decree but the award itself is not a decree of the civil court as no decree whatsoever is
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passed by the civil court. It is the arbitral tribunal, which renders an award and the tribunal does not have the
power of execution of a decree. For the purposes of execution of a decree the award is to be enforced in the same
manner as if it was a decree under the said Code.

The line of reasoning supporting the award to be filed in a so-called court of competent jurisdiction and then
to obtain a transfer of the decree is primarily based on the jurisdiction clause found in Section 42 of the Act.
The aforesaid provision, however, applies with respect to an application being filed in Court under Part I. The
jurisdiction is over the arbitral proceedings. The subsequent application arising from that agreement and the
arbitral proceedings are to be made in that court alone. However, what has been lost sight of is Section 32 of
the said Act, which provides for arbitral proceedings to be terminated by the final arbitral award. Thus, when
an award is already made, of which execution is sought, the arbitral proceedings already stand terminated
on the making of the final award. Thus, it is not appreciated how Section 42 of the said Act, which deals with
the jurisdiction issue in respect of arbitral proceedings, would have any relevance. It does appear that the
provisions of the said Code and the said Act have been mixed up.

We are, thus, unhesitatingly of the view that the enforcement of an award through its execution can be filed
anywhere in the country where such decree can be executed and there is no requirement for obtaining a transfer
of the decree from the Court, which would have jurisdiction over the arbitral proceedings.

02.05.2018 | ORIENTAL INSURANCE COMPANY LTD. (APPELLANT) vs. | SUPREME COURT OF INDIA
NARBHERAM POWER & STEELPVTLTD. (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Insurance policy - Clause stipulating disputed claim would not
be referred to arbitration - Insurer repudiating the claim - Whether referable to arbitration - Held, No.

Brief facts :

The respondent had entered into a Fire Industrial all Risk Policy in respect of the factory situated in Orissa.
In October 2013, due to cyclone the respondent suffered damages which it estimated at about 4 crores. An
intimation was given to the appellant-insurer and it appointed a surveyor which visited the factory premises. A
series of correspondences were exchanged between the respondent and the insurer. As ultimately the claim was
not settled, the respondent sent a communication intimating the appellant that it had invoked the arbitration
agreement and requested it to concur with the name of the arbitrator whom it had nominated. The appellant
replied to the said letter repudiating the claim made by the respondent and declined to refer the disputes to
arbitration between the parties.

The respondent moved an application before the High Court for the appointment of an arbitrator, which was
contested by the appellant insurer and the High Court appointed a retired Judge of the High Court as arbitrator.
The said order is under assail by way of special leave in this appeal.

Decision : Appeal allowed.

Reason:

When we carefully read the Clause 13, it is quite limpid that once the insurer disputes the liability under or in
respect of the policy, there can be no reference to the arbitrator. It is contained in the second part of the Clause.
The third part of the Clause stipulates that before any right of action or suit upon the policy is taken recourse to,
prior award of the arbitrator/arbitrators with regard to the amount of loss or damage is a condition precedent.
The High Court, as the impugned order would show, has laid emphasis on the second part and, on that basis,
opined that the second part and third part do not have harmony and, in fact, sound a discordant note, for the
scheme cannot be split into two parts, one to be decided by the arbitration and the other in the suit.

It does not need special emphasis that an arbitration clause is required to be strictly construed. Any expression
in the clause must unequivocally express the intent of arbitration. It can also lay the postulate in which situations
the arbitration clause cannot be given effect to. If a clause stipulates that under certain circumstances there



142 Lesson 3 ¢ PP-MCS

can be no arbitration, and they are demonstrably clear then the controversy pertaining to the appointment of
arbitrator has to be put to rest.

In the instant case, Clause 13 categorically lays the postulate that if the insurer has disputed or not accepted
the liability, no difference or dispute shall be referred to arbitration. The thrust of the matter is whether the
insurer has disputed or not accepted the liability under or in respect of the policy. The rejection of the claim
of the respondent made vide letter dated 26.12.2014 ascribing reasons, submits the learned senior counsel
for the respondent, does not amount to denial of liability under or in respect of the policy. On a reading of the
communication, we think, the disputation squarely comes within Part II of Clause 13.

The said Part of the Clause clearly spells out that the parties have agreed and understood that no differences
and disputes shall be preferable to arbitration if the company has disputed or not accepted the liability. The
communication ascribes reasons for not accepting the claim at all. It is nothing else but denial of liability by
the insurer in toto. It is not a disputation pertaining to quantum. In the present case, we are not concerned
with regard to whether the policy was void or not as the same was not raised by the insurer. The insurance-
company has, on facts, repudiated the claim by denying to accept the liability on the basis of the aforesaid
reasons. No inference can be drawn that there is some kind of dispute with regard to quantification. It is a denial
to indemnify the loss as claimed by the respondent. Such a situation, according to us, falls on all fours within the
concept of denial of disputes and non-acceptance of liability. It is not one of the arbitration clauses which can be
interpreted in a way that denial of a claim would itself amount to dispute and, therefore, it has to be referred to
arbitration. The parties are bound by the terms and conditions agreed under the policy and the arbitration clause
contained in it. It is not a case where mere allegation of fraud is leaned upon to avoid the arbitration. It is not a
situation where a stand is taken that certain claims pertain to excepted matters and are, hence, not arbitrable.
The language used in the second part is absolutely categorical and unequivocal inasmuch as it stipulates that it
is clearly agreed and understood that no difference or disputes shall be referable to arbitration if the company
has disputed or not accepted the liability. The High Court has fallen into grave error by expressing the opinion
that there is incongruity between Part Il and Part III. The said analysis runs counter to the principles laid down
in the three-Judge Bench decision in The Vulcan Insurance Co. Ltd (supra). Therefore, the only remedy which
the respondent can take recourse to is to institute a civil suit for mitigation of the grievances. If a civil suit is filed
within two months hence, the benefit of Section 14of the Limitation Act, 1963 will enure to its benefit. In view
of the aforesaid premised reasons, the appeal is allowed and the order passed by the High Court is set aside.

23.07.2018 | SHYAM SUNDER AGARWAL (APPELLANT) vs. | SUPREME COURT OF INDIA
P.NAROTHAM RAO (RESPONDENT)

Arbitration and Conciliation Act,1996 - Section 7 - Arbitration agreement - Dispute resolution clause

in MoU used words “Mediators/Arbitrators”, “any breaches” and “decision to be final” - Whether such
clause is as arbitration clause/agreement - Held, No.

Brief facts :

The present dispute arises out of a Memorandum of Understanding (MoU)/Agreement executed between the
parties for sale and purchase of shares of a Company called M/s Mancherial Cement Company Private Limited
of which all the parties are Directors. The bone of contention in the present proceedings is as to whether Clause
12 of the said Agreement can be stated to be an arbitration clause, as in the said clause the word “decision” is
used; the word “Mediators/Arbitrators” is used; the expression “any breaches” is used; and the “decision” is to
be final and binding on all parties to the said Agreement.

Decision : Appeal dismissed.

Reason :

What emerges on a conspectus of reading of these clauses is that Mr. Sudhakar Rao and Mr. Gone Prakash Rao,



Lesson 3 ¢ FEMA and Other Economic and Business Legislations 143

though styled as Mediators/Arbitrators, are without doubt escrow agents who have been appointed to keep
certain vital documents in escrow, and to ensure a successful completion of the transaction contained in the
MOU. Indeed, the very fact that they have been referred to as “Mediators/Arbitrators” and as “Mediators and
Arbitrators” would show that the language used is loose - the idea really is that the two named persons do all
things necessary during the implementation of the transaction between the parties to see that the transaction
gets successfully completed. This becomes even clearer when Clauses 8 and 11 are seen minutely. Clause 8
expressly declares and confirms “that for successful completion of this transaction in order to avoid any further
unforeseen litigations”, the two escrow agents have been appointed. Clause 11 further makes it clear that
these two gentlemen are escrow agents but shall not handover certain documents till the total transaction is
satisfactorily completed.

We agree that Clause 12 has to be read in the light of these Clauses of the MOU, and that, therefore, the
expression “decision” used in Clause 12 is only a pro tem decision - namely, that the two escrow agents are to
make decisions only during the period of the transaction and not thereafter. He has correctly contended that,
to use a well- known latin expression, they are “functus officio” after the transaction gets completed. Further,
the “breaches” that are referred to in Clause 12 refer, inter alia, to an undertaking given by the party of the first
part which is contained in Clause 10, which, if breached, the escrow agents have necessarily to decide on before
going ahead with the transaction. Therefore, when viewed as a whole, it is clear that the two escrow agents
are not persons who have to decide disputes that may arise between the parties, whether before or after the
transaction is completed, after hearing the parties and observing the principles of natural justice, in order to
arrive at their decision. A reading of the MOU as a whole leaves no manner of doubt that the said MOU only
invests the two gentlemen named therein with powers as escrow agents to smoothly implement the transaction
mentioned in the MOU and not even remotely to decide the disputes between the parties as Arbitrators.

In the present case, it is clear that the wording of the Agreement, as has been held by us above, is clearly
inconsistent with the view that the Agreement intended that disputes be decided by arbitration. Indeed, three
of the four purchasers did not read Clause 12 as an arbitration clause, but approached the Civil Court instead,
strengthening our conclusion that the subsequent conduct of the parties to the Agreement also showed that
they understood that Clause 12 was not an arbitration clause in the Agreement.

26.07.2018 | M/S. NANDHINI DELUXE vs. M/S. KARNATAKACOOPERATIVE | SUPREME = COURT OF
MILK PRODUCERS FEDERATION LTD. INDIA

Trademarks Act, 1999 - Section 11 - Similar tradenames “NANDHINI” and “NANDINI” in the same class
but for different products - Whether registration to be rejected - Held, No.

Brief facts :

The dispute pertains to the use of mark ‘NANDHINI'. The respondent herein, which is a Cooperative Federation
of the Milk Producers of Karnataka, adopted the aforesaid mark ‘NANDINI’ in the year 1985 and under this
brand name it has been producing and selling milk and milk products. It has got registration of this mark as well
under Class 29 and Class 30. The appellant herein, on the other hand, is in the business of running restaurants
and it adopted the mark ‘NANDHINT for its restaurants in the year 1989 and applied for registration of the said
mark in respect of various foodstuff items sold by it in its restaurants.

The mark used by the appellant is objected to by the respondent on the ground that it is deceptively similar to
the mark of the respondent and is likely to deceive the public or cause confusion. According to the respondent,
the appellant could not use the said mark which now belongs to the respondent inasmuch as because of its long
and sustained use by the respondent, the mark ‘NANDINTI is held to have acquired a distinctive character and is
well-known to the public which associates ‘NANDINI’ with the respondent organization. Therefore, according
to the respondent, it has exclusive right to use the said mark and any imitation thereof by the appellant would
lead the public to believe that the foodstuffs sold by the appellant are in fact that of the respondent.
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Rejecting these objections the Deputy Registrar granted registration, except for milk and milk products, to the
appellant. The appeal filed by the respondent was allowed by the IPAB and on further appeal by the appellant
the High court confirmed the order of the IPAB. The appellant challenged the judgement of the High court
before the Supreme Court.

Decision : Appeal allowed.

Reason :

The moot question, according to us, is as to whether the appellant is entitled to seek registration of the mark
‘NANDHINT in respect of the goods in which it is dealt with, as noted above. Therefore, the fulcrum of the
dispute is as to whether such a registration in favour of the appellant would infringe rights of the respondent.
The entire case of the respondent revolves around the submissions that the adaptation of this trade mark by the
appellant, which is phonetically similar to that of the respondent, is not a bona fide adaptation and this clever
device is adopted to catch upon the goodwill which has been generated by the respondent in respect of trade
mark ‘NANDINTI’. On that premise, the respondent alleges that the proposed trade mark ‘NANDHINI’ for which
the appellant applied for registration is similar trade mark in respect of similar goods and, therefore, it is going
to cause deception and confusion in the minds of the users that the goods in which the appellant is trading, in
fact, are the goods which belong to the respondent. Precisely, it is this controversy which needs to be addressed
in the first instance.

Before we answer as to whether the approach of the IPAB and the High Court in the impugned orders is correct,
as contended by the respondent or it needs to be interdicted as submitted by the appellant, some of the relevant
facts about which there is no dispute, need to be recapitulated. These are as follows:

(A) Respondent started using trade mark in respect of its products, namely, milk and milk products in the year
1985. As against that, the appellant adopted trade mark ‘NANDHINI' in respect of its goods in the year
1989.

(B) Though, the respondent is a prior user, the appellant also had been using this trade mark ‘NANDHINI’ for
12-13 years before it applied for registration of these trade marks in respect of its products.

(C) The goods of the appellant as well as respondent fall under the same Classes 29 and 30. Notwithstanding
the same, the goods of the appellant are different from that of the respondent. Whereas the respondent
is producing and selling only milk and milk products the goods of the appellant are fish, meat, poultry
and game, meat extracts, preserved, dried and cooked fruits and vegetables, edible oils and fats, salad
dressings, preserves etc. and it has given up its claim qua milk and milk products.

(D) Insofar as application for registration of the milk and milk products is concerned, it was not granted by
the trade mark registry. In fact, the same was specifically rejected. The appellant was directed to file the
affidavit and Form 16 in this behalf to delete the goods ‘milk and milk products’ which affidavit was filed
by the appellant. Further concession is already recorded above.

(E) NANDINI/NANDHINI is a generic, it represents the name of Goddess and a cow in Hindu Mythology. It is
not an invented or coined word of the respondent.

(F) The nature and style of the business of the appellant and the respondent are altogether different. Whereas
respondent is a Cooperative Federation of Milk Producers of Karnataka and is producing and selling milk
and milk products under the mark ‘NANDINT, the business of the appellant is that of running restaurants
and the registration of mark ‘NANDHINI’ as sought by the appellant is in respect of various foodstuffs sold
by it in its restaurants.

(G) Though there is a phonetic similarity insofar as the words NANDHINI/NANDINI are concerned, the trade
mark with logo adopted by the two parties are altogether different. The manner in which the appellant has
written NANDHINI as its mark is totally different from the style adopted by the respondent for its mark
‘NANDINT. Further, the appellant has used and added the word ‘Deluxe’ and, thus, its mark is ‘NANDHINI
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DELUXE' Itis followed by the words ‘the real spice of life’. There is device of lamp with the word ‘NANDHINT".
In contrast, the respondent has used only one word, namely, NANDINI which is not prefixed or suffixed by
any word. In its mark ‘Cow’ as a logo is used beneath which the word NANDINI is written, it is encircled
by egg shape circle. A bare perusal of the two marks would show that there is hardly any similarity of the
appellant’s mark with that of the respondent when these marks are seen in totality.

When we examine the matter keeping in mind the aforesaid salient features, it is difficult to sustain the
conclusion of the IPAB in its order dated 4th October, 2011 as well in the impugned order of the High Court that
the mark adopted by the appellant will cause any confusion in the mind of consumers, what to talk of deception.
We do not find that the two marks are deceptively similar.

Applying the aforesaid principles to the instant case, when we find that not only visual appearance of the two
marks is different, they even relate to different products. Further, the manner in which they are traded by
the appellant and respondent respectively, highlighted above, it is difficult to imagine that an average man of
ordinary intelligence would associate the goods of the appellant as that of the respondent.

Trade and Merchandise Act, 1958 is equally applicable as it is unaffected by the Trade Marks Act, 1999 inasmuch
as the main object underlying the said principle is that the proprietor of a trade mark cannot enjoy monopoly
over the entire class of goods and, particularly, when he is not using the said trade mark in respect of certain
goods falling under the same class. In this behalf, we may usefully refer to Section 11 of the Act which prohibits
the registration of the mark in respect of the similar goods or different goods but the provisions of this Section
do not cover the same class of goods.

We are not persuaded to hold, on the facts of this case, that the appellant has adopted the trade mark to take
unfair advantage of the trade mark of the respondent. We also hold that use of ‘NANDHINI’ by appellant in
respect of its different goods would not be detrimental to the purported distinctive character or repute of the
trade mark of the respondent. It is to be kept in mind that the appellant had adopted the trade mark in respect
of items sold in its restaurants way back in the year 1989 which was soon after the respondent had started
using the trade mark ‘NANDINT". There is no document or material produced by the respondent to show that by
the year 1989 the respondent had acquired distinctiveness in respect of this trade mark, i.e., within four years
of the adoption thereof. It, therefore, appears to be a case of concurrent user of trade mark by the appellant. As
aresult, the orders of the IPAB and High Court are set aside.

03.08.2018 | DEEPAYAN MOHANTY (PLAINTIFF) vs. CARGILL INDIA PVT LTD.& | DELHI HIGH COURT
ORS. (DEFENDANTS)

Indian Contract Act, 1872 - Section 27 - Agreement in restraint of trade - Cash portion of bonus paid but
retention portion refused on the ground of joining competitor’s business - Whether tenable - Held, No.

Brief facts:

The Plaintiff is the employee of Defendant Company and he was awarded a bonus for the years 2006-07, 20067-
08 & 20098-09. The award of the said bonus was split 50-50. 50% comprised a cash award, which was paid
to the Plaintiff and 50% was retained as a deferred incentive award. Cash portion was paid to the Plaintiff at
the relevant time and the remaining was deferred over a period of three years and was to be given to him with
interest. This bonus award contained a forfeiture clause, by which if an employee joins a competitor’s business,
the withheld bonus would be forfeited.

The Plaintiff resigned from Defendant which was accepted on the same day and he was relieved from duty. The
plaintiff joined in a competitor’s business. When the Plaintiff approached the Defendants for payment of the
balance incentive award, he was informed that he did not comply with the terms and conditions of the incentive
award and hence the payment was not liable to be made.

Decision : Suit decreed.
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Reason :

The first and foremost question is whether the forfeiture clause is valid and enforceable in law. The forfeiture
clause is clear: If a person engages in a competing business/service within the two years period after leaving
Cargill, the outstanding amount can be forfeited. It is the settled position, in India at least, that no employer has
a right to restrain an employee from taking up competing employment after the term of employment.

Such a clause is invalid and unenforceable as per Section 27 of the Indian Contract Act, 1872. But what Cargill is
doing in the present case is not restraining him from pursuing his competing business but refusing to disburse
the balance incentive award amount to him since he allegedly engaged in a competing business. Can such a
clause be held to be valid and enforceable? The answer to this question depends upon the nature of the sum
being withheld. The deferred incentive is an amount which was awarded to an employee as a reward for good
performance “during the course of employment”. The said amount is awarded in full in favour of the employee.
Only the payment is postponed partially and for the postponement of the payment, interest is also paid by
Cargill to the employee. Thus, the amount belonging to the employee is being withheld by Cargill. Ideally, the
entire amount ought to be disbursed at the time when it was awarded but as a part of Cargill's company policy
it is being deferred.

If the deferment is to enforce a clause which is otherwise unenforceable, the forfeiture based on the said clause,
isitselfillegal. The amount does not belong to Cargill. It belongs to the employee and Cargill is merely making the
employee agree to take the amount with interest after the period of two years. That does not mean that under
the garb of paying interest, Cargill can forfeit something on the basis of an invalid and unenforceable clause in
the agreement. The terms used in the clause, namely, “forfeiture”, and “awarded but not yet distributed” clearly
show that the amount vests in the employee and only the disbursement is deferred. The fact that interest is
being paid on the unpaid incentive amount also shows that the intention of Cargill seems to be merely enforce
conditions on employees which cannot otherwise be enforced in law, at least in India.

The condition in an employment contract that an employee cannot engage in competing business after
employment for any period is, in restraint of trade, as is clear from a reading of Percept D’Mark India Pvt. Ltd. v
Zaheer Khan, (2006) 4 SCC 227 and Niranjan Shankar Golikari v. Century Spinning and Manufacturing (1967) 2
SCR 378.

There is yet another dimension to the forfeiture clause: By the said clause, the company seeks to abrogate
money which vests in the employee. This would also be in restraint of trade.

The factum of the award has not been disputed and the conditions of the deferred incentive are also not
disputed. The resignation and the acceptance thereof are also not disputed. Under these circumstances, the
court is thus not embarking on an adventure which is completely alien to the dispute in hand i.e. the payment
of the outstanding deferred incentive amount. The arguments on behalf of Cargill i.e. that the conduct of the
Plaintiff raises a triable issue may not be correct inasmuch as the court in this case is not adjudicating the
violation of the employment contract or the alleged breach of fiduciary relationship between the Plaintiff and
the Defendants. The same would have to be considered and adjudicated in appropriate proceedings if Cargill
chooses to file any.

As on date, when the court enquired as to whether the Defendants took any action against the Plaintiff in respect
of allegations made by them in the leave to defend application or if they had sought refund of the cash part of
the incentive already given to him, the answer was a categorical no. If the cash part of the incentive has not been
withdrawn and the amount has vested in the Plaintiff, there can be no reason to withhold disbursement of the
same. The forfeiture clause is clearly not enforceable, as it is in restraint of trade.

13.09.2018 | M/S SHRIRAM EPC LIMITED (APPELLANT) vs. RIOGLASS | SUPREME COURT OF INDIA
SOLAR SA (RESPONDENT)

Arbitration and Conciliation Act, 1996 read with India Stamp Act, 1889 - Sections 48 & 49 - Enforcement
of foreign award - Whether stamp duty on the foreign award has to be paid for enforcement - Held, No.
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Brief facts :

The Appellant had suffered a foreign award and the Respondent filed the foreign award in India for execution.
The Single Judge of the Madras High Court allowed the execution of this foreign award, overruling the objection
of the respondent that no stamp duty has been paid on in in India and hence it could not be enforced under
Sections 48 and 49 of the Arbitration and Conciliation Act, 1996 (“1996 Act”). Appeal to the Division bench was
also dismissed. Hence, the present appeal before the Supreme Court.

Decision : Appeal dismissed.

Reason :

The main bone of contention in the present appeal is whether the expression “award” would include a foreign
award.

On a reading of the aforesaid provisions of the Civil Procedure Code, 1882 and the Indian Arbitration Act, 1899,
it becomes clear that the only “award” that is referred to in the Indian Stamp Act, 1899 is an award that is made
in the territory of British India provided that such award is not made pursuant to a reference made by an order
of the Court in the course of a suit. At this point in time, it is important to note that there were several princely
states in India governed by sovereign rulers which had their own laws. Arbitration laws, if any, in the aforesaid
princely states, if they were to culminate in awards, would not be “awards” under either the Civil Procedure
Code, 1882 or the Indian Arbitration Act, 1899. They would therefore be foreign awards insofar as British India
is concerned. An award made in a princely state, or in a foreign country, if enforced by means of a suit in British
India, would not be covered by the expression “award” contained in Item 12 of Schedule I of the Indian Stamp
Act, 1899. Only awards which are decisions in writing by an arbitrator or umpire, made in British India, on a
reference made otherwise than by an order of the Court in the course of a suit would be included.

This position continued even when the Code of Civil Procedure, 1908 contained a Second Schedule, which
substituted the arbitration provisions contained in the Code of Civil Procedure, 1882. Here again, under the
Second Schedule, parties to a suit may apply for an order of reference to arbitration and an award would follow.

It will thus be seen that “award” under Item 12 of Schedule I of the Indian Stamp Act, 1899 has remained
unchanged till date. As has been held by us hereinabove, in 1899, this “award” would refer only to a decision in
writing by an arbitrator or umpire in a reference not made by an order of the Court in the course of a suit. This
would apply only to such award made at the time in British India, and today, after the amendment of Section
1(2) of the Indian Stamp Act, 1899 by Act 43 of 1955, to awards made in the whole of India except the State of
Jammu and Kashmir. This being the case, we are of the view that the expression “award” has never included a
foreign award from the very inception till date. Consequently, a foreign award not being includible in Schedule
[ of the Indian Stamp Act, 1899, is not liable for stamp duty.

21.02.2018 | SONELL CLOCKS AND GIFTS LTD.(APPELLANT) vs. THENEW | SUPREME COURT OF
INDIA ASSURANCE CO. LTD. (RESPONDENT) INDIA

Insurance Act read with Appointment of Surveyors Regulations - Claim lodged with delay of about 4
months - Insurer appointed surveyor - Later insurer repudiated the claim - Whether appointment of
surveyor operates as waiver against the insurer - Held, No.

Brief facts:

The appellant had taken an Insurance Policy from the respondent (Insurance Company) for a period of one year
from 19th July, 2004 to 18th July, 2005, in respect of its building, plant and machinery. Due to torrential rains
and floods in the entire area, the water gushed into the factory premises causing damage to the machinery as
well as raw material lying therein. This event occurred on 4th August, 2004. Intimation of the loss was given to
the respondent after a gap of 3 months 25 days, on 30th November, 2004. Thereafter, the respondent appointed
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a surveyor to assess the loss caused due to the flooding of the factory premises. The surveyor after causing
inspection submitted its report to the respondent inter alia stating that the claim was not payable on account
of the failure of the complainant to comply with the mandate of Clause 6 of the general conditions of the policy.
Acting upon the said report, the respondent repudiated the claim.

Decision : Appeal dismissed.

Reason :

The singular question involved in these appeals is whether the respondent (insurer) had waived the condition
relating to delay in intimation, by appointing a surveyor.

It is well established position that waiver is an intentional relinquishment of a right. It must involve conscious
abandonment of an existing legal right, advantage, benefit, claim or privilege, which except for such a waiver, a
party could have enjoyed. It is an agreement not to assert a right. To invoke the principle of waiver, the person
who is said to have waived must be fully informed as to his rights and with full knowledge about the same, he
intentionally abandons them. There must be a specific plea of waiver, much less of abandonment of a right by
the opposite party.

In the present case, it is common ground that the letter of repudiation elucidates that the claim of the appellant
was rejected on the ground that neither the intimation of the loss had been given to it immediately after the
loss nor were the requisite particulars of the loss conveyed within stipulated period and there was breach
of terms and conditions of Clause 6 of the general conditions of the policy. Additionally, the surveyor report
predicates that it was very difficult to estimate the damages for the reasons mentioned therein and that the
claim of the appellant was not payable on account of breach of Clause 6 of the general conditions of the policy.
That recommendation commended to the respondent. It has been so incorporated in the letter of repudiation.

The expression “duration” is of some significance which is reflective of the existence or otherwise of the
policy itself. In the present case, there is no dispute about the subsistence of the policy but is one of violation
of condition No.6 of the policy. Furthermore, in the present case the controversy will have to be answered
on the basis of Standard Fire and Special Perils Policy relatable to condition No.6 obligating the insured to
give forthwith intimation of the loss to the insurer. The two clauses are materially different and relate to two
different and distinct insurance policies. In other words, Clause 5 of the Marine Insurance Policy and Clause 6
of the present policy are incomparable being qualitatively different.

To put it differently, Galada’s case (supra) was not a case which considered repudiation based on a premise or
a reason similar to condition No.6 of the present policy and a specific plea taken by the insurer in that behalf
in the repudiation letter itself. Notably, Clause 5 of the Marine Insurance Policy which was the subject matter
in Galada’s case (supra) did not have a negative covenant as in this case in the proviso to condition No.6 of the
subject policy. The fulfilment of the stipulation in Clause 6 of the general conditions of the policy is the sine qua
non to maintain a valid claim under the policy.

In that, the event occurred on 4th August, 2004 but intimation was given to the insurer only on 30th November,
2004 after a gap of around 3 months 25 days. No explanation was offered for such a long gap much less plausible
and satisfactory explanation. The stipulation in condition No.6 of the policy to forthwith give notice to the
insurer is to facilitate the insurer to make a meaningful investigation into the cause of damage and nature of
loss, if any.

Thus, the appointment of a surveyor by the respondent after receipt of intimation of the loss from the appellant,
in the context of the present insurance policy, coupled with the 2000 Regulations and in particular an express
stand taken in the repudiation letter sent by the respondent to the appellant after consideration of the surveyor’s
report, it cannot be construed to be a case of waiver on the part of the respondent.

In view of the above, we uphold the conclusion of the Commission that the respondent (insurer) had not waived
the condition relating to delay stipulated in Clause 6 of the general 6 conditions of the policy, by appointing a
surveyor. Accordingly, these appeals must fail.
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10.10.2018 | DREDGING CORPORATION OF INDIA (PETITIONER) vs.|DELHIHIGH COURT
MERCATOR LTD (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Appeal - Seat of arbitration London - Venue changed to Delhi
with parties’ consent - Whether courts in Delhi have jurisdiction - Held, No.

Brief facts :

The respondent has challenged the jurisdiction of this Court to entertain these petitions under Section 34 of the
Arbitration and Conciliation Act, 1996. The ground of challenge was that the seat of arbitration in the present
petitions was London and therefore, Part-1 and Section 34 of the Act will not be applicable to such arbitration
proceedings.

The Arbitration Agreement between the parties is contained in Clause 24 of the Time Charter Party Agreement(s)
under which the seat of arbitration was fixed at London. However, the parties by agreement agreed to have the
venue of arbitration at New Delhi.

Decision : Petition dismissed.

Reason :

A reading of the correspondence exchanged between the parties would clearly show that the parties did not
arrive at a consensus for change of ‘Seat’ of arbitration from London to New Delhi though this was the initial
request of the respondent.

[ cannot not agree with the submissions made by the counsel for the petitioner that in the above correspondence
the use of word ‘venue’ by the parties has to be construed as ‘seat’. In my opinion, the parties were very well
aware of the distinction between the ‘seat’ and ‘venue’ and therefore, the respondent insisted that while
the ‘Seat’ of arbitration shall remain at London, it is only the ‘venue’ which can be shifted to New Delhi. The
petitioner also agreed to the same as in its opinion the change of ‘venue’ would not require any amendment to
the Charter Party Agreement, while a change in seat would have required such amendment.

Once the Arbitration Agreement was invoked by the respondent, though the petitioner wanted such change,
the respondent refused. Thereafter, the parties only agreed to a change of ‘venue’ of arbitration from London
to New Delhi.

This was the consistent understanding of the petitioner itself, not only before the Arbitral Tribunal as recorded
in its procedural order referred hereinabove, but also by its conduct of filing a petition under Section 68 of the
(English) Arbitration Act, 1996 before the High Court of Justice at London.

Applying the judgment of Union of India v. Hardy Exploration and Production (India) INC 2018 SCC Online SC
1640 to the facts of the present case, not only clause 24 of the Charter Party Agreement(s) but also the conduct
of the parties, gathered from the exchange of correspondence, their conduct before the Arbitral Tribunal as
also the conduct subsequent to the passing of the Impugned Award, would lead to a conclusion that the parties
agreed on the ‘Seat’ of arbitration to be at London.

In view of the above, this Court would lack jurisdiction to entertain the present petitions under Section 34 of
the Act. The same are accordingly dismissed.

16.10.2018 [ GOVT OF N.C.T OF DELHI (PETITIONER) vs. YASIKAN | DELHI HIGH COURT
ENTERPRISES PVT. LTD. (RESPONDENT)

Arbitration and Conciliation Act, 1996 - Arbitration agreement - Contract with proprietary concern
“Yasikan Enterprise” - Arbitration invoked by “Yasikan Enterprise Pvt Ltd” a company of the proprietor
- Whether tenable - Held, No. Brief facts :
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The appellant called a tender for providing sanitation and scavenger services inside and outside the building
including reception services from designated places for the Delhi Sachivalaya/Secretariat, I.P. Estate, New Delhi.
One M/s Yasikan Enterprises - a sole proprietary concern of Shri Jagdish Kumar submitted his offer and the
work was awarded to him.

When dispute arose between the Parties, M/s. Yasikan Enterprises Pvt. Ltd the same was referred to a sole
arbitrator and an award was passed against the appellant. The appellant challenged the award mainly on the
ground that the arbitration agreement was with the proprietor of Yasikan Enterprises and not with Yasikan
Enterprises Pvt Ltd.

Decision : Petition allowed.

Reason :

The first submission of the Petitioner is that there was no arbitration clause with the company M/s Yasikan
Enterprises Pvt. Ltd. The contract was awarded to the firm M/s Yasikan Enterprises, which was a sole proprietary
concern. Accordingly in the absence of an arbitration agreement, the arbitration proceedings are void ab initio
and the award is liable to be set aside.

The Respondent, on this issue, submits that the reference having been made by the Lieutenant Governor on the
request of M/s Yasikan Enterprises Pvt. Ltd., the same does not deserve to be set aside.

As per Section 7 of the Act, every arbitration agreement has to be in writing between the parties. It also has to
be signed by the parties. In the present case, there is no arbitration agreement signed between the Petitioner
and M/s Yasikan Enterprises Pvt. Ltd. The company was not awarded the contract. The offer was submitted by
M/s Yasikan Enterprises as a sole proprietary firm. It was signed by Mr. Jagdish Kumar as the sole proprietor.

The company being a distinct legal entity from the sole proprietorship, the arbitration clause, does not apply
devolve upon the company. Moreover, the arbitration clause is an independent clause which is not assignable.
This is clear from a reading of Delhi Iron and Steel Company Limited v. U.P. Electricity Board & Another (2002) 61
DRJ 280.

“17. So far as the arbitration clause is concerned it was held that this contract is personal in its character and
incapable of assignment on that ground. However it is a settled law that an arbitration clause does not take
away the right of a party of a contract to assign it if it is otherwise assignable.

18. While distinguishing between two clauses of assignment the Supreme Court observed that a right of
obligations under a contract cannot be assigned except with the consent of the promisee, and when such
consent is given, it is really a novation resulting in substitution of liabilities. In other words, rights under a
contract are assignable unless the contract is personal in its nature or the rights are incapable of assignment
either under the law or under an agreement between the parties.

19. As observed above the petitioner had the liability to perform all contracts of Victor Cables and all benefits
arising therefrom and liabilities thereunder in all or in any form. It does not mean that he had also the
obligation to get the dispute settled by way of arbitration as agreed by Victor Cables. These are two different
and distinguished liabilities. The former is assignable where the latter is not. Thus the undertaking by the
petitioner that “all contracts of Victor Cables Corporation and all benefits arising therefrom and liabilities
thereunder in all or in any form shall be of the petitioner” was in the form of discharging all the liabilities
of the Victor Cables and there was nothing personal about such contracts whereas clause of arbitration was
personal in its character and was even otherwise incapable of assignment.

20. Inview of the foregoing reasons the unilateral reference of the alleged disputes to the respondent No. 2 and
unilateral appointment of respondent No.2 as arbitrator are hereby held illegal and inoperative and set aside.
Petition is allowed.”

Thus, the reference to arbitration was contrary to law. The award is liable to be set aside on this sole ground.
However, this Court is also examining the matter on merits. After examining the merits the award was set aside
on merits also.
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25.10.2018 | TRUSTEE, JACOBITE SYRIAN CATHEDRAL & ANR vs. | NATIONAL CONSUMER DISPUTES
JIPPU VARKEY [NCDRC] REVISION REDRESSAL COMMISSION

Consumer Protection Act, 1985 - Cathedral collecting money for permitting to construct family tomb-
tomb destroyed - Whether deficiency of services liable for compensation - Held, No.

Brief facts :

The case of the complainant, who is a Christian by faith, is that the petitioners, who are the Trustees of Jacobite
Syrian Cathedral collected a sum of Rs.1001/- from him 31.12.1984, for granting permission to construct
a family tomb in the cemetery of the said Cathedral. The family tomb was allegedly constructed by the
complainant / respondent and even the mortals of his father were placed in the said tomb when he expired
in the year 2004. It is alleged by the complainant that the said tomb was destroyed by the petitioners. Being
aggrieved from the destruction of the tomb and claiming to be a consumer of the petitioners, the complainant
approached the concerned District Forum by way of a consumer complaint, seeking reconstruction of the tomb
and compensation.

The District Forum vide its order dated 31.10.2014 directed that the complainant would have every right to
reconstruct the family tomb at its own cost and the petitioners were liable to extend necessary help and support
to him for the said reconstruction in the cemetery of the Church.

Being aggrieved from the order passed by the District Forum, both the parties preferred separate appeals
before the concerned State Commission. Vide impugned order dated 05.4.2018, the State Commission directed
the petitioners to reconstruct the tomb in the cemetery of the Cathedral at their own expenses and also pay a
sum of Rs.25,000/- as compensation to the complainant. Being aggrieved from the order passed by the State
Commission the petitioner is before this Commission by way of the present revision petition.

Decision : Petition dismissed.

Reason :

The term ‘consumer’ has been defined in Section 2(1) (d) of the Consumer Protection Act and means a person
who either purchases goods or avails services for a consideration. The question which arises for consideration
is as to whether the complainant can be said to have hired or availed the services of the Cathedral or its
Trustees, by allegedly paying Rs. 1001 /- to them, for obtaining permission for construction of a family tomb in
the cemetery of the Cathedral .

In my opinion, the grant of permission for construction of a family tomb in the cemetery of Cathredel does not
amount to rendering services within the meaning of Section 2(1) (o) of the Consumer Protection Act. At best,
it is a permission granted by a religious organization to one of its devotees. Even if some amount is charged
by the religious organization from the devotees for granting the requisite permission that would not amount
to rendering services as is understood in the context of the Consumer Protection Act. A devotee availing such
a facility from the religious organization to which he belongs cannot be said to be a consumer in terms of the
Consumer Protection Act. Therefore, a consumer complaint for redressal of the grievance of the complainant
was clearly not maintainable. The view taken by the fora below in this regard cannot be sustained and is liable
to be set aside.

For the reasons stated hereinabove, the impugned orders are set aside and the complaint is consequently
dismissed, with liberty to the complainant to avail such other remedy as may be open to him in law, including
approaching a Civil Court for the redressal of his grievances.

Facts of the Case

Railway authorities enter into an agreement with Amit Service Ltd., a service providing company to engage
workers for cleaning the railway platforms in a region. As per the agreement, the Service provider has to engage
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certain number of workers daily. The agreement can be renewed every year on mutual agreement on terms.
After a few years, the agreement is terminated. Amit Services Ltd. also terminates the employment of those
workers. The workers raised an industrial dispute against Railway authorities as well as Amit Services Ltd.
for reinstatement claiming that their work is perennial in nature under Railway authorities and they worked
consistently in Railways though under the constant supervision of Amit Services Ltd. They also substantiate
their claim on the ground that Railways have engaged the services of Amit Services Ltd. without any licence
required under the Contract Labour (Regulation and Abolition) act, 1970 and therefore they are direct
employees of Railways.

Fact in Issue/Questions for Consideration
Based on the above facts, following are the questions for the adjudication or consideration:

1) Whether the workers are employees of Railways?

2) Whether Railways have to reinstate them?

Suggestive Solution
The facts of the case are similar to facts in the case of Airports Authority of India vs. A S Yadav & Ors. (Del)
decided on 28.11.2019. Based on that decision, the questions can be answered as under:

1) The workers have been employed only by Amit Services Ltd for a specific type of work under Railways.
The contract by Railways was only with Amit Services Ltd and who will do the work is the decision of Amit
Services Ltd as long as the work is performed as per the contract. If Railways do not have any licence to
employ contract labour, it may be actionable against Railways under the Contract Labour (Regulation and
Abolition) Act, 1970 but it does not automatically make these workers direct employees of the Railways.
Therefore, the workers are not direct employees of railways.

2) For the above reasons, the question of Railways reinstating the workers does not arise. It is up to Amit
Services Ltd. to compensate the workers based on any existing agreement with them or to give them
employment somewhere else.

09.09.2021 | DELHI AIRPORT METRO EXPRESS PVT. LTD.|SUPMREME COURT
APPELLANT(S) vs. DELHI METRO RAIL
CORPORATION LTD.

Contravention of a Statute Not Linked To Public Policy or Public Interest Cannot Be a Ground to Set
Aside an Arbitral Award

Judgement:

In the above case Honble Supreme Court observed that patent illegality should be illegality which goes to
the root of the matter. In other words, every error of law committed by the Arbitral Tribunal would not fall
within the expression ‘patent illegality’. Likewise, erroneous application of law cannot be categorised as patent
illegality. In addition, contravention of law not linked to public policy or public interest is beyond the scope of
the expression ‘patent illegality’. What is prohibited is for courts to re-appreciate evidence to conclude that the
award suffers from patent illegality appearing on the face of the award, as courts do not sit in appeal against the
arbitral award. The permissible grounds for interference with a domestic award under Section 34(2-A) on the
ground of patent illegality is when the arbitrator takes a view which is not even a possible one, or interprets a
clause in the contract in such a manner which no fair-minded or reasonable person would, or if the arbitrator
commits an error of jurisdiction by wandering outside the contract and dealing with matters not allotted
to them. An arbitral award stating no reasons for its findings would make itself susceptible to challenge on
this account. The conclusions of the arbitrator which are based on no evidence or have been arrived at by
ignoring vital evidence are perverse and can be set aside on the ground of patent illegality. Also, consideration
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of documents which are not supplied to the other party is a facet of perversity falling within the expression
‘patent illegality”.

Section 34 (2) (b) refers to the other grounds on which a court can set aside an arbitral award. If a dispute which
is not capable of settlement by arbitration is the subject-matter of the award or if the award is in conflict with
public policy of India, the award is liable to be set aside. Explanation (1), amended by the 2015 Amendment
Act, clarified the expression ‘public policy of India’ and its connotations for the purposes of reviewing arbitral
awards. It has been made clear that an award would be in conflict with public policy of India only when it is
induced or affected by fraud or corruption or is in violation of Section 75 or Section 81 of the 1996 Act, if it is
in contravention with the fundamental policy of Indian law or if it is in conflict with the most basic notions of
morality or justice.

05.03.2021 SUBORNO BOSE (APPELLANT) vs. | SUPREME COURT OF INDIA,
ENFORCEMENT DIRECTORATE & ANR. | CIVIL APPEAL NO. 6267 OF 2020
(RESPONDENT)

Brief Fact:

A show cause notice dated 19.5.2004 was issued to the appellant, stating that the adjudicating authority under
Foreign Exchange Management Act was satisfied that there was a prima facie contravention of Section 10(6)
of the FEMA Act read with Sections 46 and 47 of the said Act and paragraphs A10 and A11 (Current Account
Transaction) of the Foreign Exchange Manual 2003-04 in the complaint filed against the company named M/s.
Zoom Enterprises Limited (for short, “the Company”) of which, the appellant was the Managing Director.

The appellant filed his reply to the said show cause notice on 10.6.2004, inter alia, contending that the Company
had purchased 2 Nos. of Water Cooled Screw Chiller Unit Model and other accessories for a cost of 374000
FRF from Carrier S.A. of France and Air Handling and Fan Coil Unit for US$ 35766 from Carrier Corporation,
Syracuse, New York. The import was done under Export Promotion Capital Goods (EPCG) Licence under Open
General Licence (OGL). The goods were imported, but kept in warehouse, as the Company, which at the relevant
time was under another person and others, failed to take steps to get the goods released. The appellant took
over the project only in July, 2002 and afterwards, he spent nearly 5 crores of rupees for the project work.
Due to financial constraints, in February, 2003, a request was made to Tourism Finance Corporation of India
Limited (TFCI) for sanction of a bank guarantee of Rs.40,00,000/( Rupees forty lakhs only) to get the shipment
in question cleared from the Customs Department, but for the reasons beyond the control of the Company and
the appellant in particular, the shipment could not be cleared. A request was made to the Customs authority to
help the Company to get the goods cleared, in case the clearing agent is unable to take necessary steps on their
behalf. In the end, a request was made in the reply to grant more time to get the goods cleared and to submit the
Bill of Entry (Exchange Control Copy) with the authorised dealer.

The adjudicating authority concluded that the noticee Company and the appellant had violated the provisions
of the FEMA Act. The Company, as well as, the appellant carried the matter in appeal before appellate authority.
The appellate authority vide order dated

13.6.2005 dismissed both the appeals and was pleased to uphold the decision of the adjudicating authority.

Being aggrieved, the Company, as well as the appellant carried the matter before the High Court. Both appeals
were dismissed by the High Court vide its judgment and observed thus: “After hearing the learned Counsel
for the parties and after going through the materials on record placed before us, we are of the opinion that the
violation which has been done by the appellant/petitioner, cannot be stated to be a technical violation and it
is well settled law that contravention of the said Act or Foreign Exchange Regulation Act, 1973 has created a
strict liability. The violation of these two Acts would come within the meaning of economic offence and cannot
be treated as technical offence.
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Hence, in our considered opinion, after initial committal and/or contravention of Section 10(6) of the said Act,
the violation continues till the time, compliance is made. Therefore, we hold that taking over the charge of the
appellate company in the year 2002, cannot absolve the appellant from the liability and, in our considered
opinion, the appellant company correctly held as guilty on the face of the continuance of the offence.

Hence, we are of the considered opinion that the Learned Tribunal correctly came to the conclusion and we
do not find that there is any reason whatsoever to interfere with the order so passed by the Learned Tribunal.
Accordingly, both the appeals are dismissed. For the reasons stated hereinabove, both the appeals are disposed
of”

Against the decision of the High Court, the Company, as well as the appellant preferred separate special leave
petitions before Supreme Court.

Judgement:

Hon’ble Supreme Court inter-alia observed that the High Court has opined that the contravention referred to
in Section 10(6) by its very nature is a continuing offence. We agree with that view. It is indisputable that
the penalty provided for such contravention is on account of civil obligation under the FEMA Act or the rules
or regulations or direction or order made thereunder. If the delinquency is a civil obligation, the defaulter is
obligated to make efforts by payment of the penalty imposed for such contravention. So long as the imported
goods remained uncleared and obligation provided under the rules and regulations to submit Bill of Entry was
not discharged, the contravention would continue to operate until corrective steps were taken by the Company
and the persons in charge of the affairs of the Company.

Itis not the case of the appellant that he is not an officer or a person in charge of and responsible to the Company
for the conduct of the business of the Company, as well as, the Company on or after 22.10.2001. Considering
the fact that the appellant admittedly became aware of the contravention yet failed to take corrective measures
until the action to impose penalty for such contravention was initiated, he cannot be permitted to invoke the
only defence available in terms of proviso to subsection (1) of Section 42 of the FEMA Act that the contravention
took place without his knowledge or that he exercised all due diligence to prevent such contravention. In the
reply filed to the showcause notice by the appellant, no such specific plea has been taken.

To sum up, we hold that no error has been committed by the adjudicating authority in finding that the appellant
was also liable to be proceeded with for the contravention by the Company of which he became the Managing
Director and for penalty therefor as prescribed for the contravention of Section 10(6) read with Sections 46
and 47 of the FEMA Act read with paragraphs A10 and A11 (Current Account Transaction) of the Foreign
Exchange Manual 200304. The first appellate authority and the High Court justly affirmed the view so taken by
the adjudicating authority.
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26/07/2021 Orator Marketing Pvt. | Supreme Court of India,
Ltd(Appellant) Civil Appeal No. 2231 0f 2021
VS.
Samtex Desinz Pvt.
Ltd(Respondent)

Insolvency and Bankruptcy Code, 2016- Section 7- interest free loan given to corporate debtor- non-
payment thereoflender filing CIRP application- NCLT & NCLAT dismisses the application on the ground
that it is an interest free loan, and the applicant is not a financial creditor- whether correct-Held, No

Brief facts:

The Original Lender, advanced a term loan of Rs.1.60 crores to the Corporate Debtor for a period of two years,
to enable the Corporate Debtor to meet its working capital requirement. The Original Lender has assigned the
outstanding loan to the Appellant. According to the Appellant the loan was due to be repaid by the Corporate
Debtor in full within 01.02.2020. The Appellant claims that the Corporate Debtor made some payments,
but Rs.1.56 crores still remain outstanding. The Appellant filed a Petition under Section 7 of the IBC in the
NCLT for initiation of the Corporate Resolution Process. NCLT dismissed the petition with the finding that the
Appellant is not a financial creditor of the Respondent. On appeal, NCLAT also concurred with the judgement
of the NCLT. Hence the present appeal before the Supreme Court. The short question involved in this Appeal
is, whether a person who gives a term loan to a Corporate Person, free of interest, on account of its working
capital requirements is not a Financial Creditor, and therefore, incompetent to initiate the Corporate Resolution
Process under Section 7 of the IBC.

Decision & Reason: Appeal allowed.

The judgment and order of the NCLAT, affirming the judgment and order of the Adjudicating Authority (NCLT)
and dismissing the appeal is patently flawed. Both the NCLAT and NCLT have misconstrued the definition of
‘financial debt’ in Section 5(8) of the IBC, by reading the same in isolation and out of context.

When a question arises as to the meaning of a certain provision in a statute, the provision has to be read in its
context. The statute has to be read as a whole. The previous state of the law, the general scope and ambit of the
statute and the mischief that it was intended to remedy are relevant factors.

The definition of ‘financial debt’ in Section 5(8) of the IBC has been quoted above. Section 5(8) defines ‘financial
debt’ to mean “a debt along with interest if any which is disbursed against the consideration of the time value
of money and includes money borrowed against the payment of interest, as per Section 5(8) (a) of the IBC. The
definition of ‘financial debt’ in Section 5(8) includes the components of sub-clauses (a) to (i) of the said Section.

The NCLT and NCLAT have overlooked the words “if any” which could not have been intended to be otiose.
‘Financial debt’ means outstanding principal due in respect of a loan and would also include interest thereon,
if any interest were payable thereon. If there is no interest payable on the loan, only the outstanding principal
would qualify as a financial debt. Both NCLAT and NCLT have failed to notice clause (f) of Section 5(8), in terms
whereof ‘financial debt’ includes any amount raised under any other transaction, having the commercial effect
of borrowing.

Furthermore, sub-clauses (a) to (i) of Sub-section 8 of Section 5 of the IBC are apparently illustrative and not
exhaustive. Legislature has the power to define a word in a statute. Such definition may either be restrictive or
be extensive. Where the word is defined to include something, the definition is prima facie extensive.

At the cost of repetition, it is reiterated that the trigger for initiation of the Corporate Insolvency Resolution
Process by a Financial Creditor under Section 7 of the IBC is the occurrence of a default by the Corporate Debtor.

‘Default’ means non-payment of debt in whole or part when the debt has become due and payable, and debt
means a liability or obligation in respect of a claim which is due from any person and includes financial debt and
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operational debt. The definition of ‘debt’ is also expansive and the same includes inter alia financial debt. The
definition of ‘Financial Debt’ in Section 5(8) of IBC does not expressly exclude an interest free loan. ‘Financial
Debt’ would have to be construed to include interest free loans advanced to finance the business operations of
a corporate body.

The appeal is, therefore, allowed. The judgment and order impugned is, accordingly, set aside. The order of the

Adjudicating Authority, dismissing the petition of the Appellant under Section 7 of the IBC is also set aside. The
petition under Section 7 stands revived and may be decided afresh, in accordance with law and in the light of
the findings above.

13/05/2021 India Resurgence Arc Pvt Ltd v. | Supreme Court of India,
(Appellant) Civil Appeal No. 1700 of 2021
VS.
Amit Metaliks Ltd & Anr
(Respondent)

Insolvency and Bankruptcy Act,2016- approval of resolution plan by CoC - exercise of commercial
wisdom by CoC- discretion of adjudicating authority- whether correct- Held, Yes.

Brief Facts:

The appellant challenged the resolution plan in the corporate insolvency resolution process concerning the
corporate debtor VSP Udyog Private Limited (respondent No. 2 herein), as submitted by the resolution applicant
Amit Metaliks Limited (respondent No. 1 herein). NCLT approved the resolution plan and the NCLAT confirmed
it. Hence, the appellant seeks to question the order passed by the National Company Law Appellate Tribunal by
way of this appeal.

Decision: Dismissed.

Reason

Having heard the learned counsel and having perused the material placed on record, we are clearly of the view
that this appeal remains totally bereft of substance and does not merit admission.

The requirements of law, particularly in regard to the contentions sought to be urged on behalf of the appellant,
are referable to the provisions contained in Section 30 of the Code dealing with the processes relating to
submission of a resolution plan, its mandatory contents, its consideration and approval by the Committee of
Creditors, and its submission to the Adjudicating Authority for approval.

As regards the process of consideration and approval of resolution plan, it is now beyond a shadow of doubt
that the matter is essentially that of the commercial wisdom of Committee of Creditors and the scope of judicial
review remains limited within the four-corners of Section 30(2) of the Code for the Adjudicating Authority.

It needs hardly any elaboration that financial proposal in the resolution plan forms the core of the business
decision of Committee of Creditors. Once it is found that all the mandatory requirements have been duly
complied with and taken care of, the process of judicial review cannot be stretched to carry out quantitative
analysis qua a particular creditor or any stakeholder, who may carry his own dissatisfaction. In other words, in
the scheme of IBC, every dissatisfaction does not partake the character of a legal grievance and cannot be taken
up as a ground of appeal.

The NCLAT was, therefore, right in observing that such amendment to sub-section (4) of Section 30 only
amplified the considerations for the Committee of Creditors while exercising its commercial wisdom so as to
take an informed decision in regard to the viability and feasibility of resolution plan, with fairness of distribution
amongst similarly situated creditors; and the business decision taken in exercise of the commercial wisdom of
CoC does not call for interference unless creditors belonging to a class being similarly situated are denied fair
and equitable treatment.
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In regard to the question of fair and equitable treatment, though the Adjudicating Authority as also the Appellate
Authority have returned concurrent findings in favour of the resolution plan yet, to satisfy ourselves, we have
gone through the financial proposal in the resolution plan. What we find is that the proposal for payment to all
the secured financial creditors (all of them ought to be carrying security interest with them) is equitable and
the proposal for payment to the appellant is at par with the percentage of payment proposed for other secured
financial creditors. No case of denial of fair and equitable treatment or disregard of priority is made out.

The repeated submissions on behalf of the appellant with reference to the value of its security interest neither
carry any meaning nor any substance. Thus, what amount is to be paid to different classes or sub- classes of
creditors in accordance with provisions of the Code and the related Regulations, is essentially the commercial
wisdom of the Committee of Creditors; and a dissenting secured creditor like the appellant cannot suggest a
higher amount to be paid to it with reference to the value of the security interest.

In Jaypee Kensington(supra), this Court repeatedly made it clear that a dissenting financial creditor would be
receiving the payment of the amount as per his entitlement; and that entitlement could also be satisfied by
allowing him to enforce the security interest, to the extent of the value receivable by him. It has never been
laid down that if a dissenting financial creditor is having a security available with him, he would be entitled to
enforce the entire of security interest or to receive the entire value of the security available with him. It is but
obvious that his dealing with the security interest, if occasion so arise, would be conditioned by the extent of
value receivable by him.

The extent of value receivable by the appellant is distinctly given out in the resolution plan i.e., a sum of INR
2.026 crores which is in the same proportion and percentage as provided to the other secured financial creditors
with reference to their respective admitted claims. Repeated reference on behalf of the appellant to the value of
security at about INR 12 crores is wholly inapt and is rather ill-conceived.

The limitation on the extent of the amount receivable by a dissenting financial creditor is innate in Section
30(2)(b) of the Code and has been further exposited in the decisions aforesaid. It has not been the intent of the
legislature that a security interest available to a dissenting financial creditor over the assets of the corporate
debtor gives him some right over and above other financial creditors so as to enforce the entire of the security
interest and thereby bring about an inequitable scenario, by receiving excess amount, beyond the receivable
liquidation value proposed for the same class of creditors.

It needs hardly any emphasis that if the propositions suggested on behalf of the appellant were to be accepted,
the result would be that rather than insolvency resolution and maximisation of the value of assets of the
corporate debtor, the processes would lead to more liquidations, with every secured financial creditor opting
to stand on dissent. Such a result would be defeating the very purpose envisaged by the Code; and cannot be
countenanced. For what has been discussed hereinabove, this appeal fails and stands dismissed.

22/04/2021 Sandeep Khaitan (Appellant) Supreme Court of India,
VS. Criminal Appeal No.447 OF 2021
JSVM Plywood Industries Ltd
(Respondent)

Section 14 of the Insolvency and Bankruptcy Code,2016 read with section 482 of the CrPC- CIRP-
operation of frozen bank account was allowed to be operated- whether correct-Held, No.

Brief facts:

The appeal is directed against order dated 04.02.2021 passed by the Hon'ble High Court of Guwahati. In the
impugned order, the High Court has allowed an interlocutory application filed by the Respondent No. 1 to allow
it to operate its bank account maintained with the ICICI Bank Bhubaneswar and to unfreeze the bank account
of its creditors over which the lien has been created and the accounts frozen pursuant to the lodging of an FIR
by the appellant before us. It was made subject to conditions.
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Decision: Appeal allowed.

Reason:

The provisions of the IBC contemplate resolution of the insolvency if possible, in the first instance and should it
not be possible, the winding up of the Corporate Debtor. The role of the insolvency professional is neatly carved
out. From the date of admission of application and the appointment of Interim Resolution Professional, the
management of the affairs of the Corporate Debtor is to vest in the Interim Resolution Professional. With such
appointment, the powers of the Board of Directors or the partners of the Corporate Debtor as the case may be
to stand suspended. Section 17 further declares that the powers of the Board of Directors or partners are to be
exercised by the Interim Resolution Professional. The financial institutions are to act on the instructions of the
Interim Resolution Professional. Section 14 is emphatic, subject to the provisions of sub section (2) and (3).
The impact of the moratorium includes prohibition of transferring, encumbering, alienating or disposing of by
the Corporate Debtor of any of its assets.

We have to also in this context bear in mind that the High Court appears to have, in passing the impugned order,
which is an interim order for that matter, overlooked the salutary limits on its power under Section 482. The
power under Section 482 may not be available to the Court to countenance the breach of a statuary provision.
The words ‘to secure the ends of justice’ in Section 482 cannot mean to overlook the undermining of a statutory
dictate, which in this case is the provisions of Section 14, and Section 17 of the IBC.

Itwould appear to us thathaving regard to the orders passed by the NCLT admitting the application, under Section
7, and also the ordering of moratorium under Section 14 of the IBC and the orders which have been passed by
the tribunal otherwise, the impugned order of the High Court resulting in the Respondent No. 1 being allowed
to operate the account without making good the amount of Rs 32.50 lakhs to be placed in the account of the
Corporate Debtor cannot be sustained. The Learned Counsel for the Appellant has also no objection in the
Respondent No. 1 being allowed to operate its account subject to it remitting an amount of Rs. 32.50 lakhs into
the account of the Corporate Debtor. In such circumstances, Appeal is allowed.

The Impugned order is modified as follows: i. The Respondent No.1 is allowed to operate its account subject
to it to first remitting into the account of the Corporate Debtor, the amount of Rs 32.50 lakhs which stood paid
to it by the management of the Corporate Debtor. The assets of the Corporate Debtor shall be managed strictly
in terms of the provisions of the IBC. The Appellant as RP will bear in mind the provision of Section 14 (2A)
and the object of IBC. We however make it clear that our order shall not be taken as our pronouncement on
the issues arising from the FIR including the petition pending under Section 482 of the Cr.P.C. ii. We also make
it clear that the judgment will not stand in the way of the Respondent No.1 pursuing its claim with regard to its
entitlement to a sum of Rs.32.50 lakhs and any other sum from the Corporate Debtor or any other person in the
appropriate forum and in accordance with law. There will be no order as to costs.

13/01/2021 Skillstech Services Pvt Ltd (Appellant) [DEL] W.P.(C) 474/2021
& CM APPL. 1227/2021
Prathiba M. Singh, J.

VS.

Registrar, National Company Law Tribunal &
Anr(Respondent)

Insolvency and Bankruptcy Act,2016- section 9- increase in the threshold limit to file complaint before
NCLT- Registrar refusing to list the petition - whether tenable-Held, No.
Brief facts:

The present petition has been filed by the Petitioner seeking listing of its petition, under Section 9 of the
Insolvency and Bankruptcy Code, 2016, before the appropriate bench of the National Company Law Tribunal
(hereinafter, “NCLT").

The case of the Petitioner was that the Registrar of the NCLT has failed to even list the Petitioner’s matter before
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the appropriate bench of NCLT, on the ground that the threshold of the pecuniary jurisdiction of the NCLT has
now been amended by a notification dated 24th November 2020, from Rs.1 lakh, to Rs.1 crore.

Decision: Allowed.

Reason:

Ld. Counsel the Petitioner, submits that the question as to whether the NCLT has the pecuniary jurisdiction or
not, cannot be decided by the Registrar of the NCLT, but in fact the same ought to be looked into and determined
by an appropriate bench of the NCLT, after appreciating the fact situation involved. Reliance is placed upon the
view of the NCLT, Kochi in IA No. 175/KO0B/2020 in IBA/34/KOB/2020 titled M/s Tharakan Web Innovations
Pvt. Ltd. v. Cyriac Njavally, wherein the Tribunal has held that if disputes had arisen prior to the outbreak of the
pandemic, the said notification may not apply, as the notification cannot be made applicable retrospectively. Ld.
Counsel appearing for the Respondent submits that the said judgment of the NCLT, Kochi Bench has been stayed
by the Kerala High Court.

This court is of the opinion that the question as to whether the NCLT has jurisdiction to entertain a particular
case or not cannot be determined by the Registrar in the administrative capacity. The Registrar would have to
place the matter before the appropriate bench of the NCLT, for the said question to be judicially determined.
The appropriate bench of the NCLT would have to then, take a considered view as to whether notice is liable to
be issued in the matter or not.

The question as to whether the notification dated 24th March 2020 applies to a particular petition that has
been filed prior to the said notification or not is also a question to be determined by the Bench of the NCLT and
not by the Registrar of the Tribunal.

Accordingly, it is directed that the petition under section 9 of the IBC, moved by the Petitioner before the NCLT,
shall be placed by the Registrar, NCLT before an appropriate bench for proceeding further in accordance with
law. The listing of the petition is directed to be done within a period of ten days from today. Advance intimation
of listing of the said matter shall be given to the Petitioner’s counsel by the Registrar.

14/08/2020 BabulalVardharjiGurjar(Appellant) | Supreme Court of India
Vs. Civil Appeal No. 6347 of 2019

Veer Gurjar Aluminium Industries | AM. Khanwilkar & Dinesh
Pvt Ltd & Anr(Respondent) Maheshwarij, JJ.

Insolvency and Bankruptcy Code, 2016- Section 238 A- period of limitation for filing insolvency
application whether the period of limitation commences from the date of commencement of the Act,
irrespective of the date of default- Held, No.

Brief facts:

This appeal under Section 62 of the Insolvency and Bankruptcy Code, 2016 is directed against the judgment and
order passed by the National Company Law Appellate Tribunal whereby, the Appellate Tribunal has rejected
the contention that the application made by respondent No. 2, seeking initiation of Corporate Insolvency
Resolution Process in respect of the debtor company (respondent No. 1 herein), is barred by limitation; and has
declined to interfere with the order, passed by the National Company Law Tribunal, for commencement of CIRP
as prayed for by the respondent No. 2.

In the impugned order, the Appellate Tribunal has observed that the Code having come into force on 01.12.2016,
the application made in the year 2018 is within limitation. The Appellate Tribunal has assigned another reason
that mortgage security having been provided by the corporate debtor, the limitation period of twelve years is
available for the claim made by the financial creditor as per Article 61 (b) of the Limitation Act, 19638-9 and
hence, the application is within limitation.
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Decision & Reason:

Having taken note of the rudiments that the Code is a beneficial legislation intended to put the corporate debtor
on its feet and it is not a mere money recovery legislation for the creditors; and having also noticed that CIRP is
notintended to be adversarial to the corporate debtor but is essentially to protect its interests and that CIRP has
its genesis in default on the part of the corporate debtor, we may now examine the operation of law of limitation
over the proceedings under the Code.

When Section 238-A of the Code is read with the above-noted consistent decisions of this Court in Innoventive
Industries, B.K. Educational Services, Swiss Ribbons, K. Sashidhar, Jignesh Shah, Vashdeo R. Bhojwani, Gaurav
Hargovindbhai Dave and Sagar Sharma respectively, the following basics undoubtedly come to the fore:

¢ that the Code is a beneficial legislation intended to put the corporate debtor back on its feet and is not a
mere money recovery legislation;

e that CIRP is not intended to be adversarial to the corporate debtor but is aimed at protecting the interests
of the corporate debtor;

¢ thatintention of the Code is not to give a new lease of life to debts which are time-barred;

¢ that the period of limitation for an application seeking initiation of CIRP under Section 7 of the Code is
governed by Article 137 of the Limitation Act and is, therefore, three years from the date when right to
apply accrues;

e that the trigger for initiation of CIRP by a financial creditor is default on the part of the corporate debtor,
that is to say, that the right to apply under the Code accrues on the date when default occurs;

e that default referred to in the Code is that of actual nonpayment by the corporate debtor when a debt has
become due and payable; and

e that if default had occurred over three years prior to the date of filing of the application, the application
would be time-barred save and except in those cases where, on facts, the delay in filing may be condoned; and

e an application under Section 7 of the Code is not for enforcement of mortgage liability and Article 62 of
the Limitation Act does not apply to this application.

The discussion foregoing leads to the inescapable conclusion that the application made by the respondent No.
2 under Section 7 of the Code in the month of March 2018, seeking initiation of CIRP in respect of the corporate
debtor with specific assertion of the date of default as 08.07.2011, is clearly barred by limitation for having been
filed much later than the period of three years from the date of default as stated in the application. The NCLT
having not examined the question of limitation; the NCLAT having decided the question of limitation on entirely
irrelevant considerations; and the attempt on the part of the respondents to save the limitation with reference
to the principles of acknowledgment having been found unsustainable, the impugned orders deserve to be set
aside and the application filed by the respondent No. 2 deserves to be rejected as being barred by limitation.

18/09/2020 Sagufa Ahmed(Appellant) Supreme Court of India
Vs. Civil Appeal Nos. 3007 & 3008 of 2020
Upper Assam Plywood Products Pvt. | A.B. Bobde, A.S. Bopanna & V.
Ltd(Respondent) Ramasubramanian, JJ.

Insolvency and Bankruptcy Code, 2016- appeal- delay in filing- appeal dismissed- whether correct-
Held, Yes.

Brief facts:

Though the appellants admittedly received the certified copy of the order on 19.12.2019, they chose to file the
statutory appeal before NCLAT on 20.07.2020. The appeal was filed along with an application for condonation of
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delay. By an order dated 04.08.2020, the Appellate Tribunal dismissed the application for condonation of delay
on the ground that the Tribunal has no power to condone the delay beyond a period of 45 days. Consequently
the appeal was also dismissed. It is against the dismissal of both the application for condonation of delay as well
as the appeal, which the appellants have come up with the present appeals.

Decision& Reason:

The contentions raised by the learned counsel for the appellants are twofold namely (i) that the Appellate
Tribunal erred in computing the period of limitation from the date of the order of the NCLT, contrary to Section
421(3) of the Companies Act, 2013, and (ii) that the Appellate Tribunal failed to take note of the lockdown as
well as the order passed by this Court on 23.03.2020 in Suo Motu Writ Petition (Civil) No.3 of 2020, extending
the period of limitation for filing any proceeding with effect from 15.03.2020 until further orders.

From 19.12.2019, the date on which the counsel for the appellants received the copy of the order, the appellants
had a period of 45 days to file an appeal. This period expired on 02.02.2020. By virtue of the proviso to Section
421(3), the Appellate Tribunal was empowered to condone the delay up to a period of period of 45 days.
This period of 45 days started running from 02.02.2020 and it expired even according to the appellants on
18.03.2020. The appellants did not file the appeal on or before 18.03.2020, but filed it on 20.07.2020. It is
relevant to note that the lock down was imposed only on 24.03.2020 and there was no impediment for the
appellants to file the appeal on or before 18.03.2020. To overcome this difficulty, the appellants rely upon the
order of this Court dated 23.03.2020. This takes us to the second contention of the appellants.

To get over their failure to file an appeal on or before 18.03.2020, the appellants rely upon the order of this
Court dated 23.03.2020 in Suo Motu Writ Petition (Civil) No.3 of 2020. But we do not think that the appellants
can take refuge under the above order. What was extended by the above order of this Court was only “the period
of limitation” and not the period up to which d elay can be condoned in exercise of discretion conferred by the
statute. The above order passed by this Court was intended to benefit vigilant litigants who were prevented due
to the pandemic and the lockdown, from initiating proceedings within the period of limitation prescribed by
general or special law. It is needless to point out that the law of limitation finds its root in two latin maxims, one
of which is Vigilantibus Non Dormientibus Jura Subveniunt which means that the law will assist only those who
are vigilant about their rights and not those who sleep over them.

Therefore, the appellants cannot claim the benefit of the order passed by this Court on 23.03.2020, for enlarging,
even the period up to which delay can be condoned. The second contention is thus untenable. Hence the appeals
are liable to be dismissed. Accordingly, they are dismissed.

08/09/2020 SREI Equipment Finance | Supreme Court of India
Limited(Appellant) Civil Appeal No. 9425 of 2019
Vs.

R. F. Nariman, Navin Sinha, &
Rajeev Anand(Respondent) Indira Banerjee, J].

Insolvency and Bankruptcy Code, 2016- section 7- restructuring of old loans by financial creditor- default
by corporate debtor- NCLT admitted the petition-NCLAT reversed the order by misreading the documents-
whether admission of the petition correct- Held, Yes.

Brief facts:

Appellant-financial creditor had granted two loans to the respondent corporate debtor and later on restructured
the loans. As the corporate debtor was in default an application under section 7 of the IBC was filed. NCLT
admitted the application but on appeal NCLAT dismissed the application. Against this dismissal the appellant
is before the Supreme Court.
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Decision & Reason:

A bare reading of the NCLT order shows that it is only after a perusal of the documents, pleadings, and the
supplementary affidavit of 03.08.2018, including the counter affidavit in the earlier section 7 application, that
the NCLT came to the conclusion that a loan amount remained outstanding. The NCLAT, when it dealt with
the NCLT order, wrongly recorded that documents which were already rejected by the adjudicating authority
could not have been the basis of the order of admission. The NCLAT also wrongly recorded that there was no
further evidence in support of the factthat any amount was outstanding. Further, the NCLAT also held that a
‘document’ filed in the earlier petition that was dismissed as withdrawn could not have been relied upon by
the adjudicating authority. The NCLAT is wrong on all these counts. As has been stated earlier, documents
evidencing an outstanding loan amount were produced; a supplementary affidavit dated 03.08.2018 was also
relied upon; and the admission made in the counter affidavit that was made in the first round of litigation, can by
no means be described as a ‘document’ in an earlier petition that could not be relied upon. The ‘document’ was
not a pleading by the appellant - it was a counter affidavit by the corporate debtor in which a clear admission
of the debt being outstanding was made.

For all these reasons, we set aside the NCLAT order and restore that of the NCLT. The resolution proceedings
will continue from the stage at which they were interrupted.

02/11/2020 Kiran Gupta(Appellant) Supreme Court of India

Vs. W.P. (C) 7230/2020 & CM.APPL.
State Bank of India & 24414/2020(stay) Hama Kohl &
Subramanian Prasad, JJ.

Anr(Respondent)

Section 13 of SARFAESI read with Insolvency and Bankruptcy Code, 2016- CIRP admitted against
principal debtor by NCLT- IRP appointed- bank initiated proceedings under the SARFAESI against the
guarantor- whether permissible- Held, Yes.

Brief facts:

The short question which arises for consideration in this writ petition is as to whether a bank/financial
institution can institute or continue with proceedings against a guarantor under the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (for short ‘the SARFAESI
Act’), when proceedings under the Insolvency and Bankruptcy Code 2016 (hereinafter referred to “IB Code”)
have been initiated against the principal borrower and the same are pending adjudication.

Decision & Reason:

The question as to whether the respondent/Bank can proceed against a guarantor even after initiation of
proceedings under the IB Code also stands settled. As correctly pointed out, the said issue is squarely covered
by the judgment of the Supreme Court in the Supreme Court in State Bank of India v. V.Ramakrishan & Anr,
reported as (2018) 17 SCC 394 (supra).

Paras 20 and 25 of the said decision read as under:-

“20. Section 14 refers to four matters that may be prohibited once the moratorium comes into effect. In each
of the matters referred to, be it institution or continuation of proceedings, the transferring, encumbering
or alienating of assets, action to recover security interest, or recovery of property by an owner which is in
possession of the corporate debtor, what is conspicuous by its absence is any mention of the personal guarantor.
Indeed, the corporate debtor and the corporate debtor alone is referred to in the said section. A plain reading
of the said section, therefore, leads to the conclusion that the moratorium referred to in Section 14 can have no
manner of application to personal guarantors of a corporate debtor.

25. Section 31 of the Act was also strongly relied upon by the respondents. This section only states that once
a resolution plan, as approved by the Committee of Creditors, takes effect, it shall be binding on the corporate
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debtor as well as the guarantor. This is for the reason that otherwise, under Section 133 of the Contract Act,
1872, any change made to the debt owed by the corporate debtor, without the surety’s consent, would relieve
the guarantor from payment. Section 31(1), in fact, makes it clear that the guarantor cannot escape payment as
the resolution plan, which has been approved, may well include provisions as to payments to be made by such
guarantor. This is perhaps the reason that Annexure VI(e) to Form 6 contained in the Rules and Regulation 36(2)
referred to above, require information as to personal guarantees that have been given in relation to the debts of
the corporate debtor. Far from supporting the stand of the respondents, it is clear that in point of fact, Section
31 is one more factor in favour of a personal guarantor having to pay for debts due without any moratorium
applying to save him.” (Emphasis added) The view expressed by the Supreme Court amply demonstrates
that neither Section 14 nor Section 31 of the IB Code place any fetters on Banks/Financial Institutions from
initiation and continuation of the proceedings against the guarantor for recovering their dues. That being the
position, the plea taken by the counsel for the petitioner that all proceedings against the petitioner, who is only
a guarantor, ought to be stayed under the SARFESI Act during the continuation of the Insolvency Resolution
process qua the Principal Borrower, is rejected as meritless. The petitioner cannot escape her liability qua
the respondent/Bank in such a manner. The liability of the principal borrower and the Guarantor remain co-
extensive and the respondent/Bank is well entitled to initiate proceedings against the petitioner under the
SARFESI Act during the continuation of the Insolvency Resolution Process against the Principal Borrower. In
view of the above discussion, we do not find any merit in the writ petition, which is accordingly dismissed along
with the pending application.

19/11/2020 Kaledonia Jute & Fibres Pvt|Supreme Court of India
Ltd(Appellant) Civil Appeal No. 3735 of 2020[@
VS. SLP(C) No.5452 0f 2020)
Axis Nirman & Industries & |S.A. Bobde, A.S. Bopanna & V.
Ors(Respondent) Ramasubramanian, JJ.

Insolvency and Bankruptcy Act,2016- Section 7- transfer of winding up petition from High Court to
NCLT- Whether any creditor, other than the creditor who filed the winding up petition, can apply-Held,
Yes.

Brief facts:

On the winding up petition of M/s Girdhar Trading Co., the 2nd respondent herein, the High Court of Allahabad,
passed the winding up order against the first respondent and appointed the Official Liquidator. Thereafter, the
1st respondent paid the entire amount due to the petitioning creditor (the second respondent herein) along
with costs. However, the Company Court kept the winding up order in abeyance, directing the Official Liquidator
to continue to be in custody of the assets of the Company. While things stood thus, the appellant herein, claiming
to be a creditor of the first respondent herein, filed an application before the NCLT, and it moved an application
before the company court seeking a transfer of the winding up petition to the NCLT, Allahabad. This application
was rejected by the Company Court, on the sole ground that the requirement of Rule 24 had already been
complied with and that a windingup order had already been passed. It is against this order of the High court,
refusing to transfer the winding up proceedings from the Company Court to the NCLT that the financial creditor
has come up with this civil appeal.

Decision & Reason:

The main issues that arise for consideration in this appeal are that (i) what are the circumstances under which
a winding up proceeding pending on the file of a High Court could be transferred to the NCLT; and (ii) at whose
instance, such transfer could be ordered.
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Thus, the proceedings for winding up of a company are actually proceedings in rem to which the entire body
of creditors is a party. The proceeding might have been initiated by one or more creditors, but by a deeming
fiction the petition is treated as a joint petition. The official liquidator acts for and on behalf of the entire body
of creditors. Therefore, the word “party” appearing in the 5th proviso to Clause (c) of Subsection (1) of section
434 cannot be construed to mean only the single petitioning creditor or the company or the official liquidator.
The words “party or parties” appearing in the 5th proviso to Clause (c) of Subsection (1) of Section 434 would
take within its fold any creditor of the company in liquidation.

The above conclusion can be reached through another method of deductive logic also. If any creditor is
aggrieved by any decision of the official liquidator, he is entitled under the 1956 Act to challenge the same
before the Company Court. Once he does that, he becomes a party to the proceeding, even by the plain language
of the section. Instead of asking a party to adopt such a circuitous route and then take recourse to the 5 th
proviso to section 434(1) (c), it would be better to recognise the right of such a party to seek transfer directly.

As observed by this Court in Forech India Limited (supra), the object of IBC will be stultified if parallel
proceedings are allowed to go on in different fora. If the Allahabad High Court is allowed to proceed with the
winding up and NCLT is allowed to proceed with an enquiry into the application under Section 7 IBC, the entire
object of IBC will be thrown to the winds.

Therefore, we are of the considered view that the petitioner herein will come within the definition of the
expression “party” appearing in the 5th proviso to Clause (c) of Subsection (1) of Section 434 of the Companies
Act, 2013 and that the petitioner is entitled to seek a transfer of the pending winding up proceedings against the
first respondent, to the NCLT. It is important to note that the restriction under Rules 5 and 6 of the Companies
(Transfer of Pending Proceedings) Rules, 2016 relating to