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FINAL EXAMINATION

DECEMBER 2005

ADVANCED COMPANY LAW AND PRACTICE

Time allowed: 3 hours
Maximum marks: 100

NOTE: 1.   Answer SIX questions including Question No. 1 which is COMPULSORY.


2.
All references to sections relate to the Companies Act, 1956 unless stated otherwise.

Question 1

Comment on any four of the following:

(i)
The provisions of the Companies Act, 1956 totally exempt the managing director of the company and his relatives from the regulatory provisions of Section 314 in the matters of holding office or place of profit in the company.


(ii)
Petitions under Sections 397, 398 and 433 are not simultaneously maintainable.


(iii)
A liquidator in a compulsory winding-up of a company need not obtain court's approval for every act he is required to perform as liquidator of the company.


(iv)
The general principle of law that the 'authority in whom the power to appoint vests is competent to remove the incumbent from office' is applicable both to the removal of director and removal of auditor before expiry of their respective tenures of office.


(v)
Preference shareholders' right to receive the dividend irrespective of the profitability of the company is undeniable.
(5 marks each)
Question 2


(a)
As a shareholder of Piyush Ltd. having its registered office in Kolkata, West Bengal, you intend submitting a petition to the Company Law Board relating to matter specified in Section 409. To which Bench of the Company Law Board would the petition be filed?


(b)
Your company has a paid-up capital of Rs. 200 crore and is engaged in power generation business and has not paid any dividend for several years due to paucity of earnings. Since the shareholders are clamouring for returns, your company intends to declare a dividend of 10% although there is a net profit of only Rs. 2 crore after providing for depreciation of Rs. 75 crore. How can this be done?


(c)
A proceeding has been initiated against your company for dealing in securities of Zebra Ltd., which is in possession of unpublished price sensitive information. What are the possible defences that you can advance in such a situation?


(d)
Bimal, the transferee, submitted a share transfer form duly executed, dated and stamped in June, 2004 to Daisy Ltd., which did not register it till October, 2004. Bimal submitted a petition for winding-up of the company in December, 2004. Will the petition succeed?
(4 marks each)
Question 3


(a)
A notice issued by the Company Law Board and sent to a director of a company by registered post is returned by the postal authorities with the remark 'refused'. What further action needs to be taken in respect of such a notice?


(b)
What are the powers of the court to grant relief to an officer of the company from his liability in respect of his acts of omission and commission?


(c)
Can a company and its authorised officers obtain a copy or carry out an inspection of the report submitted by an inspecting officer under section 209A?


(d)
What are the circumstances in which it will be deemed that proper books of account have not been kept by a company in respect of which winding-up order has been passed?
(4 marks each)
Question 4


(a)
Give a list of businesses to be transacted by a listed company only through postal ballot.


(b)
As the Secretary of Adroit Ltd., draft a resolution for making an application to the court for taking cognizance of the offences committed by Sneaky Ltd. of which your company is a member.


(c)
What documents should accompany a petition under Section 17 for change of a company's registered office from one State to another?


(d)
Draft a notice of an extra-ordinary general meeting for transacting the only business of obtaining consent of the company to buy-back its shares.




(4 marks each)
Question 5


(a)
Highlight any five major changes contemplated by the concept paper seeking amendments in company law.
(5 marks)


(b)
Discuss the jurisdiction of courts relating to winding-up of a company.
(5 marks)


(c)
A company got the approval of the company court to a scheme of internal reconstruction. While the scheme was under implementation, the company prayed for a declaration by the court that no income-tax would be payable by the company till the expiry of three years of working of the reconstructed company. Can the court accede to this prayer?
(6 marks)
Question 6


(a)
Prepare a draft resolution to be passed by the Board of directors of your company authorising Divakar, a director of your company, to act as representative of your company at the general meeting of Harsha Ltd. in which your company is a shareholder.
(4 marks)


(b)
Your company has received a letter from the Joint Director (Inspection) advising that an inspection of the company will be conducted shortly. What are the duties of directors, other officers and employees of the company in relation to such inspection?
(4 marks)


(c)
With reference to decided cases, set out the various principles that emerge in the matter of 'inability to pay debts' as the ground for compulsory winding-up of a company.
(8 marks)
Question 7


(a)
On a petition, the Company Law Board fixes a date for hearing on which one of the parties does not appear. What action can the Bench of the Company Law Board take in such a situation?
(4 marks)


(b)
Prepare an application to the Central Government for obtaining prior approval for entering into contracts for sale, purchase or supply of any goods, materials or services pursuant to the proviso to Section 297(1).
(12 marks)
Question 8


(a)
Discuss the role of auditors in corporate management in Japan.
(6 marks)


(b)
What is the Board procedure recommended by Kumar Mangalam Birla Committee on corporate governance and what information must be made available to the Board as per the said Committee's recommendations?




(10 marks)









