
B CHANDRA, PARTNER 
B CHANDRA & ASSOCIATES

PCS CHENNAI





 The Directors of shell companies which have 
not filed returns for three or more years, will 
be disqualified from being appointed in any 
other company as Director or from being 
reappointed as Director in any of the 
companies where they had been Directors, 
thereby compelling them to vacate office. It is 
expected that as a result of this exercise, at 
least two to three lakh of such disqualified 
Directors shall get debarred



 No definition under the Companies Act 
 Under the IT Act , the term “ POEM” (place of 

effective management)  has been defined as the 
place where key management and commercial 
decisions that are necessary for conducting the 
business of an entity as a whole are, in 
substance, made.

 To curb the formation of shell companies, which 
are located abroad but controlled from India, to 
evade taxes, the government has amended the 
income tax act by introducing the concept of 
POEM

 POEM also would be taxable even if the Company 
is registered outside India 



 'shell companies' refer to those companies 
which adhere to the basic company laws but 
are used to avoid taxes and convert black 
money into white. They do not carry out any 
substantial business operations. They may or 
may not also not file FS incidentally. 



 ‘Where a company is formed and registered for a 
future project or to hold an asset or intellectual 
property and has no significant accounting 
transaction, such a company or an inactive 
company is a dormant coy

 “inactive company” means a company which has 
not been carrying on any business or operation, 
or has not made any significant accounting 
transaction during the last two financial years, or 
has not filed financial statements and annual 
returns during the last two financial years. 



 In case of a company which has not filed
financial statements or annual returns for two
financial years consecutively, the Registrar
shall issue a notice to that company and enter
the name of such company in the register
maintained for dormant companies.

 The Registrar shall strike off the name of a 
dormant company from the register of 
dormant companies, which has failed to 
comply with the requirements of this section



 Where the Registrar has reasonable cause to 
believe that a company is not carrying on any 
business or operation for a period of two 
immediately preceding financial years and has 
not made any application within such period for 
obtaining the status of a dormant company 
under section 455, he shall send a notice to the 
company and all the directors of the company, of 
his intention to remove the name of the company 
from the register of companies

 MCA went ahead and cancelled the registration? 
of 2.10 lak companies.



 The SC has laid down : 

1. Statutory provisions creating, substantive 
rights or taking away substantive rights are 
ordinarily prospective; they are retrospective 
only if by express words or by necessary 
implication the Legislature had made them 
retrospective. and the retrospective 
operation will be limited only to the extent 
to which it has been so made by express 
words, or necessary implication. 



 2. The intention of the Legislature has always 
to be gathered from the words used by it, 
giving to the words their plain, normal, 
grammatical meaning.

 3. If in any legislation, the general object of 
which is to benefit a particular class of 
persons, any provision is ambiguous so that 
it is capable of two meanings, one which 
would preserve the benefit and another which 
would take it away, the meaning which 
preserves it should be adopted.



 4. If the strict grammatical interpretation 
gives rise to an absurdity or inconsistency 
such interpretation should be discarded and 
an interpretation which will give effect to the 
purpose the Legislature may reasonably be 
considered to have had will be put on the 
words, if necessary even by modification of 
the language used. 



 R.K. Garg v. Union of India
 Laws relating to economic activities should be 

viewed with greater latitude than laws 
touching civil rights such as freedom of 
speech, religion etc. That the Legislature 
should be allowed some play in the joints, 
because it has to deal with complex problems 
which do not admit of solution through any 
doctrinaire or straitjacket formula and this is 
particularly true in case of legislation dealing 
with economic matters. 



 To provide that in case of a public company which does 
not file annual accounts and annual returns continuously for 
last three years, the directors of such companies will be 
debarred from becoming the director of other public 
companies for five years. Similarly, in case of any public 
company which fails to repay its depositors on maturity of 
deposit amount/debentures, dividend and interest on 
deposits/debentures on due dates. The whole-time 
directors of defaulting companies as on such date will be 
debarred from becoming a director of any other public 
company for a period of five years. 

 The law however did not exempt non whole time Directors.
 Did not include default in the case of private  Companies  



 A person shall not be capable of being appointed 
director of a company - if such person is already 
a director of a public company which, - (A) has 
not filed the annual accounts and annual returns 
for any continuous three financial years 
commencing on and after the 01/04/1999---
such person shall not be eligible to be appointed 
as a director of any other public company for a 
period of five years from the date on which such 
public company, in which he is a director, failed 
to file

 Came into effect 13-12-2000



 Applied only to default by public companies

 Did not cover subsidiaries of public company

 Failure to file both the returns

 Law contained the specific period of the FY

 There is no vacation in other companies

 There was no mention of a rule under 
274(1)(g)



 Whenever a company fails to file the annual accounts 

and returns, or fails to repay any deposit, interest, 

dividend, or fails to redeem its debentures, as described 

in clauses (A) and (B) of clause (g) of sub-section (1) 

of section 274, the company shall immediately file a 

return in duplicate in Form 'DD-B', prescribed under 

these rules for this purpose, to the Registrar of 

Companies, furnishing therein the names and addresses 

of all the Directors of the company during the relevant 
financial years



 Every director in a public company registered 
under the Companies Act, 1956 shall 
file Form 'DD-A', prescribed under these 
Rules, before he is appointed or re-
appointed.



 The Central Government may, by notification 
in the Official Gazette, remove - (a) the 
disqualification incurred by any person in 
virtue of clause (d) of sub-section (1), either 
generally or in relation to any company or 
companies specified in the notification ; or (b) 
the disqualification incurred by any person in 
virtue of clause (e) of sub-section (1).



 The high court of Gujarat examined the matter Saurashtra
Cement Ltd. v. Union of India

 The intention of the Legislature in passing of a particular 
statute is beyond the pale of judicial review. In the present 
matter, as stated above, with a view to protect the interest 
of the investors and unsecured depositors and for that 
purpose to create a class of those Directors of a Company 
which is unable to repay the deposits or redeem the 
debentures and to disqualify them after a period of one 
year of due date, section 274(1)(g) is enacted. Therefore, 
considering the intention and the plain language of section 
274(1) (g), the proposition that provision of section 
274(1)(g) of the Act be declared as ‘ultra vires’ to 
Statement of Objects and Reasons and/or ultra vires the 
Constitution of India, has no substance



 (1) A person shall not be eligible for appointment 
as a director of a company, if-

 He incurs some personal disqualification . The 
Section uses present tense. By operation of law. 

 164(2) –
 No person who is or has been a director of a 

company which— (a) has not filed financial 
statements or annual returns for any continuous 
period of three financial years shall be eligible to 
be re-appointed as a director of that company or 
appointed in other company for a period of five 
years from the date on which the said company 
fails to do so. 



 Disqualification means- restricted to some incapacity as a 
result of defect unfitness,  or blemish.

 It disqualifies a director for reappointment in the same 
company or for appointment in any other company if 
either of the two specified defaults have been committed 
by the company in which he is a director.

 if Mr. A is director of a Company X and such company 
commits either of the two? Three  defaults, then Mr A can 
continue as director of Company X till his reappointment 
in that company. However, he cannot be appointed as a 
director of Company Y or any other company of which he 
is not a director when the default is committed by 
Company X.

 the disqualification as mentioned under section 164 (2) 
will remain in abeyance for the company in which he is a 
director till the date of his appointment. 



Defaulting 
coy 

Appointment expected 
in another coy Pvt
/Public 

Disqualified

Defaulting 
coy 

Articles does not 
contain provision for 
retirement by rotation 

Not disqualified 
in the same 
Company  as 
there is no 
reappointment 

Defaulting 
coy 

Reappointment in the 
same Coy 

Disqualified 

Defaulting 
Coy 

Reappointment in some 
other Company 

The term ‘ 
appointment 
includes 
reappointment” 
is missing 



 It applies to all companies

 The term “FS” is used. not even aware what is 
a FS till 01-04-2014

 AR for FY was unknown to coy law

 Since the intention of retrospective effect is 
not found in law can apply only after default 
is committed for three consecutive FYs 2014-
15, 15-16 & 16-17. 

 16-17 FS is due for filing in October and we 
have 270 days more u/s 403.



 One of the HC interpreted that:
 Language mentioned in 274(1)(g)- “ already a 

director”
 Law did not make any retrospective effect
 The use of past tense in “ already a director” and  “ 

has failed to repay” in present perfect tense 
 The above two words and the grammatical meaning 

gives an impression that it is intended to cover the 
past defaults. 

 Even if going by the above, principles of natural 
justice not followed. 

 Why there is no uniform stand? 
 When MCA does not know to interpret the other stake 

holders ??



ROC Disqualification period Default from 

Ahmadabad 2016-21 2013-14 

Bangalore 2014-19, 2015-20, 
2016-21

2011-12 

Chandigarh 2016-21 2013-14 

Chennai No list Displayed after a huge 
delay

Coimbatore 2014-19, 2015-20, 
2016-21

2011-12

Cuttack 2014-19, 2015-20, 
2016-21

2011-12

Goa 2016-21 Detailed list 

Delhi 2014-19, 2015-20, 
2016-21

2011-12

Mumbai 2014-19, 2015-20, 
2016-21

2011-12



 NCLT held non filing the FS and AR was not 
considered as default for the purpose of 
disqualification till 01-04-2014

 New Act made non filing as disqualification and 
is treated as an offence only after 01-04-2014

 If disqualification is construed to the past acts it 
is unfair to the people who conducted their 
affairs under the impression that it is not an 
offence. 

 At the most it can apply to cases where there had 
been a past offence and continuing under the 
new Act.



 the provisions of sections 164 and 167 of the 
Companies Act, 2013 have been notified with 
effect from 1-4-2014 and, hence, consequential 
action under section 167(3) accrues on non-filing 
of financial statements for three years 
commencing from 1-4-2014. In view of this legal 
position, the erstwhile directors continue to be 
validly and legally appointed directors and, 
hence, the said Board of Directors is competent 
to appoint the Advocate by following the 
provisions of law. As such in the interest of 
justice, the payers made in the instant company 
application are disallowed



 The office of a director shall become vacant 
in case— (a) he incurs any of the 
disqualifications  specified in section 164;

 Sec 167 all other grounds are personal to the 
Director

 Blocking the DSC in the portal makes filing by 
even compliant companies difficult. 

 Section 167(3) allows appointment of a 
Director by the promoters 



 Section 167(3) is not and could not have been intended to 
provide for a mode of appointment of a Director, contrary to the 
provisions elsewhere in the statute. A promoter, desirous of 
appointing a Director in the company, will have to propose the 
same either to the Board of Directors, if permitted to appoint an 
additional Director or if only the shareholders have reserved to 
themselves the right to appoint a Director, to the shareholders in 
the meeting of the shareholders to be held. Section 167(3) 
cannot be interpreted as entitling each and every promoter of a 
company, upon contingencies mentioned therein having 
occurred, to appoint a Director, the appointment has to be made 
by following the procedure elsewhere provided in the statute for 
appointment of a Director and thus the contention of the 
petitioners/applicants that they as promoters have a special right 
under section 167(3) to appoint a Director de hors the opinion of 
the other shareholders/promoters, cannot be accepted.



 In case of companies availing the scheme and 
file all belated documents, provisions of 
Section 164(2)(a) shall apply only 
prospectively. 

 In case all the documents which are due filing 
have been filed after 01-04-2014 but before 
the launch of the CLSS scheme , the 
provisions of Section 164(2)(a) will apply only 
prospectively. 



 Document to be submitted with fee and within the 
time  

 Can be filed beyond on payment of such additional 
fee within a period of 270 days from the prescribed 
period

 Can be filed beyond the above specified period 
without prejudice to any liability and on payment of 
fee and additional fee specified. 

 (2) Where a company fails or commits any default to 
submit, file beyond the period of 270 days shall, be 
liable for the penalty or punishment provided under 
this Act for such failure or default.



 vacancy of an office should be triggered only
where a disqualification is incurred in a personal
capacity and therefore, the scope of Section
167(1)(a) should be limited to only
disqualifications under Section 164(1).

 disqualification under Section 164(2) be only
applicable to a person who was a director at the
time of the non-compliance, and in case of a
continuing non-compliance, there should be a
period of six months’ time allowed for a new
Director to make the company compliant



 164(2) – Proviso added.

 "Provided that where a person is appointed as a 
director of a company which is in default of 
clause (a) or clause (b), he shall not incur the 
disqualification for a period of six months from 
the date of his appointment. “  

 167- Proviso added - where he incurs 
disqualification under sub-section (2) of section 
164, the office of the director shall become 
vacant in all the companies, other than the 
company which is in default under that sub-
section



 While upholding they also said “ we are unable to 
comprehend how the amendment of Section 
274(1)(g) violates the petitioners' fundamental 
rights guaranteed under Article 434 of the 
Constitution. This amendment does not debar 
the petitioners from carrying on any business, 
trade or occupation, only that the persons have 
been rendered incapable of becoming directors 
in other companies.” 

 Section 283 did not mandate vacation of office 
under the old Act. 



 Shikha Pahuja vs Ministry of Corporate Affairs 
and Anr, Justice Vibhu Bakhru of the Delhi 
High Court stayed the order disqualifying and 
then Ministry suggested a scheme ( draft was 
placed with the Delhi High Court) 





 Condonation of  delay scheme 2018

 The DINs of the concerned disqualified directors 
will be reactivated 

 The defaulting company shall file the overdue 
documents in the respective prescribed e-Forms 
paying the statutory filing fee and additional fee 
payable as per section 403 of the Act (!!)

 The defaulting company after filing documents 
under this scheme, shall seek condonation of 
delay by filing form e-CODS along with a filing 
fee of Rs 30,000/-



 Scheme is applicable to all defaulting 
companies (other than the companies which 
have been stuck off). 

 In the event of defaulting companies whose 
names have been removed from the register 
of companies under section 248 of the Act 
and which have filed applications for revival 
under section 252 of the Act up to the date of 
this scheme, the Director's DIN shall be re-
activated only NCLT order of revival 



 Scheme formulated under 403,459, & 460.

 Scheme does not say whether disqualification 
will be removed/cured.

 Is there any power for CG to say that what 
has been implemented by operation of law 
can be cured by a form and filing fee. 

 If they can reverse vacation/disqualification 
striking off also can be revoked 



 Navbhart Gasflame Marketing Co. (P.) Ltd-
Where a company whose name was struck off 
from Register of Companies for, not filling 
annual return had failed to prove that at time 
of striking off of name of company it was 
carrying out business operation, its name 
could not be restored in Register of 
Companies. 



 Where no attempts were made by a private 
company for enhancement of its share capital 
up to limit of Rs. 1 lakh, it should be deemed 
to b e defunct company.

 S.K. Bajaj Rubber (P.) Ltd- Where petitioner 
company, incorporated in year 1995, failed to 
file annual returns since year 1999, ROC was 
justified in taking a view that petitioner was 
not carrying on any business and thus its 
name was liable to be struck off from register 
of companies



 Rastogi Enterprises (P.) Ltd- Petition for 
restoration of companies name was to be 
dismissed as no business had been carried by 
co. for last 12 years.

 Akash Ganga Builders (P.) Ltd- Order of High 
Court directing restoration of name of 
petitioner company to register of companies 
without taking note of statutory provisions of 
Act attracted title of 'per incuriam‘.

 ADG Ltd- wanted to sell land. Bench directed 
winding up rather than restoration. 



 Where on failure to commence operations, 
name of company had got struck off from 
Register of companies under Fast Track Exit 
Scheme, application by its director to restore 
name of company in view of favourable
market condition would be allowed



 RAMAN NANDA vs UNION OF INDIA

 the Company is not carrying out any business 
and its bank account has not been operated 
for over three years, the petitioner ought to 
be provided the benefit of the CODS- 2018

 Company to file all hard copies & necessary 
resolutions for voluntarily striking off the 
name of the Company along with fee for 
CODS in hardcopies.



 if the same are found to be otherwise in 
accordance with Section 248(2) of the Act, the 
petitioner would be granted the benefit of the 
CODS - 2018. The removal of the Company 
from the Register under Section 248(1) of the 
Act would be deemed as striking off the 
Company under Section 248(2) of the Act, 
and the petitioner‟s application under CODS -
2018 would be sympathetically

 considered by the Registrar.



 To sum up : 

 To apply prospectively – Disqualification or atleast as per the 
new law. 

 Should  apply on the 300th day from 30th Sep 2017 . The 
amended 403 may not have an impact. 

 Applicability of Section 167 to be tested by a Court of law under 
section 21 of the Indian constitution for freedom to live i.e to live 
with dignity and pursue the profession or business.

 Adding the Directors at back end etc putting the clock two 
decades back. 

 We can make use CODS only if we get some relief on the 
Companies struck off. 

 Law to be amended to introduce substantial powers to the Govt
to remove disqualification 



 The Courts, cannot, as pointed out by the
be converted into Tribunals for relief from
such crudities and inequities..... If any
crudities, inequities or possibilities of abuse
come to light, the Legislature can always
step in and enact suitable amendatory
legislation. That is the essence of pragmatic
approach which must guide and inspire the
Legislature in dealing with complex
economic issues.
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