1001:41:DA                                               

February 7, 2008 
Shri P. Chidambaram
Hon’ble Union Minister of Finance

North Block,

New Delhi -110001.

Dear Sir,

Sub: Pre-Budget Memorandum for the year 2008
The dilemma of sustaining the impressive growth rate of the Indian economy in the midst of the American sub-prime mortgage crisis and the rise of the rupee vis-à-vis the dollar will haunt the budget process for 2008-09.  While the agriculture needs to contribute to the GDP with at least a four percent growth rate, the manufacturing and the services sectors need to grow beating the rise of the rupee and the expected slow down of the US economy and the effect on the global financial sector.
While the revenues accruing to the Indian exchequer during fiscal 2007-08 have shown  buoyancy, the slow down in the GDP growth rate has to be arrested and reversed.  But it may not be possible to spur savings and growth through lowering of income tax rates.  It is, therefore, suggested that a fiscal policy that triggers manufacturing growth especially in the consumer durable sector through reduction in indirect taxes may be pursued.

Further, since the large scale manufacturing sector in India is showing the tendency to grow by aligning with economically and socially backward sections, finding the fortunes at the bottom of the pyramid, a general reduction in indirect tax rates may help the growth of manufacturing and indirectly of the agricultural and tiny sectors.    

Since the rupee is rising also on account of larger short-term capital inflows in the equity and debt sectors, a small tax on capital inflows will reduce the uncommitted inflows without affecting the long-term committed inflows and will reduce the upward pressures on the rupee. 

We are pleased to submit our suggestions containing the annexure enclosed. The broad headings are as follows:

1. Income tax 

2. Central Excise

3. Customs law 

4. Service tax

5. National Tax Tribunal
We shall be happy to make a presentation on the above memorandum as and when required.

Thanking you,

Yours faithfully,

(N.K.Jain)

Secretary & Chief Executive Officer

Copy to:
1. Shri Arvind Virmani 

Chief Economic Advisor 
Ministry of Finance
North Block,

New Delhi

2. Shri D.Subbarao

   Secretary (Finance)

   Deptt. of Economic Affairs

   North Block

   New Delhi

3. Shri K M Chandrashekhar

Revenue Secretary

Deptt. of Revenue

North Block

   New Delhi

4. Shri Mukul Singhal

Joint Secretary (Revenue)

Deptt. of Revenue

North Block

New Delhi

5. Shri Gautam Ray

Joint Secretary (TRU)

Deptt. of Revenue

North Block

New Delhi
6. The Joint Secretary(TRU)

Deptt. of Revenue

North Block

New Delhi

7. Shri V.P.Singh

Chairman

   CBEC

   North Block

   New Delhi

8.Ms. M.H.Kherawala 

       Chairperson
   CBDT

   North Block

        New Delhi

1.  INCOME TAX

(A) Tax rates: 

While it may not be possible to cut tax rates, it should be possible to raise the slabs of income tax and thus reduce the burden on ordinary tax payers. The tax slabs may be increased by rupees twenty five thousand at each level to enhance household savings and expendable resources.  This will also spur investment in consumer durables and affect the growth in manufacturing positively.  
(B)  Restoration of Section 80-O
India has started witnessing an opening up for the services sector. It has created opportunities for Indian professionals like, Company Secretaries, Chartered Accountants, Cost Accountants and Engineers etc. to export professional services.  India needs to launch frontal attack in order to capture professional service markets in other parts of the world while Indian market is likely to be opened to multi-national firms.  India possesses avalanche of professional and services talent and Mode 4 of the GATS is likely to be the most popular Mode for export for Indian professional services.  But it is necessary to boost Indian professional services’ market survey and market penetration abilities.  Therefore,  various  Income tax concessions are a call of  the day for Indian professional services.   One measure would be to restore 50% deduction that was available on export of professional services to the extent of convertible foreign currency brought in through such exports.

(C)  100% EOU FOR PROFESSIONALS
It is further essential that 100% EOU concept be brought in the arena of professional services. 100% EOUs for Company Secretarial Services, Chartered Accountant services, knowledge based services, etc., may be created with relevant Income tax and Indirect tax benefits to such EOUs on the same lines as an STP unit.  This would enable such professionals to form partnerships or open proprietary EOUs with a thrust on export market. No part of the services rendered by such EOUs be allowed to be rendered in the domestic market.

 
(D)   Concession for Nano-Technology Industry
After Information Technology and Biotec Industries, it is necessary now to promote industrial activity in Nano-technology. Therefore, special deduction for investment in such industry may be introduced.

(E)  Special deduction for Micro lending/ micro finance
In order to help banks and financial institutions give micro credit/ finance to the rural poor, particularly women, without any requirement of any co-lateral security, for engaging in income generating activities, it is necessary to give income tax deduction for income from micro credit activities of banks and financial institutions or other financing agencies. This will help in reducing poverty levels in rural India.

(F) Inclusion of Company Secretary in Practice    in the definition of the term, “accountant” given under Explanation to Section 288(2) of Income-tax Act, 1961
A Company Secretary in Practice is allowed to act as an authorised representative before the various authorities like, Company Law Board, Customs, Excise, Service Tax Appellate Tribunal, Securities Appellate Tribunal etc. Also, looking at their strong curriculum and expertise in the accounting field, Section 215 of the Companies Act, 1956 has allowed the Secretary of the company along with two Directors to sign every balance sheet and profit and loss account of a company.

When the Income-tax Act was enacted in 1961, the Company Secretaries Act was not in existence. It came into existence in the year 1980. May be due to this reason the company secretaries are not included in the definition of the term, “Accountant”. The Company Secretaries are allowed to appear before authorities under Income-tax Act only if they make an application in this regard to the Chief Commissioner for entry of their name in the register to act as an authorised Income-tax practitioner. This is causing hindrances in their reaching greater heights in the profession.

Since many Company Secretaries are appearing before Income Tax Appellate Tribunal and Commissionerates, etc. therefore, it is required that they should be treated at par with other professionals like, Chartered Accountants etc. and be allowed to practise in the area of Income-tax. Company Secretaries, like advocates and chartered accountants are governed by Code of Conduct enforced by a statutory professional body. Hence, they owe a bounden duty to render ethical and high standard services.

 

Your Honor may kindly consider the suggestion and give due recognition to the Company Secretaries by including them in the definition of the term “accountant” given under Explanation to sub-section (2) of section 288 of the Income-tax Act, 1961.

2.   CENTRAL EXCISE
 

(A)   Registration 

The formalities for registration of a small scale or tiny manufacturer need to be made industry-friendly.  Especially, the field formations of Central Excise Commissionerates should be guided to obtain from the manufacturer all the information pertaining to the following in order to make the procedure and compliance with law transparent:

   
1.  Manufacturing process

The field formations must obtain from the manufacturer the details regarding complete manufacturing process from end to end including the nomenclatures/nature of intermediate products or semi-finished goods, sub-assemblies, formulations or any other article or thing emerging during the process of the manufacture, whether sold or not.  Asking for and getting all such information will avoid inconvenience to the manufacturer when, subsequently, retrospective demands are foisted on the manufacturer by the same field formations who issue registration on the basis of incomplete information about the manufacturing process.

 

The same degree of transparency and disclosures should be insisted upon when small manufacturers file declarations required to enjoy exemption from registration.

 

Central Excise Revenues will continue to rise only when excise field formations, in their encounters with manufacturers, act in an assistive and industry-friendly manner.  The aim is to give a boost to the manufacturing sector and investment.  The improvement in ground realities in this regard so far as enforcement of excise laws is concerned is required in an elaborate manner.  

2.  Classification

The field formations of central excise must be made proactive through change in central excise rules to ensure that they become industry-friendly in eliciting all the information about the manufactured goods such as – 

·         Nature of goods;

·         Nomenclature in trade parlance;

·         End use;

·         Trade literature;

·         Dictionary meaning;

·         Encyclopedia information;

·         Invoice description;

·         Chemical composition;

·         Raw materials.

This information especially should be invariably obtained in a proactive manner by the field formations from small and tiny manufacturers.  This will avoid retrospective demands of duties on the ground of classification dispute, which cripples such manufacturers.

 

(B) Valuation
Similarly, the field formations should, while accepting declarations for exemption from registration and registration application forms, insist on information regarding – 

· Dealership/ Distribution Agreements;

· Discounts given;

· Invoice price;

· Expenses on advertising, distribution, publicity and sales promotion after sales services incurred by dealers/ distributors;

· MRP; 
· Classes of buyers;

· Taxes and cesses.

 

Unless all this information is proactively obtained, the disputes about value of clearances and valuation of goods that are subsequently raised cripple the small manufacturers.  The entire atmosphere becomes industry-unfriendly negatively affecting growth of the manufacturing sector. Therefore, it is essential to give effect to these suggestions.

3. CUSTOMS LAW
 
(A) Amendment of regulation 6(a) of the Customs House Agents Licensing Regulations, 2004
Company Secretaries are well versed academically as well as practically in various areas. They have been taught detailed procedures viz., definitions, prohibition on illegal imports and exports, levy of and exemptions from customs duties, conveyances carrying imported/ export goods, clearance of import and export cargo, goods in transit, warehousing, customs duty drawback, baggage, search, seizure, adjudication, appeals, offences & prosecution etc.. They are well equipped in carrying on the business as Customs House Agents and are contributing with their valuable expertise in the areas of Customs like, appearing before CESTAT, Commissionerates etc.

 

Thus, there is a great need that they should be allowed to be an applicant for the purposes of the said Regulations and are recognized in this area like other professionals namely, Chartered Accountants, MBA’s, Advocates etc., so as to reduce the hardships faced by our members in pursuing practice in this area. 

It is therefore desirable that Clause (a) to regulation 6 be amended by inserting the word, “/CS” after the word, “CA” and before the word “/MBA”.

(B) Statement regarding the actual use of the imported materials
Under rule 7 (b) of Notification 36/96 it is prescribed that the importer has to maintain a simple account indicating the quantity and value of goods imported, the quantity of imported goods consumed for the intended purpose, and the quantity remaining in stock, bill of entry wise and shall produce the said account as and when required by the Assistant Commissioner or Deputy Commissioner of Central Excise.

However, in practicality the said account is not as simple. Although l this information is available with all the assessees, it is l not always in the required format. Therefore, it takes too much of paper work to compile these data into one chart. 

The ultimate objective of this exercise is to ascertain whether the entire goods imported, for a particular end use, by the assessee are actually used for the same or not. This can also be achieved by requiring assessee to provide compulsory information if he uses the goods imported for any other purposes than for what they had been imported.

(C) End use Certificate

The present procedure involving certification of essential items by Central Excise authorities is very time consuming.
The items covered under notification No.25/99 are such that they can be effectively used only in the manufacture of the related end product. On many occasions, similar certificates will be required at Sea Customs and Air Customs. This will result in the delay in clearance of materials. The end result will be stock out position. 

Therefore, self certification / Chartered Engineer’s certification regarding the essentiality of the raw materials should be accepted.

(D) Consignment stock

In today’s modern manufacturing, a manufacturer has to concentrate on so many procedural hassles with various Government agencies rather than concentrating on production, exports, yield, Customer satisfaction, quality etc. This in turn is affecting the manufacturer in loss of production, carrying high inventory, and inventory cost etc. As the country is opening up for more and more MNC’s to start their operation, they expect the suppliers to stock all the required materials and sell them as and when it is required at the duty structure which is available for actual user. Due to the barrier in import duty structure and the local sales tax problem, this concept does not yet seem to settle. This consignment stock will really help the manufacturer to concentrate mainly on Exports, production and increase in sales, profitability etc.,

Suppliers or their authorized agents with Central Excise registration may be allowed to open Consignment Stock facility within the manufacturers’ facility / near the place of import.

4.  SERVICE TAX

(A)
Service Tax Compliance Certificate

The Finance Act, 1994, introduced the statutory provisions for Service Tax levy.  In this context, we wish to draw Your Honor’s kind attention that keeping in view the interest of the Department, the statutory provisions of the Finance Act, 1994 needs amendment by insertion of a new section providing for issuing of Service Tax Compliance Certificate to the Department by Practicing Company Secretaries.

Service Tax Compliance Certificate by a practicing Company Secretary will assure to the revenue authorities that assesses responsible for collection and payment of service tax have complied with all the legal provisions and that there is no avoidance of service tax.

(B)
Transactions/ Services subject to VAT and Service Tax
There are a number of transactions, which are deemed to be sale under the Constitution of India and subject to levy of VAT, whereas same transactions are being treated as a taxable service and subject to service tax. For instance, comprehensive repair and maintenance services, construction services, intellectual property services, catering services, etc. This leads to double taxation in respect of the same transaction and it needs to be addressed in order to avoid the cascading effect of tax and reduce the transaction cost, as at present these two taxes cannot be set off against each other. The present situation with regard to such services could well be appreciated from the following instance:

Situation    

· Mere license of brands (without transfer) is subjected to both sales tax by the State and service tax by the Union.

Suggestion  

· Government should discuss issues with States in line with Supreme Court’s Larger Bench judgment in BSNL vs UOI (2006) 3STT 245(SC) and double taxation at Central and State levels should be avoided for all such transactions.   Taxation of licensing in intellectual property rights by way of sales tax and then again by the Union by way of service tax amounts to double taxation and increase in cost.

(C)
Multiple Tax Rates

Since 1994, service tax has been levied on all taxable services at the single rate, which is at present 12%. There is a need for a re-look at this policy in favour of having different rates for different taxable services for the following reasons:

1. All taxable services have different commercial  

    value and different utility

2. Many taxable services are meant for common 

    man’s consumption

3. Collection of service tax from many taxable 

    services is very low

4. Tax paid on many taxable services is not 

    cenvatable.

(D)
Grouping of Taxable Services

At present, there are 96 taxable services, however, there are many taxable services, which are similar in nature or provided by same person but have been classified separately. Therefore, similar services need to be clubbed together to avoid classification disputes, purpose of uniformity as well as to make it tax payer friendly, so that it is easy to file return etc. Last year, the Government has already initiated this by grouping telecommunication related services. However, there are some other instances also, which need consideration:

1. Insurance Related Services 

i. General Insurance Services

ii. Life Insurance Services and

iii. Insurance Auxiliary Services

2. Traveling Services

i. Air Travel Agent Services

ii. Tour Operator Services

iii. Rent a Cab Services

iv. Rail Travel Agent Services

v. Travel Agent Services

vi. International Air Travel Services and 

vii. Transport of Person by Cruise Ship Services

3. Transport Services

i. Transport of Goods by Air Services

ii. Transport of Goods by Road Services

iii. Transport of Goods through Pipeline Services and

iv. Transport of Goods in a Container by Rail Services

4. Consultancy Services

i. Consulting Engineer Services

ii. Architect Services

iii. Management Consultant Services

iv. Chartered Accountant Services

v. Cost Accountant Services

vi. Company Secretary Services and 

vii. Scientific and Technical Consultant Services

5. Convention, Mandap Keeper, Dry-cleaning, etc. Services may be grouped under one category say, Hotel Services.
6. Photography, Video Tape Production, Sound Recording Services, etc.

(E)
Reduction of Litigations

GENERAL SUGGESTIONS

a. It is suggested that there should be a statutory time limit within which authorities will decide the cases and pronounce the orders.

b. Show Cause Notice raised as a matter of protective demand on the basis of audit objection should be required to be resolved in a time-bound manner.

c. Time period of 6 months prescribed for the validity of the stay granted by Tribunal should be reviewed, as the cases are not disposed of within the time limit of 6 months.  This leads to further litigation for seeking extension of stay. 

SPECIFIC SUGGESTIONS


a.
Litigation pertaining to credits

Situation 

Cenvatable Service tax arising out of activities relating to business –Audits due for credits of 2005, 2006. (Nexus theory)

Suggestion

Experience arising out of Cenvat credits during 1990 to 2000 should be used to avoid litigation.

b.
Penal Provisions

Situation 

Sec 73 of Finance Act 1994 is virtually a mirror image of Sec 11A of the Central Excise Act as applicable to service tax recovery. 

Suggestion

Suggestions arising out of Supreme Court’s various judgments on Sec 11A should be incorporated. 

(F)
CENVAT CREDIT

GENERAL SUGGESTION

In the year 2004, Cenvat Credit Scheme was changed and both goods and services were integrated under the Cenvat Scheme. However, it is experienced that the integration has not taken place in the real sense because a manufacturer is not allowed to take the credit of number of services on which he is liable to pay tax. Similarly, a service provider is also not able to take the benefit of excise duty he is paying on the various inputs. This is so because probably the law has not been framed keeping in view the practical business scenario. Therefore, there is a need to bring about the drastic change in the Cenvat Credit Rules, which reflect the policy of integration of service tax and excise duty in a real sense.

SPECIFIC SUGGESTIONS

1. Rule 6(5) of Cenvat Credit Rules –Cenvat credit used in providing exempted services 

Suggestion

List of exceptional services should be reviewed after expansion of taxable services and general services.

Further, ‘Business Auxiliary Services’ and ‘Business Support Services’ specifically should be incorporated under Rule 6(5). 

2.
Rule 6(6) of Cenvat Credit Rules –Cenvat credit used in providing exempted services
Clearance to Developer of a Special Economic Zone for authorized operation should be included.

3.

Rule 7 of CENVAT Credit Rules –Attributable credits

Situation 

Credits pertaining to services used in manufacture of exempted goods cannot be distributed. 

Suggestion

To avoid this situation, the basis of attribution or the concept of reversals should be demarcated and laid out in supplementary instructions.

3. 
Credits to Job Workers/ Contract Packers

Situation 

  
Credit is denied under Rule 7 for Cenvatable Service tax arising out of activities relating to business –attributable to contract packer or Job worker production. Pharmaceutical and FMCG industries are the most adversely affected industries.

Suggestion

Rule 7 of CENVAT Credit Rules needs to be amended accordingly. 

(G)
Abatement

With effect from 1st March 2006, there is a significant change in the policy whereby a service provider claiming the abatement is not allowed to take the Cenvat Credit benefit even for the service tax he is paying to the sub-contractor. This change has affected both the industry as well as the consumer adversely and transaction cost has increased because of the tax paid at many stages without any Cenvat benefit. This also appears to be  against the overall policy of the Government and the Cenvat Scheme, therefore, this policy needs to be reviewed and credit of service tax paid to sub-contractor or other input services may be allowed to the assessee availing the abatement benefit.

(H)
Complexity in the Definitions under Service Tax Law

There are many taxable services, which have been defined in such a manner that it leads to different interpretations and there is no certainty about the coverage and scope of the taxable services, which has led to the disputes like goods transport services are treated as courier services because there is a delivery of goods at the door of customer. Even though both services apparently appear to be different but the definitions of both the taxable services are as such which can be interpreted in such a manner that a goods transport service can be treated as a courier service. Similarly, a cargo handling service includes packing & unpacking, loading & unloading of a cargo, whereas in case of goods transport services, loading and unloading is an incidental part but sometimes the same  have been treated as part of cargo handling services. Not to be mentioned, there is a total confusion about the coverage and scope of auxiliary services and business support services. Therefore, there is a need to review the definition of all the taxable services to define the same in a more logical way, to bring clarity about the coverage and the scope of taxable services.

(I) 
E-payment of Taxes

To avoid the confusion, the scheme of e-payment should clearly spell out whether the payment of tax criterion is applicable after taking into account the Cenvat Credit or before and whether the payment of all branches separately registered will be clubbed together.

(J)
Time of Tax Payment

All assessees under service tax have been allowed only 5 days to make the service tax payment and moreover for the month of March also, no extension time is permitted for making the payment. These provisions are very harsh for the small tax-payers, those who are not having the computerized system as well as not enough manpower. At least for the tax-payers whose tax liability is not more than a certain amount say     Rs.1 lac per month or Rs.10 lacs in a year, the relaxation should be given for making the payment from 5 days to 15 days at least.

(K)
Revision of Returns

To avoid the dispute, the specific provision need to be inserted under what circumstances and within what time an assessee is allowed to revise his return. Every taxation law permits the assessee on a bonafide ground to rectify his own mistake and even the service tax law was having the provisions prior to the 16th October 1998. Specific provisions in this regard will bring the certainty and of course will avoid the disputes.

(L)
Reverse Charge Mechanism

Situation 

Reverse charge mechanism imposes burden of transaction costs and compliance issues.

Suggestion

Charging and Payment of Service tax should be the responsibility of the provider of Service and not the receiver. The list of service receivers under the reverse charge mechanism should not be expanded.

(M)
Need for a separate Code of Law

Situation 

Appeal provisions till CESTAT stage are separate. However, beyond CESTAT, one has to refer the parent enactment.  This becomes confusing.

Suggestion

Service tax should be a separate code of law and de-linked from Finance Act 1994. 

(N)
Service Tax on Representational Services Provided by Practicing Company Secretaries (PCS)

The Government vide Notification No. 25/2006- Service Tax dated 13-7-2006 has exempted from levy of service tax the representational services provided by a practicing Company Secretary/ Chartered Accountant/ Cost Accountant, to a client, in his/ her professional capacity, to appear before a statutory authority in the course of proceedings initiated under any law for the time being in force, by way of issue of notice.  

Except for the representational services falling under sub-clauses (s), (t) and (u) of clause (105) of Section 65 of the Finance Act, 1994, service tax is leviable on all the services provided by a practicing Company Secretary/ Chartered Accountant/ Cost Accountant, to a client with effect from 01.03.2006.

The attention of the Government is drawn to the fact that a practicing company secretary (‘PCS’) represents his clients before various statutory authorities even where no notice has been issued. In fact, most of the time, the PCS provides representational services otherwise than under a notice issued by a statutory authority. 

You kind attention is drawn to the fact that for the same kind of representational services provided by the Advocates/ Lawyers, otherwise than under a notice from an authority, there is no implication of service tax.

This discriminatory treatment gives an edge to the Advocates/ Lawyers over the PCS for the same services. It is therefore the urgent need of the hour that the justice is done to the PCS fraternity by ensuring equal treatment of all the professionals with respect to the same/ similar services provided by different professionals.

It is therefore most humbly submitted that all kind of representational services by PCS be exempted from the purview of service tax, whether under a notice issued or otherwise, as is in the case of Advocates/ Lawyers.

5. NATIONAL TAX TRIBUNAL

In the National Tax Tribunal Act, 2005, as amended in 2007, we request that section 13 of the said Act may be amended by inclusion of the words, “Company Secretary in Practice” to act as an authorized representative according due recognition to Company Secretaries in Practice along with other professionals by inserting the words, “company secretary or”, after the words, “one or more chartered accountants or” and before the words, “legal practitioners” in Sub-section (1).   

Also, the definition of the term “company secretary” be included in the Explanation by inserting a new clause (b) as given below and the proposed clause (b) be re-named as clause (c)—

(b) “company secretary” means a company secretary as defined in  Clause (c)  of Sub-section (1) of Section 2 of the Company Secretaries Act, 1980 (56 of 1980) and who has obtained a Certificate of Practice under Sub-section (1) of Section 6 of the Act”.

Company Secretaries in practice are authorized to appear and represent cases in, interalia, Income Tax Appellate Tribunal, Customs, Excise and Service Tax Appellate Tribunals apart from appearing before the lower tax authorities in direct taxes, indirect taxes and service tax matters.  Barring them to appear before National Tax Tribunal does a great injustice to Company Secretaries.    
--*--
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