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A.
Introduction

A company secretary is essential to the Board of a company as well as in charge of the day-to-day compliance related activities of a company. The Secretary is privy to all the information made available to the Board, as well as the decision making of the Board. Apart from statutory duties, a company secretary may also have duties assigned to him under the Articles of Association of a company or under a contract with the company. 


The General Agreement on Trade in Services (GATS) of the World Trade Organization regulates trade in services and company secretaries would fall within the purview of the GATS. The opening of the company secretarial practice by India could have considerable impact on the entry of foreign players, resulting in increased competition. In addition, the liberalization of the company secretarial practice by other nations would also determine the extent to which company secretaries in India would be able to globalize and offer services abroad as well as establish their presence in such nations.


However, the profession of company secretaries is peculiar only to certain countries as their terminology differs. Additionally, in certain countries there is an overlap in the performance of the functions of a company secretary. This ambiguity can lead to several interpretation issues as to the extent of market access and national treatment that a nation offers to the company secretarial practice under the GATS. This paper seeks to explore some of these issues.  


But first it is important to provide an understanding of certain basic issues pertaining to the GATS.

1.
THE BASIC AGREEMENT

The GATS emerged from the Uruguay Round of Negotiations (1986-1994), establishing the rules governing trade in services and providing a framework for multilateral negotiations.  The GATS comprises of 6 parts and 29 Articles. Part I sets out the scope of the terms used therein and definitions of the agreement. Part II deals with the general obligations and disciplines that apply to services and to all Members.  Part III sets out rules governing the specific commitments in the Schedule of Commitments.  Part IV deals with future negotiations in relation to the Schedule of Commitments.  Parts V and VI cover institutional and final provisions.


Article I of the GATS defines the scope of the agreement, specifying that it applies to measures adopted by WTO Members which affect trade in services. The GATS encompasses not just measures imposed by the central governments, but also includes measures taken by regional and local governments, as well as non-governmental bodies exercising powers delegated to them by governments.  Any service in any sector is covered by the GATS, except those services “supplied in the exercise of governmental authority”.1  Services “supplied in the exercise of governmental authority” are defined as any services which are supplied neither on a commercial basis nor in competition with one or more service suppliers.2   Although the scope of the GATS is very wide, some of the following matters lie outside the GATS disciplines, provided, measures adopted in these matters are not used by a Member as a means to circumvent its obligations:3  
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2.
GATS, Article I: 3(c).

3.
European Commission Info Point on World Trade in Services; “To what does GATS apply?”; available at http://gats-info.eu.int/gats-info/guide.pl?MENU=bbb-2 accessed on November 28, 2002.

—
Immigration rules; 


—
Services supplied under Government Authority; 


—
Fiscal policy and taxation measures; 


—
Customs systems; 


—
Certain aspects of investor protection concerning the movement of capital; 


—
The exchange rate management,  the WTO will work with the IMF and World Bank to create conditions of greater economic stability, including exchange rate management (e.g. by setting interest rates); 


—
Privatisation forms of ownership as such are not addressed, but there are disciplines for state-owned trading entities and monopolies.

2.
MODES OF SUPPLY

Article I (2) of the GATS sets out four different modes of supply of services viz. cross-border, consumption abroad, commercial presence and presence of natural persons. 


(a)
Mode 1: Cross Border Supply


Cross-border supply of services or “Mode 1” covers services flowing from the territory of one Member to the territory of another Member, for example, banking, architectural services or postal services transmitted via telecommunications or mail.  It is in many ways the most straightforward form of trade in services, because there is a clear geographical separation between the seller and buyer and only the service crosses national frontiers. 
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(b)
Mode 2 : Consumption Abroad
Consumption abroad or “Mode 2” is the supply of a service in the territory of one Member to the service consumer of another Member. Typically, this will involve the consumer travelling to the country where the service supplier is located, for example, tourism, education, medical services or the repair of a ship or aircraft outside its home country.


[image: image2.png]Nis





(c)
Mode 3 : Commercial Presence


Commercial presence or “Mode 3” is the supply of a service through the commercial presence of the foreign supplier in the territory of another WTO Member. Examples would be the establishment of branch offices or agencies to deliver services such as banking, legal advice or communications.  A large proportion of service transactions require that the provider and the consumer be in the same place. Mode 3 does not necessarily require the presence of foreigners in the Member country.  The foreign supplier’s office may be staffed entirely by local personnel.  However, in the event the supplier needs to employ some foreign personnel, Mode 3 would be read together with “Mode 4” which deals with the presence of natural persons.
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(d)
Mode 4: Presence of Natural Persons


“Mode 4” relates to the admission of foreign nationals to another country to provide services there.  Mode 4 may exist by itself, without any commercial presence (Mode 3) and the persons involved may be employees of a foreign service supplier or may provide services as independent individuals. The Annex to the GATS on Movement of Natural Persons specifies that Members are free to determine measures regarding citizenship, residency or access to the employment market on a permanent basis. Therefore, even if Members undertake Mode 4 commitments to allow natural persons to provide services in their territories, they may still regulate the entry and stay of the persons concerned, for instance, by requiring visas. Such regulations should not prevent the commitments from being fulfilled.  
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The four modes of supply may be explained by way of an example of postal services as follows4 :


4.
Tim Walsh, Consignia; “The WTO, GATS & Posts: Issues for Postal Operators” available at http://www.posteurop.org/newspdf/gats.pdf accessed on December 30, 2002.

MODE


DESCRIPTION OF MODE




POSTAL SERVICES EXAMPLE


1.



CROSS-BORDER SUPPLY




FAX, E-MAIL



2.



CONSUMPTION ABROAD



USE OF INTERNATIONAL MAIL SERVICES OF THE CONSUMER’S DOMESTIC POSTAL SERVICE


3.



COMMERCIAL PRESENCE



DOMESTIC POST OFFICE REPRESENTATIVE OFFICE, AGENT ETC.
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PRESENCE OF NATURAL PERSONS

POSTAL CONSULTANCY SERVICE


3.
GENERAL OBLIGATIONS

(a)
Most Favoured Nation Principle


The Most-Favoured-Nation (“MFN”) principle is embodied in Article II of the GATS which states: 



“With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than it accords to like services and service suppliers of any other country”. 


However, particular measures inconsistent with the MFN obligation can be maintained.5  More than 70 Members have made a list of exemptions under Article II to their scheduled service commitments.



Each country is required to provide five types of information for each exemption: 



(i)
Description of the sector or sectors in which the exemption applies; 



(ii)
Description of the measure, indicating why it is inconsistent with Article II; 



(iii)
The country or countries to which the measure applies; 



(iv) 
The intended duration of the exemption; 



(v) 
The conditions creating the need for the exemption. 



The list of MFN exemptions were submitted at the end of the Uruguay Round of Multilateral Trade Negotiations and by the conclusion of extended negotiations on certain sectors for which the delayed submission of related exceptions has been expressly authorized. Certain exemptions are subject to a specified time limit.  For those which are not, the Annex on Article II exemptions provides that, in principle, they should last no longer than ten years (that is, not beyond 2004) and in any case, they are subject to negotiations in future trade-liberalizing rounds. 



It is a basic principle of the GATS that specific commitments are applied on an MFN basis. Therefore, where commitments are entered into, the effect of an MFN exemption can only be to permit more favourable treatment to be given to the country to which the exemption applies than is given to all other Members.  Where there are no commitments, however, an MFN exemption may also permit less favourable treatment to be given. 


5.
Please refer to Article II: 2 and the Annex on Article II Exemptions for the list of exemptions to the MFN obligations and the measures inconsistent with the MFN obligations of the Members.


Apart from services specified in individual MFN exemption lists, the only permitted departure from MFN treatment under the GATS is among countries which are Members of regional trading arrangements as per Article V of the GATS, which deals with “Economic Integration”.  Article V permits any WTO Member to enter into an agreement to further liberalize trade in services with other countries, provided such an agreement has substantial sectoral coverage and provides for non-discriminatory measures which are in line with the provisions of national treatment under Article XVII of the GATS. 


(b)
Principle of Transparency6 


One of the basic principles of the GATS is the principle of transparency embodied in Article III. Each Member is required to publish all relevant measures of general application, that is, measures other than those that involve only individual service suppliers, which affect the operation of the GATS. Members are also required to notify the Council for Trade in Services of new or changed laws, regulations or administrative guidelines that affect trade in services covered by their specific commitments under the GATS.  Each Member was required to establish an enquiry point by the end of 1996, to respond to requests from other Members for information on the aforesaid matters. Developed countries (and other Members, if possible) are required to establish contact points to which the service suppliers and not merely the governments of developing countries can approach for information about commercial and technical aspects of the supply of services, professional qualifications required and the technology available.

4.
SPECIFIC COMMITMENTS

Part III of the GATS lays down rules for specific commitments of Members. Article XVI and XVII of the GATS deal with market access and national treatment, respectively.  Members are required to specify the extent to which they undertake commitments in their respective Schedule of Commitments (“Schedule of Commitments”). 


(a)
Method of Scheduling Commitments


The Council for Trade in Services adopted the “Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services” on March 23, 2001 (“Scheduling Guidelines”)7 .  The Schedule of Commitments lists twelve broad sectors, which correspond to the GATT Secretariat classification.  These twelve sectors are further sub-divided into 160 sub-sectors or service activities.  The twelve basic sectors are: 



—
Business services



—
Communication services



—
Construction and related engineering services



—
Distribution services



—
Educational services



—
Environmental services



—
Financial services



—
Health-related and social services



—
Tourism and travel-related services



—
Recreational, cultural and sporting services


6. 
GATS, Article III.

7.
Please refer to Annexure 2 of this Report for the Scheduling Guidelines.


—
Transport services; and



—
Other services not included elsewhere.   




For each service sector or sub-sector, the Member must indicate any limitations on market access or national treatment, which are to be maintained, with respect to each of the four modes of supply. The following is the diagrammatical representation of the Schedule of Commitments:

COUNTRY NAME — SCHEDULE OF SPECIFIC COMMITMENT


Modes of supply :



(1)
Cross-border supply

(2)
Consumption abroad

(3)
Commercial presence




(d)
Presence of natural persons
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Additional




sub-sector


market access

national treatment

commitments



I.
HORIZONTAL COMMITMENTS








(3)




(3)









(4)




(4)




II.
SECTOR SPECIFIC COMMITMENTS



Sector



(1)




(1)









(2)




(2)









(3)




(3)









(4)




(4)




The first column contains the sector or sub-sector which is the subject of the commitment; the second column contains limitations on market access and the third column contains limitations on national treatment.  In the fourth column, Members may enter any additional commitments, which are not subject to scheduling under market access or national treatment.  Where commitments do not cover the entire national territory, the entry should describe the geographical scope of measures taken, according to Article I: 3(a)(i).  



In nearly all schedules, commitments are split into two sections. The first section contains “horizontal” commitments, which stipulate limitations that apply to all of the sectors included in the Schedule of Commitments.  These often refer to a particular mode of supply, mainly commercial presence and the presence of natural persons.  Any evaluation of sector-specific commitments must therefore take the horizontal entries into account. In the second section of the Schedule of Commitments, commitments which apply to trade in services in a particular sector or sub-sector are listed.


(b)
Market Access


Article XVI states that each Member is to give no less favourable treatment to the services and service suppliers of other Members than is provided in its Schedule of Commitments. Members may set out the minimum treatment that will be accorded to the foreign services or its supplier. Article XVI also sets out six types of measure affecting free market access that shall not be applied in respect of foreign services and service suppliers unless they are clearly provided for in the Schedule of Commitments. Therefore, measures beyond these six types of measures may be imposed on foreign services and service suppliers.8 
8.
Please refer to Section 3.2 of this report for a further discussion on this subject.

(c)
National Treatment


Article XVII provides that subject to any conditions and qualifications set out in the Schedule of Commitments, each Member is obligated to accord treatment to foreign services and service suppliers in measures affecting supply of services, treatment no less favourable than it gives to its own like, services and suppliers. 


(d)
Terminology used in the Schedule of Commitments to denote the Extent of Commitment of Members 


A Member may inscribe the limitations to market access and national treatment through a particular mode in the relevant sector. The entries in the Schedule of Commitments use uniform terminology: 



(i)
NONE – In this case, the Member makes a full commitment and does not seek in any way to limit market access or national treatment in a given sector through a particular mode of supply of services. The Member will specify ‘NONE’ in the appropriate column of the Schedule of Commitments. 



(ii)
UNBOUND – The Member is free to introduce measures inconsistent with market access and national treatment and records ‘UNBOUND’ in the appropriate column under a specified mode of supply.  This case is only relevant where a commitment has been made in a sector with respect to at least one mode of supply.



(iii)
UNBOUND9 – Where it is not technically feasible to give access through a particular mode of supply, for instance, hair-dressing services through cross-border supply, ‘UNBOUND*’ is used under the relevant mode of supply. 



In many cases, Members have not followed the aforesaid uniform terminology but have adopted one of following approaches: 



—
The entry describes in the appropriate space the nature of the limitation, indicating the elements, which make it inconsistent with Articles XVI and XVII of the GATS. 



—
In some cases, Members have chosen to indicate a limited commitment by describing what they are offering rather than the limitations they are maintaining. Such an approach is often used to indicate the market access opportunities for the entry of certain categories of foreign natural persons who supply services.



The general obligations and specific commitments under the GATS can be diagrammatically explained as follows:
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B.
Classification of Company Secretary Service

The profession of company secretaries is peculiar only to a few countries such as India, UK, Malaysia and Australia. They are known as “chartered secretaries” in UK, Malaysia etc., while come countries do not have a specific post for this kind of service. 


India has made commitments in only 6 out of the 12 sectors in the GATS Schedule i.e. (i) business, (ii) construction and related engineering, (iii) financial, (iv) tourism and travel related services, (v) communication services and (vi) health and related services. India has not made commitments in (i) educational services (ii) transport (iii) distribution (iv) environmental services (v) recreational, cultural and sporting services (vi) other services not included elsewhere.


The company secretarial practice would fall within the “Business Services” sector category and the sub-sector “professional service”. The following are the sub-sectors in the “professional services” sub-category: (i) legal (ii) taxation (iii) engineering (iv) urban planning and landscape architectural (v) vetinerary (vi) accounting, auditing and book keeping (vii) architectural (viii) integrated engineering (ix) medical and dental (x) services provided by midwives and physiotherapists (xi) others. India has made commitments only in the engineering services category. 


The “professional” service category does not specifically provide for the sub-sector for company secretaries. As the classification of the service would determine the obligations of any Member country, there could be some ambiguity on the classification of the company secretarial service. For example, one could argue that company secretarial service is included in the “accounting, auditing and bookkeeping service” sector of the GATS or the “other” service sub-category under the “professional services” category. From an Indian point of view, however, it is useful to point out that India has currently made no commitments in both the “accounting, auditing and bookkeeping service” sector or the “other” sector.


Further, Member Countries have included other professions and services in this sector, which has led to further ambiguity of the scope of this sector. For example, Australia has included limitations for “liquidators” in this sector. Mongolia has included “management” services in this sector. Cuba has specifically provided for a “other” category within the accounting, auditing and bookkeeping service sub-sector. This kind of residual classification within a sub-sector, such as provided by Cuba, could lead to an interpretation whereby a company secretarial practice could be classified in the other category of this “accounting, auditing and bookkeeping service” sector, or could be classified within the “other” sub-sector in the main category of “professional services.


In the “other” category of the “professional services” sector, only five countries have made commitments viz. Iceland, Singapore, Peru, Trinidad and Tobago, and Sierra Leone. Iceland has applied no limitations in this residual category. Therefore, in the event that the company secretary service is classified in the residual “other” category, there would be no limitations to market access and national treatment in Iceland except for market access in Mode 4 (movement of natural persons). Singapore has included interior design services in the “other category”. Peru has limited this sector only for management consultancy in the tourism sector. Similarly, Trinidad and Tobago has limited this sector to patent agents.


Hong Kong has included in the “accounting, auditing and bookkeeping services” auditing and advisory services on matters such as financial management consultancy, company formation and restructuring, raising of capital, debt-rescheduling, receivership and liquidation. In the case of Mode 4 (movement of natural persons), it has specified that it is “unbound” in the market access column in this category except for intra-corporate transfer of general managers, senior managers and specialists as set out in the Attachment to the Schedule of Commitments. The Attachment defines a “specialist” as a person within an establishment of a service supplier of a Member who possesses knowledge at an advance level of expertise, possesses proprietary knowledge of the organization’s service, research equipment, techniques, or management and who is essential to the operation of the establishment of that service supplier in Hong Kong. It is not clear whether the company secretary service is included in this category by virtue of the service falling within the definition of a “specialist” since a company secretary has a level of expertise in his area of practice and possesses proprietary knowledge about an organization. Hong Kong has made no commitments in the “other” category of the “professional services” sector.


A survey was conducted by a Malaysian university with the permission of the accountant and company secretaries associations of Malaysia to get responses for the impact of the liberalization of the GATS on the accountancy services. Malaysia has included the company secretarial practice within the accountancy service. According to the report, there are three types of accounting professional services that are perceived to be most susceptible to competition via internet: accounting and taxation services, company secretarial services and management advisory or consultancy services. If this analysis is adopted whereby the company secretary service is included in the accountancy service, then the obligations of each country within the accounting sector would need to be examined to understand the impact on the company secretary service. India has currently made no commitments in the accounting sector. 


 The report states that the Malaysian accounting sector (which would include the company secretary sector) would face competition basically from two groups of professional service providers. The first group comes from the advanced economies as their members are perceived to have higher skills and expertise than local counterparts. The second group is from lower-cost economies, like Phillipines and India, and their members who are able to offer their services at a much lower cost. Further, restrictions on supply of service through commercial presence and movement of natural persons were considered the most necessary measures, followed by the requirement of membership in domestic professional bodies for the issuance of licenses. Requirement of specific local educational qualifications was rated the least necessary measure.


 A total of 57% of people surveyed suggested varying forms of government protection against foreign competition, such as insisting on local equity in foreign professional firms, requirement to pass local professional exams, obtaining licenses to practice and restriction on employment of foreign professionals. 


It is interesting that other countries see Indian company secretaries as a potential threat.

C.
Nature of services of a company secretary: Companies Act, 1956
 
As per Section 2(45) of the Companies Act, 1956, a “secretary” has been defined to mean 



“a company secretary within the meaning of clause (c) of sub-section (1) of Section 2 of the Companies Secretaries Act, 1980 and includes any other individual possessing the prescribed qualifications and appointed to perform the duties which may be performed by a secretary under this Act and any other ministerial or administrative duties”. 

Therefore, broadly speaking, the practice of a company secretary could be classified as an “administrative” service. In such a case, there is no specific sector under the Schedule of Commitments of the GATS for “administrative” services. In such a case, it could be classified in the residual “other” sub-sector within the “professional services” sector. However, in certain countries, a director performs the role of a company secretary. This could lead to a overlap in the obligations that a Member country has made. 

D.
Recommendations of the Bhargava Committee

The Bhargava Committee was formed by the Department of Company Affairs (headed by Sunil Bhargava) to advise on the services sector (mainly the accountancy service sector). The Institute of Company Secretaries is also a part of the Bhargava committee. 


The Committee has not only proposed a bar on the entry of foreign accountants, lawyers and company secretaries, but has also recommended a framework similar to that for trade in merchandise with safeguard mechanisms to check dumping, subsidization of services exports and emergency protection measures. In its report, the Committee has noted that in the present scenario where developed countries have placed stringent restrictions even on Mode IV (temporary movement of personnel), India should refrain from opening up its market for services by not allowing overseas services companies to operate in India.9  

9.
Raja Ghosal; WTO Request List to be Ready Soon; November 29, 2002; available at http://in.news.yahoo.com/021103/58/1xbuh.html accessed on September 4, 2003.
E.
Conclusion

Member countries have not adopted a specific standard to classification of services. Due to the nature of service provided by a company secretary, it could be classified in the “accounting, auditing and bookkeeping services” sector or the residual “other” sector. The classification would directly relate to the market access and national treatment obligations of a Member country. The analysis of a unique service such as the company secretary service is an example of the ambiguity that can arise in relation to services that are unique only to a few countries. 


What does the Indian company secretary need to do? The profession needs to examine where its opportunities lie. If, for example, there is clear evidence of opportunities in foreign markets for Indian company secretaries, it would be useful for India to negotiate accordingly and seek commitments from other nations to open up and permit Indian company secretaries to provide services in these foreign countries. However, the liberalization of the services sector for company secretaries whether in India or abroad is likely to be on a reciprocal and non-discriminatory basis – which would effectively increase competition in India.


Several strategies would need to be adopted to capitalize on the opportunities offered and to compete effectively with the foreign professional service providers when the sector is liberalized. The strategy that could be most appropriate is to develop the human resources and to enhance the professional knowledge and skills. Additionally, the service sectors should adopt IT-enabled tools to compete in a more liberalized environment. The third most important strategy for professional firms is to consolidate or merge to become bigger and more capable of offering a wide variety of services. A paradigm shift to “global thinking” or changing mindset as well as a greater transparency and professional work ethics will prepare the company secretarial service in India to compete more effectively post- liberalization and to capitalize on global opportunities.
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