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B K KULKARNI*
Prohibition of agreements


Section 3 of Competition Act 2002 prohibits any agreement in respect of production, supply, distribution, storage, acquisition or control of any goods or provision of services, if it causes or is likely to cause appreciable adverse effect on competition within India. Any agreement entered in to in contravention of the prohibition shall be void.

Presumption


Any agreement shall be presumed to have an appreciable adverse effect on competition if it—


a.
directly or indirectly determines purchase or sale prices;


b.
limits or controls production, supply, markets, technical development, investment or provision of services;


c.
shares the market or source of production or provision of services by way of allocation of geographical area of market, or type of goods or services, or number of customers in the market or any similar way;


d.
directly or indirectly results in bid rigging or collusive bidding.


e.
The presumption covers agreements entered in to between enterprises or association of enterprises or persons or associations of persons or between any person and enterprise. 



—
It also applies to any practice carried on, or decision taken by, any association of enterprises or associations of persons, including cartels.


Yet the presumption specifically excludes any agreement entered in to by way of joint ventures if such agreement increases efficiency in production, supply, distribution, storage, acquisition, or control of goods or provision of services. This is a kind of gateway out of the mischief of prohibition against anti-competitive agreements.


Explanation to sub-section (2) of section 3 defines the expression “bid rigging”. It means any agreement, between enterprises or persons, etc engaged in identical or similar production or trading of goods or provision of services, which has the effect of eliminating or reducing competition for bids or adversely affecting or manipulating process for bidding.

Conditionally anti-competitive


Any agreement amongst enterprises or persons at different stages or levels of the production chain in different markets, in respect of production, supply, distribution, storage, sale or price of, or trade in goods or provision of services including specifically defined agreements shall be anti-competitive. But, to be so regarded, such agreement should cause or be likely to cause an appreciable adverse effect on competition.


—
Tie-in agreement  includes any agreement requiring a purchaser of goods, as a condition of purchase, to purchase some other goods;
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—
Exclusive supply agreement  includes any agreement restricting in any manner the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or any other person;

—
Exclusive distribution agreement includes any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal or sale of the goods;


—
Refusal to deal includes any agreement which restricts or is likely to restrict, by any method the persons or classes of persons to whom goods are sold or from whom goods are bought;


—
Resale price maintenance includes any agreement to sell goods on condition that the prices to be charged on the resale by the purchase shall be the prices stipulated by the seller unless it is clearly stated that prices lower than those prices may be charged.


The section protects the right of any person to restrain any infringement of his rights which have been or may be conferred upon him under—,


—
The Copyright Act, 1957;


—
The patents Ac, 1970;


—
The Trade and Merchandise Marks Act 1958 or the Trade Marks Act 1999;


—
The Geographical Indications of Goods (Registration and Protection) Act, 1999;


—
The Designs Act, 2000;


—
The Semi-conductor Integrated Circuits Layout-Design Act, 2000;


The section also allows a person to impose reasonable conditions to protect above rights.


It also protects the right of any person to export goods from India to the extent to which an agreement relates exclusively to the production, supply, etc of goods or the provision of services for such export.

Duty of Commission


As regards anti-competitive agreements it shall be the duty of the Competition Commission to eliminate practices having adverse effect on competition, to promote and sustain competition, protect the interests of consumers and ensure freedom of trade carried on by other participants, in markets in India.


Section 19 empowers the Commission to inquire in to any alleged contravention of the prohibition of anti-competitive agreements under section 3 (1). This it can do on its own motion or on —


a.
receipt of a complaint from any person, consumer or their association or trade association. The complainant has to pay a fee determined by the Regulations of the Commission; or


b.
a reference made to it by the Central Government or a State Government or a statutory authority.


While determining whether an agreement has an appreciable adverse effect on competition, the Commission shall have due regard to all or any of the following factors, namely:—


a.
creation of barriers to new entrants in the market;


b.
driving  existing  competitors  out  of  the market;


c.
foreclosure of competition by hindering entry into the market;


d.
accrual of benefits to consumers;


e.
improvements in production or distribution of goods or provision of services;


f.
promotion of  technical, scientific and economic development by means of production or distribution of goods or provision of services.


Section 26 provides what the Commission shall do on receipt of a complaint or a reference from the central Government or a State Government or a statutory authority or  on  its  own  knowledge  or  information under section 19 relating to an apprehended anti-competitive agreement. Accordingly, the Commission, if it is of the opinion that there exists a prima facie case, it shall direct the Director General to cause an investigation made in to the matter.


The Director General shall, on receipt of such direction from the Commission, submit a report of his findings within such period as may be specified by the Commission.


On the other hand, on receipt of a compliant, if the Commission is of the opinion that there exists no prima facie case, it shall dismiss the complaint and may pass such orders as it deems fit, including imposition of costs, if necessary.


After the Director General submits his report of investigation, the Commission shall forward a copy of the report  to the parties concerned or to the Central Government or to the State Government or to the statutory authority, as the case may be.


If the report of the Director General relates to a complaint and such report recommends that there is no contravention of section 3 (1), the Commission shall give the complainant an opportunity to rebut the findings of the Director General.


If after hearing the complainant, the Commission agrees with the recommendations of the DG, it shall dismiss the complaint.


If after hearing the complainant, the Commission is of the opinion that further inquiry is called for, it shall direct the complainant to proceed with the complaint.


If the report of the DG relates to a reference made by a Government or statutory authority and recommends that there is no contravention of the prohibition under section 3(1), the Commission shall invite comments of the Government concerned or of the statutory authority on the report. On receipt of such comments, the Commission shall return the reference if there is no prima facie case or proceed with the reference as a complaint if there is a prima facie case.


If the report of the DG recommends that there is a a contravention of section 3 (1), and also if the Commission is of the opinion that further inquiry is called for, it shall inquire in to such contravention.

Post inquiry orders


Where after inquiry the Commission finds that any agreement is in contravention of section 3, it may pass all or any of the following orders, namely:—


(a)
direct any enterprise or association of enterprises or person or association of persons, as the case may be involved in such agreement to discontinue and not to re-enter such agreement;


(b)
impose such penalty, as it may deem fit which shall not be more than ten per cent of the average annual turnover of the last three preceding financial years, up on each such person or enterprises which are parties to such agreement.


(c)
Award compensation to parties in accordance with the provisions of section 34;


(d)
Direct that the agreements shall stand modified to the extent and in the manner as may be specified in the order of the Commission;


(e)
Direct the enterprises concerned to abide by such other orders as the Commission may pass and comply with the directions, including payment of costs, if any;


(f)
Pass such orders as it may deem fit.

Cartel 


In case any agreement under section 3 has been entered into by any cartel, the Commission shall impose upon each producer, seller, distributor, trader, or service provider included in that cartel, a penalty equivalent to three times of the amount of profits made out of such agreement by the cartel or ten per cent of the average of the turnover of the cartel for the last preceding three financial years, which ever is higher.

Compensation


Under section 34, any person may make an application to the Commission for an order for the recovery of compensation from any enterprise for any loss or damage shown to have been suffered by such person  as  a  result  of contravention of, inter alia, section 3(1) by such enterprise.


The Commission shall make an inquiry into the allegations mentioned in such application. Thereafter it shall pass an order directing the enterprise to make payment to the applicant of the amount determined by it as realisable from the enterprise as compensation for loss or damage caused to the applicant by the enterprise.

Analysis of Prohibition


The prohibition under section 3(1) applies only if an agreement affects trade in India. Thus, an agreement between two Indian companies as to how they will divide some market outside India will be out of the purview of the Competition Act 2002. The prohibition applies to agreements that operate only in a part of India as well as those which cover the whole of India.


Competition lawyers all over the world acknowledge that competition law contains inherent uncertainties [Ms Susan Sigleton, Blackstone’s Guide to the Competition Act 1998, Great Britain 1999 Edition]. It is often not clear, even to the best competition lawyers, whether a particular agreement does indeed affect trade or has particular economic effects. In Europe or the UK, notification system allows companies to apply either for guidance or for a formal decision. With most EC notifications the parties ask for a declaration that the agreement does not infringe EC competition law and, in case that is not granted, for an individual exemption.


In the UK, a party to an agreement may notify it to the Director General of Fair Trading and apply for guidance under the new UK system. The DGFT may then give guidance on whether in his view the agreement infringes the prohibition.


The Office of Fair Trading, UK issues Guidance Notes on may areas, including on prohibited agreements which seek to control prices, other factors, share markets, impose a competitive disadvantage, and to do ‘other things’. There will be guidance notes on vertical agreements and restraints and intellectual property.


The prohibition under section 3(1) of the Competition Act is very different than the provisions governing restrictive trade practices under the MRTP Act, 1969. Under that Act an agreement could be analyzed without any requirement to know what effects on competition were generated. In case of the competition law prohibition, rarely will it be possible to analyze an agreement without information concerning market shares and effects on trade. It will also be necessary to undertake analysis of the relevant market.


In the UK, the Office of Fair Trading has opined that most agreements where the combined market shares of the parties fall below 20 per cent will not produce “appreciable effects” on competition [Draft Guidance Note on de minimis]. But where the fundamental purpose of the agreement is to eliminate competition or reduce it in a clearly significant way then the OFT will not have to establish the effects on the agreement before deciding if the prohibition is infringed.

Effect of guidance


Development of such official guidance will be very useful in cases where it is not clear if an agreement infringes the law or not. Under section 15, the UK Competition Act 1998 sets out the effect of the official guidance. The Director General will state whether an exemption might be given or whether a block or parallel exemption applies or whether the competition rules apply at all to the arrangement. This response is called a positive answer. In that case the Director General will take no further action in the case of that agreement unless:


(a)
The DG has reasonable grounds for believing that there has been a material change of circumstances since the guidance was given;


(b)
The DG has a reasonable suspicion that the information on which he based his guidance was incomplete, false or misleading in a material particular;


(c)
One of the parties than applies for a formal decision;


(d)
A complaint about the agreement is made by a third party (not one of the third parties to the agreement).


If misleading information has been supplied or a complaint is made and the DG believes the agreement infringes the prohibition and the parties are given written notice that the immunity is being withdrawn then, despite a notification, the parties can be fined. In all other cases a notification removes the risk of fines. The date of removal of the immunity may be before the date of the notice if the DG has been given false or incomplete or misleading information.


Section 14 of the UK Competition Act 1998 provides for an applicant to apply for a decision as to whether the prohibition is infringed; and if it has not been, whether this is because of an exclusion or exemption. Once a decision has been taken that there is no infringement of the prohibition then, under section 16 of the UK Competition Act, 1998, the DG can take no further action, except in the cases narrated earlier. These are the statutory exceptions to the generality of the powers of the DG to provide official guidance on practices likely to become anti-competitive.


Indian Competition Commission needs to evolve such official guidance practices vis-à-vis anti competitive agreements under 2002 Act at its earliest. 

European Developments


The happenings in the EU on dominant position and its abuse are tracked in this article. These should help us define data, statistics and information to be culled out by a firm facing or apprehending to face charges of abuse of dominance under Competition Act. 


Like the law in India, the European Competition Law also prohibits abuse of dominant position. Companies with strong market position have to be careful to act fairly.


Article 86 of the Treaty of Rome carries equivalent provision. There is no prohibition on holding a position of dominance in a particular market. Offence is committed if there is abuse of the position of dominance. Say, an Indian subsidiary of an European company may gather evidence from its holding company that the latter is complying with Article 86 of the Treaty of Rome. Or that its activities and practices did not affect trade between EC member states. In the latter case it will have to be more careful to examine the impact of its existing AND planned business steps in India from the point of view of abuse of dominance.


In United Brands v. Commission [1978] ECR 207 it was held that a business is dominant if it can behave “to an appreciable extent independently of the competitors and customers and ultimately of consumers.”

The Office of Fair Trade in the UK notes in its Draft Guidelines on Competition Act that this must be viewed against the background of a properly defined relevant market. This requires assessment of the goods or services which form part of the market (the product market) and the geographic extent of the market.


It also recognizes the market definitions made in the past will not always be correct ones for future cases as  conditions change over time and innovation may make substitution  between products easier or more difficult.


An Indian company perhaps may usefully procure the EC’s 1997 notice on market definition. The detailed research paper of the OFT produced in 1992 titled “National Economic Research Associates: Market Definition in UK Competition Policy” may also be usefully procured. 


In Europe also the approach changed from form-basis approach under Restrictive Trade Practices law to effects-based approach under Competition Law. This created inherent uncertainty regarding what constitutes abuse of dominant position. Therefore it is possible to infer that thinking and practices in Europe and the UK may influence thinking in India.  “Whether a practice breaches the law does not depend upon how a clause is worded in a contract but on what the effect on the market is and whether there is a dominant position enjoyed on the market.”


A company’s market share will determine whether a company enjoys dominant position. First we must decide on what market we should define the share. Volk  v. Vervaecke [1969] CMLR 273 absolves companies with small market share from charge of dominant position unless there is price fixing. But defining market will be of utmost importance. The OFT puts the issue under ‘hypothetical monopolist test’: 


—
would a hypothetical monopolist of given products maximize his profits by consistently charging higher prices than it would if faced with competition ? 


—
Are there other products which consumers can buy instead of those of the hypothetical monopolist ? 


—
If there are then those consumers could swap to other products and this would act as a check on the prices of the monopolist. If there are not then the hypothetical monopolist is likely to be dominant. 


The OFT keeps applying its test to each level of a potential market until it reaches a point where the monopolist would not be able to continue to increase its prices—at which point it is outside the relevant market on which it is dominant. 


As we discussed, the potential market in India for a company’s product will have to be defined. This may require the company to even to consider possible actions in India from its competitors abroad.


OFT considers the products produced or those of the subject of a complainant. It asks how customers would react if prices were raised by a small but significant amount. If prices could be maintained 5 to 10% above the competitive levels then there is likely to be a dominant position on the market. OFT follows the following methodology:


1.
Interviews with customers and competitors—OFT asks their reaction to a price rise by the dominant company;


2.
It asks: What are the costs customers would incur by substituting other products—this might make them less likely to switch;


3.
It finds out patterns of price changes—if prices of two products have moved together for reasons nothing to do with cost, this may be evidence that they are substitutes for each other. It also looks at what has happened in the past when prices have been changed;


4.
It examines evidence on price elasticities—this seeks to measure the rate at which demand for a product changes when its price goes up or down.


What an apprehensive Indian company can impress upon the authorities is chain of substitution. OFT examines chains of substitution when defining markets. A large car may not be a substitute for a small car. If new suppliers could spring up if  a supplier’s prices rise too high there will be supply side substitution. In the EU case Torras/Sarrio (Case IV/M.091, 1992), the Commission defined market based on supply-side substitution. How long it takes for replacement suppliers to come into the market is also relevant. Consider entry of the competitors of the parent company holding its Indian subsidiary into Indian market.

Geographical dominance


Once it is established that a company has dominance in relation to particular products, it decides in what area or region it enjoys that dominance. The geographical market is that over which substitution will take place. The OFT Guidance Note says that it looks at demand side issues, supply-side issues and imports. Where the product is manufacturing or wholesaling the issues of supply side are more relevant. On the supply side the costs of substitution are relevant. Only if there are significant imports, it shows that the market is international.


While buying a car, consumers look at the cost of spare parts for that vehicle. In examining the whole-life cost the following are the relevant factors:


a.
customers are more likely to examine the cost over the whole-life of the product if a secondary product represents higher proportion of the primary product’s costs;


b.
large companies are probably in a better position to whole-life cost than are smaller companies or consumers;


c.
whole-life costing is hard for customers if they do not have information on prices of spares and servicing and whether goods are reliable;


d.
if it is not clear how often spares or servicing would be required then it is difficult to whole-life cost.


The OFT uses a test called SIP test—whether it would be profitable to implement  a “small but significant and non-transitory increase in price’. This test was developed in the U S anti-trust cases to assess merger effect. The OFT looks at the ability of the monopolist to maintain prices above competitive levels. This is because even monopolists are constrained in raising prices—people will switch to imperfect substitutes. Where there is dominance the OFT looks at whether the current price itself is right. OFT looks at entry barriers and past price movements. Perhaps recently Guidance Notes have been issued on these aspects.


OFT has also developed Guidelines on the determination of the percentage of market enjoyed by the relevant company. If there are trade statistics agreed by all, the question might be easily soluble. Otherwise OFT looks at information the companies provide and estimates from trade associations, customers and suppliers, and also at market research reports. If the Indian has any market search report, that will be helpful. Normally value is used, but sometimes data on volumes are pertinent. Following is the list of items you should consider:


—
market shares and changes in market shares


—
barriers to entry and exit


—
price 
history  and  profitability of firms in market


—
conduct of competition in the market—is the competition on price, or different products or after-sales service ?


—
Other issues such as customer awareness and customer inertia.


Market share may vary widely from year to year. Figures over a five year period will be more relevant. 


Once a company is dominant, it needs to think whether it has put the dominance to abuse through its conduct on the market. Unlike anti-competitive agreements, issue of abuse of dominance does not require agreement with any other person. The issue needs examination with reference to conduct by single companies. The OFT has published Draft Guidance Notes on this issue. They assist in deciding whether a practice is abuse of dominance. They are exactly similar to what is stated, inter alia, Article 86 of the Treaty of Rome.


“Conduct may, in particular, constitute such an abuse if it consists in—


a.
directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;


b.
limiting production, markets or technical development to the prejudice of consumers;


c.
applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;


d.
making the conclusion of contacts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of the contracts.”


Dominant companies have to be careful over pricing issues. They cannot impose unfair purchase or selling prices. They must keep full written reasons for each price increase or decrease.  The decision of the European Court of Justice in AKZO Chemie  v.  Commission [1991] 1 ECR 3359 deserves attention. A small competitor to AKZO Chemie, viz, ECS proposed to use its profits from its own UK flour additives operation to expand in to organic peroxides market in the European Commission. AKZO Chemie was found to drive ECS out of the market by threatening to reduce the former’s prices in the UK flour additives market unless ECS agreed not to enter in to the organic peroxides market.  When ECS did not surrender, AKZO was accused of adopting uneconomic prices in order to eliminate a competitor. AKZO submitted that its prices were above the average variable cost. It made a profit on all sales. Hence it could not be accused of predatory pricing. The court however found that the price covered the cost of the item sold but did not make any contribution to other necessary overheads of the company, such as running a factory. Thus there is abuse where a company charges prices below its average variable costs or if it charges prices above average variable cost, but below average total costs where there is a plan to eliminate competitor.


Abuse of dominance takes place not only through predatory or low pricing. It may take place through unfair pricing. Excessive price to take unfair advantage of dominance is also objectionable as per Draft Guidance Notes of the OFT.

Unfair conditions


A dominant company cannot impose unfair conditions without amounting to abusing its position. Article 86 of the Treaty of Rome does not define what constitutes unfair conditions. Companies seeking to impose any conditions need to justify such conditions as there cannot be an exhaustive list of unfair conditions. Susan Singleton in the book on Competition Act of UK, at page 30, refers to decisions of EC courts where following have been held to be unfair conditions:


(a)
a leasing contract running for a term exceeding the useful life of the machine leased;


(b)
a prohibition on purchase of a machine adding accessory equipment to that machine;


(c)
a prohibition on resale or moving the location of purchased equipment without the consent of the original seller;


(d)
the requirement of a copyright association that members assign copyright to it.

Limiting practices


Dominant companies cannot limit production, markets or technical development to the detriment of consumers. If such a company restricts output it can charge higher prices or it can refuse to supply to potential competitors. A dominant company must not limit production or markets. It cannot refuse to supply to a customer just because it has set up competition. This can lead to fines up to 10% of turnover. Such a company should be able to support its refusal by an objectively justifiable reason. A business might have , for example become an unworthy credit risk. EC law requires a dominant company to act fairly and to treat like cases alike. It will have to set up evidence that a given order  is too small to be economic.


In United Brands v. Commission [supra], the Court held that a company could not stop supplying a regular customer who abides by ‘regular commercial practice, if the orders placed by the customer are in no way out of the ordinary. A dominate company needs to be very careful in cutting off supplies to an existing customer. The OFT examines whether the action taken to cut off supplies was proportionate to the failure to pay or other action of the customer. In Hugin v. Commission [1979] ECR 1869 it was held to be abuse of dominant position where a supplier wanted to enter a downstream market himself and wanted to cease supplying to distributor. A dominant firm should also not cut off supplies because it does not appreciate prices or terms and conditions on which its customers resells goods. OFT would not accept these as justifiable reasons to refuse to supply.


In that case, the grocery company, Liptons, had been the supplier in the UK of Hugin cash registers. Hugin decided to form its own UK subsidiary company and terminated the distribution agreement. Liptons continued servicing Hugin cash registers and supplying spare parts. Subsequently, Hugin refused to supply spare parts to Liptons. The objective reason given by Hugin was the technical nature of the products. The court did not accept this as justifiable reason. The Liptons were already doing the work. Abuse of dominant position was found. The market for Hugin cash registers specifically was found to be relevant market on which dominance was found and abuse established. Parts of cash registers of other makes were not interchangeable with parts of cash registers of Hugin make. Hence the relevant market got restricted. Dominance and abuse of dominance were found relatively easily.


Even where a dominant company refused to supply because the order received was too large to satisfy the local market alone. The European Commission has held this to be an abusive practice.


A dominant firm has to treat customers alike. In British Plasterboard Industries plc v. Commission [1993] II ECR 389, the Court held that preferring to supply to companies which were not stockists of imported plasterboard to those who dealt in such imports was an abuse of dominant position.  


Susan Singleton [supra] suggests dominant companies proposing to cut off supplies should consider the following points on the basis of EC and UK law:


—
is the supplier in a dominant position ?


—
What is the position of the purchaser ?  Is it a competitor, potential competitor, new entrant to the market or old, established customer ?


—
What are the real reasons why the supplies will be stopped? Are they objectively justifiable ?


—
Is it likely that the supplier will complain to the OFT ? Is the purchaser well advised and legally sophisticated? Can it be bought off, by offering an amicable settlement ?


—
Are there ulterior grounds which the purchaser could allege are the real anti competitive reasons for supplies ceasing ?


—
Can the supplying company prove its reasons for ceasing supplies and show that other customers in the same position are treated in the same way ? 

Dissimilar conditions


Dominant companies are obligated to treat suppliers and customers who are in the same position in the same way. Article 86 of the Treaty of Rome also places the obligation not to discriminate as one of the most basic principles.


In Hilti v. Commission [1992] 4 CMLR 16, Hilti obtained details of its competitor’s main customers and offered those customers better trading conditions. As Hilti’s other customers did not receive the benefit of those conditions, this was held to be an infringement of the Article 86.  A dominant firm must not tempt customers away from obtaining their supplies from competitor by offering them better terms and conditions in preference to other customers. That will be discrimination between customers placed in the same position. It will be an abuse of dominant position.


Conduct of dominant companies to impose different prices or conditions allowing them to exploit customers, targeting customers who face competition by setting predatory prices to drive out competition is abuse of dominant position. 

Abuse of Dominance 


Under the provisions of the Competition Act 2002 a company may be treated to have acquired a dominant position and it will then have to watch its conduct, transactions and actions very carefully in order to avoid charge of abuse of dominance. Dominant position means a position of strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to —


(i)
operate independently of competitive forces prevailing in the relevant market; or


(ii)
affect its competitors or consumers or the relevant market in its favour.

Section 4 Prohibition


Section 4 ordains that no enterprise shall abuse its dominant position. Such an abuse occurs if an enterprise,—


(a)
directly or indirectly, imposes unfair or discriminatory —



(i)
condition in purchase or sale of goods or services; or



(ii)
price in purchase or sale (including predatory price) of goods or service;


(b)
limits or restricts—



(i)
production of goods or provision of services or market therefor; or



(ii)
technical or scientific development relating to goods or services to the prejudice of consumers; or 


(c)
indulges in practice or practices resulting in denial of market access; or


(d)
makes conclusion of contracts subject to acceptance by other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts; or



—
uses its dominant position in one relevant market to enter into, or protect, other relevant market. 


Dominant position means a position of strength enjoyed by an enterprise.  Such a position enables it to operate independently of competition pressure in the relevant market, and also to affect the relevant market, competitors and consumers in its favour.  The position may be enjoyed by the enterprise anywhere in the world.


Like the law in India, the European Competition Law also prohibits abuse of dominant position. Companies with strong market position have to be careful to act fairly.

Treaty of Rome


Article 86 of the Treaty of Rome carries equivalent provision.


It reads as follows:


“ Article 86. Any abuse by one or more undertakings of a dominant position within the common market or in a substantial part of it shall be prohibited as incompatible with the common market in so far as it may affect trade between Member States. Such abuse may, in particular, consist in:


(a)
directly or indirectly imposing unfair purchase or selling prices or unfair trading conditions; 


(b) 
limiting production, markets or technical development to the prejudice of consumers; 


(c) 
applying dissimilar conditions to equivalent transactions  with  other  trading   parties, thereby placing them at a competitive disadvantage; 


(d) 
making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts.“


There is no prohibition on holding a position of dominance in a particular market. Offence is committed if there is abuse of the position of dominance. Say, an Indian subsidiary of an European company may gather evidence from its holding company that the latter is complying with Article 86 of the Treaty of Rome. Or that its activities and practices did not affect trade between EC member states. In the latter case it will have to be more careful to examine the impact of its existing AND planned business steps in India from the point of view of abuse of dominance.


Relevant market means the market which may be determined by the Commission with reference to the relevant product market or the relevant geographic market or with reference to both the markets.


Relevant product market means a market comprising all those products or services which are regarded as interchangeable or substitutable by the consumer, by reason of characteristics of the products or services, their prices and intended use.


Relevant geographic market means a market comprising the area in which the conditions of competition for supply of goods or provision of services are distinctly homogeneous and can be distinguished from conditions prevailing in the neighbouring areas. 

Investigation


The Competition Commission that is in the process of being set up in India, may enquire into any alleged contravention of the provisions contained in section 3(1) or section 4(1) either on its own motion or on—


(a)
receipt of a complaint from any person, consumer or their association or trade association; or


(b)
a reference made to it by the Central Government or a State Government or a statutory authority.


The Commission has power, inter alia, to direct any enterprise, etc to discontinue the abuse of dominant position. It can also impose a penalty upto ten per cent of the average annual turnover for the last three financial years (section 27). By virtue of section 27(f) read with section 28 of the Act Central Government may also order division of enterprise enjoying dominant position. 


In the background of the new law that may be brought in force in India and the fact that the provisions in the new Act concerning setting up Competition Commission are notified in March 2003, an understanding of some relevant practices and practical issues concerning them appears necessary. Provisions concerning appointment of investigative authority and Registrar under the Competition Act,  2002 also find place in the notification.

Conditional contracts


For example dominant companies cannot make customers or suppliers accept supplementary conditions before agreeing to enter into a contract where such obligations have no connection with the contract. Certain European Court (“EC”) case law on such conditional contracts may be of help when similar practices emerge here. Article 86 of the Treaty of Rome lays down the basic principle in the form of the obligation not to discriminate. This will require dominant firms to—


(a)
ensure that like companies or requests are treated alike so that discrimination will not ensue;


(b)
keep full details in writing concerning the refusal in case it becomes the subject of investigation later.


In Re British Telecommunications, OJ 1982 L360/36 the corporation enjoyed dominant position because of its contemporary monopoly for providing telecommunications services in the UK. Abusing its dominant position it prohibited message-forwarding agencies from relaying telex messages originating outside the UK. Thus it made the telephone and telex installations subject to obligations which had no connection with assignment of telephone and telex services.  

A Company that offered rebates tied to overall purchases of goods in different markets was held by the EC to enforcement of tying clauses contrary to Article 86 of the Treaty of Rome [In re Hoffman-La Roche & Co AG v. Commission (1979) ECR 461.


In Tetra Pak International SA v. Commission (1994) II ECR755 purchasers of Tetra Pak Machines were obliged to use only Tetra Pak Manufactured cartons on those machines. The company pleaded that it was a supplier of an integrated distribution system. It had to address technical reasons of product liability, health and the need to protect Tetra Pak’s reputation, why the tie was necessary. But in reality, Tetra Pak sold its own cartons for the machines of other manufacturers. The argument was not accepted by the EC. The Court said proportionality rule did not allow the use of restrictive practices where these were not indispensable. The public health problems could be solved in other ways, the Court pointed out.


The statutory listing of abuses or abusive conduct is not exhaustive. In the UK the Office of Fair Trading (“OFT”) has issued Guidance Notes. These may be helpful in raising questions of abusive conduct in given cases. Then there is a procedure in the UK enabling businesses proposing to engage in potentially abusive conduct. This is specified in SC 6 of the UK Competition Act 1998.  Suggestion is that India develops its own Guidance Notes and procedure for Indian businesses to follow.  The procedure itself is not the issue at present in this study.


The Guidance Notes issued by the OFT in UK sets out the main issue in ascertaining abusive conduct: “whether the behaviour of a dominant firm either allow it to use its dominant position or allows it to enhance its dominance by removing or excluding its competitors.” Under the European Commission competition law the EC, for example, held in particular cases that refusing to grant licence in intellectual property is an abusive conduct. The Guidance Notes of the OFT, on the other hand, allow a dominant firm to use its market power in markets other than that in which the dominant share is held.


Coming back to refusal to issue licence. The EC held that a refusal to license copyright was abuse contrary to Article 86 of the Treaty of Rome. In RTE ITV v. Commission [1995] I ECR 743 the EC held that the owners of copyright which is enjoyed in the listings of television programmes used the copyright as an instrument of abuse. They used it in a manner which falls outside the scope of the specific subject matter of that intellectual property right. But this should be regarded as a rare case because the Treaty does protect intellectual property. There is no general principle of the European Community competition law requiring dominant firms owning intellectual property to license their rights to all who request a license. 


Volvo v. Veng (1988) ECR 6211 concerned manufacture of automotive body panels. The EC held that Article 86 of the Treaty would not normally require the owner of intellectual property rights to license those rights. That would amount to depriving the owner of the rights of the specific subject matter of the rights. Yet there is an abuse where refusal is accompanied by anti-competitive conduct:


(a)
where there is an arbitrary refusal to supply spare parts to independent repairers;


(b)
where a manufacturer sets prices of spare parts at unfair level;


(c)
where a manufacturer decides no longer to produce spare part of a particular model even though many cars of that model are still in circulation.


RTE ITV  v. Commission (see above) laid down major principles guiding decision whether refusal to grant licence will amount to abuse. They are:


 (a)
that it is only where there are particularly substantial and weight competition grounds that a refusal to license intellectual property rights  would  be  an abuse of dominant position;


(b)
that is not an abuse to refuse a license which would result in a new product emerging that would compete with the product of the owner of the right even if the new product is better;


(c)
that there is an abuse of a dominant position if a copyright owner by means of his copyright does not produce a product and refuses licenses to others who would produce such a product will not itself be an abuse;


(d)
the use by an undertaking of its dominant position in one market to create a derivative market for itself by refusing to  supply products is an abuse. But where a licence is required before a derivative market can be served that would not be an abuse.


Even acquiring a competitor could be an abuse. Even before the European Merger Regulation the Commission had held in several cases that acquisition might be an abusive conduct violative of Article 86 of the Treaty of Rome. But mergers and concentrations are excluded by the UK Competition Act from the purview of abuse of dominance.

Procedures


Authorities being  set up under the Indian Competition Act need to set out procedures concerning conduct of dominant enterprises. As stated earlier, a business which contemplates a likely abusive conduct should be able to apply for guidance or a formal decision or advance rulings under Income tax or central excise law. In the UK you cannot apply for an exemption. But if the conduct concerned is being undertaken by two or more people then the person notifying must take all reasonable steps to notify the other parties that the application has been made and whether it is for guidance or decision.  There is first a preliminary investigation on the application. If the conduct is found to breach the prohibition, there will be a communication to that effect in writing. This is called a ‘provisional decision’. If the application is for a decision, then the application needs publication in such a way that it will be brought to the attention of those who are likely to be affected by it. In Europe the notifications are published in the Official Journal.


The authorities being set up in India need to prescribe fair and transparent procedures in respect of likely abusive conduct by dominant enterprises. Official guidance notes detailing what might and what might not be regarded as abusive conduct need to be formalised in an internationally acceptable manner. 

