ICSI Suggestions on third tranche of the draft rules under Companies Act, 2013:-


                   CHAPTER V:   ACCEPTANCE OF DEPOSITS BY COMPANIES

Relevant Provisions:

Short title and commencement
Rule 1 (3) – These rules shall apply to a company other than

(i) a banking company and

(ii) a non-banking financial company (as defined in the Reserve Bank of India Act, 1934) registered with the Reserve Bank of India.

	Representation:

Currently, deposits are accepted by three types of companies viz., (i) non-banking financial company registered with the Reserve Bank of India (referred to as NBFCs); (ii) non-banking financial company as defined in the Reserve Bank of India Act, 1934 but not registered with Reserve Bank of India (referred to as financial institutions); and (iii) non banking non financial companies.

(i). NBFCs are exempted from the purview of Companies (Acceptance of Deposits) Rules, 1975 since they are regulated and supervised by Reserve Bank of India (RBI). RBI has issued criteria for registration of such companies and the prudential norms governing the acceptance of deposits viz. Non-Banking Financial (Deposit Accepting or Holding) Companies Prudential Norms (Reserve Bank) Directions, 2007.

(ii). Financial institutions inter alia includes housing finance companies regulated by National Housing Bank (NHB) and venture capital funds, collective investment schemes, etc. regulated by Securities and Exchange Board of India (SEBI). Like RBI, NHB has also prescribed criteria for registration of such housing finance companies and the prudential norms governing the acceptance of deposits viz. Housing Finance Companies (NHB) Directions, 2010.

(iii). Since non banking non financial companies are not regulated by any specific regulator, they are required to adhere to the provisions of Companies (Acceptance of Deposits) Rules, 1975, whilst acceptance deposits from public.

Though the proposed Companies (Acceptance of Deposits) Rules, 2013 provides exemption for a non-banking financial company (as defined in the Reserve Bank of India Act, 1934) registered with the Reserve Bank of India, it does not exempt financial institutions such as housing finance companies (HFCs).

With specific reference to HFCs, we invite the Hon’ble Ministry’s attention to the provisions contained in the Housing Finance Companies (NHB) Directions, 2010, issued by the National Housing Bank, in exercise of the powers conferred by sections 30, 30A, 31 and 33 of the National Housing Bank Act, 1987 (53 of 1987).

Chapter II of the said Directions contains provisions for acceptance of public deposits by Housing Finance Companies (HFC). The said Directions inter alia provides for limit on acceptance of public deposits, requirements as to rating, period of deposits, particulars to be specified in application form soliciting public deposits, maintenance of register of deposits, disclosure in the Board’s Report, ceiling on the rate of interest and brokerage and interest on overdue public deposits, creation of Floating Charge in favour of the Depositors, advertisement etc.

Considering the above, since specific Directions with respect to acceptance of public deposits by HFCs are in place, it should be clarified that the provisions of the Companies (Acceptance of Deposits) Rules, 2013, are not applicable to HFCs registered with NHB.

Accordingly, following proviso be inserted in Rule 1(3) as sub-rule (iii)

“iii – a housing finance company (as defined in the Housing Finance Companies (NHB) Directions, 2010) registered under section 29A of the National Housing Bank Act, 1987 (53 of 1987).




Comments / Siggestions:

* Rule 2 (1) (b) (viii): any amount received by a private company from a  person who, at the time of the receipt of the  amount, was a director of the company or any  amount received from its shareholders:
Comments / Suggestions:
1.  This exclusion of  the  amounts  received from a person, who is a director of a private company at the time of receipt of the amount  from the definition of  'Deposit'  may be extended to any company including public limited company on the lines of rule no. 2 (ix) of the Companies (Acceptance of Deposits) Rules, 1975 which reads as follows:
  “ix) any amount received from a person who, at the time of the receipt of the amount, was a director of the company or any amount received from a relative of a director or its member by a private company;

  …………………………………………………………………………………………………………” 
Justification:
1. Under certain circumstances companies may have to raise  amounts to meet the urgent financial requirements of the company and  the companies should be allowed to receive such amounts from its directors  without undergoing the complex requirements of acceptance of deposits as in the case of private companies. 

2. Directors, being aware of the financial  status and affairs of the company,  may not be treated on par with public or members of the company to whom protection to some extent is contemplated under the provisions of  chapter V of the Companies Act 2013 read with rules for acceptance of deposits.

2. This rule excluding the amounts received by private companies from its directors and shareholders from the definition 'Deposit'  may  be extended to closely held or unlisted public limited companies by amending the proposed clause 2 (ix) .
Contd:-
Justification:
Closely held / unlisted companies do not have the the source of raising funds from public to raise funds from public  by making public issue / rights issue  of its shares.  Shareholders / members of such companies are mostly promoters, their relatives and friends. Hence they may be  given opportunity to raise funds whenever required on short term arrangement without undergoing the complex requirements of acceptance of deposits as in the case of private companies.

* Rules 7  For the purposes of clause (a) of sub-section (2) of section 73,

…..............................................................................................................

….............................................................................................................

         Provided that such circular      shall also be published at least  once in English language in a leading English newspaper and in vernacular language in one vernacular newspaper having wide

circulation in the State in which the registered office of the company is situated.

8. Every Eligible company intending to invite deposits shall issue an advertisement in Form No. 1 for the purpose at least once in English language in a leading English newspaper and in vernacular language in one vernacular newspaper having wide circulation in the State in which the registered office of the company is situated.

Comments / Suggestions:
Rules 7 and 8 require a circular or advertisement inviting deposits in the prescribed form to be published in a news paper.  
Option may be given to the companies, which wish to accept deposits without inviting such deposits,   to file  statement in lieu of advertisement with the Registrar of Companies instead of publishing advertisement in the news papers inviting deposits,  on the lines of rule no. 4A (1)  of the Companies (Acceptance of Deposits) Rules, 1975 which reads as follows:

  “4A (1)  Where a company intends to accept deposits without inviting, or allowing or causing any other person to invite, such deposits, it shall, before accepting deposits, deliver to the Registrar for registration a statement in lieu of advertisement containing all the particulars required to be included in advertisement  …………………………………………………….”. 

* 30. Pursuant to provisions of sub-section (2) of section 76 of the Act, the provisions of sections 73, 74 and 75 shall, mutatis mutandis, apply to acceptance of deposits from public by eligible companies.

Contd:-

Explanation.- It is hereby clarified that 

(i) In case of an eligible company which had accepted or invited public deposits under the relevant provisions of the Companies Act, 1956 and rules made under that Act (hereinafter known as "Earlier Deposits") and has been repaying such deposits and interest thereon in accordance with such provisions, the provisions of section 74(1)(b) of the Act shall be deemed to have been be complied with if the company continues to repay such deposits and interest due thereon timely for the remaining period of such deposit in accordance with the terms and conditions and period of such Earlier Deposits
Comments / Suggestions:
As per the provisions of section 74 (1)(b) such earlier deposits are to be repaid within one year from the date on which amounts are due or from the date of commencement of the Act whichever is earlier.   In other words though the deposit can be repaid after one year as per the period for which such deposit was accepted, say 2 / 3 years, the same has to be repaid within one year from the date of commencement of the Act. 

However, as per explanation to  rule 30 of the draft rules, it seems that such deposits can be retained for the original term of deposit so long as the company pays interest on due dates,.
There seems to be contradiction between the above section 74 (1) (b) and explanation to draft rule 30 which needs to be clarified ie.,  whether deposits accepted by the companies (eligible as well as ineligible companies) under the    provisions of the Companies Act, 1956 can be repaid as per the terms of such acceptance on the due date which may be after one year of the date of commencement of the present Act or they are to be repaid within one year from the date of commencement of the Companies Act 2013. 

The proposed rule deals with eligible company and is silent about deposits accepted by companies which will become   ineligible companies as per rule 2 (xiii)(d) of the draft rules. This rule needs to be clarified.   
· 2 (1)(d): "Eligible company" means a public company as referred to in sub-section (1) of section 76, having a net worth of not less than one hundred crore rupees or a turnover of not less than five hundred crore rupees and which has obtained the prior consent of the company in general meeting by means of a special resolution and also filed the said resolution with the Registrar of Companies and where applicable, with the Reserve Bank of India before making any invitation to the Public for acceptance of Deposits;

Contd:-
Comments / Suggestions:
With the proposed prescribed limits of net worth ie., Rs. 100 crores and turnover ie., Rs. 500 crores for a company to be eligible to accept deposits most of the public limited companies (mainly closely held / unlisted companies) will become ineligible to accept deposits from public. 

Since there is limit upto which a company can accept deposits from public which is based on its net worth ie., 25% of the net worth of the company , such higher limits of net worth and  turnover may be reduced to Rs. 50 crores and Rs. 100 crores respectively 

