ICSI Suggestions on second tranche of the draft rules under Companies Act, 2013:-


	Chapter No.
	SUGGESTIONS/PROVISIONS
	SUGGESTION TYPE
	JUSTIFICATION

	III
	Rule 3.1(6)

(6) pursuant to sub-clause (viii), the capital structure of the company and its evolution shall be presented in the following manner- *** But in any case, in addition to such disclosures, disclose the number and rates at which each of the allotments were made in the last two years prior to public offer separately indicating the allotments made for considerations other than case and the details of such considerations in each case;
Suggestion:

 A minor typographical change to be done. To replace ‘other than case’ with ‘other than cash’ in the second last line of sub-rule (6) of rule 3.1.
 
	Drafting suggestion
	

	III
	Matters to be stated in the prospectus

Rule 3.1(12) – “Related party transactions entered during last five years immediately preceding the year of issue of prospectus as well as transactions proposed to be entered with related parties in coming future years.”
Suggestion:-
A clarification on the following lines be provided after Rule 3.1(12):

“It is clarified that in respect of financial years prior to the notification of Section 188, it would be sufficient if related party transactions as disclosed in the annual report for the respective years are disclosed.” 


	
	Justification:

Under the Companies Act, 2013, certain new transactions have been brought within the purview of related party transaction. With the objective of clarity, the Rules may clarify that in respect of financial years prior to the notification of Section 188 of the Companies Act, 2013, it would suffice if the related party transactions as disclosed in the Annual Report are disclosed in the prospectus. 



	III
	Rule 3.3(2)(a)(ii)

by reason of that acquisition or anything to be done in consequence thereof or in connection therewith, that body corporate will become a subsidiary of the company; 

a report shall be made by Chartered Accountants (who shall be named in the prospectus) upon:

Suggestion:

The word “Company secretary” should be inserted after “Chartered Accountant”.

	Re draft
	

	III
	Offer of Sale by Members
Rule 3.5(2) – “In the case of offer for sale, the dividend for the entire year shall be payable to the transferees”
Suggestion:

It is suggested that the said Rule be re-worded as follows:

“In the case of offer of sale, the dividend for the entire year shall be payable to the transferees in respect of record date falling on or after the date of opening of issue”.

In the alternative we suggest that the said Rule 3.5(2) be deleted, since payment of dividend shall be at the discretion of the Board of Directors and that dividend outflow, if any, nearer to the issue of shares under ‘offer for sale’ would any way have impact on the pricing of the offer and its subscription.


	Re draft
	Justification:

Normally, dividend is paid to the persons who as on the record date hold the shares of the company.

It may be possible that before opening of the issue of shares under ‘offer of sale by Members’ the company may pay interim dividend for the year of the said issue. The price of the offer would accordingly get adjusted in respect of the said interim dividend. In view of the same, it would not be possible to pay dividend for the full year to the transferees. 



	III
	Rule 3.12

Making an offer through Private Placement offer letter

Suggestion:
A  Registered Valuer may be appointed before commencing the Private placement process for determining the offer/issue price
	Others
	To ensure fair valuation in private placements.

	III
	Part II- Private Placement 
3.12 (1)(a) For the purposes of sub-section (1) of section 42, a company may make an offer or invitation of securities through issue of a private placement offer letter in Form No. 3.4.
Suggestion:
In rule 3.12 (1)(a), the word ‘of securities’ should be replaced by the phrase ‘to subscribe for securities’

	Drafting
	

	III
	Rule 3.12(1) (b)
Part II- Private Placement 
3.12 (1) (b) A private placement offer letter shall be accompanied by an application form addressed specifically to the person to whom the offer is made and shall be sent to him, either in writing or in electronic mode, within thirty days of recording the names of such persons in accordance with sub-section (7) of section 42:
Suggestion: 

Share application Form may be prescribed for maintaining standardisation keeping in mind all the requirements of the Act and Rules to avoid any ambiguity and also mandatory maintenance of the Form.


	Needs Clarity
	

	III
	Proviso to Rule 3.12(1)

Provided that no person other than the person so addressed in the application form shall be allowed to apply through such application form and any application not so received shall be treated as invalid.
Suggestion: 

Should be redrafted in the event the MCA decides on applicability of provisions of this chapter differently to private and small companies with other companies there should be different applicability of clauses and be identified and classified separately and appropriately.

	Needs Clarity
	

	III
	Proviso to Rule No. 3.12 (2) (b)
Provided that any allottee under such offer/invitation shall not transfer his/its securities to more than 20 persons during a quarter and the company shall not register any transfer which is not in conformity with this requirement.
Suggestion:

The proviso may please be deleted in entirety.


	Others
	We propose deletion of this rule in its entirety because of following - 

(a) practical implementation in real market scenario:

SEBI (Issues and Listing of Debt Securities) (Amendment) Regulations, 2012 and Securities and Exchange Board of India (Issue and Listing of Debt Securities) Regulations, 2008, as amended, provide that debentures issued through private placement route shall be compulsorily issued in dematerialized form. It is difficult for an issuer company to restrict transfer of dematerialized securities and there is no means by which the Issuer can ensure that an allottee does not transfer the securities to more than 20 persons in a quarter. Also it is impractical for an allottee to ensure that the purchasers of securities are less than 20. Further, if a company refuses transfer of securities as suggested in the rule, it shall create disputes and investor grievances.

(b) growth of domestic secondary corporate market:

Corporate bond market needs measures to boost activity in the segment. Restricting transfer and tradability of debentures shall cause an impediment in the growth of the domestic bond markets and would make the securities illiquid by it very nature.

	III
	Rule3.12 (2) (d)
(d) the value of such offer or invitation shall be with an investment size of not less than fifty thousand rupees per person.
Suggestion:

Rule 3.12 (2) (d) puts a cap on offer size per person of shares by the company aggregating to Rs. Fifty thousand for private placement. The Rule does not specify as to whether this amount relates to Nominal amount or the amount including the premium. This may be specified to avoid any confusion – There is no restrictions imposed under the Act and it is felt that the imposition of such restriction is not in consonance with the Act and be deleted.

Further, the rules as also the Form should reconsider the amount as this may hit the involvement of small shareholders who may be a source for investment for public good.


	Others
	

	III
	Rule3.12 (2) (e)
(e) the payment to be made on subscription of securities shall be made from the bank account of the person subscribing to such securities: 

Provided that monies payable on subscription to securities to be held by joint holders shall be paid from the bank account of the person whose name appears first in the application.
Suggestion:

The Rule 3.12 (2) (e) puts a cap on payment to come from the Bank account of the applicant only. This may be difficult to identify in case payment is made through pay order or demand draft. Further, in cases of exigencies to meet the dead line or other plausible cogent reasons if the money is received from a third party with proper identification the same may also be considered under this rule – There is no restrictions imposed under the Act and it is felt that the imposition of such restriction is not in consonance with the Act and be deleted.

In case of proviso to the aforesaid rule the same law should be made applicable.
	Others
	

	III
	Rule No. 3.12 (5)

The provisions of this rule shall not be applicable to any non-banking financial company which is registered with the Reserve Bank of India under RBI Act, 1934.

Suggestion

We suggest that Rule 3.12(5) be re-worded as follows:

“The provisions of this rule shall not be applicable to the non-banking financial companies  registered with the Reserve Bank of India under RBI Act, 1934, Housing Finance Companies registered with National Housing Bank under National Housing Bank Act, 1987, Banking Companies as notified under section 2 (9) of Companies Act, 2013, Financial Institutions as notified under section 2 (39) of Companies Act, 2013 and Public Financial Institutions as notified under section 2 (72) of Companies Act, 2013.”

	Re-Draft
	Justification:

Resource requirement of Housing Finance Companies, Public Financial Institutions, Financial Institutions and Banking Companies is similar to that of Non Banking Finance Companies due to similarity in nature of business. 

Hence, these categories of Issuers may also be included in the above categories in the rule.

	IV
	Rule 4.2 (g):

“(g) the company has not been convicted of any offence under Reserve Bank of India Act, 1934 , Securities and Exchange Board of India Act, 1992, Securities Contract Regulation Act, 1956, Foreign Exchange Management Act, 1999 or any other special Act.”

Suggestion:

 1. Rule 4(2) (g) may be reframed as under:

“(g) the company has not been convicted during last 3 years of any offence under Reserve Bank of India Act, 1934, Securities and Exchange Board of India Act, 1992, Securities Contract Regulation Act, 1956 or any other special Act.”
2. Further, the term “special act” must be explained to avoid any ambiguity.


	Others

Others
Needs Clarity
	1. To avoid any such ambiguity, we suggest a period of 3 years after conviction of offence, may be kept as a limit.

2. With respect to ‘Other Special Acts’, it may be advisable to name a few Special Acts. ‘Offences under Package Commodities Act/Rules’ OR ‘Offences under Essential Commodities Act and Control’ will also be covered under Special Acts and may lead to ambiguity in interpretation.



	IV
	Rule 4.3(3)(b)  

“(b) the secretary or any person authorized by the Board for the purpose;

Provided that, in companies wherein a Company Secretary is appointed under the provisions of law, he shall be authorized for the purpose of this rule.”

Suggestion:

The words “deemed to be” should be added after the words “shall be”

	Drafting
	

	IV 
	Rule 4.4(2)

 Issue of renewed or duplicate share certificate
(2) “No duplicate share certificate shall be issued in lieu of those that are lost or destroyed, without the prior consent of the Board or without payment of such fees as the Board thinks fit, not exceeding rupees fifty per certificate and on such reasonable terms, such as furnishing supporting evidence and indemnity and the payment of out-of-pocket expenses incurred by the company in investigating the evidence produced;”

Suggestion:

In sub-rule (2) of rule 4.4, the word “Board or” should be replaced with the word “Board and”
	Re draft
	

	IV 
	1. Rule 4.9(2) - “In the case of a company having no share capital, provisions of sub-   rule (1) shall apply as if the references therein to securities were references instead to the interest of the member in the company.”

Suggestion:

The rule 4.9(2) may be reframed as under:

– ‘In the case of a company not having share capital, provisions of sub-   rule (1) shall apply as if the references therein to securities were references instead to the interest of the member in the company.’
	Drafting
	For the purpose of consistency with the Act ‘company having no share capital’ to be replaced with ‘company not having share capital.’ 



	IV
	Rule No. 4.16 (6) (b)

Company shall create Debenture Redemption Reserve equivalent to at least 50% of the amount raised through the debenture issue before debenture redemption commences. 

Suggestion:

Non-banking Financial Companies registered with the Reserve Bank of India under Reserve Bank of India Act, 1934, Housing Finance Companies registered with National Housing Bank under National Housing Bank Act, 1987, Financial Institutions, Public Financial Institutions notified under section 2 (39) of the Companies Act, 2013 and Banking Companies notified under section 2 (9) of the Companies Act, 2013 shall be exempt from creation of Debenture Redemption Reserve in case of debt securities issued either through public issue or through private placement route. 

Further there shall be no requirement for creation of DRR against debt securities issued by other entities through private placement route while adequacy of DRR in case of issue of debt securities by other entities through public issue route shall be as per Rule No. 4.16 (6) (c) of the Companies Act, 2013.

Accordingly, a proviso be inserted in Rule 4.16(6) on the following lines:

“The requirement of creating Debenture Redemption Reserve as prescribed under Section 71(4) of the Act, shall not be applicable in respect of privately placed debentures by NBFCs registered with the RBI under Section 45-IA of the RBI (Amendment) Act, 1997 and Housing Finance Companies registered with the National Housing Bank, under the National Housing Bank Act, 1987 Financial Institutions, Public Financial Institutions notified under section 2 (39) of the Companies Act, 2013 and Banking Companies notified under section 2 (9) of the Companies Act, 2013.”
	Re-Darft
	In terms of Section 23 of the Act, a public company may issue securities through (1) Public offer, (2) private placement or (3) Rights issue or bonus issue

One of the important factors for consideration whilst raising funds through various sources is cost of finance. With the objective of reducing cost, NBFCs and HFCs raise major requirement of their funds through private placement of secured debentures. 

Vide Circular No. 04/2013 dated February 11, 2013, the Ministry of Corporate Affairs has inter-alia clarified that in case of privately placed debentures by NBFCs registered with the RBI under Section 45-IA of the RBI (Amendment) Act, 1997, no Debenture Redemption Reserve is required to be created.

The aforesaid exemption shall also be extended to Housing Finance Companies (HFCs) registered with National Housing Bank (NHB) on the following grounds:

· The main business of HFCs are to provide loans for purchase/ construction of residential houses;

· The main source of funding for HFCs are borrowing from Banks, financial institutions, issue of non-convertible debentures on a private placement basis, commercial papers etc.  

· The HFCs qualify as a NBFC under the definition of a NBFC provided under Section 45I(f) of the Reserve Bank of India Act, 1934, but are required to register themselves with National Housing Bank, under the National Housing Bank Act, 1987, which is an independent regulator under the Ministry of Finance.

	VII
	Rule 7.6(2):

“Entries in the foreign register shall be authenticated by the person authorized by the Board by appending his signature to each entry.”

Suggestion: 
In sub- rule (2) of Rule 7.6, the words “by the company secretary or” shall be inserted after the word “ authenticated”  

	Re draft
	The Company Secretary must be authorised to authenticate entries in the foreign register.

	VII
	Rule 7.13(5)

The foreign register shall be kept in the custody of the person authorized by the Board for authentication of the entries made therein. 

Suggestion: 
In sub- rule (5) of Rule 7.13, the words “or the company secretary” shall be inserted after the words “in the custody of the person authorized by the Board”  

	Re draft
	


	
	Drafting Suggestion
	
	

	VII
	Voting through electronic means. 
7.18.(3) 
(ix) The Board of directors shall appoint one scrutinizer, who is not in employment of the company and is a person of repute who, in the opinion of the Board can scrutinize the e-voting process in a fair and transparent manner:

Suggestion:

In sub- rule 3 (ix) of rule 7.18, replace the word “scrutinizer” with the words “Company Secretary in practice”
	Others
	Company Secretary in practice is very much competent to be appointed as a scrutinizer

	VII
	Report on Annual General meeting

Rule 7.26

Suggestion:

“The Company Secretary should be given an authority to sign the report.”
	Others
	CS is very much competent to sign this report because he is the compliance officer and generally makes all the arrangements regarding the annual general meeting on the directions of the Board.

	VII
	Form No. 7.14 
Filing of Resolutions and agreements to the Registrar under section 117 [Pursuant to section 117(1) and rule 7.22] ‘Certificate by Secretary’ is provided in the certification column, but at signing place Chartered Accountant/Cost Accountant/Company Secretary all are mentioned. This is clerical error while preparing the form and therefore only signature option for Company Secretary shall remain in place.

Suggestion:

‘Certificate by Secretary’ is provided in the certification column, but at signing place Chartered Accountant/Cost Accountant/Company Secretary all are mentioned. This is clerical error while preparing the form and therefore only signature option for Company Secretary shall remain in place.

	Draft
	

	XIII
	Rule 13.5 

(2) (i) Payment of remuneration is approved by a resolution passed by the Board and, in the case of a company covered under sub-section (1) of section 178 also by the Nomination and Remuneration Committee, if any and wild doing so 7 record in writing clear reason and justification for payment of remuneration beyond the said limit;

Suggestion:

In the fourth line of the Rule 13.5(2) (i) the word “wild” has to be replaced with the word “while”.
	Re-Draft
	

	XV
	Rule 15.1(1) - An application along with a Notice of Admission supported by an affidavit in Form No. 15.1 under sub-section (1) of section 230 for an order of a meeting may be moved by a company or any creditor or member of the company, or in the case of a company which is being wound up, of  the liquidator, for an order of a meeting of the creditors or class of creditors, or of the members or class of members, as the case may be, and such application shall be accompanied by documents mentioned therein.

Suggestion:

In sub-rule (1) of rule 15.1 a minor typographical change to be done. In fifth line The word ‘of the’ to be replaced with ‘by the’.


	Drafting
	

	XV
	Rule 15.1(2)
Suggestion:

In sub-rule (2) of rule 15.1, there is minor typographical error. Sub-point (i) should be deleted.


	Drafting
	

	XV
	proviso to rule  15.11(1)

15.11 Offer of Takeover of a company other than a listed company as a result of compromise or arrangement. 
(1) The takeover offer under sub-section (11) of section 230, whether by existing shareholder or not, at a price determined by registered valuer as approved by shareholders: 

Provided that where the company, being acquired is regulated under a special Act, approval of the regulatory body constituted or established under that Act as required under such act, shall also be obtained.
Suggestion:
Under proviso to rule 15.11(1), there has to be clarity on the meaning of the word “Special Acts.” Moreover it is not clear whether prior approval will be required from these regulators.
	Needs Clarity
	

	XV
	Rule 15.11(8)

“(8) Notwithstanding anything, contained in sub-sections (1) to (9) of section 230, shall apply to takeover of an unlisted company if the conditions specified in this rule are complied with. 

However, if any shareholder or any other stakeholder has any grievance with respect to such takeover offer, he may file his objections with the Tribunal in accordance with sub-section (12) of section 230.”
Suggestion:

In sub-rule (8) of Rule 15.11 the words 'Notwithstanding anything,’ may be replaced with the word 'Nothing'.
	Drafting
	

	XV
	Rule 15.12(3) & 15.12 (4)

(3) Where any objection of any person whose interest is likely to be affected by the proposed petition has been received by the petitioner, it shall serve a copy thereof to the Registrar on or before the date of hearing: 

Provided that the Tribunal may, if it thinks fit, permit, at any time even after the final hearing, any person to file objections after giving notice to the petitioner. 

(4) Upon the hearing the petition or any adjourned hearing thereof, the Registrar may pass such an order, subject to such terms and conditions, as it thinks fit.

Suggestion: 
In sub- rule (3) & (4) of rule 15.12, it should be clarified that the petition should be served on the Registrar of the Tribunal.


	Drafting
	

	XV
	Rule 15.14

Suggestion:

The word ‘Objectors’ should be replaced by ‘any person who has validly objected’.


	Drafting
	

	XV
	Rule 15.24

Suggestion:

Rule 15.24 does not mention ‘Sick Company’ in the rule, which may lead to confusion in interpretation of the provision. Hence it is advisable to mention the ‘amalgamation of a Sick company with any other company’.


	Drafting
	

	XV
	Rule 15.31 (2) (proviso)

Provided that a certificate from a Chartered Accountant is submitted to the Tribunal to the effect that both ‘demerged company’ and ‘resulting company’ have complied with conditions as above and accounting treatment prescribed in this rule

Suggestion:

In proviso to Rule 15.31 (2), the words “Company Secretary in practice” must be inserted after the words chartered accountant.”
	REDRAFT
	Company Secretary in practice is very much competent to issue this certificate.

	XVII
	Registered Valuers

17.4 (1) (5) (ii) The officer(s) may also call upon such experts from the field of law, economics, business, finance, accountancy, international trade, management, technology or such other discipline as he deems necessary to assist him in conducting the enquiry. 

Suggestion: 
In sub-rule (5)(ii) of rule 17.4, the words   Company secretaries/ secretarial expertise should be added in the list of experts.

	Drafting
	Justification: Even Company Secretary is eligible to become valuer based on their professional knowledge.



	XVII
	Methods of valuation. 
17.6. For the purposes of clause (c) of sub-section (2) of section 247, 

(i) Before adoption of the methods of valuation as detailed below, the registered valuer shall decide the approach to valuation based upon the purpose of valuation: 

(a) Asset approach; 

(b) Income approach; 

(c) Market approach.

Suggestion:

In rule 17.6 (i), to add point (d) Any other Approach as notified by Central Government from time to time.


	Drafting
	Justification:

A provision shall be kept for new and better approach developed b the experts with the help of technological innovation and hence others category shall be kept for valuation approach.



	XVII
	Methods of valuation. 
 17.6(ii) The valuer shall consider the following points while undertaking valuation: 

(a)Nature of the business and the History of the Enterprise from its inception; 

(b) Economic outlook in general and outlook of the specific industry in particular; 

(c) Book value of the stock and the financial condition of the business; 

(d) Earning capacity of the company; 

(e) Dividend –paying capacity of the company; 

(f) Goodwill or other intangible value; 

Suggestion 1:

In rule 17.6(ii), To add Brand Image in separate category of intangible asset.

Suggestion2: 

To consider the addition points whilw undertaking valuation in 17.6.ii

(k) Promoters and Directors Background

(l) Intrinsic value of the asset

(m) Any other fact which deem fit and appropriate within the use and proper justification. 

	Others
	Justification:

Brand Image is a distinct category of Intangible asset like Goodwill

To consider the addition points while undertaking valuation.



	XVII
	Rule 17.6 (iii)  A registered valuer shall make a valuation of any asset as on valuation date, in accordance with any one or more of the following methods: 

(k) Any other method accepted or notified by the Reserve Bank of India, Securities and Exchange Board or Income Tax Authorities.
Suggestion:
 In Rule 17.6 (iii)(k),   to add National Financial Reporting Authority (NFRA), Insurance Regulatory and Development Authority (IRDA), Telecom Regulatory Authority of India (TRAI) or any other authority as agency of central government pertaining to such industry.

Redrafting:

(k) Any other method accepted or notified by the Reserve Bank of India(RBI), National Financial Reporting Authority (NFRA), Insurance Regulatory and Development Authority (IRDA), Telecom Regulatory Authority of India (TRAI) Securities and Exchange Board of India (SEBI)or Income Tax Authorities or any other authority are also important authority whose methods can be accepted and considered.

	
	Justification:

National Financial Reporting Authority (NFRA), Insurance Regulatory and Development Authority (IRDA), Telecom Regulatory Authority of India (TRAI) or any other authority are also important authority whose methods can be accepted and considered.

	XVII
	Contents of Valuation Report. 
Rule 17.7 The report of valuation by a registered valuer shall be as near to and shall contain such information as set out in Form No. 17.3. 

Suggestion:

In Valuation Report under Form No. 17.3, a new Point 9 shall be added as under:
“(9) Any other Information or Observation or comments which valuer likely to share.”


	Others
	To get Valuers views as they are experts in the files to provide their true and fair opinion on the report.

	XXVII
NCLAT
	National Company Law Appellate Tribunal Rules, 2013 
Few typographical changes to be done in the rule 4 as under.

1. The heading of Rule 4 should be ‘Procedure for filing Appeal.

2.  In sub-rule (2) of rule 4, the words “it was received in the registry” must be changed to “it is received in the registry.”

3. In sub-rule (4) of rule 4, the word “the” must be added before the words “memorandum of appeal”.  


	Re-Draft
	

	XXVII-
NCLAT
	National Company Law Appellate Tribunal Rules, 2013 
Rule 22 (2) : 

22. Memorandum of Appearance
(2) The Central Government or the Regional Director or the Registrar of Companies or the Official Liquidator may be represented by an officer not below the rank of the officer of the senior time scale. “The Chartered Accountant in practice or Company Secretary in practice or Cost Accountant in practice shall have post qualification experience of five years.”
Suggestion
1. Under sub- rule (2) of rule 22, all the four professionals i.e. Advocate, Company Secretary in practice, Chartered Accountant in practice or Cost Accountant in practice must be treated equally. There must not be any discrimination between the Advocate, Company Secretary in practice or Chartered Accountant in practice or Cost Accountant in practice.

The above suggestion must also be incorporated in sub- rule (3) of rule 25 of  National Company Law  Tribunal Rules, 2013
2. Further the period of five years for post qualification experience must be reduced to three years.

	Others
	1. Section 432 of the Companies Act, 2013 dealing with the right to legal representation before the Tribunal l or Appellate Tribunal and reads as under:-

“ A party to any proceeding or appeal before the Tribunal or the Appellate Tribunal,

as the case may be, may either appear in person or authorise one or more chartered accountants or company secretaries or cost accountants or legal practitioners or any other person to present his case before the Tribunal or the Appellate Tribunal, as the case may be.”

Section 432 does not discriminate between the professionals and treats them equally. The same treatment must also be given in both the National Company Law Tribunal Rules, 2013 and National Company Law Appellate Tribunal Rules, 2013.

2. Three years post qualification experience is enough for a professional to gain the necessary experience.



	XXVIII
	Chapter XXVIII: Mediation and Conciliation Section
Suggestion:

In rule 28.2, we suggest that professionals, who have been in employment for more 20 years and having relevant experience, should also be allowed to act as an expert in the panel of Mediator/ Conciliators. Hence we suggest, to include a point after point (i).

“(j) Professional in employment having more than 20 years of relevant experience.”


	Re-Draft
	Competent professionals in employment must also be given the opportunity to be appointed as mediators/conciliators


	XXVIII
	Rule 28.16 
28.16. Time limit for completion of mediation/conciliation. 
On the expiry of ninety days from the date fixed for the first appearance of the parties before the mediator/conciliator, the mediation/conciliation shall stand terminated, unless the Central Government or the Tribunal or the Appellate Tribunal, which referred the matter, either suo motu, or upon request by any of the parties, and upon hearing all the parties, is of the view that extension of time is necessary or may be useful; but such extension shall not be beyond a further period of thirty days.
Suggestion: 

‘Rule 28.16 allows a time limit of 90 days within which the Mediator or the Conciliator should pronounce his award and to terminate the Mediation and Conciliation panel unless the term is extended by the Central Government or the Tribunal up to a further period of 30 days and not beyond that.  The following issues are important in this regard:

i)  Section 442(5) of the Act prescribes a period of 3 months which is not equal to 90 days.  Though 3 months is always greater than 90 days except in case of 3 months quarter ended March of each year, it is advisable to use the same terminology both in the Act as well as in the Rule to avoid possible confusions. 

ii)  The extension of the tenure of Mediation and Conciliation panel is not permitted according to Section 442 which has consciously used the term “shall”.  Therefore, the power of Central Government/Tribunal/Appellate Tribunal to the said effect is ultra virus the said Section.”


	Drafting
	

	XXVIII
	28.24. Fee of mediator/conciliator and costs.
Rule 28.24(c) - Where the Tribunal has nominated or appointed mediators or conciliators under sub-rule (b) of Rule 28.1, the Tribunal shall fix the fee payable to the mediators/conciliators, which shall be shared equally by the two sets of parties.
Rule 28.24(d)- The expense of the mediation/conciliation including the fee of the mediator/conciliator, costs of administrative assistance, and other ancillary expenses concerned, shall be borne equally by the various contesting parties or as may be otherwise directed by the Tribunal.

Suggestion:

Both rules 28.24(c) and (d) have mentioned the fees payable to mediators / conciliators 

We therefore suggest the removal of either sub clause (c) or sub clause (d) from the said rules.


	Drafting
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