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From the Desk  
 

 

 

 

 

"If you have other things in your life—family, friends, good productive day work—these can interact with 

your writing and the sum will be all the richer.–               David Brin 

Dear Readers, 

  
 It is my great pleasure to extend heartfelt greetings to the readers of Sixth Edition of E- Bulletin 
“SRAJAN”.  Those who want to be leaders in professional world of tomorrow need to acquire a different 
set of knowledge, attitude and skills. 
 
During this month we have organized Independence Day celebration at Indore Chapter which was 
followed by Blood Donation Camp at Greater Kailash Hospital, Indore in which 28 members/students 
have donated blood. 
 
Institute is commemorating its Golden Jubilee Year on October 04, 2017 as it is entering the 50th year of 

its existence. We have got the opportunity to celebrate our achievements and proud moments which will 

witness the presence of dignitaries of high repute and stature. Hon’ble Prime Minister Shri Narendra 

Modi ji has generously granted his gracious consent to inaugurate the auspicious Golden Jubilee 

commemoration ceremony of ICSI at Vigyan Bhawan, New Delhi on Wednesday, October 04, 2017, as 

Chief Guest.  

ICSI Indore chapter also organizing Golden Jubilee Celebration on Wednesday, the 4th October, 2017 at 
3:00 PM at Imperial Hall, Brilliant Convention Centre, Near Life Care Hospital, Scheme No 78 - II, 
Vijay Nagar, Indore.  
 
I request all the members and students to please let us know your feedbacks/ Complaints/ grievances 
and suggestions so that we can improve and serve you better in sync with your requirements and 
expectations 
 
For next edition of SRAJAN, We welcome your contributions for SRAJAN. Please send your submissions in 
Soft Copy (word file) alongwith your recent Photograph & Details to indore@icsi.edu  till Saturday 30th 
September, 2017.  
 
Happy reading. Best wishes.   
  
With Regards, 
  
CS Dipika Kataria 
Chairperson-ICSI Indore Chapter 
M-8370005058 
dipika1603@gmail.com 

mailto:indore@icsi.edu
mailto:dipika1603@gmail.com
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Updates from ICSI  
 

1. ICSI INVITES COMMENTS/SUGGESTIONS ON THE EXPOSURE DRAFTS OF ICSI AUDITING STANDARDS :-  
 
The Institute of Company Secretaries of India (ICSI), recognizing the need to provide support to its 
members to develop the auditing acumen, techniques and tools and for inculcation of best auditing 
practices among its members constituted Auditing Standards Board (ASB) with the objective of formulating 
Auditing Standards of the ICSI.  
 
Accordingly, the Board has brought out Exposure Drafts of the following Auditing Standards:  
 
CSAS-1 : Auditing Standard on the Audit Engagement 
CSAS-2 : Auditing Standard on Audit Process and Documentation  
CSAS-3 : Auditing Standard on Forming of Opinion  
CSAS-4: Auditing Standard on Secretarial Audit  
 
The text of the exposure drafts of the abovementioned proposed Auditing Standards is hereby placed on 
the website of the Institute for the public comments. It can be accessed at link: 
https://www.icsi.edu/WebModules/CSAS_Covering_Letter.pdf. The comments on the exposure drafts may 
be sent in the above format at asb@icsi.edu on or before 30th September, 2017.  

 
2. GOLDEN JUBILEE CELEBRATION ON 4TH OCTOBER, 2017  

 
The Institute is commemorating its Golden Jubilee Year on October 04, 2017 as it is entering the 50th year 
of its existence. We have got the opportunity to celebrate our achievements and proud moments which will 
witness the presence of dignitaries of high repute and stature. Hon’ble Prime Minister Shri Narendra Modi ji 
has generously granted his gracious consent to inaugurate the auspicious Golden Jubilee commemoration 
ceremony of ICSI at Vigyan Bhawan, New Delhi on Wednesday, October 04, 2017, as Chief Guest.  
 

ICSI Indore chapter also organizing Golden Jubilee Celebration on Wednesday, the 4th October, 2017 
at 3:00 PM at Imperial Hall, Brilliant Convention Centre, Near Life Care Hospital, Scheme No 78 - 
II, Vijay Nagar, Indore.  
 

3. ICSI RELEASES REVISED SECRETARIAL STANDARDS  
 

The Institute of Company Secretaries in India (ICSI) recently issued Secretarial Standards on Meetings of the 
Board of Directors which prescribes a set of principles for convening and conducting Meetings of the Board 
of Directors, General meetings and the connected matters. Shri. Arun Jaitley, Union Minister of Finance, 
Corporate Affairs and Defence, has officially unveiled the revised standards. 
 
The revised Secretarial standards are applicable w.e.f 1st October 2017. 
 

4. ICSI PROPOSED SYLLABUS COMMENTS AND SUGGESTIONS ON EXPOSURE DRAFT 
The proposed curriculum is designed with objective of developing competency in core areas, basic 

understanding of ancillary to the core areas and ability to make integrated application in identified areas of 

expertise.  

The Exposure Draft containing Proposed Syllabus for Executive Programme and Professional Programme 

is being placed for public comments for the considered views and suggestions of all stakeholders 

all stakeholders are requested to send their views, comments and suggestions on the Proposed Syllabus 

through Google forms at the https://goo.gl/forms/MeVpeDZBG0jPuUzA3  on or before Thursday, 21st 

September, 2017. 

https://www.icsi.edu/WebModules/CSAS_Covering_Letter.pdf
https://www.icsi.edu/WebModules/CSAS_Covering_Letter.pdf
mailto:asb@icsi.edu
https://www.icsi.edu/WebModules/ICSI_Secretarial_Standard2.pdf
https://goo.gl/forms/MeVpeDZBG0jPuUzA3
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Compliance for -September 2017  
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Unlisted Company Compliances 
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           Article-1 

 

 

 

                                         

UNDERSTANDING BASICS i.e THE TERM FINANCIAL CREDITOR /OPERATIONAL 

CREDITOR VIS A VIS FILING OF CORPORATE INSOLVENCY RESOLUTION PROCESS 

(CIRP) 

We need a speedy bankruptcy code to resolve distress while maintaining the priority structure of 

claims. The bankruptcy code will give creditors more ability to resolve distress, and help strengthen 

the corporate bond market, which is so essential to infrastructure financing – said Shri Raghuram 

Rajan as the governor of RBI. 

On 21.12.2015 Insolvency and Bankruptcy Code has been introduced in Lok Sabha, on 05.05.2016 Lok Sabha 

passed the IBC, 2016 and further on 11.05.2016 Rajyasabha passed the IBC, on 28.05.2016  the Code was enacted 

thereafter and on 01.06.2016 the NCLT been constituted. 

The law is designed to make resolution and insolvency a time bound process, so that the value of assets is not 

eroded. For the hobbled banking industry, the new bankruptcy procedure is supposed and hopeful to be the 

biggest blessing for bringing down their stressed assets load which account for more than 12.3% of the total loans. 

The new codes aim to be better than scores of other schemes which have failed in the past two decades. 

1. STEP FIRST WHERE TO START WITH…… 

PERSONS WHO MAY INITIATE CORPORATE INSOLVENCY RESOLUTION PROCESS (SECTION 6 OF THE IBC) 

6. Where any corporate debtor commits a default, a financial creditor, an operational creditor or the corporate 

debtor itself may initiate corporate insolvency resolution process in respect of such corporate debtor in the 

manner as provided under this chapter. 

Meaning of term Corporate Debtor, Financial Creditor, Financial Debt or an Operational Creditor 

Corporate Debtor:- Section 3(8) of the code defines Corporate Debtor as,  

‘corporate debtor’ means a corporate person who owes a debt to any person. 

Default: Section 3(12) of the code defines Default as,  

"default" means non-payment of debt when whole or any part or instalment of the amount of debt has become due 

and payable and is not repaid by the debtor or the corporate debtor, as the case may be; 

Financial Creditor 

Section 5(7) of the code defines Financial Creditor as, 

“financial creditor” means a person to whom a financial debt is owed and includes a person to whom such debt has 

been legally assigned or transferred to; 

CS SUMIT JAITELY 
sumitjaitely007@gmail.com  
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From the above definition, the meaning and expression of Financial Debt has to be understand which is 

again defined and explained in the code as: 

Financial Debt 

Section 5(8) of the code defines  

"financial debt" means a debt along with interest, if any, which is disbursed against the consideration for 

the time value of money and includes— 

(a) money borrowed against the payment of interest; 

(b) any amount raised by acceptance under any acceptance credit facility or its de-materialized equivalent; 

(c) any amount raised pursuant to any note purchase facility or the issue of bonds, notes, debentures, loan 

stock or any similar instrument; 

(d) the amount of any liability in respect of any lease or hire purchase contract which is deemed as a 

finance or capital lease under the Indian Accounting Standards or such other accounting standards as may 

be prescribed; 

(e) receivables sold or discounted other than any receivables sold on nonrecourse basis; 

(f) any amount raised under any other transaction, including any forward sale or purchase agreement, 

having the commercial effect of a borrowing; 

(g) any derivative transaction entered into in connection with protection against or benefit from 

fluctuation in any rate or price and for calculating the value of any derivative transaction, only the market 

value of such transaction shall be taken into account; 

(h) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, documentary letter of 

credit or any other instrument issued by a bank or financial institution; 

(i) the amount of any liability in respect of any of the guarantee or indemnity for any of the items referred 

to in sub-clauses (a) to (h) of this clause; 

Operational Creditor 

"operational creditor" means a person to whom an operational debt is owed and includes any person to whom 
such debt has been legally assigned or transferred; 
 
From the above definition, the meaning and expression of Operational Debt has to be understand which is 
again defined and explained in the code as: 

 
Operational Debt 

 
"operational debt" means a claim in respect of the provision of goods or services including employment or 
a debt in respect of the repayment of dues arising under any law for the time being in force and payable to 
the Central Government, any State Government or any local authority; 

 
So the first and foremost requirement for initiating a CIRP that there has to be a default on the part of corporate 
debtor and on the occurrence of such default the financial creditor or the operational creditor or the corporate 
debtor may itself initiate a CIRP 
 
Let us understand these terms with the help of judicial pronouncement 
 



 

“SRAJAN” E-Bulletin of ICSI Indore–Sep 2017   Page 10 

Whether nonpayment of monthly ‘assured returns’ as per Memorandum of Understanding by a company 
engaged in real estate business to its clients would be covered by the expression ‘financial creditor’ and the 
expression ‘financial debt’ and whether the CIRP be initiated triggering section 7 of the code. 
 
By the NCLT Principal Bench Order in case of Nikhil Mehta & Sons(HUF) & ors Vs M/s Amr Infrastructures 
Ltd. 
 

A. Facts of the case 
The applicant in the above case has booked office spaces, shop and has also booked a fully furnished residential flat 
and execution of MOU between parties which stipulated payment of “Assured Return” till the possession of unit 
was delivered to the applicant, and as per which the respondent has started paying “Assured Returns” to the 
applicants.  
After a while no cheques for the assured monthly return has been issued by the respondent despite repeated 
requests. 
According to the applicants, the respondent is unable to meet its liability as is evident from the nonpayment of 
dues. Therefore, instant application has been filed for triggering the Corporate Insolvency Resolution 
Process(CIRP) 
  

B. Query 
It is patent to that the insolvency process can be triggered by a “Financial Creditor” individually or jointly against a 
corporate debtor when default has occurred. The first question arises for consideration is as to who is a “Financial 
Creditor” 
 

C. Points considered by the Bench 
In order to ascertain the meaning of that expression we have to examine its definition, a perusal of definition of 
expression ’Financial Creditor’ would show that it refers to a person to whom such debt has been legally assigned 
or transferred to. In order to understand the expression ‘Financial Creditor’, the requirement of expression 
‘financial debt’ have to be satisfied, a financial debt is a debt along with interest which is disbursed against the 
consideration for time value of money and it may include any of the events enumerated in sub clause (a) to (i) of 
Section 5(8) of the IBC. A financial creditor is a person to who has right to financial debt. 
 

D. Opinion 
When the bench examine the nature of transaction in the present case, they find it is a pure and simple agreement 
of sale or purchase of a piece of property, the agreement to sell a flat or office space etc. Merely because some 
“assured amount” of return has been promised and it stands breached, such a transaction would not acquire the 
status of ‘financial debt’ as the transaction does not have consideration for time value of money, which is 
substantive ingredient to be satisfied for fulfilling requirements of the expression ‘Financial Debt’. The arrears of 
“assured returns” would also not be covered by the expression ‘financial debt’. The application is accordingly 
dismissed. 
 

 
2. INITIATION OF CIRP BY A FINANCIAL CREDITOR (SECTION 7 OF THE IBC) 
 
7 (1) A financial creditor either by itself or jointly with other financial creditors may file an application for 
initiating corporate insolvency resolution process against a corporate debtor before the Adjudicating Authority 
when a default has occurred. 
 
Explanation. —For the purposes of this sub-section, a default includes a default in respect of a financial debt owed 
not only to the applicant financial creditor but to any other financial creditor of the corporate debtor. 
 
(2) The financial creditor shall make an application under sub-section (1) in such form and manner and 
accompanied with such fee as may be prescribed. 
 
(3) The financial creditor shall, along with the application furnish— 
(a) record of the default recorded with the information utility or such other record or evidence of default as may be 
specified; 



 

“SRAJAN” E-Bulletin of ICSI Indore–Sep 2017   Page 11 

(b) the name of the resolution professional proposed to act as an interim resolution professional; and 
(c) any other information as may be specified by the Board. 
 
(4) The Adjudicating Authority shall, within fourteen days of the receipt of the application under sub-section (2), 
ascertain the existence of a default from the records of an information utility or on the basis of other evidence 
furnished by the financial creditor under sub-section (3). 
 
(5) Where the Adjudicating Authority is satisfied that— 
(a) a default has occurred and the application under sub-section (2) is complete, and there is no disciplinary 
proceedings pending against the proposed resolution professional, it may, by order, admit such application; or 
(b) default has not occurred or the application under sub-section (2) is incomplete or any disciplinary proceeding 
is pending against the proposed resolution professional, it may, by order, reject such application: Provided that the 
Adjudicating Authority shall, before rejecting the application under clause (b) of sub-section (5), give a notice to 
the applicant to rectify the defect in his application within seven days of receipt of such notice from the 
Adjudicating Authority. 
 
(6) The corporate insolvency resolution process shall commence from the date of admission of the application 
under sub-section (5). 
 
(7) The Adjudicating Authority shall communicate— 
(a) the order under clause (a) of sub-section (5) to the financial creditor and the corporate debtor;(b) the order 
under clause (b) of sub-section (5) to the financial creditor, within seven days of admission or rejection of such 
application, as the case may be. 
 
ADMISSION OF CIRP APPLICATION BY THE NCLT AND DECLARATION OF MORATORIUM 
 
By the NCLT Mumbai Bench, in case of M/s VIP Finvest Consultancy Pvt. Ltd. V/s Bhupen Electrinic Ltd. 

A. Facts of the case 
An insolvency and bankruptcy application for initiation of insolvency resolution process by a financial creditor M/s 
VIP Finvest Consultancy Pvt. Ltd. against the corporate debtor M/s Bhupen Electronic Ltd. under section 7 of the 
IBC and Rule 4 of the Insolvency and Bankruptcy (Application to Adjudicating Authority), Rule 2016 

B. Points considered by the Bench 
The financial creditor proving the existence of debt and also the default and further the corporate debtor has no 
objection for admission of this application. 
In the circumstances stated there is substantial compliance of provisions of section 7 of the IBC 

C. Admission of application and declaration Moratorium 
In view of the above, the application is admitted declaring moratorium with consequential directions as below: - 

(i) The Bench hereby prohibits the institution of suits or continuation of pending suits or proceedings 

against the corporate debtor including execution of any judgement, decree or order in any court of law, 

tribunal, arbitration panel or other authority; transferring, encumbering, alienating or disposing of by 

the corporate debtor any of its assets or any legal right or beneficial interest therein; any action to 

foreclose, recover or enforce any security interest created by the corporate debtor in respect of its 

property including any action under the Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002; the recovery of any property by an owner or lessor where 

such property is occupied by or in the possession of corporate debtor. 

(ii) That the supply of essential goods or services to the corporate debtor if continuing, shall not be 

terminated or suspended or interrupted during moratorium period. 

(iii) That the provision of sub section (1) shall not apply to such transactions as may be notified by the 

Central Government in consultation with any financial sector regulator. 

(iv) That the order of moratorium shall have effect till the completion of the corporate insolvency 

resolution process or until this Bench approves the resolution plan under sub section (1) of section 31 

or passes and order for liquidation of corporate debtor under section 33, as the case may be. 

(v) That the public announcement of the corporate insolvency resolution process shall be made 

immediately as specified under section 13 of the code. 
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(vi) That this Bench hereby appoints Mr. XXXX Email. xxxx the registration no. as interim resolution 

professional to carry the functions as mentioned under Insolvency & Bankruptcy Code. 

(vii) Accordingly, this application is disposed of. 

 
3. INSOLVENCY RESOLUTION BY OPERATIONAL CREDITOR (SECTION 8 OF THE IBC) 

8. (1) An operational creditor may, on the occurrence of a default, deliver a demand notice of unpaid operational 

debtor copy of an invoice demanding payment of the amount involved in the default to the corporate debtor in 

such form and manner as may be prescribed. 

 (2) The corporate debtor shall, within a period of ten days of the receipt of the demand notice or copy of the 

invoice mentioned in sub-section (1) bring to the notice of the operational creditor— 

(a) existence of a dispute, if any, and record of the pendency of the suit or arbitration proceedings filed before the 

receipt of such notice or invoice in relation to such dispute; 

(b) the repayment of unpaid operational debt— 

(i) by sending an attested copy of the record of electronic transfer of the unpaid amount from the bank account of 

the corporate debtor; or 

(ii) by sending an attested copy of record that the operational creditor has encashed a cheque issued by the 

corporate debtor. 

Explanation. —For the purposes of this section, a "demand notice" means a notice served by an operational 

creditor to the corporate debtor demanding repayment of the operational debt in respect of which the default has 

occurred. 

4. APPLICATION FOR INITIATION OF CORPORATE INSOLVENCY RESOLUTION PROCESS BY OPERATIONAL 

CREDITOR (SECTION 9 OF THE IBC) 

9. (1) After the expiry of the period of ten days from the date of delivery of the notice or invoice demanding 

payment under sub-section (1) of section 8, if the operational creditor does not receive payment from the 

corporate debtor or notice of the dispute under sub-section (2) of section 8, the operational creditor may file an 

application before the Adjudicating Authority for initiating a corporate insolvency resolution process. 

(2) The application under sub-section (1) shall be filed in such form and manner and accompanied with such fee as 

may be prescribed. 

(3) The operational creditor shall, along with the application furnish— 

(a) a copy of the invoice demanding payment or demand notice delivered by the operational creditor to the 

corporate debtor; 

(b) an affidavit to the effect that there is no notice given by the corporate debtor relating to a dispute of the unpaid 

operational debt; 

(c) a copy of the certificate from the financial institutions maintaining accounts of the operational creditor 

confirming that there is no payment of an unpaid operational debt by the corporate debtor; and 

(d) such other information as may be specified. 

(4) An operational creditor initiating a corporate insolvency resolution process under this section, may propose a 

resolution professional to act as an interim resolution professional. 
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(5) The Adjudicating Authority shall, within fourteen days of the receipt of the application under sub-section (2), 

by an order— 

(i) admit the application and communicate such decision to the operational creditor and the corporate debtor if,— 

(a) the application made under sub-section (2) is complete; 

(b) there is no repayment of the unpaid operational debt; 

(c) the invoice or notice for payment to the corporate debtor has been delivered by the operational creditor; 

(d) no notice of dispute has been received by the operational creditor or there is no record of dispute in the 

information utility; and 

(e) there is no disciplinary proceeding pending against any resolution professional proposed under sub-section 

(4), if any. 

 (ii) reject the application and communicate such decision to the operational creditor and the corporate debtor, if— 

(a) the application made under sub-section (2) is incomplete; 

(b) there has been repayment of the unpaid operational debt; 

(c) the creditor has not delivered the invoice or notice for payment to the corporate debtor; 

(d) notice of dispute has been received by the operational creditor or there is a record of dispute in the information 

utility; or 

(e) any disciplinary proceeding is pending against any proposed resolution professional: Provided that 

Adjudicating Authority, shall before rejecting an application under sub clause (a) of clause (ii) give a notice to the 

applicant to rectify the defect in his application within seven days of the date of receipt of such notice from the 

adjudicating Authority. 

(6) The corporate insolvency resolution process shall commence from the date of admission of the application 

under sub-section (5) of this section 

WHEN DEFAULT PAYMENT BEING DISPUTED BY THE COPORATE DEBTOR AND NOTICE OF DISPUTE 

RECEIVED BY THE OPERATIONAL CREDITOR WHETHER APPLICATION IS ADMISSIBLE 

By the NCLT Mumbai Bench, in case of M/s Kirusa Software Pvt. Ltd. V/s Mobilox Innovations Pvt. Ltd. 
 

A. Facts of the Case 

The petitioner company has filed this operational creditor petition stating that the debtor company is liable to pay 

Rs. 20,08,202/- along with 18% p.a., as the Corporate Debtor failed to repay the same, the petitioner, hence filed 

this petition. 

B. Query 

Whether the application filed before the authority be accepted or rejected? 

C. Points considered by the Bench 

The Bench than directed the petitioner to furnish the requisite documents as described U/s 9 of the IBC, the 

petitioner filed the Notice of dispute raised by the Corporate Debtor disclosing the Corporate Debtor disputing the 
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claim made by the petitioner. On perusal of this sub section (5) of Section 9 of this code, it is evident that notice of 

dispute has been received by the Operational Creditor. 

D. Opinion 

The default payment being disputed by the Corporate Debtor, and the petitioner has admitted the notice has been 

received by him. Therefore, the claim made by the Petitioner is hit by Section 9 (5) (ii) (d) of the IBC, hence the 

petition was rejected. 

NON-SUBMISSION OF COPY FROM FINANCIAL INSTITUTION U/S 9 OF THE IBC WHETHER APPLICATION IS 

TENABLE? 

By the NCLT Mumbai Bench, in case of 1. M/s Smart Timimg Steel Ltd. V/s National Steel & Agro Industries 
Ltd. & 2. Astra Offshore Sdn Bhd. V/s Swiber Offshore (India) Pvt. Ltd. 

A. Facts of the Case 
The petitioner/Operational Creditor filed this creditor petition u/s 9 of IBC without filing certificate from the 
Financial Institution maintaining Accounts of the Operational Creditor confirming that there is no payment of this 
unpaid operational debt by the corporate debtor.  

B. Points considered by the Bench 
On perusal of section 9 of Insolvency and Bankruptcy Code, it is evident, that it is mandatory to file copy of the 

certificate from the Financial Institutions reflecting nonpayment of the operational debt impugned, for the 

operation creditor has failed to annex copy of the said certificate as required u/s 9(3)(c) of the code, this petition is 

liable to be rejected. 

C. Opinion 

Accordingly, the same is hereby rejected. 
 

5. CONCLUSION 

The essential element to initiate with IBC is the prima facie existence of default by the corporate debtor and the 

default may be in relation to financial debt or operational debt and there exist a thin line of demarcation between 

financial creditor and operational creditor as envisaged form the definition. 

Whereas the financial creditor is covered under section 7 of the code for operational creditor it is governed by the 

section 8 and section 9 of the code. The facts and circumstances falling and well covered in the said provisions will 

trigger the initiation for the process.  

The Insolvency and Bankruptcy Code is expected to overhaul existing framework for resolving corporate and 

individual insolvencies and bankruptcies. The IBS stipulates that the NCLT to be the single adjudicating authority 

for all corporate default cases. 

Reference: 

1. IBC, 2016 

2. NCLT Judgements 

 

 
  

. 

***   
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              Article-2 

 

PREVENTION OF OPPERSSION AND MISMANAGEMENT    

TATA VS CYRUS MISTRY 

 

There are instances where Cyrus Mistry cites to make case for Oppression and Mismanagement by Tata. On 24th 

October 2016, Tata Sons board, ousted Cyrus Mistry as chairman after which the petition has been filed by the two 

investments firm managed by Cyrus Mistry and his family at NCLT(National Company Law Tribunal), accusing the 

promoter group, Tata Sons Ltd. The petition was filed under section 241,242 and 244 of the Companies Act, 2013 

that deal with oppression  

As per Section 241 of the Companies Act 2013, an application can be filed for a complaint 

- That the affairs of the company have been or are being conducted; 

a. In a manner prejudicial to public interest or  

b. In a manner prejudicial or oppressive to the applicant or any other member or 

c. Prejudicial to the interest of the company even though it may not amount to oppression. 

- The material change has taken place in the management or control of the company, whether by; 

a. An alteration in the Board of Directors, or 

b. Manager, or 

c. In the ownership of the company’s share, or 

d. If it has no share capital, in its membership, or 

e. In any other manner whatsoever, and 

 
that by reason of such change, it is likely that the affairs of the company will be conducted in a manner prejudicial 

to its interests or its members or any class of members. These changes should not be a change brought about by or 

in the interests of any creditors including debenture holders or any class of shareholders of the company. 

In case of Tata Sons petition which claimed that- 

- The amended Article of Association of Tata sons aim to serve the interest of the Tata Trusts as it allows 

them to nominate directors on the board of the Companies. It claimed that it is being converted into a 

regime for enabling control of Tata Sons by Chairman Emeritus Ratan Tata and former Director NA 

Soonawala. The two as "shadow directors" have been controlling Tata Sons as a "super board" with the 

trustee-nominated directors being expected to act under their instruction, the petition claimed 

- The Trustee-Nominated Directors became agents of these Respondents (Ratan Tata and NA Soonawala) 
instead of being directors discharging fiduciary duties as directors of Respondent No. 1 (Tata Sons) 

- Cyrus Mistry was removed as the executive chairman of Tata Sons without any prior notice or explanation, 
according to the petition 

- There were multiple violations in the manner in which Mistry was removed from the boards of various 
Tata Group companies, ranging from "suspicious erasing of audio-video recording of the board meeting of 
the Tata Group company" to informing stock exchanges about the change of chairman without calling for a 
board meeting or passing circular resolutions, the petition added 

   CS SURBHI JAIN           
surbhijainns@gmail.com  

mailto:surbhijainns@gmail.com
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- The petition said that a specific independent director on the boards of certain listed Tata Group companies 
was threatened to be removed for acting independently and endorsing the good performance of companies 
under Cyrus Mistry's oversight 

Section 242 of the Companies Act 2013 states about the Powers of the tribunal: 

On any application made under Section 241, the Tribunal shall frame its opinion on two points: 

(a)  that the company’s affairs have been or are being conducted in a manner prejudicial or oppressive to any 
member or members or prejudicial to public interest or in a manner prejudicial to the interests of the 
company; and 

(b) that to wind up the company would unfairly prejudice such member or members, but that otherwise the facts 
would justify the making of a winding-up order on the ground that it was just and equitable that the company 
should be wound up, the Tribunal may with a view to bringing to an end the matters complained of, make 
such order as it thinks fit. 

A certified copy of the order of the Tribunal under sub-section (1) shall be filed by the company with the Registrar 
within thirty days of the order of the Tribunal. 

This means the Tribunal has unlimited power under this Section. However, this Section asks the Tribunal to give 
particular details in its order. 

Section 244 of the Companies Act 2013 states that: 

It sets out the certain criterion for making an application under Section 244 of the act. 

According to Section 244(1)(a) of the Act, in case of a company having share capital, the following members can 
apply to NCLT- 

(a) Not less than 100 members of the Company or not less than one tenth of the total number of members, 
whichever is less; or 

(b) Any member or members holding not less than one tenth of the issued share capital of the company, subject to 
the condition that the applicant or the applicants has or have paid all calls or sums due on his or their shares. 

According to Section 244(1)(b), if a company doesn’t have share capital, minimum one fifth of the total number of 
members can apply to the NCLT. 

According to the proviso to Section 244(1), the NCLT has a discretion to waive all or any of the requirements 
specified in Section 244(1)(a) and (b) in order to enable the members to apply under Section 241. The said proviso 
is extracted herein under for ease of reference- 

“Provided that the Tribunal may, on an application made to it in this behalf, waive all or any of the requirements 
specified in clause (a) or clause (b) so as to enable the members to apply under section 241.” 

Maintainability of the petition filed in this case: 

Even though Cyrus Investments Private Limited and Sterling Investments Ltd, own 18.4% of the equity share 
capital of Tata Sons Ltd, they hold only 2.17% of the total issued share capital (i.e equity share capital + preference 
share capital). 

Therefore, the most contentious issue in this entire episode is the maintainability of the petition alleging 
oppression and mismanagement under Sections 241 and 244 of the Act. 
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Counsels for Tata Sons Ltd have urged that the term ‘issued share capital’ used in Section 244 of the Act includes 
equity share capital as well as preference share capital. The Counsels relied on the Supreme Court judgments in the 
case of JP. Srivastava v Gwalior Sugars and Northern Projects v Blue Coast Hotels and Resorts Ltd to support their 
contention. 

Counsels for the petitioners contended that Section 244 of the Act should be given a purposive interpretation i.e. 
one which takes into account the objective of the statute. The Act aims to protect the minority against the brute 
force of the majority. Further, the Counsels for the petitioners pointed out that the petitioners will be remediless if 
it is held that their petition is not maintainable. Also, the petitioners have filed an application for waiver of the 10% 
threshold contained in Section 244(1) of the Act. The Counsels for the petitioners claimed that the 10% of issued 
share capital should be read as 10% of shares of a particular class and not in totality. The Counsels for Tata Sons 
Ltd. have argued that such an interpretation will result in redrafting of the legislation, which is impermissible. 

ELIGIBILTY TO FILE THE PETIOTION-1/10TH OF THE SHAREHOLDING IS REQUIRED TO FILE THE CASE OF 
OPPRESSION AND MISMANAGEMENT:A 

Tata Sons had argued that Mistry's main petition is not maintainable as his family firms hold only 2.17% shares of 
the total share capital of Tata Sons. According to law, they argued, shareholder needs at least 10% to file a petition 
in the NCLT. Mistry’s lawyers have sought a waiver.  
 
CONCLUSION: 

It is manifest that the objective of Section 244 of the Act is to ensure that a company is not subjected to frivolous 
litigation. Section 244(1) permits only those members who have sufficient interest in the company to file a petition 
under Section 241 of the Act. However, certain situations may arise wherein a minority shareholder who does not 
have sufficient interest in the Company makes genuine allegations of oppression and mismanagement against the 
company. Proviso to Section 244(1) of the Act ensures that such genuine cases are not unheard merely because of a 
threshold requirement with respect to shareholding. Lord Denning in a decision has stated the following: 

“It is one of the elementary principles of natural justice, no matter, whether it is a judicial proceeding or an 
administrative enquiry, that everything should be done fairly, and that any party or objector should be given a fair 
opportunity of being heard.” 

The parties to the dispute have already presented their case and made certain compelling arguments. The NCLT on 
18th April 2017, NCLT refused to grant a waiver to Cyrus Mistry’s family firms on the minimum shareholding 
requirement to petition against Tata Sons, dashing the hopes of the Tata group holding company’s former 
chairman who had alleged mismanagement and oppression of minority shareholders interests. 

 
 
 
 
 
 

*** 
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              Article-3 

 

 

TURN YOUR FEAR INTO FUEL 

A writer starts with a blank page, an artist a blank canvas, and a composer, silence. Successful artists, musicians 
and writers don’t have any less fear when they step into the unknown than anyone else. What distinguishes them is 
that they engage their fear. They turn anxiety into energy. Action transforms their fear into vitality. Fear becomes 
fuel. Whenever a person is in the grip of fear, he feels like a deer caught in the headlights of a car. This fear 
paralyzes action. It often shuts down the brain and causes the individual to revert to the “fight-or-flight” reaction. 
Fear is a terrible emotion that undermines our happiness and can hold us back throughout our lives. Fortunately, 
all fears are learned. No one is born with fears. Fears can therefore, be unlearned by practicing self-discipline 
repeatedly with regard to fear until it goes away. 

Here are a few techniques to help you overcome your fears and fuel your success: 

1. Definition of Success 

My definition of success is that nobody has their thumb on you. You’re the captain of your ship. You can control 

what you do with your life and who you spend time with. The people I’ve met with that kind of success are more 

motivated by one specific fear than any dream, desire or lofty goal. 

2. Shine a light on your myths.  

Look at the major assumptions that are causing the fear. Be clear about what’s scaring you and identify the 

underlying beliefs that are causing you to think that way.  

“You are very powerful, provided you know how powerful you are.” ~Yogi Bhajan 

3. Use The Law Of Reversibility 

The Law of Reversibility says that “If you feel a certain way, you will act in a manner consistent with that feeling.” 

But if you act in a manner consistent with that feeling, even if you don’t feel it, the Law of Reversibility will create 

the feeling that is consistent with your actions. 

This is one of the greatest breakthroughs in success psychology. You develop the courage you desire by disciplining 

yourself repeatedly to do the thing you fear until that fear eventually disappears—and it will. 

4. Weigh your options.  

Make a pros and cons list of what would happen if:You pursued your passions and vision, despite your fear 
You choose to maintain status quo I’m guessing you’ll realize that there are actually more pros to acting in the 
face of fear vs. maintaining status quo. Not as scary as you initially thought, right? 

Know that where there’s fear, there’s power.  

5. Celebrate. 

Give yourself a pat on the back for facing your fears and celebrate your successes (no matter how big or small) 
along the way. 

*** 

   CS PRIYA CHHABRA           
priyachhabra182@gmail.com  

https://www.psychologytoday.com/basics/anxiety
mailto:priyachhabra182@gmail.com
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ICSI INDORE CHAPTER Activities of the Month 

 
INDEPENDENCE DAY CELEBRATION 

 
 
 
 
 
 
 

 

 

 

 

 
 

 

 

 

 
 

 
 

5 DAYS ENTERPRENUERSHIP DEVELOPMENT PROGRAMME  
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ICSI INDORE CHAPTER Media Corner(Major Coverage) 
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ATTENTION STUDENTS!! 

TENTATIVE SCHEDULE OF STUDENTS TRAINING PROGRAM AT ICSI INDORE CHAPTER 

 

Month 2017 
2 Days 

Induction 
3 days e-

Governance 
5 days Skill 

Development 

5 days 
Entrepreneurship 

Development 

MSOP   
(15 Days) 

PDP 

September          04.09.17 23.09.2017  

October 06.10.2017 09.10.2017         

November     
 

  
 

  

December     PSDP PEDP  MSOP   

 

*Students attending various training programmes are requested to come in formal dress only. 

*** 

 

 

 

 

       Training forms available at Training Forms 

 

Payment 

mode 

Cash, Credit and Debit Cards are accepted at Chapter. Cheque/Demand Draft in favour of 

“ICSI Indore Chapter” payable at Indore or else make payment by online in following account:- 

 

Name 
of Bank 

Account Name Account No. IFSC Code Branch Name 

ICICI Bank ICSI Indore 
Chapter 

004101034838 ICIC0000041 Malav 
Parisar,  A.B. Road, 
Indore 

 

Please mail the scanned copy of registration form and all required Document at indore@icsi.edu before 

making payment online, once approved than mail the scanned copy of Payment receipt. Batch 

commencement is subject to enrolment of 25 minimum number of Student. 

https://www.icsi.edu/indore/Student/TrainingForms.aspx
mailto:indore@icsi.edu
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VACANCY TRAINING IN COMPANIES 
 

SN Details Contact: 

01. UWC Foods Pvt. Limited 
34, Shanti nagar Shree Nagar Extension Behind Mataji 
Mandir Indore 

Contact number:9111291778/ 
7987799697 
Email:pgarg432@gmail.com 

02. Vishalfab (India) Pvt Ltd 
13-14 Sector E, Sanwer Road, Indore 

saurabhhparikh@hotmail.com  
M-9826572984 

03 Flexituff International Ltd, 
Pithampur. Indore 

Email :  cs@flexituff.com. 
Tel : 07292 420200 

04 Highway Infrastructure and Toll road private 
Limited  
Ujjain 

abhayjain.mtpl1@gmail.com  
8349990739 

05 Indo Thai Securities Limited, Indore  
Capital Tower, PU-4, Behind C-21 Mall, Indore - 
452010 

0731-4255813, 7828389813 
compliance@indothai.co.in 

 06 Company under Listing Procedure 
Location:- Indore 

sstlindore@gmail.com4 
Contact - 99076-87070 

07 Sylph Technologies Limited 
22 Press house, Press Complex Indore 

 Contact: 0731-2571451 
Email:- info@sylphedu.com 

 
VACANCY AT PRACTICING FIRMS (PCS) OFFICES:- 

 

SN Address & Contact Email Resume to 

1 
CS Manish Jain & Co. 
219, President Tower 
6/2, South Tukoganj, Indore 

Email:-manishjainandco@gmail.com  
  0731-2528775 

2 
CS AJIT JAIN & Co. 
Prem Vila, 84, Kailash Park Colony 
Near Geetabhavan Mandir, Indore 

Off. 0731-2497031/4064510 
Email- ajitjain84@gmail.com 

3. 
Sonam Geda & Company 
Office:G-13 Chetak Chamber, RNT Marg Indore-452001 

 0731-4004902 
Email:- sonamgedaca@gmail.com 

4 
GAURAV AGRAWAL & ASSOCIATES 
Address- 3, Prakash Nagar , Near Robin Gym, Nemawar 
Road, Indore 

Mobile Number- 9644455571 
Email   agrawalassociates71@gmail.com, g26agar
wal@rediffmail.com 

5 
Archana R Shah, PCS 
302 SP Regency 
180 Vidhya Nagar, Indore 

 archanashah96@gmail.com 
9009193814 
07314023814 

6 
CS Vineet Chopra   
(CS, LLM, CMA) 

  vineet.chopra01@gmail.com 
 Mb. No. +91 87-20-021-021,  

 7 

 Arvind Kumar Meena,PCS 
302, Citizen Apartment, 
Saket Nagar, Indore (MP) 

     Contact: +91-7415966011 
                  0731-4088691 
    csarvindmeena@gmail.com   

8 
CS Amrish Kumar Chourasia 
Company Secretary 
B-107, Prakrati Corporate, Y. N. Road, Indore-452003 

    amrishchourasia@gmail.com  
 
      9926025004 

9 

CS Swati Mittal 
304- City Plaza , Regal Square 
Above Pakiza Show Room Indore 

   9300050009 
   swati.mittal@webdunia.net 

10 

CS P Pabaiya & Co. 
B-506, Prakrati Corporate, 18/2 Y. N. Road, Indore-
452003 

 Contact No. 0731- 4976506 
 Email Id:- ppabaiya@gmail.com 

11 

CS Alam Khan 
302, Man Heritage,  
Opposite High Caurt,  
South Tukoganj, Indore 452001 (M.P.) 

         Contact: 7869767861 
        csalamkhan@gmail.com 

 

mailto:pgarg432@gmail.com
mailto:saurabhhparikh@hotmail.com
mailto:cs@flexituff.com%3cmailto:cs@flexituff.com
mailto:abhayjain.mtpl1@gmail.com
mailto:compliance@indothai.co.in
mailto:sstlindore@gmail.com4
mailto:ajitjain84@gmail.com
mailto:sonamgedaca@gmail.com
mailto:agrawalassociates71@gmail.com
mailto:g26agarwal@rediffmail.com
mailto:g26agarwal@rediffmail.com
mailto:archanashah96@gmail.com
mailto:vineet.chopra01@gmail.com
mailto:csarvindmeena@gmail.com
mailto:amrishchourasia@gmail.com
mailto:swati.mittal@webdunia.net
mailto:csalamkhan@gmail.com
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“CS Benevolent Fund is a collective effort towards extending the much 
needed financial support to the community of Company Secretaries in 

times of distress  Let us lend support and join for noble cause.” 
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